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The plaintiff-appellant-petitioners have filed this revisional
application under Section 115 of the Code of Civil Procedure
challenging the judgment and decree dated 15.01.1997 passed by the
Sub-ordinate Judge, 2" Court, Noakhali in Title Appeal No. 256 of
1994 dismissing the appeal and affirming those dated 19.10.1994
passed by the Assistant Judge, Companygonj, Noakhali in Title Suit

No.44 of 1994.



The petitioners as plaintiffs instituted the title suit praying for a
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decree for declaration of title in the suit land of an area of 35 decimals

of land specified in the plaint.

The case of the plaintiffs, in short, is that the suit land including
other lands originally belonged to Kadir Baksh and accordingly those
were recorded in D.S. Khatian No. 223 and from him by a registered
settlement kabuliyat dated 25.04.1911 one Ramijuddin got possession
of the suit land for five years for the period from 1318-1322 B.S. and
after expiry returned back the possession to Kadir Baksh who died
leaving his wife Shamsunnessa Shahebani who on the basis of a
registered settlement kubuliyat dated 16.07.1942 transferred the land
in favour of one Sirajul Haque who in turn by registered kabala dated

28.02.1948 transferred 72 decimals of land to Nur Islam and Md.
Mustafa on whose behalf their father Yakub Ali sold 66% decimals of

land by two registered kabalas dated 01.02.1952 to Monir Ahmed and
Ahmed Samod who sold 19 decimals of land by registered kabala

dated 11.02.1975 to Nur Alam, Md. Nurun Nabi and Mazida Khatun
and thereafter Nurun Nabi and Mazida Khatun sold 1% decimals of
land by a registered kabala dated 03.04.1983 to the plaintiff No. 1
Golam Mawla Chowdhury and Nur Alam sold 2% decimals of land to
the plaintiff No. 2 by a registered kabala dated 18.04.1994 and thus

both the plaintiffs became owners and possessors of 3% decimals of



land by constructing one-storied building and one tin-shed house and
subsequently on getting a notice from the office of defendant No. 3
the plaintiffs came to know that the suit land had been wrongly
recorded in Diara Khatian in the name of Government Opposite Party
No. 1 and due to wrong record the defendants denied the title of the

plaintiff and are trying to lease out the suit land.

The defendant Nos. 1-4 contested the suit by filing written
statement denying the material facts as stated in the plaint stating,
inter alia, that the suit land is not identical with the land of D.S.
Khatian as alleged in the plaint and the plaintiffs are mere trespassers
in the government khas land which was rightly recorded as Chandina
Land of Bangla Bazar and all those documents of the plaintiffs are
nothing but created for grabbing the suit land and under the said facts

prayed for dismissal of the suit.

Local investigation and local inspection was held regarding
identification of the suit land to tally with the land of plots of D.S. and
Diara Khatians and Advocate Commissioner in his report and as
P.W.5 proved that the suit land attracted the disputed khatians and in
his report stated that in the suit land there is a building consisting of

nine rooms and one chouchala tin-shed house.

The learned Assistant Judge dismissed the suit holding, inter

alia, that the suit land is within the area of Banglabazar and therefore,



as per provision of Section 20(2a) of the State Acquisition and
Tenancy Act, 1950, the suit land is not retainable khas land and
therefore, the land vested upon the government and the plaintiffs have
no title on the basis of illegal possession and cannot get the decree as

prayed for.

The appellate Court below affirmed the judgment and decree of
the trial Court holding, inter alia, that the suit land being Chandina

land within bazaar the property vested with the government.\
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be deemed never to have included

1. any land or building in a hat or bazar;
ii.  any fishery other than a tank constructed solely by

process of excavation, or;



iii.  any land consisting of forest, or;

iv.  any land actually in use for ferry.’
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Mr. Sk. Md. Morshed, learned Senior Counsel for the plaintiff-
petitioners, submits that the government did not produce any papers to
show that the suit land was part of any acquired land for establishment
of any hut and bazar or by any notification did not ask for
surrendering the same subject to assessment of any compensation by
publication of compensation assessment roll and therefore the Courts
below ought to have held that by mere chandina nature of the suit land
ipso facto does not vest upon the government under section 20(2a) of
the State Acquisition and Tenancy Act. Courts below erred in law on
the basis of evidence on record in not holding that the suit land does

not fall within the periphery of any notified area of any bazar.

The exercise of power under Section 115 of the Code of Civil
Procedure is supervisory. A series of judicial decisions has settled the
principles that the revisional Court can dispose of a revision on merits
even when the petitioners failed to appear to press the Rule. It is no
function of the revisional Court to sit in appeal over the findings of
the appellate court. A revisional Court will not, except on limited
grounds, interfere with findings of fact arrived at by the trial court and
appellate court. It will not also decide a contested question of fact
raised for the first time in revision. The revisional Court can interfere

with an impugned decision which is vitiated by an error of law.

Judicial decisions have further settled the principles that

appreciation of evidence is the function of the trial Court and the



appellate Court. A finding of fact, whether concurrent or not, arrived
by the lower appellate Court is binding upon the High Court
Division in revision, except in certain well defined circumstances
such as non-consideration and misreading of material evidence
affecting the merit of the case or misconception, misapplication or
misapprehension of law or misinterpretation of any material
document or manifest perversity. The High Court Division is in error
when it reverses the findings of the appellate Court without
adverting to the reasons given by the appellate Court for its findings.
The revisional Court cannot interfere with a finding of fact even
though it may differ with the conclusion reached by the court below
in the absence of legal infirmities. Legal infirmities occur if the
Court below, in arriving at the finding, has misread the evidence, or
misconstrued a material document, or failed to consider material
evidence, or relied on inadmissible evidence, or based on no
evidence, or failed to apply the correct legal principles of law in
arriving at the finding of fact, the finding will not be immune from
interference in revision. The revisional Court cannot embark upon
re-assessment of evidence. A finding of fact is not immune from
interference if it is based on surmise or conjecture, or it is arbitrary
or perverse in the sense that on the materials available on record no

reasonable judge can arrive at such finding.



On perusal of the materials on record, I find that the appellate
Court below analysed the relevant facts and applied the law in correct
perspective. The appellate Court below did not commit any error of
law resulting in an error in the decree occasioning failure of justice.
Arguments advanced on behalf of the plaintiff-petitioners are not
tenable. Hence, I find no reason to interfere with the finding and

decision of the appellate Court below. Therefore, the Rule fails.

In the result, the Rule is discharged. The judgment and decree

passed by the appellate Court below is affirmed. The suit is dismissed.

Send down the L.C.R.

Arif, ABO



