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“This is a title suit. The plaintiff’ filed this for
recovery of khas possession by evictig the defendant from
the suit land.

Haji Asir Ali, Abdul Aziz, father of the plaintiff and

Mohammad Haji was the original owner of the suit land



including the others land. The suit land and other land

was recorded in the name of their in the Settlement

survey. Then Abdul Aziz, father of the plaintiff purchased
the suit land including other land vide registered deed no.

974 dated 28.03.1944 and became possession and owner.

In the provisional survey of Bangladesh the suit land was

recorded in the name of the father of the plaintiff.

The defendant are the relatives of the plaintiff. At
the request of the defendants’ the plaintiff gave
permission to the defendants to live in the suit land in the
middle of 1990. Considering the helplessness of the
defendants the plaintiffs made katcha house for there.

The defendants are permissive possessor . They do
not have title over the suit land . The plaintiff requested
the defendants to leave the possession of the suit land
verbally for several times.

On 21.04.2004 the plaintiff gave notice to the
defendants through advocate to leave the possession of
the suit land. The defendants did not pay heed to the
notice of the plaintiff. For the reason the plaintiff filed
this suit for recovery of khas possession.

Defendant no. 1 contested in the suit by filing
written statement. The defendant side claimed that the
statements of the plaint is not true. The case of the
defendant in brief'is as follows:-

The original owner of the suit land including the other
lands was Hazi Ashid Ali. Abdul Jasir Ali and Muhammad Ali.
After the death of the original recorded owner, a written partition
deed was executed among the heirs of them on.14-3-1989 Abdul
Aziz , father of the plaintiff and his brother Matasin Ali, father of
the defendants no. 1-3 got 30 decimal land through the partition
deed. Matasin Ali the predecessor of the defendants was lliterate
ands simple. The function of recroding the suit land was
entrusted upon the Abdul Aziz, father of the plaintiff.

In the khatian only the name of Abdul Aziz was recorded
wrongly. At the interogation of the Matsin Ali, Abdul Aziz
promised that he would rectify the record or transfer possession

of his portion physically.



In the above noted paratition deed Abdul Aziz, father of
the plaintiff took the thumb impression of the Matasin Ali on the

. . 1 .
partitrion deed on condition that L Pprotion of the total land

would be given to the father of the defendants.

Subsequently the father of the defendants claimed his
equal share equivalent to 15 ( fifteen ) decimal land and Abdul
Aziz, father of the plaintiff asssured him for giving 15 decimal
land. With the assurance of the predecessor of the plaintiff the
defendants father possessed the suit land by constructing
dwelling house thereon.

After the death of the father of the defendants claimed 15
decimal land from the father of the plaintiff. Then he informed
that he would give only 7.5 decimal landto the defendants, the
defendants became astonished at the behaviour of the
predecesser of the plaintiff. Like their predecessor of the
answering defendants used to posses the suit land beyond the
limitation constructed a house measuring 19.5 feet length and 15
feet breadth. They have been living in this house like their father.

They have been possessing the suit beyond the limitation
period like their predecessor. In present survey the surveyor note
down their name to see their possession and provide porcha . The
answering defendants were never the permissive possessor of the
plaintiff- The statements of the plaintiff is false. Therefore, the
suit is liable to be dismissed with cost.

Issues
1) Is the suit maintainable in its present form ?
2) Is the suit barred by limitation ?
3) Is the suit bad for defect of parties ?
4) Has the plaintiff title and possession in the suit land ?
Has dispossed from the suit land ?
5) Is the plaintiff entitle to get relier as prayed for ?

Discussion and decision

In order to prove the order plaintiff side produced 03 (
three ) witnesses before the court and submitted documents
which have been marked as exhibit 1 and 2 . On the other hand
defendant side examined 05 ( five ) witnesses.

Issue no.1
The defendant side claimed in the written statement that

the suit is not maintainable in its present form. They did not



explain in detail how the suit is not maintainable . They did not
raise the issue at the time of trial or argument. I do not find any
legal bar regarding the maintainability of the suit.

Therefore it is hereby decided that the suit is
maintainable in its present form .

Issue no. 2

The defendant side claimed in the written statement that the suit
is barred by limitation . They did not explain the matter in their
written statement in detail how the suit is barred by limitation.
However, at the time of argument the advocate for the defendant
argued that the suit is barred by limitation, because according to
the plaint , the defendants have been possessing the suit land
since 1990 as a permissive possessor .

Notice of eviction was given on 21.04.2004 . Hence, the
suit is barred by limitation . On the other hand, the learned
advocate for the plaintiff argued that the cause of action of the
suit arose from the date of notice of eviction e.g. 21.04.2004 and
they filed the suit on 26.05.2004. Therefore the suit is filed
within the time. Considering the above noted facts I am of the
opinion that the suit is not barred by limitation. The issue is
hereby decided infavour of the plaintiff.

Issue no.3
The defendant side claimed in their written statement that the suit
is bad for defect of parties . They did not state the name to whom
the plaintiff did not include as a necessary parties. The defendant
side did not take any step in this regard at the stage of 30 C.P.C.
The advocate for the plaintiff argued that they include all the
permissive possessor of the suit land.

Therefore, I am of the opinion that the suit is not bad for
defect of parties.

Issue no.4
The plaintiff claimed that his father Abdul Aziz was the recorded
owner of the suit land . It appears from the S.A Khatian that the
name of Abdul Aziz , father of the plaintiff was recreded in the
S.A Khatian no. 191. The plaintiff side also claimed that his
father Abdul Aziz purchased the suit land and others lands by
registered deed no. 974 dated 07-03-1944.(Exhibit no.l) in this
deed, no, plot was mentioned . The plaintiff did not take any step

for local investigaion.



On the other hand defendant side claimed that Abdul
Aziz, father of the plaintiff and Matasin Ali, father of the
defendant are brothers and they are the sons of late Zasir Ali.
The defendant side submitted a inheritance certificate issued by
the administrator of Beanibazar Pouroshava. Sylhet. But the
defendant side did not prove the certificate formally . D.W-2
Abdul Kadir said the following at the time of cross examination

in support of the above noted facts:
“SIq ST GFC IR %77 | OfF 7N G G S | GINF ST X (ReT

G & Fiferer, Tofed @IeT, % (e oA [&f7, e [ 17

D.W.-3 said the following at the time of cross
examination:-

“qmt ¢ At osf BibTe ©iR @ | 7

P.W-1 admitted the above noted facts impliedly at his
chief in examination:-

“ R SR SR | oA 3T gfire IR FE T Sedo AR
TRINIRITS AW S R AR St ewe w4 &2 |

From the above noted facts I am of the opinion that Abdul Aziz
and Motasin Ali are brothers.

The defendant side claimed that a written partition deed
was executesd among the heirs of the Asid Ali, Zasir Ali and
Mohammad Ali. The defendants side submitted a unregistered
partition deed ( Photo copy ). I have perused the partition deed.
It appears that the signature given by Abdul Aziz in the aforsaid
partition deed and in the General Power of Attorney in favour of
plaintiffis same and identical.

Another intersting and important aspect of this suit is that
Abdul Aziz is still alive in good health . But he neither filed this
suit nor gave deposition in this suit. The General Power of
Attorney executed by Abdul Aziz in favour of his son Abdul Karim
(Plaintiff of the suit) was not filed at the time of filling suit . It
was filed at the time of argument stage.

Plaintiff side claimed that the defendants are the
permissive possession of the plaintif. The plaintiff admitted the
possession of the plaintiff. On the other side, the defendant side
claimed that the plaintiff never possessed the suit land. They have
been possessing the suit land since long. Before than, their

father Matasin Ali possessed the suit land. D.W-4 said the



following regarding the possession at the time of cross

examination.-

“Fferr wfce R ToleT wE  GAEPTE  Wee | S SEne
SRR RO FiferIT G Toieq Sier w4iel Pl |

“NiferT Gfice O BT T @R | T S¢ IR Qe [N B 1 S¢
=T S e GfNce Yofkd e ¥F qE, 99 MRS Sy @iy 7
I have perused the depositions of the all the witnesses of this suit
from the deposition of the witnesses it is evident that the plaintiff
had never possession in the suit land . The defendants have been
possessing the suit land since long time.

Considering the above noted facts and circumstances |
am of the oponion that plaintiff has no title and possession in the
suit land. The plaintiff miserably failed to prove his possession.
The plaintiff failed to prove when and how he has been dispossed
from the suit land .

Issue no.5
The plaintiff failed to proved his case. Hence he is not entitled to
get relief as prayed for.
Court fees paid is adequate .
Hence, it is
ORDERED
That the suit is dismissed on contest against the defendant no. 1

and exparte against the rest of the defendants without cost.
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115. (1) The High Court Division may, on the application
of any party aggrieved, call for the record of any suit or
proceeding in which a decree or an order has been
passed by a Court of District Judge or Additional District
Judge, or a decree has been passed by a Court of Joint
District Judge, Senior Assistant Judge or Assistant Judge,

from which no appeal lies; and if such Court appears to

have committed any error of law resulting in an error in

such decree or order occasioning failure of justice, the

High Court Division may, revise such decree or order

and, make such order in the suit or proceeding, as it

thinks fit.
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“The High Court Division as a revisional court
had hardly any jurisdiction to set aside the
findings of fact by the appellate Court and that
also without discussing any fault in the factual

finding by the said court.”
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“Interference with finding of fact- finding based
on due consideration of evidence was beyond the

scope of revisional Court to interfere with.”
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“A revisional court acts beyond its jurisdiction in
setting aside concurrent finding of fact, when
there is no misreading and misappreciation of the

evidence on record.”
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