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The petitioners have filed this revisional application under
Section 115 of the Code of Civil Procedure (CPC) challenging the
judgment and decree dated 22.06.2009 (decree signed on 28.06.2009)
passed by learned Joint District Judge, Rajshahi allowing the Title
Appeal No. 167 of 2004 and thereby reversing the judgment and

decree dated 23.02.2004 (decree signed on 29.02.2004) passed by



learned Assistant Judge, Puthia, Rajshahi dismissing the Title Suit No.

16 of 2002.

Opposite party Nos. 1-3 as plaintiff filed the suit praying for
declaration of title in respect of 34 decimals of land mentioned in the
schedule of the plaint with further declaration that the settlement of
the said land in favour of the defendant Nos. 3 and 4 (present

petitioners) is illegal having no legal effect.

The trial Court dismissed the suit on contest. The appellate
Court below allowed the suit and decreed the same. Challenging the
judgment and decree of the appellate Court below, defendant Nos. 3

and 4 filed the instant civil revision and obtained the Rule.

Relevant facts are that the government was the owner of the suit
land situated at Puthia, Rajshahi. The government settled the land in
favour of Kepu Shah for 99 years, vide Permanent Settlement Case
No. 1965/X11/67-68. However, the kabuliyat was not executed.
Eventually, the settlement of land in favour of Kepu Shah was
cancelled in 2000 and the land was settled in favour of defendant Nos.
3 and 4, vide Settlement Case Nos. 513/X11/2000 and 754/XI11/2001
and the registered kabuliyat being No. 2742 dated 13.06.2001 was
executed in favour of defendant Nos. 3 and 4. The permanent
settlement of land in favour of defendant Nos. 3 and 4 and the

kabuliyat dated 13.06.2001 have been challenged in the suit.



Plaintiff Nos. 1, 3 and defendant No. 4 are daughters of Kepu
Shah. Plaintiff No. 2 is the son of Kepu Shah. Defendant No. 3 is the

husband of defendant No. 4.

The appellate Court below categorically found that on
21.04.1995 Kepu Shah applied to the concerned authority for
execution of registered kabuliyat in his favour (exhibit-5). It appears
that no decision, whatsoever, was taken on the said application. The
appellate Court further found that the concerned Upazilla Land
Reforms and Execution Committee on 29.03.2000 cancelled the
earlier settlement of land in favour of Kepu Shah without assigning
any reason whatsoever. Thereafter, the land in question was settled in
favour of defendant Nos. 3 and 4 and the registered kabuliyat was

executed.

Both the Courts below further found that Kepu Shah got his
name mutated in respect of the land on payment of rents. The trial
Court dismissed the suit on the ground that the plaintiff could not
prove the case by producing adequate papers. The appellate Court
below allowed the appeal on the ground that the settlement of the land
in favour of Kepu Shah was cancelled without giving him any
opportunity of being heard and without assigning any reason

whatsoever.



Mr. Kawsar Ahmed, learned Advocate appearing for the
plaintiff-opposite party refers to clause 2 of “FF AFER JIGA ¢

Jewie ifeae” published in the official gazette on 16.04.1997. Clause

2 of the said Nitimala is reproduced below:
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Mr. Ahmed also refers to the amendment made in the said
Nitimala which was published in the official gazette on 18.05.2000
and came into effect on 30.04.2000. By the said amendment, clause

2(7) was substituted by the following paragraph:
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Mr. Sherder Abul Hossain, learned Advocate appearing for the
defendant-petitioners refers to a circular under Memo No. 928(22)-
vii-76/71-L.S, dated 10.11.1971 issued by the Board of Revenue
under the subject “Settlement of agriculture khas land, free of salami,
with landless agriculturist families” and submits that since the
kabuliyat was not executed in favour of Kepu Shah, his interest in the
land has been extinguished. I do not find force in the argument for the
reason that the circular of 1971 was subsequently superseded by the

Nitimala 1997.

As per clause *(7) of the Nitimala as amended, the concerned
authority was bound to execute the kabuliyat in favour of Kepu Shah,
who, on 21.04.1995, applied to the authority for execution of the
registered kabuliyat. It follows that the settlement of land in favour of
Kepu Shah was cancelled illegally and the authority is bound under
the Nitimala to execute the kabuliyat in favour of Kepu Shah or
alternatively after his demise, in favour of his legal successors in
interest. In this regard, clause 7 of the Nitimala is relevant which is

reproduced below:
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In view of the foregoing discussions, I hold that the subsequent
settlement of the land in favour of defendant Nos. 3 and 4 (defendant
No. 4 i1s one of the legal heirs of Kepu Shah) and execution of
kabuliyat in their favour were done illegally. Accordingly, I uphold

the judgment of the appellate Court below on this ground also.

In the result, the Rule is discharged. The suit is allowed.
Defendant No. 1 Deputy Commissioner, Rajshahi, defendant No. 2
Additional Deputy Commissioner (Land), Rajshahi and defendant No.
5 Assistant Commissioner (Land), Puthia, Rajshahi are directed to
execute and register the kabuliyat in favour of the legal heirs of Kepu
Shah as per clause (%) of the Nitimala and to cancel the registered
kabuliyat deed No. 2742 dated 13.06.2001 and Permanent Settlement
Case Nos. 513/XII/2000 and 754/X11/2001 in favour of the defendant

Nos. 3 and 4 in accordance with law.

Send down the L.C.R.

Arif, ABO



