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These 02 (two) appeals have been taken up together for hearing and

disposed of by a single judgment as these are involved common question

of facts and law.

These appeals at the instance of the defendant-appellants are

directed against the judgment and decree dated 17.10.2011 (decree signed

on 23.10.2011) passed by the learned Joint District Judge, 1* Court,



Dhaka in Title Suit No. 357 of 2000 along with Title Suit no 121 of 2006
decreeing the suits and title suit no 721 of 2006 dismissing the same.

The facts, relevant for disposal of this appeal, in brief are that the
plaintiff-respondent filed Title Suit No. 357/2000, 121/2006 praying for
the following reliefs:

a) adecree for a declaration of right, title over the suit land;

b) an order for recovery of khas possession in favor of the plaintiff.

¢) And for an order to recover khas possession of the suit land if the

defendant refused to deliver the possession in favor of the plaintiffs.

d) And in Title Suit No. 721/2006 a decree for declaring plaintift’s

(of 721/2006) title over .73 decimals of land.

The plaintiff-respondent of Title Suit No 357 of 2000 and Title Suit
No. 121 of 2006 instituted the suits before Joint District Judge, 1* Court
Dhaka, impleading Shah Nurul Islam and others for the relief as described
in the scheduled of the plaint. The case of the plaintiff of Title Suit No.
357/2000 and 121/2006 in short are that the suit land appertaining to C S
khatian no 55, plot no 147 measuring 2.56 acre was originally belonged to
Rahim box and C S khatian was prepared in his name. Rahim box
transferred the suit land to Haider Ali and thereafter sons of Rahim box

Abdul Monnaf and Alimuddin transferred '31 decimals land to Sonavan

Bibi, wife of Haider Ali. The name of that Haider Ali and Sonavan was
not written in Zaminder Seresta as tenant since they did not pay rent for
the suit land to the Zaminder. So the suit land including the others land

was sold on auction in pursuant to certificate case no 1931/32, 624, W-B



and that auction was purchased by Sheikh Enayet Ali @ Ennas Al.
Sheikh Enayet Ali paid rent to the Seresta of Vowal Courts of Wards and
had possessed the suit land. Sheikh Haider Ali or his wife Sonavan Bibi
did not take any step against the auction. Therefore Haider Ali or
Sonavan did not acquire the suit land and on the death of Haider Alj,
Sonavan or their heirs did not inherit any property. Sheikh Ennas Ali
transfered 12.72 acre land to the different people and the purchaser got
mutated their name and possessed the land. Sonavan Bibi herself
purchased .31 decimal land of plot no 90 from Rahim Box’s son Monnaf
and others in 1927. Thereafter Sonavan Bibi purchased 3.22 acre land
from Ennas Ali on 24/04/1933 and possessed the land getting mutated the
same in her name from Vowel Court Seresta. Monnaf Ali got land by way
of a heba bil awaz deed on 28/02/35. Sonavan Bibi transferred to her son
Abdus Salam measuring 3.22 acre land by way of heba bil awaz deed
dated on 30/06/45. Abdus Salam transferred .70 decimal land to his wife
Sojiban Nesa by way of a Kabala deed on 05/07/48. S A record was
rightly prepared in the name of Salam and Sojiban Nesa. Sojiban
thereafter transferred .70 decimal land to one Samon Ali on 08/06/1966.
That Samon Ali thereafter transferred .3575 decimal land to the plaintiff
nos 1 to 7 by way of different Kabala deed in different dates. Samons
Ali’s Kabala purchaser Abdul Mazid, Sekander Ali, Jamilen Nesa,
Shahidullah thereafter transferred some of the suit land to the plaintiffs on
06/02/86. Ahmed Ali son in law of Haider Ali and of Sonavan Bibi get

transferred some land by way of a heba deed on fraud practicing upon



Sonavan Bibi but did not disclose of that transfer and never got
possession thereof. So Ahmed Ali was compelled to reconveyance that
deed to Abdus Salam, son in law of Sonavan Bibi. Thus Ahmed Ali has
got no right, title and possession over the suit land. The heirs of Ahmed
Ali and Akhter Banu forcibly dispossessed the plaintiffs on 02/06/1990
from the suit land. The defendants no 16-25 were also involved in
dispossessing the plaintiffs. Therefore the plaintiffs of title suit no
357/2000 and 121/2006 instituted the suits praying for declaration of right
and title over the suit land and an order to recover the suit land in their
khas possession.

Defandant Shah Nurul Islam and others entered appearance in the
suit by filing written statement denying all the materials allegations made
in the plaint contending inter alia, that there is no cause of action for fiing
this suit, the suit is barred by limitations, the suit suffers from defect of
parties, the suit is also barred by estoppel, waiver and acquisance. That
leaned trial judge on surmise and conjecture held erroneous view that the
suit is very much decreeable on merits, though the same is not
satisfactorily proved by adducing substantive evidence and as such the
judgement and decree of the trial court is liable to be set aside.

The Ld. Joint district judge upon considering the pleadings of the
parties framed the following issues:

1. Whether the suit nos 357/2000, 121/2006 are maintainable in

their present form and manner?

2. Whether the suit land was auctioned?



3. Whether the suit suffers from defect of parties?

4. Whether the plaintiffs of title suit nos 357/2000 and 121/2006
are dispossessed illegally by the plaintiffs of title suit no
721/2011?

5. Whether the plaintiffs of title suit nos 357/2000 and title suit nos
121/2006 are entitled to get relief as prayed for?

At the trial the plaintiff examined 5 witnesses and the defendant

also examined 3 witnesses. The plaintiff of Title Suit No. 411 of 2011
submitted documents as Exhibits 1-37 and the plaintiffs of Title Suit No.
386 of 2011 submitted documents as Exhibits 1-24 and on the other hand
the plaintiff of Title Suit No. 721 of 201 1submitted documents as Exhibits
Ka to Ga-8 respectively.

The learned trial judge upon hearing and considering the evidence
and materials on record by his judgment on 17.10.2011 decreed the suit
on the ground that the suit land was auctioned for nonpayment of rent
which Sheikh Ennas Ali purchased and got mutated the land in his name
and had possessed the same. Thereafter Sheikh Ennas Ali transfered the
suit land to the different person by way of different kabals. The
predecessor of the contesting defendants Sonavan Bibi also purchased
some of the suit land from that auction purchaser Ennas Ali. The son of
the C/S tenants Rahim Box, Abdul Monnaf also purchased some of the
suit land from Ennas Ali. So 1d. Trial Judge held that the alleged auction
is admitted by Haider Ali and his wife Sonavan and Rahim Box’s son

Abdul Monnaf. The defendants are the purchaser of the heirs of Haider



Ali, Sonavan and of Abdul Monnaf. As the right title and possession of
the suit land vested to Ennas Ali by way of the alleged auction and the
plaintiffs got the suit land by way of kabala deed and the subsequent all
records of right are prepared in the name of the plaintiffs and their
transferor and the plaintiffs are paying development rent to the
government, so the plaintiffs have the right and title over the suit land and
the defendants illegally dispossessed the plaintiffs from the suit land. Ld.
trial court hence decreed the suit.

Being aggrieved at and dissatisfied by the impugned judgment
dated 17.10.2011 passed by the learned Joint District Judge, 1st Court
Dhaka the defendant-appellant preferred this First Appeal.

Mr. Md. Khurshid Alam Khan, learned Advocate appearing for the
defendant-appellants in course of argument takes us through the
impugned judgment, plaint of the suit, written statements, deposition of
the witnesses and other materials on record and then submits that the trial
Court below without applying its judicial mind into the facts of the case
and law bearing subject most illegally decreed the suit on the grounds that
the plaintiff respondent have been able to prove their right title over the
suit land and they have been dispossessed illegally and forcefully by the
defendants appellant. Learned Advocate argues that the plaintiff

respondent though relying on an auction sale under certificate case no

624WB

1931/1932 but they have failed to submit any sale certificate or Nilami

boynanama or dokholi porwana to this effect. The plaintiff respondent



relies only on Exbt. 6, the judgment and decree of title suit no 34 of 1992.
Learned Advocate contendent that the trial court committed error in
relying upon the observation of another suit decreed the suit which was
not in similar nature. Learned Counsel for the appellant submits that mere
observation with regards to the existence of the auction in another case

must not be applied in the instant case. Rather the defendant appellant
submitted Exbt D which discloses that “Fiferdlt fi F@e e [ i
EQIC T

Learned Advocate further argued that the plaintiff respondents did
not properly substituted the heirs of the deceased Shah Nurul Islam.

Learned advocate added in his submission that in the partition suit
decree was passed in respect of C S plot no 147, C S khatian no 55, so
without specifying the measurement of suit land, trial Court cannot pass a
decree in a case for declaration of title along with recovery of khas
possession. As the judgment of the partition suit is still alive, so separate
suit for declaration of title and recovery of possession is not maintainable.
Learned Advocate further submitted that the Advocate Commissioner
Gourango Chandra Mandol though submitted his report but he is not
examined on oath at the time of trial. Hence the report of the Advocate
Commissioner cannot be treated as a substantive piece of evidence. But
learned trial Court relying on this inadmissible evidence decreed the suit.

Adversely learned Advocate Mr. Md. Moniruzzaman for the
plaintiff respondent contendent that Sheikh Haider Ali and Sonavan Bibi,

predecessors of defendants purchased the suit land on 25/02/1919 and



02.03.1927 vide Exbt. B and Exbt 4 respectively. Thereafter the suit land
was sold in auction in 1931-1932 for nonpayment of rent, thus Haider and
Sonavan Bibi have lost their title, then Sonavan Bibi purchased the suit
land in part afresh from the auction purchaser Sheikh Enayet Ali @ Ennas
Ali vide exhibit 17 dated on 24.04.1933. Subsequently Sonavan Bibi
gifted her entire land to her son Abdus Salam by way of Heba deed vide
exbt 21 dated 30/06/1945. So the defendant Akhter Banu, grand daughter
of Sheikh Haider Ali and Sonavan Bibi accrued no title and right over the
suit land. Learned trial Court considering all these material evidences on
record correctly decreed the suit. Learned Counsel further submits that the
title suit no 34/92 instituted between the co-sharers of the suit land for
declaration of title and partition. The suit was decreed on 13/06/2000 and
in the judgment of that suit it was held that the auction sale in question is
proved. The decision or findings of learned civil court is definitely
binding upon all preferably the co-sharers of the suit land. So all the
transactions prior to the auction of 1931-1932 are merely a paper
transaction and the title as alleged on those transactions by the defendant
appellant are extinguished. The learned trial court rightly observed that *
‘TR E DR (TS @ T @, SAPFTOS TR 350d-d50 A &N 2eT=
7 AT 08/52 T AMER 8/9/r 8 B/>/Rr I FFIMLA et wfce &=
TG o T @I IMHACE SFS! FGw e ot ¥ AFATS fercam wiwed
A =01 T

Learned Advocate submits in this context that the plaintiff brought

the said facts to the record by way of amendment of plaint and also put



question to D W 1 in his cross examination but he did not response
anything in his favor, also it is stated that none of the parties including the
defendants preferred any appeal against the said judgment and decree.
Learned Counsel thus submits that learned trial court considering the said
material evidence on record correctly decreed the suit in holding that the
property of Haider Ali and Rahim Box was sold in auction and Enayet Ali
@ Innas Ali had purchased the same and a separate khatian was created in
his name. Learned Counsel further submits that Abdul Monnaf son of the
C.S tenant Rahim Box purchased land from auction purchaser Sheikh
Enayet Ali vide deed no 659 dated on 18.02.1935 (Exbt. 20) where it is
disclosed that the transferor Sheikh Enayet Ali accrued right title through
the auction sale and that sale deed being more than 30 years old, so the
same has got presumptive value, learned trial Court rightly holding the
view that the auction was acted upon considering the deed no 659 of
18.02.1935. Learned Counsel took us to the fact that Sheikh Enayet Ali @
Innas Ali muted his name in the record of the then Jaminder on
28.03.1933 and the same has been exhibited as 2(A) without any
objection and he became Rayot under Bhawal Court of Wards, after
operation of the State Acquisition and Tenancy Act, 1951 transferees
became tenant under the Government and Subsequent all khatians namely
S. A, R. S and city khatian were duly prepared and published in the name
of the subsequent transferees of the auction purchaser Sheikh Enayet Ali
including the name of the present plaintiff Respondents.

Now let us scrutinized the evidences adduced by both the parties.
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Pw 1 Mr. Shamsul Azam deposed that: “ Fifer 7ifg f1. 9. ¢ Wi
MR 589 AT 3 G @Y *SCFA W O WKFe Ffed AR ¢y *oF| Ve
TG TR T/ @3 T B, @t ST o=ge =) AR T/ 389 A R G @Y *OF
srvifie Zrmi wifera 6 [fés weaa ) ifer 7oife qam sfame 717 Ao (redi|

Toe (ST W TR IR IF @I AT AN T R G1R FIA Ae i

AT S503-590R AT A 7118 22 V2532 H(GRece5 (o7 et oot 20 %) O

1931/1932
eI (o4 2T Wifel ST GICS Sifel UM e GNICTS Afe 7 Yo T Tie
fm T AR MR CTETeR e ANea $ e AR I 93 R TN
waeld B few g~ge 27| sRAeice qdiers Sife Fiferlt wfy ey ciitea e [Kfer
FR | S M Sifer =@ ETERIE [ @Fiere wifem W6 (2t Fifer =ifen W
SY AT 0 *SF G2 Ho AT 03 *oF Tifg 38/9/00 Wit AW T Brawy @,
S Sife . @, Tifere qfET I/ @3 @1 Q//0¢ SIfRTLR wHHE wiE ves @3
NS Tt F Trad WitR) FeW Wi ¢ feme Wi vk R @fEGge I
wfereryee e Afimie @ ire wife W96 (At 8¢ *os wife dfim W a=iel
PSS 8BTS, qFITe e fF6 ATF d509 AT 88 wR MY
e A FEE| ETRE [ Sifert sofm e 23te 4w S neEcels 4
ORI 358¢ AT O ARNIQ 7@ €A AN (F 589 WICHA R AR @Y *OF 5 WICH
V¢ *OF YA Ho WITTT 0 *F (WG © OFF 2 *OF TG u8b 1 (! WleTTye
T IR SRPT AN 7 TN B 794G Im @97, @, brq T AT o~ge 23|
HRIOITO TR A dpLy AT Tt I 7 6 389 WA G0 *6F &N A
A1 Tfe I G T AR W7, @97, AT of~gs &1 Sfem I FferAr s=wifg roist
w4e T SRR Sobrd At [y wifticd @it so B afercem Magw »-q 9 I F1=<E

SAPTETOE TG W FEF @R (W @M do, 23, € 3 T @mr ==
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SRf*% T /e F@ Sfem 73 Fifer woiftE wife zre Mexigaw 21 amias
FiferA s Afam wca foe e Seidr S el AR SR GIR IAIER NG
(19 M F T 1S |

Pw1 further stated that: SIwa @ Fifert Soifo@ 3ffs &y (19t 7w F41

SRR 358b ANEF o *eF TN O Al AfGLaz] IFRA AW2@ AR I @]

Azl *RAfSre ok ife e wifer a5 Soud At Rr F wes R e

T (G M O I F. O, WFS 9 R | SFA M Mot wofiie afefe wf

(O17 WLE I SR 58 ANTH 10¥eF TN ©IF &t AfGTICHR IR W@ HfeTe] I A
AR “FTOICe ©IF FIfG T S @7 6 dpuy A [KFw T3 w2e IRy s T
I IAM O A AR/, 9F @I AFO T | A el AFIOCS dd b AT OY *[6F &y
38-3> T AMITH 1= era 1t SItna T 719 @i R 1 5-5d TR Ao Tt sie™
I AMECS @SN e/ TR 3fF A FEA | 9 IV TE AT fFYSE | T
ATl BeTFTel REAMITF (@2EF SIMaE qaR -3 R Ramimas Ffertt 77ife =it
@Y I | AR S 35/09/ds50 SRt SRS el e 23O @Wea I |

Pw 2 Md. Omar Mia deposed in favour of the plaintiff respondent and
stated that: fsf MR soifS e | 1. @7, @ @7, @ 7ot 72 y84 G AR 32,92 1 €3
sifen Wifers feteim o wwl| MR I9 97 FF0 (A O Ml AR e i e
Afw T | TerN e e zrafee | R v2.a2 @3 e Tfs gaiES Wi &
e 4ffm S0 19NIETe W SR Q0F OF A9 WS TEE, i S @3
ETRRE (TR e FEEe T@ Tife 4w S | ETARE [ o 4wt e o <@
SR AR (& A FEA | A AR 78 sRaeice e I/ @3 s [ I@= |
Tfem a3 [fer 71T (olot wee 41 S_FW INWMA 6 [y T | I TP N N
(O A AT S QAW QT 912 IR 70416 & 7 FE | IR IAWIEE T
Fiferdl 371 BRI e Tl ML et | Svvo AN IMAACP AR @R ¢ |
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Pw3 Mazibur Rahman deposed in his statement that: “fefa Fiferdt sife
ot | ferdt Tifer Wifers femt w@ Wi G &€ e {7 S Tife o= 2@ =i
AN & W IEE | AT BN O@ Fife Efew I «9 et e I | Sfew 19
HIOICS TG TG Il el THA ok (A9 (6 [RGq I | T W o2 I 5Icad
TG T 4G (1o w2e S0 |

Pw4 Dhiren Chandraw Sarker stated that: : fof% ami, amt ¢ wiferit s=ife

B | Ol I AT @R (@ TE S M TfE sraRm Facel fofis v IR TE FitE

FTRIAST FE | S5b-3-3550 «F TENR 2@ [ 7=oifG sram Fwared | 2_asics et weifers o

QIO A0S CICE AT Qe 912 SItaatss 14! (AT @92 S Mol &N @A<e 6 |

Dw 1 Mr. Md. Nurun Nabi stated in his chief that: “fsfq @2 =iz
ob T f@m fofN 0-wo 08 /0c/ou T2 €32 O, 80 8 83 W (FIfE AWM T
GG A 5 e Tfer wfig &1 o @@fEe e farem afzw 731 afew 7
Gife AT SR 28/03/2005 O 309 TR T Wi Y TRMEA el IA_E
P 01 TR Sife @wepE @3 wisE Wifes 2 A w1 fsfid e 39111 6|
WWW%WGWWW%,@WW,@W
SO 8 A (R | CTINRIA [iAe T #iF O e AT 7@ AN @R 52
T GAOAR! € TXroA (Rl | SGH AN TG FARGTS 5.3p * O QIR 2 I L8
oI T TG WeTs 27| SRR TR COICe GIN@ Fo] WG e S AP
@R O JOICS B 5@ CNig el AN, Wiz AP O 9w, NIPE Sfwry I 8
SFOR Bt Q3R © I SR 2F, SCAH! @90 8 IR @9 | NER IF 2@
g If*m fofPTR ob, s, 8o W fRAM! FART 2D/05/555¢32 T bod W FIa!
wleTeTyre e B Faw | @2 ame B Fifare ifews e st wea ¢t
JIE| NG A ST FFB (A0 08 ML 355 I AT © FT TN &7
FET AR GIAITA eI #AfRTNg S e (ol T | Fiferdl s7ifers Ml “ewa @

g WE Wiz| @3 @M e wrifers Iife 99 i T e @t e [Kamal
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T e 2qre qMAIIE e IfTe wifed A W @I Oifd (@we eaw )
JATHT WA SR S Ffe @i e Aee Afsa W ew =@ 9121 This
witness did not deny the suggestions of plaintiff that: T q=icze =ifel ecE
2rs Wil @9 e 1w 4ffw S 7121 Rather he stated that: 3z 30 [iferdt
i@ colo wee AR A ¥ =7 7121 Thereafter he stated faes =3 faei wf
fofn e =11 erRs &R e <fmre e a= s wife e 29 a6 e Wfm
FAR 7R SRR CTESR O ¥ S¥9F I I TR Orb-M, Obd-M -/5980
1 o R wE q13) Fras. weive Wi afew I/ @3 2@ S Sfm @3 SigE

256M
1338

J SRR CTEOR ©f Se9E FCe O TR R ol OF 370 o &Il TR

Dwl in one place of his cross examination admitted that: 32 I3 TTMI=
Sfe FICR 2¢/08/5500 SIfFTY $8q TR WiTerral WK & ReF e @R Mfereis fofe
AP AN S|

He further stated that: 1. @1, @@Ce NS R I/ @3 7@ e S,
Y T FEE o RN 3w @7 TG (e 4fim I 3R TR wifer <@
eI &7 Fifer vt sv el [iferdt ife =-e™ wife, femre wifer, e,
ety Sfurorg fifen wieret et fers Afwicas <6 =0 Wfem e 3R SIS (@6
[ GCCH 7 CTEoR freend Aice B 2SIt Sierial S G3R drewif s{fqeeia
S 791 ©fF sl 7121 He admitted that: 2rmR Sifeim =@ E_RE [i7 Fiferdt
Toife 4fiw S0 e 20 ©IF 2@ SYE AN A9 B/ e | Fiferl sr»ife [
S (TFAAT T2 03/550S TV el I MG I W FC @7 Fifer

Tfire A 0 RE TN AR [m (ST (W W2 98 /5% W IE (@
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624WB

1931/1932 NBIwCb (FECT ottt 2

AR I ATF AW 2 @93 BS AWK A

FEACR CH T AR 41 O ©1 @il 7R

Dwl indirectly admitted the substantive contention of the plaintiff
respondent that: ‘M=% 8 AR S_AGA AES, @I AR @EER T ISR
TAW QI WA @7, @, 589 T, &3, wobr Wte TG 7. @7, Wb Mies Sfem
IH 93 90 Tro 4fim FF 99 AT Traew I PR FEA [ O OF T (21 39,
25 ¢ {3 TR fRAMieiel O e e A iR il wea feeran ergifbae Mg
TR FACecRy @ 9 ©f O i Gi3| foff ©i v w&itd @ @, Wik, @91, @
TR R WCE (W IS gme $e Wizl He admitted in his cross
examination that: T2FR TE T @S NfeTcaa FACH IMTA AN 7R TS
G FECT 0-8¢ TR RAMTA T &3 el Zord @ =itz Dw 1 lost his
credibility stating in his cross examination that: >5/a/55%0 AT -5 =)
o At e ToA1S 2o (@ 24 @Wes F63 [l ©f O @il TR 5-5)
T fRamtors Miferat svife wa weE I [ RASie 20-8¢ W Amima %6 fafey
wiert Yoot fRepn SR 41 O O @il R

Dw2 Md. Riaz Uddin deposed in favour of the defendant but to
cross he did not deny the contention of the plaintiff. He deposed in his
cross that: IR I 7 FIfE F@ @ T [N ¥ GAR & 77 ©f fof @i
1 e & e dfme gwicere @i w1 @ i e G e
foff Qe 11 9% I AR 5-5y W Rt ww Fo wifwed Somw zrace fofd
JECS ARCIS 71 TR Fifere gfownt R eaq ndeam Rerna (o nesme

Iqites fSf @ St =1
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Dw3 Md. Fazar Ali deposed in his chief that: 31 Sifer s7rifeq Tifere
fFeIa 2R fof F=10e #f=eaw 1|

Dw4 Md. Aftab Uddin though tried to support the contention of the
defendant case but to cross he stated that: o &ite= 7t @, R @I =AlfeA
T Ere wife faers <fim S 6 w1 afew <9 Wil e am wfime 99IkE
A ST = F e = e 91 e Afewn oo @eieare St <fsore S il
SRR 716 O e FT ¢e/B AeTA T @9 F I a1 571 GeRE [,
ARG AT, Fifer i WICe e fm Fcaw & 1 fsfq Fe1ce =1tz 711 He admitted
that he collected the Exhibit ‘D’ form as: ‘312 ! s8¢ where it is written
that: ‘s Resit e @ &= =7 w1217 This Exhibit ‘D’ discloses that:
“PifRe AT~ fors AR FIACH #I61 TR F41 ¢ 17

He further stated that: 99, @3, @FE'8 NifeFma W6 (ATF W2 Fiferait
ifg <fim ca AR @ IR T (51T T T TLAMCTR T (1] e A
SR frereas W Ae Ay S el fof q@Tee s =

Dw2 Md. Nasir Uddin stated in his cross that: &% 35 @7 57ife T34
fo o= e e ©f o R e w1 mi Wi @ ereEe &), e
IS SIfe ST ZS Ao s (A T srife Ufem weaw foa fof wieaw =11

Dw3 Abdul Latif further stated in his cross that: fof &itas =1 @,
ge QIR QT NG AT e et e e o1y wea o g

On meticulous and close appreciation of the entire evidence both

oral and documentary, we find that the plaintiff respondents claim right
and title over the suit land and the sole contention of their claims relies on
the existence of the impugned auction what is not submitted before the

court at trial. Learned Counsel from the defendant’s appellant argues that
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the plaintiff respondent has failed to submit the impugned auction or any
supportive documents like nilami boynanam, dokholi porwana etc to the
effect that the auction was acted upon. But on perusal of the judgment and
decree of Title suit no 34/1992 (Exbt-14 Ka) it is found that the auction is
proved. Though the learned Advocate for the appellant argues that learned
trial judge of title suit no 34/92 did not take any decision on the impugned
auction but on perusal of the judgment of Title Suit no 34/92 it is proved
that charge was framed as issue No. 5 on this particular matter and learned

trial judge very categorically observed that” “seifFeige &1, @31, IfeamcTs o

SIS BB UG ATt = (I BF I I (R G 60w 2ATS

wifel S et WM F@ 93 ©F FICH INRS geieied = @R e g~ge =)
Defendant submitted information slip as Exhibit ‘K’ and assessment list
of unpaid rent including all others paper as Exhibit ‘Ga-1’ to prove the
alleged Certificate Case. In addition to that defendant submitted the
document as Exhibit ‘Ga’ to prove that the rayot of Vowels Courts of
Wards has been changed in the name of auction purchaser. Learned trial
Judge also observed that: “om¥d 3, 4-3 @ o HTAGIT @A I @,
oHfrRTpe o THRAEE @1 @ IAMIfe =N 2rate @R SRSt Aeivied =&
e fewie 3T eqeF GNITS Wifer FICN ey ZeAcel Learned Trial Judge
further stated that: % e Afimiza =6 @F > T @AM s T
Sh/R/0¢ It 8.50 *oi B Wfm FACR| 23 i-¢ BfF® Al v
IR @, EIRIC werw Qfaers R o <99 Sead szl ” Learned trial Judge of

Suit No. 34/92 further observed that “ T2t A DA Al @
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GRS ACHF ML TS T @, TS ol Y8 WB =R (¢ ey =R @)
TP ST YIS ifel TR 4fsm Feacz1” Learned trial Judge also found in his
judgment that Yunus Ali alias Enayet Ali thereafter transferred the suit
land to the different people and the S.A. and subsequent khatian are
prepared in the name of those people.

Also it is in the evidence that the auction purchaser Sheikh Enayet
Ali @ Innas Ali muted his name in the record of the then Jaminder on
28.03.1933 and that has been exhibited as 2(A). Thus the auction
purchaser Sheikh Enayet Ali @ Innas Ali became Rayot under Bhawal
Court of Wards. Also it is in the evidence that after operation of the State
Acquisition and Tenancy Act, 1951 subsequent transferees became tenant
under the Government and all khatians namely S. A, R. S, and City were
duly prepared and published in the name of subsequent transferees of the
auction purchaser Sheikh Enayet Ali and in the name of present plaintiff
respondents. Learned Advocate for the appellant also submits that the suit
land was never auctioned and in this respect they showed an information
slip exhibited as D. We closely perused that slip and found that was
collected after the dispossession of the plaintiff respondents and the very
slip appears to be tears and untrustworthy. So we cannot rely on this
disputed information slip in favor of the appellant.

The defendant appellants further stated that the Pws could not
prove their case in their evidence but on perusal of the evidence it appears
that the testimony of the Pws well corroborated the plaintiffs case and

their deposition in chief could not be shaken by the defendant at trial. The
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vital portion of the contention of the plaintiffs that the existence of the
auction on 1931-1932 and thereafter the subsequent transfer and
subsequent record of right prepared in the name of the transferee cannot
be disbelieved on the interrogation by the defendant appellant. Rather the
cross examination of the Pws established the right and title of the
plaintiffs in support of their contention.

On the other hand though the Dws tried to support the contention of
the defendant appellant but in cross they could not denied the existence of
the alleged auction and the khatian of S.A., R.S. and City in the name of
the plaintiff respondent and thereafter in the name of subsequent
purchaser as alleged by the plaintiff respondent.

The evidences of the plaintiffs did not disclose anything that the
suit land was not auctioned for the nonpayment of the development rents
and auction purchaser Enayet Ali’s purchase is not acted upon.

The learned counsel appearing for the plaintiff respondent referred
some decision in this case which discussed as below:

Learned counsel referred the case of Bazlur Rahman vs Sadu Mia
referred in 45 DLR (1993) where it is held by the Hon’ble Justice Mr.
Anwarul Hoque Chowdhury that:

“A sale certificate is not a title deed but it is only an
evidence of title. It is not incumbent upon the auction
purchaser or his transferee to prove the right to the property

only by proving sale certificate-the auction sale can be
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proved by any other evidence independent of the sale
certificate.”

In this case the plaintiff respondent has been well able to prove that
the auction purchaser Sheikh Enayet Ali mutated his name in Jaminder
Sheresta and thereafter some subsequent transfer were held regarding the
suit land and all the subsequent record of right like S.A, R.S and City
khatian were prepared by the subsequent purchaser. So the impugned sale
certificate is well acted upon by the subsequent transfer and the record
prepared by those transferee.

Learned counsel appearing for the plaintiff respondent further
referred a decision of the case of Hazi Waziullah vs Additional Deputy
Commissioner referred in 41 DLR (AD) (1989) at page-98 where it is
observed that:

“When the amicable partition of the same property is the
subject matter in both the suits, the previous judgment
showing the amicable partition is certainly an evidence in
the present suit.”

As we found that the alleged auction was elaborately discussed and
learned trial judge issued frame on the auction matter, So the observation
of title Suit No. 34 of 1992 is very much relevant in the present suits.

Learned Advocate for the plaintiff respondent further referred the

case of Bangladesh Railway Vs Jasimuddin cited in 5 LM (AD) 2018 at

Page-59 where it is observed that:
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“Since the plaintiffs have been successful in proving their
genealogy of title and possession in the suit land and since
the defendant failed to challenge the documents relied upon
by the plaintiffs and also failed to prove their case of title
and possession, it can clearly be held that the defendants
have no title and possession in the suit land. On the other
hand the plaintiffs could prove the title of Yasin Hazi, the
C.S. recorded tenant and thereafter devolution of title and
possession upon his daughter Duburunnessa who in her turn
transferred the same to Khodeza Begum by two registered
documents in 1955 and 1956 which are more than 30 years
old documents and relying on such registered documents
Khodeza Begum’s name being recorded in the S.A. record
and thereafter Zumuruddin, the predecessor of the plaintiffs
having purchased the same got his name mutated in place of
Khodeza Begum in the office of the Government, and after
his death his heirs, the plaintiffs having got their names
mutated, the title and possession of the plaintiffs are found to

be proved. ”
Here in this case though the plaintiff respondents could not
submitted the alleged auction certificate but the mutation of the auction
purchaser and the khatian of the subsequent purchaser and the deed

Exhibit 20 prove’s the execution of the alleged auction purchase which is
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more than 30 years old. So this leading decision is very much relevant in
this present case.

Learned Attorney for the defendant appellants argues that the
present case suffers from the non substitution of a vital person like Shah
Nurul Islam. He asserted that hence the case is appropriate for further trial
and is liable to be send back on remand.

In this background learned counsel for the plaintiff respondents
referred the case of Omed Ali Vs Arman Sikder referred in 31 DLR (AD)
1979 at Page-321 where it is found that:

“The proceedings in a partition suit subsists till passing of
the final decree. By the preliminary decree only disputed
question of title, if any and extent of share of the parties
along with the question of possession, are determined. After
the preliminary decree is passed there can be no abatement
of suit on the death of a party; heirs can be brought on
record at any time. Once the preliminary decree is passed
and rights of the parties determined, the question of
abatement of the suit on the death of a party does not arise.
However, the heirs are to be brought on record for effecting
proper allotment of shares. For substitution of heirs
deceased defendant in a partition suit after the preliminary
decree there is no limitation.

It is true that such substitution could be made even after

passing of the final decree. That is at the stage of execution
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of the decree. In the instant case it was adequately explained
that in view of the long gap between the preliminary decree
and passing of the final decree and death of a number of
defendants and their shares having devolved upon their
respective heirs, unless the Pleader Commissioner completes
his work in their presence, the allotment of shares might be
difficult, rather is might lead to further litigation. ”
Learned counsel further referred a case of Bangladesh JS Bank vs.

Sangbad referred in 36 DLR (AD) (1984) at page-7 where it is observed:
“ So far as a preliminary decree (as in a partition suit) is
concerned, the right and liabilities of the parties concerned
are conclusively determined by this decree-Whereas a final
decree merely works out the details of the preliminary
decree. Consequently, death of a party to preliminary decree
occurring after the preliminary decree but before the final
decree shall not set at naught the decree-Of course the
executing Court has power to correct accidental slip or
clerical mistake which does not mean re-opening of the
procedures in execution. ”

Learned counsel for the plaintiff respondents agitated that the
respondent appellant never raised any question on substitution at the trial
stage. Though the substitution is allowed in any stage of the suit but on

the part of the plaintiff respondent no such negligence is found in the
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present case and the arguments advanced by the learned Advocate for the
defendant appellant is not at all entertainable in the present case.

From the discussion made as above we are in the view that the
plaintiff respondent has right, title over the suit land and they have been
dispossessed from the suit land by the defendant appellant forcibly on
19/07/1990. The appellant defendant has failed to show that their right
title over the suit land was not relinquished after auction purchased by the
Enayet Al @ Innas Ali. Therefore, we are constrained to hold that the
impugned judgment of the trial court does not deserve to be interference.
The trial Court correctly and properly evaluate the evidence on record as
to right, title over the suit land and dispossession from the same. The
learned trial judge rightly concluded that the defendant appellant by
adducing evidence could not prove their contention at the time of trial.

So in view of the above discussion, now it is clear that the instant
appeal must failed.

In the result, both the appeals are dismissed of in the above manner
and the connected Rules being Civil Rule No.1108(F) of 2011 and Civil
Rule No. 1080(F) of 2011 are also being discharged.

The impugned judgment and decree dated 17.10.2011 (decree
signed on 23.10.2011) passed by the learned Joint District Judge, 1%
Court, Dhaka in Title Suit No. 357 of 2000 along with Title Suit No. 121
of 2006 decreeing the suits and Title Suit No. 721 of 2006 dismissing the

suit are hereby affirmed.
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It appears from the record that another appeal being Title Appeal
No. 10 of 2012 filed by the appellants before the learned District Judge,
Dhaka which is now pending before the learned District Judge, Dhaka.

However, in the above facts and circumstance of the matter, learned
District Judge is hereby directed to dispose of the appeal as early as
possible preferably within 03 (three) months from date as prayed for.

Send down the lower Courts record with a copy of this Judgment to

the Courts below at once.

Sheikh Abdul Awal, J:

I agree.

Fatama/B.O



