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Urmee Rahman, J:

In the instant matter a Rule Nisi was issued on an application
under Article 102 of the Constitution of the People’s Republic of
Bangladesh calling upon the respondents to show cause in the

following terms:



“Let a Rule Nisi be issued calling upon the
respondents to show cause as to why the order of
detention dated 18.11.2025 issued by the respondent
No. 5, pursuant to under Section 3(1) of the Special
Powers Act, 1974 detaining the detenu with a view to
preventing him from doing any prejudicial act for a
period of 90(ninety) days should not be declared to
have been done without lawful authority and is of no
legal effect and as to why the detenu should not be
brought before this Hon’ble Court may satisfy itself
that the detenu is not being held without lawful
authority and is of no legal effect and also as to why
the respondents should not be directed to set him at
liberty and /or such other or further order or orders

passed as to this Court may seem fit and proper.”

The relevant facts for disposal of the instant Rule, in brief,
are that, the detenu Sirajul Monir Bashar, elder brother of the
petitioner, and seven others were arrested on 21.10.2025 by the law
enforcing agency and in connection thereto Mohammadpur Police
Station Case No 84 dated 22.10.2025 corresponding to G.R. No.
1037 of 2025 was filed under Sections 8/9(1)(2)/10/11/12/13 of The
Anti-Terrorism Act 2009 (Amended in 2013), along with Sections
3/4/5/6 of the Explosive Substances Act, 1908 and thereafter, police
duly forwarded him before the Metropolitan Magistrate Court,
Dhaka on 22.10.2025 and the learned Magistrate was pleased to
reject the bail petition and sent him to jail custody. The respondent
No. 5, the Senior Assistant Secretary, Ministry of Home Affairs,
political wing-02 being satisfied, issued an order of detention on

18.11.2025 under Section 3(1) of the Special Powers Act, 1974



with a view to preventing the detenu from doing any prejudicial act
to the public security and law and order situation, detaining him for

a period of 90 (ninety) days.

The detenu was in Keraniganj Jail in the above-mentioned
case and thereafter he was further sent to Kashimpur Jail, Gazipur
and he was communicated by the jail authority that the respondent
No. 5 issued an order of detention for a period of 90 (ninety) days

on 18.11.2025.

Mr. Muha. Noman Hossain, Advocate appearing on behalf of
the petitioner at the very outset submitted that, the grounds taken in
the impugned order of detention are unspecific, indefinite and
vague and as such is liable to be declared without lawful authority.
He also submits that the respondent No. 5 detained the brother of
the petitioner for 90 days by the order of detention without any
approval of the Government, and as such same is liable to be

declared illegal, without lawful authority and is of no legal effect.

He also submits that the impugned order is illegal, without
lawful authority and passed in an unlawful manner because it was
passed by showing no lawful grounds and particulars in violation of

the statutory provision of law.

He next submits that pendency of a specific criminal case
against the detenu cannot be the ground for detaining him under

Section 3 of the Special Powers Act, 1974. The respondent No.5



with mala-fide and colorful exercise of power issued the above-

mentioned detention order which is liable to be set aside.

By filing a supplementary affidavit the learned Advocate for
the petitioner submits that the Deputy Secretary, Ministry of Home
Affairs, Political wing-2 by the order dated 10.02.2026 extended
the previous order of detention for a period of 20 (twenty) more

days, which is due to expire on 01.03.2026.

Learned Advocate finally submits that the respondent No. 5
issued the impugned order in violation of the fundamental rights of
the detenu guaranteed under the Constitution and as such the
impugned order is liable to be declared to have been made without

any lawful authority.

In support of his submission the learned Advocate for the
petitioner relied on the decision made in the case of Abdul Latif
Mirza Vs. Government of Bangladesh and others reported in 31
DLR (AD) 1 and Abdul Hakim Miah Vs. The Secretary, Ministry of

Home Affairs and others reported in 42 DLR (1990) 219.

The Rule was opposed by the Learned Deputy Attorney

General, however, without filing any affidavit in opposition.

We have heard the learned Advocate for the petitioner and
the learned Deputy Attorney General for the Respondents, perused
the writ petition, supplementary affidavit and the documents

annexed therewith.



It appears from the impugned order of detention annexed as
Annexure-B to the writ petition dated 18.11.2025 issued by the
Respondent no. 5, the Senior Assistant Secretary of Ministry of
Home Affairs, Political Wing-2 stating that:
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By filing a supplementary affidavit, learned Advocate for the
petitioner submits that this order of detention was further extended

for a period of 20 (twenty) days from 16.02.2026(Annexure-D).

From the Annexure-A-1to the writ petition it appears that the

detenu was arrested on 21.10.2025 and in connection thereto a



criminal case was filed on the following day under Sections 8/9 (1)
(2)/10/11/12/13 of the Anti-Terrorism Act, 2003 and also under
Sections 3/4/5/6 of the Explosive Substances Act, 1908 and he has
been in custody since then. The application for bail filed by the
accused in relation to this case was said to have been rejected by

the Metropolitan Sessions Judge.

In the instant matter the detenu is already in custody in
reference to a specific criminal case. The authority subsequently
extended the detention order for 20 more days although the
petitioner was never enlarged on bail. When an accused is arrested
in relation to a specific criminal case and very much is in custody,
it is nothing but colorable use of power to issue a preventive

detention order under the Special Powers Act, 1974.

The power of preventive detention is a precautionary power
exercised in reasonable anticipation but in the instant case it
appears that it has been issued for punitive purposes instead of
preventive. The grounds specified in the detention order are not
definite and specific to make it justifiable under the provision of

Section 3 (1) of the Special Powers Act, 1974.

It has been held in the case of Anwara Beum Vs. Government
of Bangladesh reported in 30 DLR 131, “Where there are two
modes of proceedings namely, by way of criminal prosecution or
preventing detention, it is for the executive to decide which course

to follow but law does not authorize to follow both simultaneously



and in such a case such detention order should be declared without

lawful authority.”

Considering the principles of law and in the given context of the
present case, we find that the impugned detention order and the
extension thereto have been issued without any lawful authority and of

no legal effect.

With these findings and observations, the Rule issued in the

Instant writ petition is made absolute.
However, without any order as to cost.

The order of detention and the extension thereto are hereby set
aside and the authorities are directed to set the detenu free at once so far
as the order of detention under Section 3 of the Special Powers Act,
1974 is concerned. Since the detenu is still in custody in relation to
Mohammadpur Police Station Case No. 84 dated 22.10.2025
corresponding to GR case No. 1037 of 2025 u/s 8/9 (1) (2)/ 10/ 11/ 12/
13 of the Anti-Terrorism Act 2003 along with Sections 3/ 4/ 5/ 6 of the
Explosive Substances Act 1908, this order obviously will have no effect
on this case or any other case pending against the detenu, which is to be
disposed of by the Court concerned on its own merit including the
question of granting of bail to the detenu Sirajul Monir Bashar.

Let a copy of this judgment and order be communicated to the

authorities concerned at once.

Sashanka Shekhar Sarkar, J:

I agree.

Helal/ABO



