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order
ORDER

In view of the facts, circumstances, settled propositions of law as well as
serious doubt raised about the voluntary nature of the confessional statements
under section 164 of the Code of Criminal Procedure, 1898 by all the convicted
accused as discussed hereinabove, we are of the opinion that the High Court
Division was justified in rejecting the Death Reference, allowing the appeals and
jail appeals and making the Rules absolute and thereby, setting aside the conviction
and sentence passed by the Trial Court against the appellants and the non-
appealing convicts.

Circumstances under which confessional statements of the accused were
obtained have given rise to serious doubt about their voluntariness inasmuch as the
alleged mastermind of the offence Mufti Abdul Hannan was produced before the
Magistrate to record his second confessional statement long four years after

making his first confessional statement, and that too, while he had been



languishing in a condemned cell for a prolonged period. The remaining accused
persons made confessional statements when they were produced before the
Magistrate after having been in police custody for a long time as discussed above.
Furthermore, the confessional statements of three accused were recorded by a
single Magistrate on the same day with unusual haste in gross violation of the
prescribed Rules. The prayers of most of the accused persons for retraction of their
confessional statements on the ground of inhuman torture on their persons and
their unauthorized detention in custody by the law-enforcing agencies without the
order of a Magistrate coupled with the aforesaid circumstances have rendered the
confessional statements highly doubtful as to their voluntary nature.

Moreso, the prosecution case has been nipped in the bud by the execution of
accused Mufti Abdul Hannan prior to his examination under section 342 of the
Code of Criminal Procedure, 1898. Accordingly, either on account of these
confessions being obtained by oppression of the persons making the said
confessions and/or the aggravated nature of the prevailing circumstances under
which these were extracted, these confessions have been rendered unreliable in the
eyes of the law. In the ultimate analysis, therefore, the confessions do not
withstand the test of reliability.

Moreover, some pertinent issues, as stated hereinbefore, were lost sight of
by the High Court Division which ought to have been addressed and discussed in
the impugned judgment.

That apart, the observation of the High Court Division to the effect that the
case needs to be investigated afresh does not appear to be proper in light of the
materials on record and in the facts and circumstances of the case. In deference too
to the doctrine of separation of powers, an observation of a Court should not

ordinarily dictate policy outcome. Predicated on that position adopted by this



Court, an expunction of the High Court Division’s observation is merited on the
ground that it constitutes a judicial overreach treading into matters of policy-
making.

Consequently, we do not find any infirmity and illegality in the aforesaid
decision of the High Court Division, except with regard to the aforesaid
observations made by that Court, which call for any interference by this Division.

Accordingly, by unanimous decision the appeal is dismissed with
observations, expunctions and modification in the operative portion of the
impugned judgment of the High Court Division. The finding of the High Court
Division that its judgment of acquittal will also apply to non-appealing convict is,
hereby, affirmed.

The following observations of the High Court Division, namely:

“This killing needs to be investigated properly, independently in order
to have a fair justice to the departed soul, which has totally been
absent till today in this case. In the premises, we feel that this case
should be referred to the Ministry of Home Affairs to take necessary
steps to investigate the case afresh by way of a proper and expert
investigation agencies to have a proper administration of justice in
the case”

are, hereby, expunged.

The order of the High Court Division, in continuance of the said
observations, to the effect that-

“Let a copy of this order be communicated to the Ministry of Home
Affairs for proper and necessary steps in the light of the above
observation.”

is, hereby, set aside.

The jail authority is, hereby, directed to set the convicts-respondents at
liberty, if any, remaining in jail custody, if they are not wanted in connection with
any other case.

Let an advance copy of this order be sent expeditiously to the jail authority

for immediate compliance.



Let the warrants, if any, which are pending in this case, be recalled.

Predicated on the above, all the connected Criminal Petitions for Leave to
Appeal stand disposed of.

The judgment in detail shall follow.

C.J.

The 4" September, 2025
(Sarwar, RRO)




