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In this revision Rule was issued calling upon the opposite party No.
1 to show cause as to why the impugned judgment and order No. 02 dated
06.02.2025 passed by the learned District Judge, Dhaka in Miscellaneous
Appeal No. 21 of 2025 disallowing the appeal and thereby affirming the
judgment and order dated 10.03.2024 passed by the learned Joint District
Judge, 3™ Court, Dhaka in Title Suit No. 111 of 2019 rejecting the
application under Order 39 Rule 1 and 2 of the Code of Civil Procedure
should not be set aside and/or pass such other or further order or orders as

to this Court may seem fit and proper.

Facts relevant for disposal of this Rule, in short, are that the

petitioners, as plaintiff, filed Title Suit No. 111 of 2019 in the Court of



learned Joint District Judge, 3" Court, Sadar, Dhaka, against the opposite
party, as defendant, for declaration of title and recovery of possession. In
the suit, the plaintiff filed an application under Order 39 Rule 1 and 2
praying for temporary injunction against the defendant in the following

term:

‘ToWT, TAFHIG WIT 8 PINIGCT TIF
fA51cas TIed 2e SnweTe FNC 5G] T
RNres SiFer 93 T, TSN FIIE 2T
OS> FICHCHF 3(F) [FFeNF [Eiw N [t
TS GG GICET ST Jfde TG
©OIF Il [FF5 ITST FIHCS N e T
©O/F IS RS AFITH ICS I AT T
CFIN < 75 HfSDicwT VB RIcF U 52
FCT IFHE mee « oNew A Wi STofes
SBT3 SBFICIT BV o TSN G51ZCS
T I NCVIF [P FFICoT CINT [FiaE FiFace
T NCT GIR B G- TrT ST T
SIFEIceN e WA ViTYIeEs GFG B
faT ScEe SFiY Feq [AGiT [eecem 95
>3 Nier 237/

G2

ST [FeFHIGET GIE SN 7 TS NS
GF BISIBIET [NCTHICEIT e e e
JgiEiceg es) 3/

The defendant opposed the application by filing written objection.
The trial court heard the application for injunction and written objection
and after hearing by the judgment and order dated 10.03.2024 rejected the
application for injunction with costs of Tk. 3000/-. Thereafter, one of the

heirs of original plaintiff Abdul Monayem Ashraf moved before the



District Judge, Dhaka by filing Miscellaneous Appeal No. 21 of 2025 at a

delay of 288 days with an application under Section 5 of the Limitation

Act for condonation of such delay. The appellate court fixed the appeal on

06.02.2025 for admission hearing. On the date fixed, the appellate court

after hearing by the impugned judgment and order dismissed the appeal

summarily for want of admissibility as hopelessly barred by limitation. At

this juncture, the petitioners moved this Court by filing this revisional

application under section 115(1) of the Code of Civil Procedure and

obtained the present Rule and order of status quo.

Mr. Md. Igbal Hossain with Mr. Md. Syful Islam, learned

Advocates appearing for the petitioners submit that the plaintiff filed the

instant suit for declaration of title and recovery of possession. During

pendency of the suit, the defendants are taking various steps for

construction of multistoried building thereon and selling the flat to be

constructed to the intended purchasers and for that purpose the defendant

taking step for taking loan from bank by mortgaging the property.

Consequently, the plaintiff filed an application praying for temporary

injunction to prevent the defendant from doing the act aforesaid. The trial

court while rejecting the application wrongly observed that the relevant



city khatian is different from the khatian of the defendant and failed to

find that a portion of the property wrongly recorded in the name of the

defendant in City Khatian No. 229.

He submits that since the matter is still pending before the trial

court for decision, the parties may be directed to maintain status quo to

prevent multiplicity of judicial proceeding directing the trial court to

dispose of the suit as early as possible.

Mr. M.M. Shafiullah, learned Advocate appearing for the opposite

party submits that for granting injunction the plaintiff is to prove a prima

facie case, balance of convenience and inconveniences and irreparable

loss. In the instant case from the face of plaint and the prayer made

therein, it is admitted that the defendant not in possession of the suit

property. The property is situated within the city corporation area,

relevant record of right i,e, city khatian stands prepared in the name of the

defendant.

He submits that the trial court while rejecting application for

injunction correctly observed that khatian in the name of plaintiff is city

khatian No. 183 and city khatian No. 229 is in the name of the defendant.

In both the khatian plot number is different from each other. On that



observation, the trial court found that the plaintiff apparently failed to

show a prima facie case in their favour.

He argued that a person out of possession is not entitled to get order

of injunction. In the instant case, the plaintiff failed to show a prima facie

case, they have no possession in the suit property and the property

situated within the metropolitan city. In this situation, under the

circumstances, the plaintiff is not at all entitled to get order of injunction.

The trial court rightly rejected the same. After rejection of the application

for injunction they moved an appeal at a delay of 288 days. wherein, the

petitioner could not satisfy the court for such delay giving explanation and

sufficient cause, as such, the appellate court summarily dismissed the

appeal and both the courts below committed no illegality and error of law

occasioning failure of justice.

Heard the learned Advocates of both the sides, have gone through

the revisional application under Section 115(1) of the Code of Civil

Procedure, plaint in suit, application for injunction, written objection

thereto and impugned judgment and decree of both the courts below.

Plaint in suit shows that the plaintiff claiming title in the suit

property filed the instant suit for declaration of their title and recovery of



possession and also sought for a declaration to the effect that S.A., R.S.

and City Khatian No. 229 stand recorded in the name of the defendant

wrongly, illegally and not binding upon the plaintiffs. Principles for

granting injunction have been settled now. To seek injunction, the

plaintiff is to satisfy that they have a good prima facie case, balance of

convenience and inconveniences in their favour and there will be

irreparable loss if order of injunction is not granted.

The trial court found that as admitted by the plaintiff S.A. Khatian

No. 44, R.S. Khatian No. 40 and City Jorip Khatian No. 229 stand

recorded in the name of defendant No. 1. Validity of such record of right

is awaiting for decision. Apparently, all the documents exist in favour of

defendant No. 1. Unless and until the court declared those khatians

prepared wrongly and finds title of the plaintiffs in the suit property, the

plaintiffs are not entitled to get an order of injunction.

Moreover, the trial court observed that the document filed by the

plaintiffs show that in deed No. 3773 of 2009, the plaintiffs purchased the

property covered by Plot Nos. 405, 406 and 407 under City Jorip Khatian

No. 183 and the defendant claiming the property covered by Plot No. 40

under City Jorip Khatian No. 229 which is different from each other.



Whether any portion of the property under Khatian No. 183 went in

Khatian No. 229 is a matter to be decided by the trial court after taking

evidence and obtaining local investigation report, but at this stage no

prima facie case exist either in respect of document or in respect of

possession in favour of the plaintiffs. In the event of transferring the

property by the defendant, making construction thereon will not prejudice

the plaintiff in getting their relief in the instant suit. If the suit is decreed,

any transfer made by defendant during pendency of the suit will be hit by

Section 52 of the Transfer of Property Act and in the event of getting

decree for recovery of possession the plaintiff will get the property along

with all structures standing thereon. Therefore, I find that for refusing

injunction there is no chance for suffering any loss by the plaintiff. The

trial court has not committed any illegality in passing the order rejecting

the application and the appellate court also rightly refused to admit the

appeal being barred by limitation, however, since this is a suit for

declaration of title and recovery of possession, the trial court may be

directed to dispose of the suit within shortest possible time giving top

most priority.



In view of the above, I find no merit in the rule as well as in the

submissions of the leaned Advocate for the petitioner.

In the result, the Rule is discharged, however, without any order as

to costs.

The trial court is hereby directed to dispose of the suit within
shortest possible time preferably within 06 (six) months from the date of
receipt of this judgment and order.

The order of status quo granted at the time of issuance of the Rule
stands vacated.

Communicate a copy of this judgment to the court concerned at

once.

Md. Akteruzzaman Khan (B.O)



