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left sternocleidomastoid muscle ruptured
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Fracture at left 4™ and 5" ribs.
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“On deep descetion: There was repture of heart, left lung,
fracture of left 4™ & 5™ ribs with rupture of left
Sternocleidomastoid muscle. There was huge antemortem blood
with clot in the thoracic cavity.”
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“In my opinion, death was due to hemorrhage and shock
resulted from mentioned injuries caused by Firearm weapon
which was antemortem and Homicidal in nature.”
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120A. Definition of Criminal conspiracy-
when two or more persons agree to do, or
cause to be done:-
(1)an illegal act, or
(2) an act which is not illegal by illegal means,
such an agreement is designated a criminal
conspiracy:
Provided that no agreement except an
agreement to commit an offence shall amount
to a criminal conspiracy unless some act
besides the agreement is done by one or more
parties to such agreement in pursuance thereof.
Explanation- It is immaterial whether the
illegal act is the ultimate object of such
agreement, or is merely incidental to that
object.
q 2PTeT B T «F w7 (af%) ot M-y @ SFIRe GTeR aufe e

Al @ Iy I G NN A0 Sob- $d9 #Ayl e T Fal =CA:



WD

108. Conspiracy means something more than
the joint action of two or more persons to
commit an offence; i1f it were otherwise,
section 10 would be applicable to any of the
offences committed by two or more persons
jointly and would thus import into a trial of
hearsay evidence whcih the accused person
would find it impossible to meet. The section is
intended to admit evidence of communications
between differnect conspriators while the
comspiracy was going on, with reference to the
carrying out of the conspiracy. Now the
question is, whether section 10 is capable of
being widely construed so as to include a
confession made by a conspirator with
reference to past acts done in the actual course
of carrying out the conspiracy after it has been
completed.

109. In the case of Emperor of India vs Abani
Bhusan Chakrabutty, 15 CWN 25. question
arose whether confessions of co-accuseds is a

relevant fact under section 10 of the Evidence
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Act. In the above decision the Full Bench
observed as follows:

“The first piece of evidene we referred a short
time ago. It is argued, on behalf of the Crown,
that statement comes within the provisions of
section 10 of the Indian Evidence Act and is
therefore to be treated as evidence against
Abanils fellow-prisoners. It is said that, if it
does not fall within section 10, at any rate,
under the provisions of section 10 at any rate,
confession of one of the co-accused and may
be referred to in the courrse of the trial. It is
argued by Mr. Roy with veryconsiderable
force, that in the evidene of an accoplice and
that indeed accomplice, because an accoplice
an be cross-examined for the purpose of testing
his accuracy, while this confession of Abani
made when he was a prisoner cannot be subject
to that test. There is, of course, very great force
in that the statement of Abani cannot property
be treated as evidence under section 10 of the

Evidene Act, that section, in our view 1S



Wd9

intended to make evidence communications
between different conspirators while the
conspircy is going on, with reference to the
carring out of the conspiracy. But we do not
think that section is intended to make evidence
the confession of a co-accused and put it on the
same footing of a co-accused and put it on the
same footing as a communication passing
between conspirators, or between conspiratorss
and others persons, with reference to the
conspiracy. But, with regard to section 30m, in
our opinion the statement beign the confession
of a co-accused, can be looked at under that
section. But its value is discounted by the fact
that it cannot be tested by cross-examination.

110. We do not think, for a moment, of putting
it any higher than the statement of an
accomplice, nor can we in any way allow
ourselves to be influenced by the statements in
it, except where those statements are

corroborated by independent testimony
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implicating the acccused persons in the design
with which they are charged.

111. This point was then considered within
Mirza Akbar vs King Emperorm, AIR 1940
(PC) 176. Their Lordships of the Privy Council
on consideration of different authorities and
section 10 of the Evidence Act observed as
follows:

“This being the principle, their Lordships think
the words of section 10 must be construed in
accordance with it and are not capable of being
widely construed so as to include a statement
made by one conspirator in the absence of the
other with reference to past acts done in the
actual course of carrying out the conspiracy,
after it has been completed. The common
intention is in the past. In their Lordship’s
Judgment, the words ‘“common intention”
signifies a common intention existing at the
time when the thing was said, done or written
while the conspiracy was on foot are relevant

as evidence of the common intention, once
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resaonable ground has been shown to believe
in its existence. But it would be a very
different matter to hold that any narrative or
statement or confession made to a Third party
after the common intention or conspiracy was
no longer operating and had ceased to exist is
admissible against the other party. There is
then no common intention of the conspirators
to which the statement can have reference. In
their Lordships’ Judgment section 10 embodies
this principle. That is the construction which
has been rightly applied to section 10 in
decision in India, for instance, in 55 Bom 839
and 38 cal 169. In these cases the distrinction
between conspirarors while the conspiracy was
going on with reference to the carrying out of
conspiracy and statements made, after arrest or
after the conspiracy has ended, by way of
description of events then past.

112. As it appears the expession in reference to
their common intention is very comprehensive

a wider scope than the words in furterance of
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the common intention used in section 34 of the
Penal Code with the result, anything said, done
or written by a co-conspirator, after the
conspiracy was formed will be evidence
against the other before he entered the field of
conspiracy or after he left it.

113. On analysing section 10, it has been
observed in Bhagwan Swarup vs State of
Mabharashtra, AIR 1965 SC 682 as under:
“Anything so said, done or written is a relevant
fact only as against each of the persons
believed to be so conspiring as well for the
purpose of proving the existence of the
conspiracy as for the purpose of proving the
existence of the conspiracy of that the other
party or for the purpose of showing that such a
person was not a party to the conspiracy. In
short, the section can be analysed as follows:
(1) there shall be a prima facie evidence
affording a reasonable ground for the Court to
believe that two or more persons are members

of the conspiracy; (2) if the said condition is
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fulfilled, anything said, done or written by any
one of them in reference to their common
intention will be evidence against the other; (3)
anything said, done or written by him should
have been said done or written by him after the
intention was formed by any one of them; (4)
it would also be relevant for the said purpose
agaisnt another who entered the conspiracy
whether it was said, done or written before he
entered the conspiracy or after he left it; and
(5) it can only be used against a co-conspirator
and not in his favour.”

114. Similar views have been expressed in the
case of Zulfigar Ali Bhutto vs State PLD 1979
SC 53 and also in the case of State vs Nalini
(1999) 5 SCC 283 . In the case Mogbool
Hossain vs State, 12 DLR SC 217 the case
agaisnt Mogbool Hossain rested entirely on
what the other two accused were alleged to
have sated to Tahsilder at the time of purpose
of mutating his name in the register. At the

trial those two accused repudiated their alleged
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stateemnts. The question that arose was
whether the statements of two co-accused were
available to the prosecution against him by
virtue of sections 10 and 30 of the Evidence
Act. It was held as follows:

115. Section 10 of the Evidence Act declares
that where there is reasonable ground to
believe that two or more perons have conspired
together to commit an offence or an actionable
wrong, anything said, done or written by any
one of such persons in reference to their
common intention, after the time when such
intention was first entertained by any one of
them, is a relevant fact as agaisnt each of the
persons believed to be so conspiring as wel for
the purpose of proving the existence of the
conspiracy as for the purpose of showing that
any such person was a party to it. A plain
reading of this section makes it clear that apart
from the act or statement of the co-conspirator,
some prima facie in order to attract section 10

such evidence of a pre-existing conspiracy
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between the appellant and the two Revenue
Officers is conspicuous by its absence in this
case.

116. Accordingly, once a reasonable ground
exists to believe that two or more persons have
conspired together to commit an offence,
anything said, done or written by one of the
conspirators in reference to the common
intention after the common intention was
entertained, is relevant against the othere, not
only for the purpose of proving the existence
of the conspiracy but also for proving that the
other person was a party to it. There can be two
objections to the admissibility of evidence
under section 10 of the Evidence Act. Firstly,
that the conspirator whose evidence is sought
to be admitted against the coconspirator is not
confronted in Court by the co-conspirator, and
secondly, the prosecution merely proves the
existence of reasonable ground to believe that
two or more persons have conspired to commit

an offence and that brings into operation the
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existence of agency relationship to implicate
co-conspirator.

117. But however statement made after the
conspiracy has been terminated on achieving
its object or it is abandoned or it is frustrated or
the conspirator leaves the conspiracy in
between, is not admissible against the co-
conspirator. Fixing the period of conspiracy is
importantas the provisions of section 10 of the
Evidence Act would apply only during the

existence of conspiracy.

TTIF (conspiracy) IS & AR @7 IFF v s (afe) =t
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594. A conspiray is a matter of inference
deduced from certain criminal acts of the
parties accused done in pursuance of an
apparent criminal purpose common between
them. A criminal conspiracy consists not
merely intention of two or more, but act or to
do a lawful act by unlawful means. When two

agree to carry it into effect the very plot of act
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itself, and the act of each of the parties capable
of being enforced, if lawful, possible if for a
criminal object or for the use of criminal
means. The elements of criminal conspiracy
are (a) an agreement between two or more
persons, (b) to do an illegal act, or (c) to do a
legal act by illegal means, and (d) an overt act
done in pursuancee of the conspiracy. In order
to prove a charge of criminal conspiracy for an
offence under section 120B of the Penal Code,
the prosecution need not porve that the
perpetrators expressly agree to do or caused to
be done the illegal act; the agreement may be
proved by necessary implication. In a
conspiracy, persons are often required to do
various acts at various stages; even if for the
first time they come into conspiracy, at a later
stage they are members of the conspiracy
provided their act is calculated to promote the
object of complete as soon as an agreement is
made between section 120B. The section is

intended to be treated as a continuous offence
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and whoever is a party to conspiracy during the
period for which he is charged is liable under
section 120B.
wofgd SR04, 30, S04, dob, Y 8 w8 HE [{W
LfeTeR(AfE) Pt M-y @ TS @A JerE Tl AN B ANAR
&7 993, 99, 999 € 995 7RI e Tgre 1 Zce |
771. There is no substantial difference between
conspiracy as defined in section 120A and
acting on a common intention as contemplated
in section 34. In the former the gist for the
offence is bare agreement and association to
break law even though illegal act does not
follow while the gist of an offence under
section 34 is the commission of a criminal act
in furtherance of a common intention of all the
offenders which means that there should be a
unity of criminal behavior resulting in
something for which an individual will be
punishable if it is done by himself alone. When
a criminal conspiracy for committing murder
has been established there is no need to award

a conviction in the aid of section 34 for, in an
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offence of criminal conspiracy anything said,
done or written in reference to their common
intention after the intention was entertained is
relevant against all the accused. When specific
acts done by each of the accused have been
established showing their common intention
they are admissible against each and every
other accused. Though an act or action of one
accused cannot be used as evidence against
other accused but an exception has been carved
out in section 10 of the Evidence Act in case of
Criminal conspiracy. If there is reasonable
ground to believe that two or more persons
have conspired together in the light of the
language used in 120A of the Penal Code, the
evidence of acts done by one of the accused
can be used against the other.

772. Section 120A which defines criminal
conspiracy enacts that an agreement to commit
an offence may itself amount to a criminal
conspiracy even if no overt act follows on the

agreement. The second class of cases is that in
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which the conspiracy is formed in order to do
an illegal act or an act not illegal by illegal
means; this sort of conspiracy in no case
amounts to abetment and does not amount to
criminal conspiracy unless some act besides
the agreement is done in pursuance thereof. It
is thus clear that section 120A provides the
extended definition of criminal conspiracy
covering acts which do not amount to abetment
by conspiracy within the meaning of section
107; Section 120B provides punishment for
criminal conspiracy where not express
provision is made in the Penal Code for the
punishment of such conspiracy.

773. Sub-section (1) of section 120B imposes a
penalty equal to the punishment for abetment
on participation in criminal conspiracy to
commit an offence. The section appears to
have been introduced to fill up the gap in
section 107 “secondly” provides that a person
abets the doing of a thing who engages with

others in a conspiracy for doing of that thing if
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an act or illegal omission takes place in
pursuance of that conspiracy. Abetment of an
offence is punishable under section 109 and
116 as the case may be, if the offence is not
committed; but it is clear that a conspiracy will
not amount to an abetment unless an act or
illegal omission takes place in pursuance of the
conspiracy. Therefore, the first class of cases
which section 120B is designed to cover, is
that in which the conspiracy is formed for the
commission of a serios offence. But no act or
illegal omission has taken place in presence of
it. Put very briefly, the distinction between the
offence of abetment under the second clause of
section 107 and that of criminal conspiracy
under section 120A 1s this, in the former
offence a mere combination of persons or
agreement between them is not enough. An act
or illegal omission must take place in
pursuance of the conspiracy and in order to the
doing of the thing conspired for; in the latter

offence the mere agreement is enough, if the
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agreement is to commit an offence. In
pursuance of the criminal conspiracy if the
conspirators commit several offences, then all
of them will be liable for the offences, then all
of them had not actively participated in the
commission of the offences. It is not required
to prove that each and every person who is a
party to the conspiracy must do some overt act
towards the fulfilment of the object of
conspiracy, the essential ingredient being an
agreement between the conspirators to commit
the crime since from its very nature a
conspiracy is hatched in secrecy, direct
evidence of a criminal conspiracy to commit a
crime is not available other wise only the
circumstantial evidence which is available
from which an inference giving rise to the
commission of an offence of conspiracy may
be legitimately drawn.

774. In Noor Md. Yousuf Momin (Supra), the
distinctive features of sections 34, 107 and

120B are explained. It is said that so far as
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section 34 of the Penal Code is concerned, it
embodies the principle of joint liability in the
doing of a criminal act, the essence of that
liability beign the existence of a common
intention. Participation in the commission of
the offence in furtherance of the common
intention invites its application. Section 109 of
the Penal Code, on the othere hand, may be
attracted even if the abettor is not present when
the offence abetted is committed provided that
he has instigated the commission of the offence
or has engaged with one or more other persons
in a conspiracy to commit an offence and
pursuant to that conspiracy some act or illegal
ommission takes place or has intentionally
aided the commission of an offence by an act
or illegal omission on a charge under section
120B of the Penal Code.

779. Therefore, in order to constitute the
offence of conspiracy, there must first be a
combining together of two or more persons in

the conspiracy; secondly, an act or illegal
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omission must take place in pursuance of that
conspiracy in order to the doing of that thing. It
1s not necessay that the abettor should concert
the offence with the person who commits it. It
is sufficient if he engages in the conspiracy in
pursuance of which the offence is commited.
Therefore, I find that each conspirator plays his
separate part in one integrated and united effort
to achieve the common purpose. The
cumulative effect of the proved circumstances
should be taken into account in determining the
guilt of the accused rather than adopting an
isolated approach to each of the circumstances.
Each one is aware that he has a part to play in a
general conspiracy though he may not know all
its secrets or the means by which the common
purpose is to be accomplished. The common
intention of the conspirators then is to work for
the furtherance of the common design.
2% F1$© @, 7RIS T8 (criminal conspiracy) &NCTR (@
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101. It is now settled that it is not required to
prove that each and every person who is a
party to the conspiracy must do some overt act
towards the fulfillment of object of the
conspiracy. The essential ingredient being an
agreement between the conspirators to commit
crime since from its very nature a conspiracy is
hatched in secrecy direct evidence of a
criminal conspiracy to commit a crime may not
be available. The circumstantial evidence
which is available from which an inference
giving rise to the commission of offence may
be legitimately drawn.
102. In the case of State of HP vs Krishan Lal
Pardhan, reported in (1987) 2 SCC page-17, it
has been held that:
“In the opinion of Special Judge every one of
the conspirators must have taken active part in
commission of each and every one of he

conspiratorial acts and only then the offence of
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conspiracy will be made out. Such a view is
clearly wrong. The offence of criminal
conspiracy consists in a meeting of minds of
two or more persons or agreeing to do or
causing to be done an illegal act or an act by
illegal means, and the performance of an act in
terms thereof. If pursuant to the criminal
conspiracy the conspirators commit several
offences, then all of them will be liable for the
offences even if some of them had not actively
participated in the commission of the
offences.”

103. In the case of state of Maharashtra vs Som
Nath Thapa, reported in (1996) 4 SCC, page
259, it has been held that:

“To establish a charge of conspiracy
knowledge about indulgence in either an illegal
act or a legal act by illegal means is necessary.
In some cases, intent of unlawful use being
made of the goods or services in question may
be inferred from the knowledge itself. This

apart, the prosecution has not to establish that a
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particular unlawful use was intended, so long
as the goods or service in question could not be
put to any lawful use. Finally, when the
ultimate offence consists of a chain of actions,
it would not be necessary for the prosecution to
establish, to bring home the charge fo
conspiracy that each of the conspirators had the
knowledge of what the collaborator would do,
so long as it is known that the collaborator
would put the goods or service to an unlawful
USE. eeeeerreeenennen Where in pursuance of the
agreement the conspirators commit offences
individually or adopt illegal means to do a
legal act which has a nexus to the object of
conspiracy all of them will be liable for such
offences even if some of them have not
actively participated in the commission of
those offences.

104. In the case of Yash Pal Mittal vs State of
Punjab, reported in (1977) 4 SCC, page 540 it

has been held that:
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“9, The offence of criminal conspiracy under
section 120A is a distinct offence introduced
for the first time in 1913 in Chapter V-A of the
Panal Code, The very agreement, concert of
league is the ingredient of the offence. It is not
necessary that all the conspirators must know
each and every detail of the conspiracy as long
as they are co-participators in the main object
of the conspiracy. There may be so many
devices and techniques adopted to achieve the
common goal of the conspiracy and there may
be division of performances in the chain of
actions with one object to achieve the real end
of which every collaborator must be aware and
in which each one of them must be interested.
There must be unity of object or purpose but
there may be plurality of means sometimes
even unknown to one another, amongst the
conspirators. In achieving the goal several
offences may be committed by some of the
conspirators even unkonwn to the others. The

only relevant factor is that all means adopted
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and illegal acts done must be and purported to
be in furtherance of the object of the
conspiracy even though there may be
sometimes misfire or overshooting by some of
the conspirators. Even if some steps are
restored to by one or two of the conspirators
without the knowledge of the others it will not
affect the culpability of those others when they
are associated with the object of the
conspiracy. The significance of criminal
conspiracy under section 12-A is brought out
pithily by this court in Major EG Barsay vs
State of Bombay thus:

“The gist of the offence is an agreement to
break the law. The parties to such an
agreement wil be guilty of criminal conspiracy,
though the illegal act agreed to be done has not
been done. So too, it is not an ingredient of the
offence that all the parties should agree to do a
single 1illegal act. It may comprise the
commission of a number of acts. Under section

43 of the Indian Penal Code, an act would be
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illegal if it is an offence or if it is prohibited by
law. Under the first charge the accused are
charged with having conspired to do three
categories of illegal actss, and the mere fact
that all of them could not be convicted
separately in respect of each of the offences
has no relevancy in considering the question
whether the offence of conspiracy have been
committed. They are all guilty of the offence of
conspiracy to do illegal acts, though for
individual offences all of them may not be
liable.
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22. In Bhagwan V. State of Madhya Pradesh,
AIR 1980 SC 1750, P. W. 5 one of the vital
witness was examined by the police merely
one and half months after the date of incident.
According to the prosecution, this witness was
kept confined by the police for about two days
before they took his statement and it was
argued before the High Court that he gave his
evidence under duress. The High Court has
declined to accept the story. The Supreme

Court acquitted the accused observing that “the



O

fact however remains that Latif was examined
on 25.11.1972 and there was no explanation
why he could not be examined earlier”. In
State V. Mobile Kader, 67 DLR (AD) 6, this
court accepted the delay of examination of the
witnesses on taking into consideration of the
exceptional circumstances. The main accused
was an influential political activist of a big
political party. It was clearly observed that “It
would vary from case to case and upon the
peculiar circumstances of the particular case
under which delay in recording the statement
of a witness about the fact which he knew or
knows might be cost.”

23. The High Court Division thought noticed
the delayed examination of the witnesses it
believed the witnesses merely on the ground
that as there is not chance of their falsely
implicating the accused their evidence should
not be rejected only due to delay in recording
the statement by the investigation officer. The

High Court Division failed to apply its judicial
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mind in this regard, inasmuch as, section 157
of the Evidence Act provides an exception of
the general rule excluding hearsay evidence
and in order to bring a statement within the
exception, the duty cast on the prosecution to
establish by clear and unequivocal evidence
the proximity of time between the taking place
of the fact and making a statutory statement
before the investigation officer. The expression
at or about the time, when the fact took place
should be understood in the context according
to the facts and circumstances of each case but
this does not mean that in very case if the
investigation officer recklessly or intentionally
or for any other reason did not examine the
witnesses, the delay will be condoned without
any plausible explanation . The Court is bound
to reject the statemnts of those witnesses who
did not furnish the complicity of the accused
person at or about the time of the occurrence.

The discloser must be at once or at least shortly
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after the event when a reasonable opportunity

of making it present itself.

e s> Sl (EwiEE O [ S@med FEF @, s NN’
WAR b T @ Fog 2 G2 2 onedial Fadel (71, Tige-v8) e
TN GF (A AoAZE] ARMHAT T QT AR SR @ FCAF | 097
»9/09/2020 R: ©ifid o oneaal TNl (P, TFe- ve) o8 ¥F I@
e (< ffer! eifetane wife e | onsite [y e faw swe 7
o o> & AT AAF I I ST Frema SRR Svs 4R/IR
TS foifoRa S| T Fro7R AFICS [ Face ©oF Fgo! ey gere
qT© ST e QA | G=Iol 7B AR AF ARSI fort o
4 A AR 8 SIREs = S Ol [EeR SR TS (I WL 2Aie
FACO THN WM | ALFTG, THIIIA FAPOIE (TR ol S I @,
SR AR O T2 TR W 2R AR | TCA, ATHE NI (I
AT B @ 2P fof v fua s (@fd) =Bt M-y gFifre a8 «ae
S NN Y FIOAF AT QIR A @ iy WAl A&iod b8
A7l Tge e, [ fraeee:

84. It is true that section 157 of the Evidence
Act stipulates that the statement of a fact by a
witness should be made to the competent
authority at or near the time when the fact to
which the statement relates took place. What

should be the span of time to making such
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statement by a witness is basically a question
of fact and no hard and fast rule can be laid
down in that regard. It would vary from case to
case and upon the peculiar case under which
delay in recording the statement of a witness
about the fact which he knew or knows might
be caused. And mere delay in recording the
statement of a witness by the investigation
officer cannot be the sole ground to discard his
evidence, 1f he withstands the test of cross-
examination and thus appears to be truthful
witness.

a2l fofi 20 el (afd) 591 -3¢ @ 2Fife @™ 43R 31w

N A T FEA 2 A7 T eaw, [ e

29. As regards the delay in examining some of
the PWs by the Investigating Officer, we find
that the attention of the witnesses was not
drawn in this regard and, as such, they could
not explain the cause of delay. The
Investigating Officer, however, stated in cross-
examination that he examined most of the

witnesses after about two months of the date of
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occurrence. Having considered the facts and
attending circumstances, we are of the view
that the delay was not inordinate. As such, the
trial court and the High Court Division rightly

relied upon the evidence of the PWs.

SACTER A FAR W @I AT Weaifere e Bifera sigasifa
GNP ARFE STEd FCEF T, ST A FAR AHE WY d¢ T TR[
sfferl (@FTETS @Y fGeRAmM F41 T8 G (@ FFRINE o FEf)| g
-SRI RFIEITE So7 fofe ota Ot wo oW +41 0T, T (@@
q 2 F$f yq Qe (afe) 91 M- @ 2FIfe SEwTT @ W AF
TR S&Ga Sb 6 S5 2RI Tre ea, Jl e

18. A confessional statement of a co-accused is
only evidence against the maker but the same
has not evidentiary value against other co-
accused except only to lend assurance to other
evidence. A confessional statement of a co-
accused is a matter for consideration against
another accused if tried jointly with him. It has
been stated in section 30 of the Evidence Act
as follows:

“30. When more persons than one are being

tried jointly for the same offence, and a
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confession made by one of such persons
affecting himself and some other of such
persons is proved, the Court may take into
consideration such confession as against such
their of such persons as well as against the
person who makes such confession.

19. This section simply makes the confession
of a co-accused a relevant fact. In other words,
the confessional statement of a co-accused is
admissible against other persons in the sense
that it may be taken into consideration against
them along with other evidence. But for this
section 30, the confessional statement of one
accused will be inadmissible in evidence
against another accused in view of section 3 of
the Evidene Act. The statement of a co-acused
does not fall within the definition of evidence
as given in section 3 of the Evidence Act. The
simple reason is that it is not made oath; that it
is not made in presence of the accused and that
its veracity is not tested by cross-examination.

It is, therefore, a very weak evidence against
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co-accused if it is regarded as evidence under
section 30.

q 27T fof va & & o7 (@fS) oot M-v @ oo B 8 Sy
I (TR FIR @ S AN AE=fba 8¢ #A7=IR 2Pl ol 72 8y
11 Tgre e Al e

45, - The use of confessional statement
which has been retracted against co-accused is
very weak type of corroborative fact and
conviction taking it as corroborative evidence
i1s not permissible in law. If the confessional
statement is found true and voluntary, it can
form the basis for conviction even if retracted
so far the maker is concerned but it cannot be
used against co-accused.

46. It 1s now settled that the retraction of a
confession has no bearing whatsover if it was
voluntarily made so far the maker is
concerned. It is however, very weak type of a
fact like any other fact and it cannot be the
basis for conviction of co-accused. The proper
way is, first marshall the against the accused

excluding the confession altogether from the
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consideration and see whether, if it is believed,
a conviction could safely be based on it. If it is
capable of belief independently of the
confession, then of course it is not necessary to
call the confession in aid. It should be kept out
of consideration and the court is required to see
whether the other evidence available with the
record are sufficient to award the conviction.
The court is required to examine those
evidence independently and found that there
are sufficient evidence to award conviction it
shall convict the accused without the aid of

confession of the co-accused.

q e fofd e fewsreiz (92oRife) vy MR PR 2FIHe @wes
IRV ST @@CH W NN AG WA W& v AT PAfHE B

o 0, Al e

“In the case of State vs Muktaher Ali and
another reported in 10 DLR 155 it has been
held that the confession of one co-accused
cannot be used for corborating the confession
of another co- accused, as both are tained

evidence, must more so when they are
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retracted, for them the maker himself
repudiates the correctness of his earlier
statement and the confession of a co-accused
could not be sustained and further that the
confession of one co-accused could not be said
to be corborated by the confession of another
co-accused. In this context we would like to
refer a decision in the cae of Ustar Ali Vs State
reported in 3 BLC (AD) 53 where the
Appellate Divsion of the Supreme Court held
that confession of an accused is not a
substantive piece of evidence aginst co-
accused so such evidence alone without
substantive corborative evidence can not form

the basis of conviction of a co-accused.”

Q gt T oot B it SEe e, 37 AT @ wedie
ST 2ol FAR W, JoK (A '8 FCIE =1 SR FIFIAIGTeTd Sawaa
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S, W2 0T AR ¢ e Sfer G611 c FHrsns T e @3
SO &Y FAR A, TR AT 8 FEE WA D) TS IO,
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e SIE, W EE qfve, 9 S, SRS ST SR 8 N
Twta frra wire weffda woy/ dob/ 338/ 017/ @8 «=E wfecale
AR & SRS B SHtna awe SoRy FPIRIGTeTs e
TN T N 2N PCACR| TORE, SICED) Aol ANCH e =
ANt rw R Ko @it amiere SR fee siel, 9% wea
AFFe, T ST, SI3AC SACT AR 8 e e SIo[id FFicaifegere
TRAMA™ @3 CED] Toaid [ o1, ©fgS-2, ©, 8, ¢, Y, q o, 3, ¥8 7R
21, ©fgS-s¢, du, db, 0 € B €I 2Me FALTYFF A (coroborative
evidence) 7% oA e ~Aifa=fif¥s = (strong circumstantial
evidence) v i A0S 8 W ©I@ ST ool IR AN,
e e, 9% GEle AfFe, W (M, FEE >N, 90 S, (I3 SN2
SACF AR ¢ e Tware I FR58 I TS omia FEced | fofd T
IGCHA AL 35 @ffT (2022) 809 T HBR aFifire AT vo ¢ uir
11 ¢ a8 feweang (af®) 53 R 2R e FfEEGa a0 A TGy Ty
FE |

5 dfEl (2032) 809 T B LIS *HF Ifers @qe 167 I
B TR Vo 8 Yb AT fT3=eel:

“In the instant case, Md. Jahagir Hossain,
Mukhter Hossain and Mosharaf Hossain Haji
made inculpatory confessioal statements by
which they narrated how the crime was
commited by all of them. They made the
inculpatory confessional statements
incriminating them-selves along with other co-
accused Liton Mallick alias Liton and the

defence failed to prove any personal enmity or
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grudge of Mosharaf Hossain,, Haji Md.
Jahangir Hossain and Mukhter Hossain with
the non-confessing accused Liton Mollick alias
Liton. Hence, although convict accused Liton
Mollick alias Liton did not make any
confessional statement, but his participation in
the commission of murder of the victim has
been abundantly proved by the corroborative
confessional satements of convict accused
Mosharaf Hossain, Haji Md. Jahangir Hossain
and Mukhter Hossain. In their confessional
statements each of them narrated the role
played by themselves and other accused person
Liton Mollick alais Liton in the occurrence.
There is no inconsistency in their statements
which lead us to believe that the confessional
satements of Md. Jahagir Hossain, Mukhter
Hossain and Mosharaf Hossain Haji involving
accused Liton Mollick alias Liton in the said
occurrence are true. Apart from this convict
accused Liton Mollick alias Liton remained

absconding from the begining of the alleged
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occurrence and he did not cross-examine the
prosecution witnesses. From such absconsion
of the convict accused Liton Mollick alias
Liton we may draw a reasonable hypothesis
that since he committed the killing of victim
Rahat Karim Mukul he kept himself in hiding
to avoid the trial. ”

“68. It is true that there is no eye witness in the
instant case, but the inculpatroy, true, and
voluntary confessional statements of three
accused and the circumstances are so well
connected to indicate that those circumstances
render no other hypothesis other than the
involvment of the appellants in the murder of
the victim Rahat Karim Mukul.”

98 fo@ererm (af®) 3> 2 7B JFIMS wFa SEl AN FF TR
Ffeafba qo “Ane G Tge e =

“We hold that confessional statement of co-
accused can be wused against others non-
confessing accused if there is corroboration of
that statement by other direct or circumstantial

evidence. In the instant case, the makers of the
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confessional statements vividly have stated the
role played by other co-accused in the rape
incident and murder of the deceased which is
also supported/ corroborated by the inquest
report, post-mortem report and by the
deposition of the witnesses particularly the
deposition of PWs 1, 2, 3, 10, 11, 12, 14 and
18 regarding the marks of injury on the body of
the deceased. Every case should be considered
in the facts and circustances of that particular
case. In light of the facts and circumstances of
the present case, we are of the view that the
confessional statement of a co-accused can be
used for the purpose of crime control against
other accused persons even if there is a little bit
of corroboration of that confessional statement
by any sort of evidence either direct or
circumstantial.

A ¢ ARFCHT “[TFa ARCAT T GR MeAIE AT WP SeRIY

FFEfETER Taa™ AR Mfeel ARAEe T /e
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fofe T S 2t IR W, 91F TR 8 FEA *F @I ARG FEA|
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RIS T G & fof ¢ Q@arens (af%) 5q TR 2R 2Fife FG I
T2 SR rerw Jfemita sa A Sy wEE, Al e
“With regard to the confessional statement of
Abul Hashem, the High Court Division
observed that it was almost exculpatory.
However from the contents of the confessional
statemnt, it appears to us that the statement is
infact inculpatory there can be no such
classification of a confessional statement as
”Almost exculpatory. On the other hand, the
fact that the accused was priviously taken on
remand and did not make any confessional
statement and only make the confessional
statement after having being taken on remand
for the 2™ time , raised doubts about the
voluntariness of the confessional statement,

especially when the Magistrate who recorded
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the statement is found to have not made
jenuine effort to find out the real character of
the confession. The Hight Court Division noted
that the confessional statement was recorded in
a very mechanical and casual manner.”

93 e fee (©ofo SHvH (erite Stae FEE @, U2 AT o[
FIPIRIGTTS T AnFH AANAd G 91 sffer ! (@Frecs e
fowpiam s41 qee FFAfe ame S Fecafe s ke
WISTRoa (1. TFS-av 8 ¢b) EFemar FARREE yu8 (1) 8 wus 1 ffy
Rym Afos S AW F@ Ty fPRE e [Rem s e [Re
WfECEema  wPme  Aoe R[Efeed @@ T e 9RO
FeEfeTR TREEie ¢ As T [ Roifis Tmere F98 7
RRCR| T, TG et 9B NN gme FIFICANG TR (a0
RE

SR At R R 2I0% Hifere e Pifeg si2aic sie
TEd IEN @, Fem FEEEHT 08} 4R [ W weANieE A
T FFRIGR (@R F@ SMER @@ o ailkfe wivfe
v 91 A a3 oo R[ers Seifre s ¢ Feicafe Tz wiwen
I SRS N F OfFS TG AW T, T WOAN | @ & O s
faqafr (a25FifE) wso T P @ IS AT IAN ARTE A 472 ST
NN NGO by 211 TFo e, A foraree:
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81. In the instant case convict Ashraf Ali and
Ataur Rahman at the time of examination
under section 342 of the Code of Criminal
Procedure made statement in support of their
innocence and also as to their respective
confessional statement, but the learned Druta
Bichar Tribunal did not at all take notice of
those and did not consider the same with
reference to the evidence on record. The
learned Tribunal is not justified in ignoring the
statements of said accused persons recorded
under section 342 of the Code of Criminal
Procedure and by such non-consideration the
merit of the case has been materially affected.
G oPTeE R S N @ Wi (@f¥) Sob T P @ AFifEre TR
RN I G WA AL 52 '8 do {1 Tgge F, [l feyaze=i:
12. As observed above, the object of section
342 is to afford to the accused an opportunity
of showing that the circumstances relied upon
by the prosecution which may be prima facie
against him, is not true or is consistent with his

innocence. The opportunity must be real and
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adequate. the accused must be given clear
notice of the circumstances and must be given
the opportunity to render such explanation as
he can of those circumstances. It follows as a
necessary corollary there from that each
material circumstance appearing in evidence
against him is required to be put to him
specifically, distinctly and separately. Failure
to do so amounts to a serious irregularity
vitiating the trial if that is shown to have
prejudiced the accused.

13. In Shivagi V. State of Maharashtra, AIR
1973 SC 2622, K. lIyer, J. speaking for the
supreme Court ovserved:

“It 1s trite law, nevertheless fundamental, that
the prisoners attention should be drawn to
every inculpatory material so as to enable him
to explain it. This is the basic fairness of a
criminal trial and failures in this area may
gravely imperil the validity of the trial itself; if
consequential miscarriage of justice has

flowed. However, where such an omission has
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occurred it does not ipso facto vitiate the
proceedings and prejudice occasioned by such
defect must be established by the accused. In
the event of evidentiary material not being put
to the accused, the court must ordinarily
eschew such material from consideration. It is
also open to the appellate court to call upon the
counsel for the accused to show what
explanation the accused has as regards the
circumstances established against him but not
put to him and if the accused is unable to offer
the appellalte court may plausible or
reasonable explanation of such circumstances,
the court may assume that no acceptable
answer exists and that even if the accused had
been questioned and the proper time in the trial
court he would not have been able to furnish
any good ground to get out of the
circumstances on which the trial court had
relied for its conviction.”

TR 9% ©olfs St (emitael S@ed FE @, eSS Ieliv [oE

TG OF Q6T (ATF AT (AN 14 A wimece 2ifew 2t [wifas



[VIVHY

I IS ATHT TR @R Ord fAfere e (drea WLyey
AT ST AR (T FCACR | I &7 <10 cFremi ST 083
g Rgece Arers SETies o Reeta 2ms e afe 72 wiwds s
2R A A Reifks wmere fifRe Sared| g=iel SARigYEs Jiaiie
2MFFIA WA I 7 FICAE T e Sl 7635 foif+m w11 ==
SRy FICAfEeEs eamam e e wifardven 3w
TRC-¢r € &5 TRET AW gWH IERCRN GIR PN ATHF SIRACE
et ol 1 '@eR| T Femial SRR 08 R Ry Ao
TGN &= FICT I AT (PN O e (W | 8WS TG ARV 5
TR ST a2 APFOIR v 41 AR 93 2F7e fofi Q0 Rwaf («fY)
3¢0 TR 7B ¢y FTua oI (4f%) we T PR eFife Ffem 7ft T Fca

20 . @@, 7 (af%) 7B 72 seo @ FFIfre AT TN @iz WFR @I
IR et 28 A Ao wifb fome=:

“An issue was raised by the advocate for the
respondent, Rayhan that his attention was not
drawn to his confessional statement when he
was examined under section 342 of the Code.
In this regard the fundamental issue is whether
the accused was prejudiced by the omission to
bring to his notice the fact that he had made a
confessional statement implicating himself in

the offence charged. The High Court Division
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considered several decisions where it had been
held that ‘‘incrimaniting evidence or
circumstances sought to be proved by the
prosecution must be put to the accused during
examination under section 342 of the Cr. P.C.
otherewise, it would cause a miscarriage of
justice.” The learned advocate for the appellant
has referred to the decision in the case of
Mezanur Rahman VS State, 2 BLC (AD) 27,
where it was held that the accused was aware
of the fact that he had made a confesssional
statement and the Magistrate had also deposed
in respect of the confessional statement, and
hence the accused was not prejudiced by the
omission to specially bring to his notice the
confessional statement.

3y FGeTee (4fT) e MR B AFIFS AT AT QIR ST I
AT TN ARRBI & @ q AP 3fefe et fyazea;

“6. It is quite obvious that the legislature
provided for the examinaiton of the accused
with view to enabling the accused to explain

the circumstances appearing in evidence
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against him. Where the circumstances
appearing in evidence against him are not put
to the accused and his explanation is not taken
thereupon, it cannot be said that the
requirements of section 342 Cr. P.C. have been
fulfilled. It 1s , therefore, desirable that the trial
court should particularly bear in mind that
while examining the accused under section 342
Cr. P.C. it is incumbent to invite the attention
of the accused to the point or points in the
evidence which are likely to influence the mind
of the Court in arriving at conclusions adverse
to the acsued and before such an adverse
inference an opportunity to offer an
explanation if he has any. It should be
remembered that examination of the accused is
not a mere formality but an essential part of the
trial inasmuch as examination of the accused
under section 342 Cr. P.C. is mandatory.

In view of the contention urged by the learned
counsel and also having regard to the

requirements of section 342 Cr. P.C. it is to be
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considered whether the appellants have been
prejudiced in the trial due to trial courts failure
to invite the attention of the appellants to
circumstances appearing in evidence against
them. It is to be remembered that concensus of
judicial opinion is that trial will not be vitiated
if there is no question of prejudice due to any
flaw in the examination of the accused under
section 342. Arguments were, no doubt,
advanced that the appellants have been
prejudiced as they were not given any
opportunity to offer any explanation as to the
circumstances under which they were
implicated in this case and as their attention
was not drawn to the incriminating evidence
against them. It is to be noted that the case
against the appellant was one under section
19(A) & (f) of the Arms Act for keeping in
their possession arms and ammunitions without
licence. The appellants were well defended in
the trial as it appears from the record. The

defence challenged the prosecution case in
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respect of the alleged statemnts of appellant
Abdur Razzaque to P.W. 1 Humayan Kabir,
Officer in Charge and the recovery of the rifle
and the magazine containing 7 live cartridges
in pursuance of his alleged statement. It also
appears that all the prosecution witnesses were
cross-examined at length on belalf of the
appellants and through cross-examination the
whole case of the defence was put before the
Court and to the witnesses. The appellants
were fully aware of the prosecution case and
heard the evidence from start to finish. They
had therefore no difficulty to follow the trial
proceeding. After close of the prosecution case
they were examined under section 342. It was
put to them that they had heard the evidence in
details against them and they were asked if
they had anything to say their reply was simply
that they were innocent. If they had anything
more to say to exonerate them from the charge
against them they were free to make any

statements they would like to make but they
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did not put forward any plea except saying that
they were innocent. This shows that they had
nothing more to tell the Court besides what the
defence lawyer tried to elicit through cross-
examination of the witnesses. In these
circumstances we do not think that because of
the general question put to the appellants while
examined under section 342 any miscarriage or
failure of justice has been caused and as such
there arises no question against them. It will be
expedient to mention here that similar view
was taken by the federal Court as regarding the
examination of the accused in similar manner
in the case of Abdul Wahab Vs. The Crown
reported in 7 DLR (FC) 87.”
AR oS SR -~ feifers Res fifawm wzT&i eme oo,
G, SR GNP Trad FEE W, oMl A oriFe =e ¢
IR FRAMCS Hioe ANAGFE a7 e e, Wi e Sfe, s
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“Prolong  police  custody immediately
preceding the making of confession is
sufficient if not otherwise, properly explained
to brand it as involuntary. In this case, there
was no explanation from the prosecution side
why the accused was detained in Thana
custody for 3 days. Apart from that it is also
required to be verified and asscertained
whether the confession was true. Without
verification as to the truth and voluntariness of
the confessional statement it is quite unsafe to
rely upon such confession.”
5[T4 SICAHA a1 RCACR (A, Fremisl SEffea sus g kg wce
ARG FRIANG W ST -SRI TR S AT S
F$F gMe (MY FFCAGTS TRAFRITR A%, &% ¢ (RIS @R
wge e [y e aforem we e w0 z@e, @ el e
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aZgls AT PTG T g8 M FEIfETEe G TR 9%
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“If, from the absence of a witness, or any other
reasonable cause, it becomes necessary or
advisable to postpone the commencement of ,
or adjourn any inquiry or tiral, the Court may,
if it thinks fit, by order in writing, stating the
reasons therefor, from time to time, postopone
or adjourn the same on such terms as it thinks
fit, for such time as it considers reasonable,
and may by a warrant remand the accsued if in
custody:

Provided that no Magistrate shall remand a
accused person to custody under this section

for a term exceedig fifteen days at a time.”

a2 epree o w2 f8, @1, s (f) » T PiF aFife arom aufe

JEEIE QW] IR S I G A IS0 ATl bbr, b € o @ TS

o T 0, A e
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“88. Regarding the confessional statements of
the appellants Faruque Rahman, Sultan
Shahriar and Mohiuddin (Artillery ) , the
learned Counsel for the appellants submitted
those were procured by torture and coercion by
the police by keeping them on police remand
for a long time and therefore, those were not
voluntrary as would be evident from the
resonings and findings given by first learned
Judge and the second learned Judge erred in
law in accepting these confessions as voluntary
and the Third learned Judge also erred in
acepting the confession of Mohiuddin
(artillery). It was further urged that since the
learned Judges of the Divison Bench were
equally divided in their opinion as regards the
confessional statements of Sultan Shahriar,
Farook Rahman, the third learned Judge ought
to have considered their confessions statements
also.

89. Mr. Anisul Huq and the learned Attorney

General, on the other hand submitted that the
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first learned Judge not only misread the
materials on record, but on misconception of
law disbelieved the above confessioanl
statements on the grounds that before
recording the statements the confessing
accuseds were kept in police remand beyond
period as provided in section 167 (2) of the
Code of Criminal Procedure by a device. The
learned Attorney General drew our attention to
the statement of PW 61 and submitted that the
appellant Farook Rahman was taken on police
remand for 13 days on two occasions in
Lalbagh PS case No. 11(11)75 before the
institution of the instant case on 2" October
1996 and sultan Shahriar was also taken on 15
days remand on three occasions in the said
case before he was shown arrested in the
instant case on 3™ October 1996 and
accordingly, findings of the first learned Judge
that the confessional statement of Farook
Rahman was in fact, recorded after keeping

him on police remand for 32 days and likewise
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the confessional statement of Shahriar was
recorded after keeping him on police remand
for 34 days not correct.

90. Records show that Sultan Shahriar was
shown arrested in the instant case on 3™
October, 1996 and he was taken on police
remand for 7 days on 30" November, 1996 and
then his confessional statement was recorded
and that Farook Rahman was shown arrested
on 3" October, 1996 in the instant case and
thereafter he was taken on police remand for 7
days on 12" December, 1996 and then his
confessional statements was recorded on 19"
December, 1996 and that Mohiuddin
(Artillery) was taken on police remand for 7
days on 19™ November, 1996 and thereafter he
made his confessional statement on 27
November, 1996.”

G E Al TS AT [Ree (Freala 637, T e TR 7R AR
SCEIBAR SN T (@, 9% NN LA FPICAINES eIpiat A
e TS AFE @EM AE® ¥8 e Q¥ wfewiw @R fum
SATFRT ACH [0 (FIOAR G &K 2 I ARAIN 7T 0o ST A
BaE
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AR TV FeAle, (e T SN, (i3 WNIAR SAF AR € (i3
e Sfmm @3 ot e i o3a&if7 wiwe S@e I @, 93
AT (P07 SAqre SIS AT & ARECHT ATF (F A2
A TAZT T4 W (@G ACNGE O 2 AATFRI A
ARG A A omia I ACR, A W2 T2 @ A0 0y [l
(QZHHIE) Bt T Sr8 @ AFIS I3 IVIIF THAN < AT AT 8
S AN G AR G Soe AN TS APAfEFE A Tgo R, Al
e

“The accused were convicted merely on
suspicion without any legal evidence. To that
end in view, law is now well settled that
suspicion or doubt however strong it might be
cannot take place of evidence or therebe
slightest doubt also as to the involvement of
the accused in the crime, he can not be

convicted.”

AR AT [ AT SARE I @ T e 2
fe @t @il (o e FEE @, s e owa e
foree SIE, 9% e AfFe, (N3 9 SIifNe, (I3 SeAS ST AWg, 3
(i3 W S SACETD; 9o Teg ARSI, [TFE RTS8 OF2
ST AN TR oAl F9F WoAIECe SHAfFe (tF SPTS ore =@, iy
Aol FAR AE TS TOIFE TSN F1 HHF feeons e
FIPRINE e I 932 HCE6; ToAIG AIEER A AT (AF &F I
WA T T S8 TeAlE SPTIHE 1o A e e A
TR 41, TIfgS-2 Fea W0 1% RIfe amiv 7% 4. TfgS-v, 8, ¢, v, q,
50, 33, 38 8 RY G AILTIEAT AT, GAFS F '8 SFII) NS 3R W[
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AIETE 09 ATITEY 3|

T 20 %8 (ST oA 645 e e esfo apift
(SRR TG4 SICEDS WEE Xoaiofs @ Sigase [Eae AN F@ I
SIS WA |

A foree SR AeE [Ree Fifvm Siza@l waase Sike
T FEE @, wodle SRR Tl TR wiel, 9w Ene afFe, (s g
IIfie, (T3 ABJE SACTF ARE 8 (We ey B AR AT oie oSy
*RGIRI ST, T3 YR SN NEA, A I, F @I, o fm,
SR o AYF 8 AR @ cFemiar SRR su8 G [ige wre
oY FFANG TR 2 FACES 2RTO0S TR ASTRIE S S
FEfeE | @TEg @2 AP oY FFERIGTS S+ 2w = 8
ZISTIRITR T B SMIETe IR SV S, CIRY T&F RIFIAING F1e
aFfed qR T& FeAies To fofe v Foeale anmsia e el
AZ-SAITCE NS Wi 1 A9 2| @ 2pieet Fofi 32 @fefi(205¢) Sod T
PR LTI AF I AT FWMA ST (IR IR AT A(E0ad 89
IR (S S Tg© B, Al fowee

“It 1s now settled that the retraction of a
confession has no bearing whatsoever if it was
voluntarily made so far the maker is
concerned. It is, however, very weak type of a
fact like any other fact and it cannot be the
basis for conviction of co-accused. The proper

way is , first marshall the evidence against the
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accused excluding the confession altogether
from the consideration and see whether, if it is
believed , a conviction could safely be based
on it. If it is capable of believe independently
of the confession, then of course it is not
necessary to call the confession in aid. It
should be kept out of consideration and the
court is required to seen whether the other
evidence available with the record are
sufficient to award the conviction. The court is
required to examine those evidence
independently and found that there are
sufficient evidence to award conviction it shall
convict the accused without the aid of

confession of the co-accused.”

q 2T G SEIETTTR SO SONTE gve Sy FIicHi e
SR AT @ ACADACE 27 AN R @, WCEADI GGG GBI
AT (AP &F FE WA FY T AR NATSIA O TR Il
Te Fe@feTz JRUge@ e I TR AR FSiEliE
ferfrmaaiat 7B mfeegoem (. Sfge-ev, ¢5) RO % owie FEcA
I SRS AR IRATT (o Tl 2| AP AT awe
FefeTrz As ¢ FRIAEie I6f 4STNH 2eW $Y AT &I
T (1 G 2t R Teua o7 (931 (Svvo) Sev TR 7B eFife e
&7 = g T Sieaba & S AP S Tye w9 =, [ fEe:
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“We are unable to support the proposition of
law laid down by learned Judges in this regard.
The retraction of a confession 1is a
circumstance which has no bearing whatsoever
upon the question whether in the first instant it
is voluantarily made, and on the further
question whether it is true. The fact that the
maker of the confession later does not adhere
to it can not by itself had any effect upon the
findings reached as to whether the confession
was voluntary, and if so, whether it was true,
for to withdraw from a self-accusing statement
in direct face of the consequence of the
accgsation, is explicable fully by the proximity
of those consequencess, and need have no
connection whatsoever with either its voluntary
nature, or the truth of the facts stated. The
learned Judges were perfectly right in first
deciding these two questions, and the answers
being in the affarmative, in declaring that the
confessions by itself was sufficient, taken with

the other facts and circumstances, to support
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Abdur Majid’s conviction. The retraction of
the confessions was wholly immaterial once it
was found that it was voluntary as well as true.
That being the case, no reason whatsoever can
be found for the inability felt by the learned
Judges in taking the confession into

consideration against the co-accused. ”

SAESE fRiee e e frifae e Gifwm wizaas
INIFICE A8 TF FE (@, ToId 2R3 @, SN2 T% WeTa e o
R zoyl el 7R NMeSe Wer A a1 g T wwerl i fRegvan =1
N0 95917 o M= 7 ST ov/ob/30%0 |: ©fFy R wmrece FRam!

F$S A wFUR (petition of complain) wifks w1 &\ WM e

SeTe TR qERE ROTE oW T WR-3¢, AR TS AR G
GIE AE SRl FHwee o e BT AR SHAle ATl
Fiferl wREl gERE R W $E WA -3¢, IR [ v TR
) (2R ICA | RIG] SACHADY oAl FCE WIRE 2dw e Reasaw
e W | T, QTG AR AT TR

TR I SR A (@, oI 27 TSN TSI AT @3, SE TW e
PSR MoLld TP GINE AFH ST SRAE FAFO! AUl FAR
wieR e 9o forerte gRifte Far e wEgE e (ew (S19:)
TR (g AW AT IR Q2 THIF TN THNF SoAFS A7t TAAN
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23. Be that as it may, if the law laid down by

this Court in TT. Antony’s case is to be

accepted as holding a second complaint in

regard to the same incident filed as a counter

complaint is prohibited under the Code then, in

our opinion, such conclusion would lead to

serious consequences. This will be clear from

the hypothetical example given herein below

1.e. if in regard to a crime committed by the

real accused he takes the first opportunity to

lodge a false complaint and the same is

registered by the jurisdicational police then the

aggrieved victim of such crime will be

precluded from lodging a complaint giving his

version of the incident in question

consequently he will be deprived of his
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legitimated right to bring the real accused to
books, this cannot be the purport of the Code.
24. We have already noticed that in the T.T.
Antony’s case this Court did not consider the
legal right of an aggrieved person to file
counter claim, on the contrary from the
observations found in the said judgment it
clearly indicates that filing a counter
complaint is permissible.

25. In the instant case, it is seen in regard to the
incident which took place on 20" May, 1995,
the appellant and the 1* respondent herein have
lodged separate complaints giving different
versions but while the complaint of respondent
was registered by the concerned police, the
complaint of the appellant was not so
registered, hence on his prayer the learned
Magistrate was justified in directing the police
concerned to register a case and investigate the
same and report back. In our opinion both the
learned Additional Sessions Judge and the

High Court erred in coming to the conclusion
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that the same is hit by section 161 or 162 of the
Code which, in ourt considered opinion, has
absolutely no bearing on the question involved.
Section 161 or 162 of the Code does not refer
to registration of a case, it only speaks of a
statement to be recorded by the police in the
course of the investigation and its evidentiary
value.
q7Iel 5 o & @ = (afE) Yo T PR AFIS A T
JIN G WA o 00 2FIE LPAEe W T v, 1 fvaree:
3 Further, the filing of the first
information report by Asia Khatun’s father that
she died after taking poison was no bar to file a
second first information report if subsequently,
it transpires from inquiry that the death was
homicidal in nature whcih was proved beyong
reasonable doubt at the trial and appeal.
@i Ie 1R e #tF Tgo & u A ¢ A
O 3Y AOTNA T @, SCEIY oo Neq @ N wee S @
2 9% Werel qfERe qo4Is foR Wite 23ifee 919 &« 0d/obr/R0%0 K wifit

GFAIT ACTH AME T 72 0d ©IfFL 03/ob/020 R: (f&. =7, use/ w0
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GFIF) QR 050 FCAF TMF B3 T7g B 0Y(3) TR S0(F) / b/
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UL (030) GFAF) G- Sby/ ©e®/ woq/ Yo/ ©8 (FFE (FTC @A MY
R AT TR 0d IfF 0d/ob /2020 R (&, =4, 0dY/ w0 ) «=
205 AR TMFGR Fage o3 0u(3) AR S5(F)/R8(F) WA I
sFeice fTRFS aom (W) PR @lis Iem Aites @ e =i
@I T R e WIGCRe AmEce BNt Sed cremiE!
w4I® (petition of complaint) AR I @32 & =@ {ee WIfETRE
& ndRt SRR RO A9 FE@ TN SWEd & WRk-3¢, FIIACNS

T oM A0 GIAT AR ORlY INFS! BT GwRE e wog F0

T SUCER & IR-5¢, FIAGT ITRE (ATF FCEW| T ANEAF O«FI
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AR T T2 03 8 03, ©IFA 0d/ob/020 : AR ICAR 2AF© IoAT
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SRS ST AR ¢ T3 & Sfwrsy GTre TR (S AT T =t
foaiow oo™ (SR:) P 6w e AR {TF e Sqwid b.vo qHwR
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e S fSHheE TR ol 38w weace W AR owa e
EAGIA & G AT T @I AR {1 FIee forww ovw @ {Ew
I MR ST |

q @ Tow oiew e @R Soare Iear W G 9
vififers o6 R TR weRy FEfETEE wREaT TR AR @
AATAGAIE 3 ATV T @, SATF Free g A Seifore Tees!
RIS IECCRESCIRIEEY
Trad IEE @, ARCH o Sty *eIwices S (motive) 2N
FAICS THY W | T, AAAFE FTHFe TS Te[iKd wo (AR A
AR FH ICIAH 7S AW T4 S2TS 7SS 2afF|
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AR TS AFFEA OF 8 OF FAW YRR AP STore (@2
FIICH ARSI OJ-T1G R FAR WA FGF Fhea ANGMR 736 (AT
2R FAPICE TG At FIM AR CNbAige 1A (e (S[:) P
29 FAR A O GFF (ACF 5 ISR T SF oW FCE| - G218
TeR (SR:) PRl 8 SR R ETFed 2del INE N 8 SR FAHmA
SRS FHPICT O AR LRS! BTty AT A0 2l Fa vl
oS e, 9% Ele AfFe, FCE #E, MG (A9, (i3 T SN, N2
ST SRR ¢ T3 fers Tfwey 7SS “ita Srafe s S e
(SR:) Fraee TR AfREem a0, T Afeem v AfE wrda (.
TFS-2, 3¢, SV, db, 0) AFFR FFEE AWM= IANWMI FFEIE
@3 =G AT A (s TwRrITeId emifie e |
OTTl [ G RS TEd FEN @, @ IS Sy
TN T (9 I @R [WH qo@ A0 oguRd I FEFA| (O
AgETe Srme<y R F& FC3 91| (@ AR Soely (oo ¢ 2@
A TE I2RNLT ARBY (72 ©f I&1 E T AR (FI HAAY FALEOCTS STorey
IS 1 ZCES A Fo® B 711 49 (@ W01 T2 ©id oo &7,
CTCFCE TG ToIF STy A SN | @ 2eet fofq (d55R) © GIhifT 89
R PRI 2FIHS T IS € T I 67 FAF 8 T ATAR Aferava
> AT YA we Tge e, Al fyaeea:
Motive always locks up in the mind of the
accused and some time it is difficult to unlock.

People do not act wholly without motive. The
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failure to discover the motive of an offence
does not signify its non-existence. The failure
to prove motive is not fatal as a matter of law.
Proof of motive is never an indispensable for
conviction. When facts are clear it is
immaterial that no motive has been proved.
Therefore, absence of proof motive does not
break the link in the chain of circumstances
connecting the accused with the crime, nor

militates against the prosecution case.
G TR e ToF oivw [ (@Foaw 9o, ¢ @ atieem
Aewa eYifFe orw, FFIEfe avesal veoe SR FIeEfE TR

@ AT T e Tedel M AR € AHEdIE 3%
RN T (@, WA TS Sm*)  (motive) ARFe=H %
ACNRSTOSITI 2 FAICS T ACZ

3 7032 e T TR @, G AN AR =i ==
Rl (1, ©fge-)) offe AR [Rertm Fa =@ AEMie SRTScne v
oW MR IREERE wedld SeNeE < 3w e cemidr ffem we
R9Ub/20%8 FITTF FE | FHNFIE [HSTIIE A% [ 2Tt Sk Gis
SR Bfeorey =71 AREANC e SNZNGIA TG IR WA AR @FTOR

a0 @, S@ o Wi s e gt afssiam widits; geaws: |3
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qR RS WA ARERIT FRVG 2l F1 TR SInd e Jfad & 3R
cFremid fafe=wt afie Y oie wa e ¢S Aferrwoie afo w1 25 S
=11

3g) Trgd 9 WIS @, SINIeAd ed! 2bfere crtemial b 9gi|
TS 2 @ SfoyetE R [ e sfewe afifedm sos =8
(clear), SI=i57 (congent) 8 RPN (credible) ArH 7Rl ATwRrore
OIS A FATO S|

33 T @, opfere @reml [oiw R wfeges ok e
S WS ACVREI® ©Itd N O AFReH AT T o1 9
CTCHE S SYS TS 2AMe I 7l Ot (A A8 F1 A |

32/e TIPSO @, G AeFrea Kerta el eNewg cFa AFfee=H
HTH WG T (I A 7R ARAIES ArF e F900 @ G @
fafog 3TrF AR Fea FreE @I A58 T4 7117 [ 2713 azere
(practical), J®<®l (pragmatic) € If&a A @ (resonable
approach) WG 5T I ©ICT FHR FACO (A |

37 W3R 2fefe e @, @IN I Tl (@S AACE O QA
e Jfad CR@ FremE SRR 890> (RE Ryace M ofFe
=808 gl (manifesty wrong), {F® (perverse) @R 2me TFHTF Bol
ST [ T TR G fofe e I &I 1 A R GCHCE TS ({03
THOY WIS KRS ST e EFA T4 1 A T o 7S =)

TFIENE CICHE 2We B WOFH F4! |
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q goee ffeHaaa sieF e (HeehR Ik mele S @
dEMie SETEvE AeE fAwifee Re @wdior oid e Ifess a1
AR ATF AT Arw, ALHR SR IS Fremiar SRR du8
AR RyiF e e woRly FFIERITGTe e, s« Sk

TR, SIS WHR e A= A 712 ofes a3 wofs TeFed 7L
A @ SCEH F41 Tl
Q T 3y fEaFaR, 26s T PR IS TR T I THGE
I i SIer e Ao S foea S <l 2ee|
“It is an established principle of law that the
power of setting aside an acquittal order by the
High Court should be exercised only in
exceptional cases where the interest of justice
requires such interference for the purpose of
correction of manifest illegality.”
G 2 S TGaaIg (931RT), Yok T2 PR AFIE AHF JA I
57 B TN A P @] ey Tgo w1 =l
“High Court’s duty to examine the facts and
circumstances in order to see that justice is
done. In revision under section 339, CrPC the
High Court may not reverse an acquittal but it
may yet interfere with it in another way, so as

to ensure that justice is done. The line of
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approach in such a case is to see that the case
in its details and the supporting evidence, had
been fairly and fully appreciated by the court
below, and its conclusions were reached in
accordance with the basic principle governing
the formation of a verdict adverse to an
accused person.”
«q &TC S¢ Togerem (991f), Seo T P aFIfEe MfNTAZ AT I

G T A 2P @i few Tge i =l
“High Court’s wide power under its revisional
jurisdiction enumerated. In the exercise of its
revisional jurisdiction, the High Court can
even, inappropriate case disturb the finding of
facts, as for example, where the Subordinate
Court has wrongly placed the onus of proof or
not applied the correct principles relating to the
appraisement of evidence or an important piece
of evidence has been ignored.”

TICEAD JGFIFSH TE AT 2w AT ARa A, @3
TR MelE ¢ AT i HHB WP gwe FIFIEfe Jore e,
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“Common intention can be formed at the spur
of the moment and during the occurrence itself.
It is submitted that it is further observed and
held by this Court that, whether or not there
exists a common intention, has to be
determined by drawing inference from the

facts proved”.
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