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  IN THE SUPREME COURT OF BANGLADESH 

       HIGH COURT DIVISION 

          (CIVIL REVISIONAL JURISDICTION) 

   Civil Revision No. 781 of 1992     

In the matter of: 
 

Abdur Razzaque Munshi and another. 

  ...Petitioners. 

     -Vs- 
Abdul Kader Munshi being dead his 

legal heirs; 1(a) Sufia Begum and others. 

  ....Opposite parties. 

   Mr. Alal Uddin, Adv. with 

   Mr. Jalal Uddin Ahmed with 

   Ms. Rubaya Sultana, Adv.    

    …For the petitioners. 

   Mr. Md. Ashraf Ali, Adv. 

    …For the opposite parties. 
    

   Heard on: 19.01.2025 

And 
Judgment on: The 16

th
 February, 2025 

 

In an application under section 115(1) of the Code of Civil 

Procedure, 1908 rule was issued calling upon the principle-opposite parties 

to show cause as to why the impugned judgment and decree dated 

31.08.1991 and 05.09.1991 passed by the learned subordinate Judge, 

Madaripur, in Title Appeal No. 78 of 1989 dismissing the appeal and 

upholding the judgment and decree of the trial court dated 30.04.1989 and 

03.05.1989 passed in Title Suit No. 172 of 1987 decreeing the suit by the 

learned Assistant Judge, Shibchar, should not be set aside and/or pass such 

other or further order or orders as to this court may seem fit and proper. 

 The short facts relevant for the disposal of the instant rule, is that, the 

predecessor in interest of the opposite parties filed Title Suit No. 172 of 

1987 in the court of Assistant Judge, Shibchar, Madaripur impleading the 

petitioners as defendants for a declaration that the exparte decree dated 
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13.08.1986 passed in Title Suit No. 161 of 1985 in favour of the present  

petitioners and subsequent registration of sale deed No. 1952 dated 

19.03.1987 executed through execution process based on the exparte 

decree is illegal, fraudulent and void. The further case of the opposite 

party-plaintiffs, are that, they are the owner and possessor of the suit 

property but the present petitioner-defendants created forged bainanama, 

filed the aforementioned suit by suppressing summons as much as after 

obtaining exparte decree proceeded with the execution case wherein 

summons were not even issued upon the opposite parties and as such they 

obtained the exparte decree which is liable to be set aside for ends of 

justice. The case of the present petitioners who contested the suit by filing 

written statement alleging inter-alia that the bainapatra was genuine and 

duly executed by the plaintiffs of the instant suit and since after taking the 

substantial amount and since the present plaintiffs failed to execute the sale 

deed they filed the suit being Title Suit No. 172 of 1987 and summons 

were duly served upon the present plaintiffs as much as on due process the 

present petitioner-defendants obtained registered documents by virtue of 

execution case and as such the claim of the present plaintiff-opposite 

parties are not tenable in the eye of law. 

 During trial both the parties adduced evidences both oral and 

documentary. The trial court framed as many as four Issues. The trial court 

after hearing the parties, considering the facts and circumstances, evidence 

both oral and documentary, decreed the suit. Being aggrieved by and 

dissatisfied with the aforesaid judgment and decree passed by the trial court 

the petitioners moved before the District Judge by way of appeal being 
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Title Appeal No. 78 of 1989 and eventually the same was heard and 

disposed of by the Subordinate Judge, Madaripur who vide the impugned 

judgment dismissed the appeal and thereby affirmed the judgment and 

decree passed by the trial court. Being aggrieved by and dissatisfied with 

the aforesaid judgment and decree passed by the lower appellate court the 

petitioners moved before this court and obtained the present rule. 

 Mr. Alal Uddin, the learned counsel appearing on behalf of the 

petitioners submits that both the courts below without applying their 

judicial mind and without considering the facts and circumstances, most 

illegally and in an arbitrary manner, passed the impugned judgment and 

decree which requires interference by this court. He submits that both the 

courts below erred in law as well as facts in deciding the suit in favour of 

the plaintiffs despite sufficient evidence and material showing the 

genuineness of the bainapatra, service of summons in due compliance as 

well as execution of the decree in question and thus the impugned 

judgment and decree passed by courts below which requires interference by 

this court. The learned counsel submits that the petitioners not only 

obtained the decree but obtained the deed by virtue of execution process 

and the same is a first and closed transaction as much as the present 

defendants proved the service of summons in due process which requires 

interference by this court. He submits that though the summons were 

served by hanging but at the same time as per the provisions of law there 

was simultaneous service by a postal and in view of the service in two 

times, namely by hanging as well as by a postal it cannot be said that there 
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is no service at all in the eye of law and as such the instant rule is required 

to be made absolute for ends of justice.  

 Mr. Md. Ashraf Ali, the learned counsel appearing on behalf of the 

opposite parties-plaintiffs vehemently opposes the rule. He submits that 

both the courts below on proper appreciation of the facts and 

circumstances, materials on record, evidence both oral and documentary by 

a concurrent findings of fact and law passed the impugned judgment and 

decree which requires no interference by this court. He further submits that 

both the courts below considered the evidence of the parties both oral and 

documentary side by side and came to a clear conclusion regarding non-

service of summons, not even issuance of summons in execution case as 

well as genuineness of the bainapatra in question. He further submits that 

the court below on vivid discussion of the facts and circumstances and 

evidence came to a clear conclusion to that effect which requires no 

interference by this court. The learned counsel prays for discharging the 

rule for ends of justice.  

I have heard the learned Advocates for the petitioners as well as 

opposite parties. I have perused the impugned judgment and decree passed 

by the trial court as well as appellate court, perused the revisional 

application, ground taken thereon, L.C. Records as well as necessary 

papers and documents annexed herewith. 

On meticulous perusal of the papers and documents, it transpires that 

the present opposite party as plaintiffs instituted Title Suit No. 161 of 1985 

in the trial court impleading the petitioners as defendants for a declaration 

to the effect that the judgment and decree exparte obtained by the 
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defendants in the said suit dated 13.08.1986 is collusive void and not 

binding upon the plaintiffs. It further transpires that the present petitioners 

who are the defendants contested the suit by filing written statement 

denying all the material allegations made in the plaint. It also transpires 

that both the parties adduced evidence both oral and documentary and the 

trial court framed Issues and disposed of the suit in favour of the plaintiffs. 

On appeal the lower appellate court also affirmed the judgment and decree 

passed by the trial court. It transpires that in the present case in hand the 

opposite party-plaintiffs vigorously challenged the exparte decree passed 

by the trial court in Title Suit No. 161 of 1985. Admittedly, that suit relates 

to Specific Performance of Contract based on an unregistered bainapatra 

alleged to be executed by the predecessor in interest of the present 

plaintiffs. It further transpires that at the very outset discussed the service 

of summons in the suit for Specific Performance of Contract. On vivid 

discussion of the facts and circumstances, evidence both oral and 

documentary the trial court came to a clear conclusion that the plaintiff-

opposite parties are not residing in the address shown as the address of the 

defendants in Title Suit No. 161 of 1985. It also transpires that the trial 

court further came to a conclusion that the present defendants who obtained 

decree exparte suppressed the present address of the plaintiffs of the 

present suit and the same was duly proved by the present plaintiffs by 

adducing sufficient oral and documentary evidence. The plaintiffs of the 

present suit submitted several documents showing their present place of 

residence including Exhibit No. 2 and also it is the clear finding of the trial 
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court that the parties are closed relations and the defendants have cleared 

knowledge about the present residence of the plaintiffs. 

It transpires from the judgment and decree passed by the trial court 

that after obtaining the exparte decree the present defendants filed 

Execution Case No. 10 of 1986. But on meticulous perusal of the order 

sheet of the said execution case by the trial court, it transpires that even 

summons were not issued in favour of the present defendants in the 

execution case. So, there is a clear finding of the trial court to that effect. It 

also transpires that the trial court also considered the unregistered 

bainanama and came to a conclusion which runs as follows; 

এবার আসা যাক, িববাদীগেনর দাবীকৃত দািখলী 

অের�জি�কৃত বায়না প� দিলেলর সত�তা যাচাই �সংেগ। 

উভয় পে"র #া"ীেদর �দ$ জবান ব�% এবং দািখলী কাগজ 

প� ও বায়না প� দিলল পুং"ানুপুংখ (েপ পয়ােলাচনা কের 

আিম a’¢L মত +পাষন কিরেছ +য, িববাদীগেণর দািখলী 

অের�জ/0কৃত বায়নাপ� দিলল �দশনী নং 'ক' ভা2, ভ3 য়া, 

বােনায়াট এবং যড়য6মূলক ভােব স8ৃ/, আমার এেহন 

অিভমেতর সমথ ;েনর +য সম< যু�2 �মান রেয়েছ তাহ� িনে= 

ত3 েল ধরা হেলাঃ- �থমতঃ িবেরাধীয় বায়না প� দিলল8ট 

অ+র�জ�কৃত যাহা +য +কান সময় অিত সহেজ @তির করা 

হয়। তাছাড়া িববাদীগেনর ব2ব� মেত, ১০,০০০/- টাকা পন 

মূেল�র মেধ� ৯,৫০০/- টাকা নগদ পিরেশাধ হেলা অথচ Eধু 

মা� ৫০০/- টাকার অভাব +হত3  সাব কবালার দিলল না হেয় 

দীঘ ; এক বৎসর +ময়াদী অের�জি�কৃত বায়না প� দিলল 

জানার ঘটনা +যমিন অবা<ব +তমিন অেযৗ�2ক ও অিবIাস�। 

িJতীয়তঃ ১ নং িববাদী #য়ং ও তার পে"র জন� #া"ী 

আেনায়ার +হােসন উভয় +জরােত #ীকার কেরন। +য, িবেরাধীয় 



7 

 

বায়না প� দিলল +লখা পিড় ও সKাদন হেয়েছ িববাদীগেণর 

বাড়ীেত বেস। অথচ িবLুেয়র ব�াপার এই +য, সংিM/ দিলল 

+লখক িববাদী পে"র ৩ নং #া"ীগেণর এ+হন ব2ব� 

পরOরিবেরাধীও অসমPস�পূণ ;। তৃতীয়তঃ িবেরাধীয় 

অের�জQকৃত বায়না প� দিলেলর 8টপ #া"র পাশাপািশ 

+রেখ যাচাই দৃে/ উহােদর মেধ� আেদৗ +কান িমল খুেঁজ পাওয়া 

যােS না। চত3 থ ;তঃ ১ নং িববাদী আঃ রাTাক মুUী +জরােত 

#ীকাের �কাশ কেরন +য, বাদী সর্ব �থম নািলশী জিম +বচঁা 

+কনার কথা তােদর িনকট বেলেছন ১৩৮৯ সেনর ১৮ ইং 

আিIন। অথচ িবেরাধীয় বায়না প� দিলেলর তািরখ ও +দখা 

যােS ১৩৮৯ সেনর ১৮ ইং আিIন। তাহেল +দখা যায়, 

িববাদীগেণর #ীকােরা�2 মেত, নািলশী জিমর +বচঁােকনার 

কথা, Eন� িনধ ;ারন, দিলল +লখা পিড়ত ও সKাদন +কান 

তািরখ অথচ উ2 দিলেলর /াK খিরদ +দখা যােS উ2 

তািরেখর পূেব ;র। নািলশী জিম +বচা +কনার কথা বাত;ার বY 

পূেব ; /াK খিরেদর +কান +যৗ�2কতা +নই। ইহা ছাড়া অন� 

িববাদী +জরােত আেরা �কাশ কেরেছন +য, নািলশী জিমর 

দিলল হবার ২/১ মাস পূব ; +থেক নািলশী জিম খিরেদর টাকা 

তারা তােদর ঘের সং\হ কের +রেখ িদেয়িছল। আ]েয ;র 

ব�াপার এই +য, নািলশী ভূিম +বচঁা +কনার কথাবাত;া সব ; �থম 

হেয়েছ ১৩৮৯সেনর ১৮ ইং আিIন অথচ তার ২/১ মাস পূেব ; 

নািলশী জিম খিরেদর পনমূল� সং\হ কের ঘের জমা রাখার 

ব2ব� অবা<ব ও অিবIাস�।  

It further transpires that the lower appellate court also vividly 

discussed the facts and circumstances, evidence both oral and documentary 

affirmed the judgment and decree passed by the trial court. It is now well 

settled proposition of law is that while considering any exparte decree the 

court of law has to see the main allegation against the same. Regarding 
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service of summons by hanging needs special care and special endorsement 

as much as if the same is being vigorously challenged it is the duty to 

examine the process server to ascertain such service. In the present case in 

hand though the learned counsel for the petitioner’s demand that apart from 

service by hanging there was also service by a postal but it has been proved 

beyond all reasonable doubt that the plaintiffs were not residing in the 

place or address shown by the plaintiffs of that suit for a longtime. 

It is now well settled proposition of law is that by exercising the 

power conferred under section 115 of the Code of Civil Procedure, 1908 

this court cannot go into the factual aspects even if in a case of reversal of 

judgment and decree. On perusal of the revisional application and the 

grounds taken thereon, I do not find any materials point of law or gross 

misreading of evidence raised by the petitioner in the case in hand.  

To believe or disbelieve a witness as well as documentary evidence 

is within the jurisdiction of the Court’s below and this Court sitting in a 

revision cannot interfere in such jurisdiction unless there is non-

consideration of material evidence affecting the ultimate decision of the 

Court’s below. On perusal of the application, it appears that the petitioner 

would not show any non consideration of material evidence by the Court’s 

below. The finding arrived at and the decisions as made by the courts 

below do not call for any interference by this court under section 115 of the 

Code of Civil Procedure, 1908. The findings of the courts below having 

been based on proper appreciation of evidence on record do not call for any 

interference. 
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Considering the facts and circumstances, I am of the view that the 

courts below committed no error in passing the impugned judgment and 

decree which requires no interference by this court. Accordingly, the 

instant rule is discharged without any order as to cost. The impugned 

judgment and decree passed by the courts below is hereby affirmed. 

Send down the L.C. Records to the concerned court below with a 

copy of the instant judgment at once. 

      

                    (Mamnoon Rahman,J:) 

Emdad.B.O. 


