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Md. Hamidur Rahman, J:

On an application under Article 102 of the Constitution
of the People’s Republic of Bangladesh Rule was issued in the

following terms:

“Let a Rule Nisi be issued calling upon the respondents
to show cause as to why the award dated 06.03.2024
passed by the Deputy Registrar (Judicial), Dhaka
Divisional Co-operative Office, Dhaka and Appeal Officer
(respondent No.3) in Appeal Case No. 04 of 2024
allowing the appeal and thereby reversing the award
passed by the District Co-operatives Officer, Tangail and
Arbitrator (respondent No.4) in Dispute Case Nos. 2, 3
and 4 rejecting the depute cases should not be declared
to have been passed without lawful authority and is of
no legal effect and/or pass such other or further order

or orders as to this Court may seem fit and proper”.

The case of the petitioners as set out in the Writ Petition

in short, is follow.

The petitioners are the members of Shakhipur Bazar
Bonik Bhohumukhi Somobai Samity Limited, Sokhipur,
Tangail which is a registered Co-operative Society being
Registration No. 6, dated 12-12-1993 (Amendment
Registration No. 82, dated 18-12-2016). A Managing
Committee was elected consisting of 9(nine) office bearers.
The tenure of the elected Managing Committee was for three

years. The District Co-operative Officer vide its official letter



dated 21-08-2023 appointed an Election Committee headed
by the Upazila Co-operative Officer, Shakhipur, Tangail for
conducting election of the Managing Committee of the said
Samity to be held on 07-10-2023. The said Election Committee
declared Election Schedule on 28-08-2023 for election of the
said Samity and election was held on 07-10-2023 and the
petitioners were elected for the post of General Secretary,
Office Secretary and Publicity Secretary respectively. The said
Managing Committee took the charge on 20-10-2023 of the

Society and has been functioning affairs of the said Society.

The respondent Nos. 6, 7 and 8 were the candidates for
the post of General Secretary, Office Secretary and Publicity
Secretary but they were not succeeded in the election in their
respective post. Therefore, they filed three dispute cases being
Nos. 2, 3 and 4 of 2023 before the District Co-operatives
Officer, Tangail who act as a arbitrator. After hearing all the
parties, the District Co-operatives Officer (Arbitrator) rejected

those dispute cases vide its award dated 18-12-2023.

Being aggrieved by and dissatisfied with the said order
dated 18-12-2023 the respondent Nos. 6, 7 and 8 preferred
appeals before the Deputy Registrar (Judicial), Dhaka
Divisional Co-operative Office, Dhaka. The three disputed

cases converted into one appeal being Appeal Case No. 04 of



2024 and after hearing both the parties the respondent No. 3
allowed the said appeal by setting aside the Award of
Arbitrator vide order dated 06.03.2024. Feeling aggrieved by
the order passed by the Appellate authority the petitioners
were constrained to file the instant Writ Petition under Article

102 of the Constitution of the People’s Republic of Bangladesh.

The respondent No. 6 appeared in the instant Writ
Petition by engaging a lawyer through Vokalatnama. But on
behalf of the respondent No. 6 no affidavit-in-opposition was
filed. But he filed an application for discharging the Rule which

was heard by this Court.

It may be mentioned that the respondent No. 6
preferred Civil petition for Leave to Appeal No. 1423 of 2024
before the Chamber Judge of the Hon’ble Appellate Division of
the Supreme Court of Bangladesh. The order passed by the

learned Chamber Judge on 06. 05.2024 which is as follows:

“No order on the prayer of stay, as prayed for.

However, it is desirable that the competent Bench
of the High Court Division shall dispose of the Rule
expeditiously preferably within a period of 02

(two) months from date of receipt of this order.”
The learned Advocate for the petitioners submits that
the election of Co-operative Society conducted by a Committee

headed by Upazila Co-operative Officer, Shakhipur and there



were no allegations at the time of election. He next submits
that District Co-operative Officer as Arbitration did not
commit any irregularity and rightly rejected the disputed
cases. On the other hand the appellate authority committed
illegality in directing the re-election for the three posts out of
nine. If there be any wrong committed during election process
then whole election for all the posts would name been affected
and therefore deducting piece meal election for particular 3

posts cannot be permitted by law.

He lastly submits that the petitioners did not exhaust
section 52 (2) of the Co-operative Society Act, 2001 because
there was no question of law involved in the order passed by
the appellate authority and as such instant writ petition is

maintainable.

The learned Advocate of the respondent No. 6 submits
that there is special alternative/statutory remedy under
section 52 of the Co-operative Society Act 2001. He added that
the section 52(2) of the said Act stipulated that if the decision
by the appellate authority is manifestly wrong on the question
of law a party can file an application before the District Judge
within 30 days of the decision passed by the appellate
authority. He also refer section 50(5) (a) wherein it is stated

that District Judge can make a decision not only point of law



but also facts of the case. The respondent No. 6 did not file
any affidavit-in-opposition but relying on application for
discharging the Rule. The respondent No. 6 refers to a decision
in the Case of Md. Nabiul Islam Chowdhury Vs. Joint Registrar
Divisional Co-operative Office, Rajshahi and others reported in

III ADC (2006) 928 wherein it was held that:

«

.. the award was passed by the joint Registrar in
Dispute case No. 10 of 2003 against the said award and
the petitioner could have preferred an appeal under
clause 4 (2) of section 50 of the Co-operative Society
Ain, 2001 and as such view of the matter, the writ-
petition has been filed by the writ-petitioner is not

maintainable....”

We have considered the submissions of the learned
Advocates for both the sides, perused the writ petition the
annexures annexed thereto and an application for discharging
the rule. For the sake of convenience to come into correct
decision the sections 50 and 52 of the Co-operative Society
Act, 2001 are quoted below:
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On plain reading of the said provisions of law that an
alternative/statutory/efficacy remedy available for the
petitioners. The writ petitioners without exhausting said
provision of law preferred the instant writ petition and
obtained Rule and stay order from the High Court Division.
Under the Section 55 of the Co-operative Society Act the
District Judge has power to decide the matter on question of

law as well as fact.

Now let us acquainted with the Provision of
Article 102(2) of Constitution of Bangladesh

which are reproduced below:

(2) The High Court Division may, if satisfied that
no other equally efficacious remedies is provided

by law-

(a) on the application of any person aggrieved,
make an order-

() directing a person performing any
functions in connection with the
affairs of the Republic or of a local
authority, to refrain from doing

that which he is not permitted by



11

law to do or to do that which he is
required by law to do;

or

(i) declaring that any act done or
proceeding taken by a person
performing functions in connection
with the affairs of the Republic or
of a local authority, has been done
or taken without lawful authority

and is of no legal effect; or

(b) on the application of any person, make an

order-

(i) directing that a person in custody by
brought before it so that it may satisfy itself that
he is not being held in custody without lawful

authority or in an unlawful manner;

(ii) requiring a person holding or
purporting to hold a public office to show under

what authority he claims to hold that office.
So there is a Constitutional bar to invoke in the writ
jurisdiction under article 102(2) of the Constitution, if there is

any other equally efficacious remedy provided by law.

In the case of Shafiqur Rahman ... Vs... Certificate Officer,
Dhaka and another reported in LEX/BDAD/0031/1976: 29
DLR SC 232, the Supreme Court noted the change and

observed n paragraph 28:
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«

. if the alternative remedy is adequate and
equally efficacious, in that case, such an
alternative remedy is a positive bar to the exercise
of the writ jurisdiction, even though the writ

concerned is in the nature of certiorari.”

Article 102(2)(a) having incorporated the rule of
exhaustion of statutory remedies, existence of any efficacious
remedy will precluded reliefs thereunder. The bar of
efficacious remedy is not attracted when an infringement of

fundamental right is alleged.

In the case of Dhaka Warehouse Ltd. and another ...Vs...
Assistant Collector of Customs and others reported in 1991

BLD (AD) 327, it was held in paragraph 12:

“12. In principle, where an alternative statutory
remedy is available, an application under Article
102 may not be entertained to circumvent a
statutory procedure. There are, however,
exceptions to the rule. Without attempting an
exhaustive  enumeration of all possible
extraordinary situations, we may note a few of
them. In spite of an alternative statutory remedy,
an aggrieved person may take recourse to Article
102 of the Constitution where the vires of a
statute or a statutory provision is challenged: and,
where the wrong complained of is so inextricably
mixed up that the High Court Division may, for the
prevention of public injury and the vindication of

public justice, examine that complaint. It is
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needless to add that the High Court Division is to
see that the aggrieved person must have good

reason for by-passing an alternative remedy.”

But the petitioners without exhausting alternative
remedy provided by law filed the instant writ petition which is
not maintainable. The Apex Court already decided the matter
if there is statutory remedy available the writ petition is not
maintainable. In view of the above discussion the instant writ
petition is not maintainable and as such same in liable to be

discharged.

In the result, the Rule is discharged without any order as
to costs. The order of stay granted earlier by this Court is

hereby vacated.

Let a copy of the judgment and order be communicated

at once to all concerned.

(Md. Hamidur Rahman, J)

[ agree.

(Fatema Najib, ])



