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JUDGMENT

Farah Mahbub, J:

Since common question of law and similar facts are involved in
the instant Civil Appeal and Civil Petitions for Leave to Appeal, as such,
those have been heard together and are being disposed of by this single

judgment.

Civil Appeal bearing No.73 of 2023, by leave is directed against the
judgment and order dated 11.03.2019 passed by the High Court Division

in Writ Petition No0.14344 of 2017 making the Rule absolute in part.

Civil Petition for Leave to Appeal bearing No0s.1271 and 1326,
both of 2020, are preferred against the judgment and order dated
11.03.2019 passed by the High Court Division in Writ Petition
N0.12977 of 2015 making the Rule absolute in part.



Facts in connection with Civil Appeal No.73 of 2023 arising out of
Writ Petition No0.14344 of 2017, in brief, are that, challenging Rule
2(ga) of the “wft=eige @RI R e JuyEcam Fres (bigde) =6 e
fafsset, 20897 (in short, Rules, 2013), said writ petition was filed before

the High Court Division, insofar it deducted 50 percent of the service
tenure of the teachers of the registered non-government primary schools,
subsequently nationalized, to be declared ultra vires the Constitution of
the People’s Republic of Bangladesh (in short, the Constitution). At the
same time, the writ petitioners also sought for a direction to count their
entire service tenure from the date of inclusion of their names in the
Monthly Payment Order (in short, MPQO) and to ensure their salary and
other service benefits as Headmasters of the nationalized government

primary schools.

The writ petitioners, however, based their claim on the assertions,
inter alia, that they were duly appointed as Headmasters of the
respective registered non-government primary schools with receipt of
monthly allowance of Tk.50/- (Taka fifty) in addition to their MPO.
Since their appointments, they have continuously performed their duties

with satisfactory service record.

Upon becoming eligible under the government circular dated
14.07.2008, the writ petitioners sought fixation for the prescribed pay
scale of Headmaster. Despite repeated representations, the

corresponding financial benefits were not granted to them.



In this regard, their categorical contention is that, pursuant to the
said circular, the respective Upazila Education Committees approved the
promotions of the writ petitioners as Headmasters. Acting upon those
decisions, the concerned Upazila Education Officer forwarded the
proposals to writ respondent no.5, Director General, Compulsory
Primary and Mass Education Implementation Unit, for awarding pay

scale of Headmasters to the writ petitioners.

While the matter remained under active consideration, the
government took over 26,193 (twenty six thousand one hundred and
ninety three) registered non-government primary schools including the
respective primary schools of the writ petitioners under Section 3 of the
Primary Schools (Taking Over) Act, 1974 (in short, the Act, 1974), with

effect from 01.01.2013.

Meanwhile, with a view to regulating the service conditions of the
teachers of the nationalized primary schools, the government proposed
to frame “wfe=aPe PRI ARMNE [ f#Fe (s1pd9) *reir fF4=e
f[fE=er, 039 ”. To that effect, a gazette notification was published on
01.08.2013 inviting opinions or objections thereof from the public at
large, to be submitted within a prescribed period. Objections and
opinions given from different quarters were duly received by the
authority concerned. Ultimately, the government framed Rules, 2013 by
publication in gazette on 29.09.2013, in exercise of power as provided

under Section 6 read with Section 3(2)(b) of the Act, 1974 giving effect



from 01.01.2013 [Rule 1(2) of the Rules, 2013]. In Rules, 2013 the
government, however, introduced the concept of “Fri7 s, i.e. 50
percent of the continuous service rendered by the teachers prior to

nationalization of these schools, to be counted for seniority inter se.

Eventually, the Ministry of Primary and Mass Education vide
office order bearing Memo n0.38.007.015.000.08.00.2013-480 dated
10.11.2013 appointed the respective writ petitioners as Assistant
Teachers with effect from 01.01.2013 under Rule 4(1) of the Rules,
2013. Later, vide circular dated 05.06.2014, the writ respondents applied
the said definition in fixing pay, leave and other service benefits by
counting only 50 percent of the service of the absorbed teachers prior to

nationalization.

Consequently being aggrieved, the writ petitioners invoked the
writ jurisdiction by filing Writ Petition No.14344 of 2017 before the
High Court Division under Article 102 of the Constitution and obtained

a Rule Nisi.

Subsequently, allowing the prayer of the writ petitioners, the High
Court Division issued a supplementary Rule as to why Rule 9 of the
Rules, 2013 should not be declared to be unlawful and unconstitutional
and violative of the fundamental rights guaranteed under the
Constitution and why the writ respondents should not be directed to treat
the writ petitioners as Headmasters of their respective school till their

regular retirement age, unless otherwise disqualified.



Facts in relation to Civil Petition for Leave to Appeal Nos.1271 and
1326 of 2020, both arising out of Writ petition N0.12977 of 2015, in
brief, are that the writ petitioner respondent no.1 herein, joined Ranigonj
Registered Non-Government Primary School (now, nationalized) as an
Assistant Teacher in 1989 and was subsequently promoted to the post of
Headmaster. His service came under the MPO scheme in 1991. Although
he has been discharging the duties of Headmaster, he has not been granted

the selection grade and other service benefits attached to that post.

Having found prima facie substance, a Rule Nisi and a

supplementary Rule were issued accordingly.

The common contention of the writ petitioners in all the cases is
that, despite being absorbed into government service after satisfying the
prescribed eligibility criteria of serving as Headmasters of the registered
non-government primary schools, the writ respondents arbitrarily
subtracted 50 percent of their service period prior to nationalization,
thereby depriving them of their lawful entitlement to pay scale, seniority
and other service benefits. Their further contention is that Rule 9(1) of the
Rules, 2013, unjustifiably places the writ petitioners below the directly
recruited teachers in the seniority list, without giving due weight to their
long and continuous service as Headmasters prior to nationalization.
Consequently, Rule 9(1) results in a continuous reduction of their
qualifying service, thereby impairing their vested rights and rendering the

provision manifestly unreasonable and arbitrary.



They also alleged discrimination on the ground that, the writ
respondents had previously granted the pay scale of Headmaster to other
similarly situated teachers vide Memo no. 38.225.001.12.01.000.2010
dated 18.03.2014. Nevertheless, despite being identically situated and
having secured all requisite approvals from the competent authorities,
the writ petitioners were denied the same benefit. Said actions being
arbitrary and discriminatory are violative of Articles 27, 31 and 40 of the
Constitution frustrating their legitimate expectation of being absorbed

and treated as Headmasters upon nationalization.

The writ respondent no.4 opposed the Rule issued in Writ Petition
No0.14344 of 2017 by filing affidavit-in-opposition stating, inter alia,
that the Rules, 2013 was framed in strict conformity with the procedure
prescribed under the Act, 1974; as such, there is no legal basis for the
High Court Division to interfere with the same. Referring to the
government circular dated 14.07.2008, subsequently captioned as
Registered Non-Government Primary School Teachers (Recruitment,
Promotion, Discipline and Welfare) Policy, 2009 vide memorandum
dated 02.05.2010, it is submitted that promotion to the post of
Headmaster was subject to fulfillment of the prescribed eligibility
criteria including work experience of 7 (seven) years as Assistant
Teacher and approval through the statutory process involving the School
Managing Committee, the Upazila Education Committee and the District
Primary Education Officer. It is further submitted that, following

nationalization with effect from 01.01.2013, the government, vide



circular dated 24.03.2013, prohibited any further promotion of Assistant
Teacher to the post of Headmaster after 31.12.2012 and simultaneously
superseded all earlier circulars, policies and notifications relating to
promotion and seniority of the teachers of the nationalized schools.
Later, the service conditions of the absorbed teachers came to be
regulated exclusively by the Rules, 2013, framed under Section 3 of the
Act, 1974. In this regard, the writ petitioners failed to produce any
authentic official records demonstrating that they had been duly
promoted as Headmasters before nationalization. Also, neither the
Upazila Committee nor the District Committee recommended for their
promotion during the verification process. Accordingly, the writ
respondents lawfully treated the writ petitioners as Assistant Teachers.
Consequently, the Rule and the supplementary Rule are liable to be

discharged.

The writ respondent nos. 8, 9 and 10 contested the Rule Nisi by
filing an affidavit-in-opposition stating, inter alia, that under Rules,
2013 the teachers appointed through direct recruitment are entitled to
preference over the teachers absorbed upon nationalization and,
accordingly, should be appointed as Headmasters. It is further asserted
that the writ petitioners had previously instituted a series of writ
petitions involving similar issues but failed to disclose the same in the
instant proceeding. On these grounds as well, both the Rule and the

supplementary Rule are liable to be discharged.



None appeared to contest the Rule issued in Writ Petition No.

12977 of 2015.

Upon hearing the respective contending parties, the High Court
Division made the Rules absolute in part in both the Writ Petition
No0s.14344 of 2017 and 12977 of 2015 respectively vide judgment and
order dated 11.03.2019 with the following findings:

“It is declared that:

(i) Rule 2(ga) of the 2013 Rule is not illegal; and

(ii) The following in Rule 9(1), being @3¢ T& @ikr37
GIIRe P Menifaks adT Aee mw SRR
zrEne T Jfew oy T e g Mdiae

z2c7is illegal and without lawful authority. ”

Accordingly, direction was given upon the respondents to confer
seniority to the writ petitioners and to determine their seniority and
payable service benefits taking into considering of the " #7377 s as
defined in Rule 2(ga) of the Rules, 2013. The High Court Division
further directed the writ respondents to treat the writ petitioners who are
the Headmasters, not as junior to the direct appointees so appointed as
Headmasters and to publish an official gazette to that effect, if

necessary.

Being aggrieved thereby, the writ respondents of Writ Petition
Nos. 14344 of 2017 and 12977 of 2015, as petitioners filed Civil Petition
for Leave to Appeal Nos.71, 1271 and 1326 all of 2020 respectively

before this Division under Article 103 of the Constitution.
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After hearing the parties concerned, leave was granted by this
Division in Civil Petition for Leave to Appeal No.71 of 2020 vide order
dated 20.11.2022 on three counts, which ultimately gave rise to the
instant Civil Appeal and tagged the other 2(two) Civil Petition for Leave

to Appeals to be heard and disposed of along with the said Appeal.

Mr. Ruhul Quddus Kazal, learned Attorney General appearing with
Mr. Aneek R. Haque, learned Additional Attorney General, Mr. Muntasir
Ahmed and Mr. Ajit Sil, learned Advocates on behalf of the appellants
submits that, the High Court Division erred in law in declaring a part of
Rule 9(1) of the Rules, 2013 illegal and without lawful authority so far it
relates to placing the nationalised teachers after the directly recruited
teachers without appreciating the provisions of Sections 3(1) and 3(2)(b)
of the Act, 1974, read with Rule 2(ga) defining “s=a sipaier” “effective
service period”, Rule 4 and 9(1) of the Rules, 2013 governing absorption
of teachers into government service. In this regard, he goes to argue that,
the Rules, 2013 lawfully protects the seniority and accrued service rights
of directly recruited teachers while regulating the service conditions of the

teachers absorbed upon nationalization.

He further submits that, under the settled principles of law, the
seniority of direct recruits is determined from the date of their initial
appointment in accordance with the applicable recruitment rules,
whereas in view of Rule 9(1) of the Rules, 2013, “Fr%a sigaiw@-of the

nationalised or absorbed teachers is the cardinal factor for counting their
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seniority from the date of their appointment under Rule 4. However,
Rule 9(2) of the Rules, 2013, as he contends, makes it abundantly clear
that “s=&a sIFawE shall be considered for counting the seniority of the
nationalized teachers inter se only, not between the direct recruits and
nationalized teachers. Thus, recognition of 50 percent of past service
period under Rule 2(ga) read with Rule 9(2) cannot confer upon the
respondents-writ petitioners any right to claim seniority over those
teachers who had already been directly appointed under “sw=ifs arifs
e s fcre R&fgsre, sosy” [Rule 2(uma)] prior to the appointment
of nationalised teachers under Rule 4 of the Rules, 2013. The High Court
Division, therefore, misconstrued the scope of Rule 9(1) by treating the
“IRS pIFAeE” as the basis for determining seniority between direct

recruits and nationalised teachers.

Accordingly, he submits that the impugned judgment and order
passed by the High Court Division warrant interference of this Division

and is liable to be set aside.

Mr. Md. Ramjan Ali Sikder, learned Senior Advocate appearing
for the petitioners in connection with Civil Petition for Leave to Appeal
No0.1326 of 2020 adopts the submissions so have been advanced by the

learned Attorney General appearing for the appellant.

Mr. Md. Salauddin Dolon, learned Senior Advocate with Mr. Md.
Miftauddin Chowdhury, learned Senior Advocate appearing for the

respondents submits that, the High Court Division has rightly declared
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the impugned portion of Rule 9(1) of the Rules, 2013 to be illegal and
without lawful authority, as being manifestly arbitrary, discriminatory

and self-contradictory.

In this regard, he goes to argue that, the respondent-writ petitioners
had been duly appointed and had continuously served as Headmasters for
nearly two decades with the knowledge and recognition of the competent
authorities. However, due to operation of Rule 9(1) of the Rules, 2013,
the respondent-writ petitioners, notwithstanding their long and continuous
service and experience, would be placed below the direct recruits in the
seniority list, which is manifestly arbitrary and unreasonable and has the
effect of depriving them of their accrued and vested service rights. He
further submits that, while preparing the Gazette notification and the list
of the teachers consequent upon nationalisation, the appellant-writ
respondents, without any lawful justification and with mala fide intent,
excluded the names of the respondent-writ petitioners from the category
of Headmasters. Accordingly, he submits that the High Court Division
committed no error in granting the relief sought for and as such, the

appeal is liable to be dismissed.

As appears from record, to nationalise the registered non-
government primary schools of different categories the appellant
government took over 26,193 (twenty six thousand one hundred and
ninety three) registered primary schools on 01.01.2013 with 91,024

(ninety one thousand and twenty four) teachers being enlisted in the list
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of MPO (Monthly Payment Order), exercising power as provided under
Section 3 of the Primary Schools (Taking Over) Act, 1974 (in short, the

Act, 1974).

Meanwhile, to govern the service conditions of the teachers,
namely, Headmaster or Assistant teacher of these nationalized primary
schools, the government proposed to frame ‘““f¥azdFe (PRl RifE

yeER Pres (51F4) *rsifw fda e, 20397, To that effect, a gazette

notification was published on 01.08.2013 inviting opinions or objections
thereof from the public at large. Ultimately, the government framed
“ofgrdge (RPN drfE e Fes (brpde) *reifn dre R,
059” (in short, the Rules, 2013) by publication in gazette on
29.09.2013, in exercise of power as provided under Section 6 read with
Section 3(2)(b) of the Act, 1974 giving effect from 01.01.2013 [Rule

1(2) of the Rules, 2013].

Vide Rule 3, the Rules, 2013, however, has been given overriding

effect to any other Rules.

Rule 9 of the Rules, 2013 prescribed the seniority, promotion etc.
of the teachers, as defined in Rule 2(ja) i.e., the Headmaster or Assistant
teacher of the nationalised school “to  SftazagFe RwEGR guw &=

For ready reference, Rule 9 is quoted below:

“s | FrFpcas (el , AtaIEfe, TeNfT I-

(3) G 8 @3 SHT @7 Frwced o emas oy 23ce
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4 23, G T OISR Cd ez {7 w@iT
fre ot SEPIR frRre T Ifed [ OF
ferwrRa SEY 4TS 2303 |

() [T T 27 A ATEIEE Pl SIchd 3-
T PP SIPAPICER fofere 479 PlAce 230q; 9K
PIEFT BIPART GPZ J A 220 ORCHT PAOT
RPFrTS @rTel Sead IR, IR OF I P2 220
[T, fofers temger (4T 227 |

(©) [t f[fgg =& 79 FeAcEw, ARG (35) @ () 97
wh (eela fofere e Atagfe, P @T
G2 QI GIZN (T &7ly 23¢3 |”

For proper understanding of Rule 9, it needs to be read along with
Rule 4 including the definition clauses of “SifsazeFs famrerm” [Rule 2(ka)],
“Ffwa srpareiEt” [Rule 2(ga)], “fcamssiar @7 [Rule 2(gha)], “Fem [y~
[Rule 2(uma)], “grareem @mrsi” [Rule 2(cha)] and “f==" [Rule 2(ja)],

which are accordingly quoted as under:

“I(F) “wfeaPe fueR” w4 wikes section 3 «F
sub-section (1) @7 wET FEIE IO
gfsezage (take over) v (PRI AREE

() PRI SrPAPET 9 (@ e ST
GRS T IR T (T GIPA PIRANCRA
TIIT ¢o *IorR;

O WS AF (F, (P [ SEARRIT qGARS
NE G 8(5IF) IPNIT P bIPA PR

230q

(9) TRt e ed e 1 WP 2200
TYOIE (FIY FIPON;

(6) “fcry [fE” o sl arRiNe [QueR =
ez [T, 3953;

(5) “aweNw @rger” & facr f[Aface e
e rarer;

(@) “Free” o @ SEaRape s ay T
P e o e Jfe RV S[EF A,
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A FT [CAIEre 223 SO eNT OF Qe
FIT© e |7

“8 | fArp faearar, Egimr I-(s ) fAfd © @7 [ e, fqeararera
PO -

<

() I [*rwPe-
(%) PTEPIfE QAIRIAF [QA71eTea ez F<RICae efblere Qe SPrce!

220,
() QG @Airer AP,
(2) 33 SIPAIF GRRIRPO! SRyIROIT NPT, IR
(%) 23! BIPANPIT BTGP 22077 ,

orziee SiZeas Section 3 @w Sub-Section (2) @# clause (b) 9z <&

() I e ww (F) (O ORIRS Gy @Sl AR NGE TR
QTGS @S 7 e, wgewd Section 3 @ Sub-Section (1)
T qE SERAFO REAF AT W@ReId Ol 220 el
o(fo7) IPNFT W TF Qryel Feaq 0o [N auT R
QURSIT S ST PR |

()  TA-[fE () 97 7 () (© AR B2 APE o (@, [N IV
fmre orzim faczieaT o(fom) IR e Y &P a7 PR
TOIIRE PlACeT R ARG AP SN 223 AT wPE
QAT I JQIIACIT I, (@S, 2R I WP ST 2297 Ol
I OIfCY QOCAFOI] ORIF e [NAe el T IR TS %P
G2 [T Qi e 7w T arey 2203+:

O *© AP (-
(F) @=F% (WG RAE Jfew G 479 I Y A, (FETO,

TG 22T LA BIPA MBIGTF 220© 22(F; G

(%) *I[EE I AR SO (@ ARECH (WGP S (GBI
PP FIZT, 050 (00 AT LY T L) IF & Sbr 7
i ffe ¢ @ertage Bieere o &ne i Ao
2239 1"

Vide Rule 9(1), the seniority of the teachers, appointed under Rule

4 of the Rules, 2013, shall be counted from the date of their appointment
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under Rule 4 basing on the “effective service period” “FFH SFAIET, aS
provided under Rule 2(ga). However, the name of these teachers shall be
placed after the name of the last appointed teacher who has been
appointed directly under the “fcar f&f&”, as defined in Rule 2(uma),
Immediate prior to the appointment of the nationalised teacher under

Rule 4 of the Rules, 2013.

For example, Mr. X, a nationalised teacher, as defined in Rule
2(ja), was appointed on 01.01.2013 under Rule 4 by the “Feri=Er
T ", i.e. the government or officers empowered/authorised by the
government [Rule 2(gha)]. His seniority shall be counted from the date
of his appointment under Rule 4 i.e. from 01.01.2013 taking into
consideration of his “T’@a vpae=” i.e. 50 percent of his continuous
service period prior to nationalisation of the respective primary school.
In other words, prior to nationalisation, if Mr. X served as a teacher in
the respective primary school, as defined in Rule 2(ka), for 10 years,
5(five) years of his past service shall be taken into consideration while
counting his seniority from 01.01.2013. However, his name shall be
placed after the name of Mr. Y, a teacher who has been appointed directly
under the “facarr ff@” [Rule 2(uma)], on 31.12.2012 i.e., immediate before
the date of appointment of Mr. X under Rule 4. On the other hand, Mr.
Z, who has been appointed directly on 02.01.2013 his name shall be

placed after Mr. X, a nationalised teacher.



17

Rule 9(2) provides that after the appointment of the nationalised
teachers, their inter se seniority shall be determined on the basis of their
effective service tenure “Fi&7 sipae@ . If their effective service tenure is
same or equivalent their seniority shall be counted from the year of their
attaining required qualification, as defined in Rule 2(cha) and if the year
Is same in that case their seniority shall be counted from their respective

date of birth.

Vide Rule 9(3), subject to compliance of the conditions as
prescribed under the “ear e, as defined in Rule 2(uma), the teacher,

as defined in Rule 2(ja), shall be entitled to promotion, selection grade
and applicable time scale basing on the seniority as fixed under Rules

9(1) and 9(2).

According to Rule 10, his effective service period “F&w= siFaET”

shall be counted to determine his pensionable service period. Rule 10 is
reproduced as under:

“So | TATAT, E5If7 I-
(I [5RGPS CATATCRIAT BIRAPIT [NHIRCeT e OfRIF
PIPF BIPANPIT A B 2207 [

However, Rule 11 prescribes that the provisions of the “fcar ffs”,
shall be applicable for all the nationalised teachers appointed under Rule
4 of the Rules, 2013.

Rules 11 runs as follows:

“sy 1 THcEmfRfes acrerer |-
G2 [N SR [ T #rrcea v e
fafas fear<ent ey 2209 17
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It is an established rule of interpretation of statute that in
construing a particular section of an Act, one must look at the whole
Act, and it 1s necessary to consider the “context” in which such section
occurs: Muthammal Vs. Secretary of the State: 19 IC 68(Mad), as far as
possible, to make a consistent enactment of the whole statute: Punjab
Beverages Pvt. Ltd., Chandigarh Vs. Suresh Chand (1978) 2SCC 144, P
150. By ‘context’ is meant not only the textual context arising out of the
other provisions of the statute, but also factual context including the
mischief to be remedied, and the circumstances under which the statute
was passed: Union of India Vs. Elphinstone Spinning and Weaving Co.

Ltd. and others (2001) 4 SCC 139.

Moreover, in interpreting an enactment, all its parts must be
construed together as forming one whole and not in accordance with the
sound principles of construction to consider one section, or group of
sections, divorced from the rest of the statute. Further, so far as possible,
that construction must be placed upon words in any part of the statute
which makes them consistent with the remaining provisions and with the
intention of the legislature to be derived from a consideration of the

enactment; Gurcharn Lal Vs. Shiva Narain: AIR 1948 Oudh 162.

From a combined reading of the preamble, definitions, procedures
of appointment, heading , punctuation, non-obstante clause etc., and also
the context towards framing of the Rules, 2013 it is abundantly clear that

Rules, 2013 is meant to apply only for the teachers of nationalised
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primary schools governing their appointment process, cessation from
their respective services, counting date of their seniority, entitlement of
pension, promotion, selection grade as well as gratuity and applicable
time scale. However, all those contexts are based on “FR<= sIFaFE", as
defined in Rule 2(ga), i.e. 50 percent of their past service period so have
been rendered by them while serving in the “Sfwezdge fmyer”
“nationalised school” [Rule 2(ka)] prior to its nationalisation. That is to
say, the “F== siFaere” of the nationalised teacher is the determining
factor for counting his seniority from the date of nationalising the

respective registered non-government primary school.

It is the established principle of service jurisprudence that the
initial date of joining is the determining factor for counting the seniority
of the direct recruits who joined the service following the procedures as
provided in the respective “fcarr fafe”. Conversely, the seniority for
nationalised/absorbed teachers is determined from the date of
government gazette notification nationalising the institution or the date

of their substantive absorption in the respective government cadre.

In Rule 9(2) with the use of the words “faczrs awicas =15 Frwwsicas

AR (CHT©l OIRITF F-7 FIPT SIPAIPIe fofere fadme Fface 227 the
framers of the Rules, 2013 made it abundantly clear that “&s3 sIFIFET
shall be considered for counting seniority of the nationalished teachers
inter se only, not between the direct recruits and nationalised teachers. In

other words, recognition of 50 percent service period does not go to
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create any legal standing for the respondents-writ petitioners to claim
seniority over those teachers who have been appointed directly under the
“IrpIfE QRN fmyiera (e fcar e, s595” [Rule 2(uma)], prior to the
appointment of the nationalised teachers under Rule 4 of the Rules,
2013. In this regard, the High Court Division totally misconstrued Rule
9(1) by counting “F&== @@ for determining the seniority inter se of

the direct recruited teachers and the nationalised teachers.

In this connection, it is pertinent to observe that the government
has recognised the past service of the nationalised teachers as “F&&=
sieaeE while serving in the registered non-government primary school
for counting their seniority purely basing on its policy decision, not
under any statutory obligation. However, while giving the status of
government servant to those teachers from the date of their appointment
under Rule 4 of the Rules, 2013, the government could have totally
ignored their past service period, for, counting those period for seniority,
pension, selection grade, time scale evidently and eventually involves
additional financial burden to be generated from public fund. But the
government did so for the cause of education, considering the experience
of these teachers, and also in view of the fundamental principles of State

policy, as enshrined in Article 17 of the Constitution.

Taking into cognizance of the clear expression and context, as
embodied in Rule 9(1) of the Rules, 2013, and also the observations and

findings of this Division, there is no manner of doubt to find that the
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words, “93R Te Oifars GI3IRe ¢q oA [AfEF S f#re =ew =PI fearare
AT Jfed s T faecpd ozl 44T 2309, as incorporated in Rule
9(1), are neither unreasonable nor contradictory, as have been found by
the High Court Division while declaring Rule 9(1) illegal and without

lawful authority.

Apart from challenging Rule 9 of the Rules, 2013, the respondent-
writ petitioners have also sought for a direction in the form of
mandamus, to consider their entire service tenure from the date of
enlisting their names in the list of monthly payment order as the teacher
of the registered non-government primary school, and also to take
necessary steps ensuring their salary and other service benefits as the

Headmaster of the registered government primary school.

No doubt, prior to nationalisation, the respondent-writ petitioners
were serving as the teachers of registered non-government primary
schools. However, those primary schools became nationalised on
01.01.2013 having been taken over by the government under Rule 3 of
the Act, 1974. Resultantly, the respective teachers and staffs of those
schools became government servants with right to seniority, promotion
and other service benefits but subject to fulfillment of the requirements
as prescribed by law, rules, regulations so framed, circulars along with

orders issued under the law.

As this juncture, Mr. Aneek R. Hoque, learned Additional

Attorney General referring to circular dated 14.07.2008 issued by the
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Ministry of Primary and Mass Education vide Memo no. &rs/Rml-s/v-f&-
a/5b(J*)/ @9 submits that vide the said circular certain requirements
have been prescribed to upgrade one post as Headmaster out of the four
posts of Assistant teacher. However, subject to fulfillment of those
requirements a teacher can claim to be the Headmaster of a Registered
Non-Government Primary School. In this connection drawing attention
to office order as contained in Memo no.38.007.015.000.08.00.2013-480
dated 10.11.2013 issued by the appellant, the Ministry of Primary and
Mass Education, he submits that said order incorporates the names of the
teachers who have been appointed as the Headmaster as well as
Assistant teachers of the nationalised schools with effect from
01.01.2013. In the said office order the names of the respondent-writ
petitioners have not been identified/placed as Headmaster. Fact remains,
said order dated 10.11.2013 has not been challenged by the respondents-
writ petitioners while filing the writ petition. As such, giving direction
by the High Court Division to treat the respondent-writ petitioners as

Headmaster is palpably illegal and not tenable in the eye of law.

Countering the said assertion, Mr. Salahuddin Dolon, the learned
Senior Advocate argues with reference to the respective memos issued
by the concerned Upazilla Primary Education Officers on 03.03.2025,
06.01.2025, 25.02.2025, 07.07.2025 respectively that vide those official
correspondences, the appellant was informed that the respective
respondent-writ petitioners had been discharging their duties and

functions as Headmaster of their respective school (Annexure-X). Even,
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their promotion to the post of Headmaster was duly approved by the
concerned Upazilla Education Officer. However, while the matter of
their promotion as Headmaster was under consideration in the office of
the writ respondent no.5, the Director General, Compulsory Primary
Mass Education Non-Government Primary Schools the government took
over 26,193 registered non-government primary schools including the
respective primary schools of the respondent-writ petitioners. In view of
the said information, as provided by the government functionaries as
well as the position of facts, he submits, there is no scope to deny the
fact that the respective writ petitioners are legally entitled to be treated

and are entitled to get their corresponding pay scale as Headmaster.

The respondent-writ petitioners have filed Writ Petition
N0s.14344 of 2017 and 12977 of 2015 on the assertion that they are the
Headmasters of the respective registered government primary schools
(now, nationalished). It is their categorical claim that they have been
discharging their duties as Headmaster since their appointment with
receipt of monthly allowance of Tk.50/- (Taka fifty) in addition to their
MPO. However, despite being qualified and being approved by the
Ministry of Primary and Mass Education vide Memo no. &=s/Rmji-3 /v -
q/5b(*)-voo dated 08.04.2010 (Annexure-A to the writ petition) they

are being deprived from getting pay scale as Headmaster, as alleged.

As have been agitated by the learned Additional Attorney General

that for being eligible to claim the post of Headmaster before



24

nationalisation, the respondent-writ petitioners have to show due
compliance of the requirements as provided in the circular bearing no.
et/ fmyl-3 /v fe-a/sb(SiR™) /2@ dated 14.07.2008 issued by the Ministry
of Primary and Mass Education. In the absence of the said compliance,
he submits, a mere information provided by the concerned Upazilla
Primary Education Officer (Annexure-X) in connection with the present
appeal, do not go to create any right in favour of the respondent-writ

petitioners to claim their stand as Headmaster.

For proper appreciation of the arguments so have been advanced
by the respective contending parties the circular dated 14.07.2008,
providing requirements to be complied with for being appointed as
Headmaster, needs to be looked into, which runs as under:

Memo No.5e-eies/Rmyl-5 /vfe-a /ot (BexT) /2¢ 0 ©ifF:-38.09.200b
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In this regard, the categorical contention of the respondents-writ
petitioners is that prior to nationalisation of their respective primary
schools, they were receiving monthly allowance of Tk.50/-(Taka fifty)
only in addition to their MPO for having been appointed as Headmasters
by the authority concerned. Moreso, their proposals for promotion as
Headmasters were pending before the Director General, Compulsory

Primary and Mass Education Implementation Unit for final approval.

However, fact remains, the appellant, Ministry of Primary and
Mass Education vide office order bearing Memo no. 38.007.015.000.08.
00.2013-480 dated 10.11.2013 appointed the respective respondent-writ
petitioners as Assistant Teacher with effect from 01.01.2013 under Rule
4(1) of the Rules, 2013. While filing the writ petition, the respondent-
writ petitioners, who were appointed as Assistant teachers vide the said
office order, neither challenged the same nor was the Rule Nisi issued to
that effect. They also did not challenge Memo no. 05.00.0000.171.12.
020.18.23 dated 23.02.2020 issued by the Ministry of Public
Administration negating their prayer to consider ‘@& sipaET for
determining their seniority in view of Rules 4(1) and 9(1) of the Rules,
2013. In addition, vide Memo no0.07.00.0000.161.38.001.17.92 dated

12.08.2020, the Finance Division, Ministry of Finance reiterated the
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legal position that “=&= si@a== is applicable for counting pensionable
service period only for the nationalised teachers. Said memo has also not

been challenged.

Without challenging the said office orders dated 10.11.2013,
23.02.2020 and 12.08.2020 respectively seeking direction in the form of
mandamus to treat the respondent-writ petitioners as Headmasters is not
maintainable in the eye of law. In addition, no document is available
before this Division to show that the respondents-writ petitioners have
been duly appointed as Headmasters prior to nationalisation with the
approval of the Director General, Compulsory Primary and Mass
Education Implementation Unit, as is required under memo dated
14.07.2008, save and except that they received Monthly allowance of
Tk.50/- (Taka fifty) only in addition to their MPO for rendering service

as Headmaster.

The High Court Division did not at all take into consideration of

the said legal and factual position of the case.

In view of the above, the High Court Division erred in law by
giving direction upon the appellant-writ respondents to treat the
respondents-writ petitioners as Headmaster when they failed to show
that their entitlement to be treated as Headmaster is rooted in statute, as
being the foundation to claim writ of mandamus.

Accordingly, the appeal is allowed without any order as to costs.
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Civil Petition Nos.1271 and 1326 both of 2020 are disposed of in

the light of the judgment being delivered in Civil Appeal No.73 of 2023.

02.07.2026.

Jamal/B.R./Words*6200*



