IN THE SUPREME COURT OF BANGLADESH
HIGH COURT DIVISION
(SPECIAL ORIGINAL JURISDICTION)

WRIT PETITION NO. 15674 OF 2023

IN THE MATTER OF:

An application under Article 102 of the
Constitution of the People’s Republic of
Bangladesh

And

IN THE MATTER OF:

Janata Bank PLC.
- Petitioner
_VS_
Government of Bangladesh and others.

- Respondents.
And

Mr. M. Mohiuddin Yousuf, Advocate
......... for the Petitioner.

Mr. Samarendra Nath Biswas, DAG with

Mr. Md. Abul Kalam Khan Daud, A.A.G and

Mr. Md. Modersher Ali Khan (Dipu), A.A.G
........ For the Respondent-government.

Heard on 29.02.2024, 14.03.2024 and
Judoment on 21.03.2024

Present:
Mrs. Justice Farah Mahbub.
and
Mr. Justice Muhammad Mahbub Ul Islam

Farah Mahbub, J:

In this Rule, 1ssued under Article 102 of the Constitution of the
People’s Republic of Bangladesh, the respondents have been called
upon to show cause as to why the impugned Order No. 43 dated
23.11.2023 passed by the Artha Rin Adalat, Chattogram in Artha Rin
Suit No. 691 of 2016 (Annexure-F) directing the petitioner bank to

remove the name of the respondent No. 9 from the list of Credit



Information Bureau (CIB) maintained with Bangladesh Bank, should
not be declared to have been passed without lawful authority and
hence, of no legal effect.

At the time of issuance of the Rule operation of the impugned
Order No. 43 dated 23.11.2023 passed by the Artha Rin Adalat,
Chattogram in Artha Rin Suit No. 691 of 2016 (Annexure-F), was
stayed by this Court for a prescribed period.

Facts relevant for disposal of the Rule, in short, are as follows:

The petitioner is a state owned bank operating its banking business
throughout the country for a long time with utmost reputation in the
financial sector.

In response to the application filed by the respondent No. 4
represented by the respondent No. 9, the petitioner bank sanctioned
Tk.20,86,80,000/- in his favor on 04.10.2009 with notice. Respondent No.
9 accepting all terms and conditions as mentioned in the sanction letter
executed the respective charge documents namely Deed of Mortgage No.
18971 dated 17.12.2009 and Power of Attorney dated 17.12.2009 in
favour of the petitioner including DP note and letter of personal
guarantee. Moreover, the respondent No. 9 also created charge with the
Registrar of Joint Stock Companies on 17.12.2009 in respect of fixed and
floating assets of the respondent No. 4 (Annexure-A).

After disbursement of the loan amount on 15.12.2010 respondent
No. 9 applied to the petitioner bank for approval to transfer of his entire

shares of the respondent No. 4. The petitioner bank duly approved the



said prayer vide office letter dated 21.09.2011 (Annexure-B) subject to
continuation of the personal guarantees of the respective directors of the
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said respondent in connection with the said loan,

On 15.01.2015 and 10.12.2015 respectively the respondent No. 9
requested the petitioner bank for exemption from the respective personal
guarantee so was executed by him against the said loan. Said prayer was
refused by the petitioner bank on 05.05.2016 with notice to the respondent
No. 9. Hence, personal guarantee of the said respondent No. 9 regarding
the loan in question is still in force.

Meanwhile, the respondent company having failed to pay off the
loan amount within time it became defaulter. Accordingly, the petitioner
bank instituted Artha Rin Suit No. 691 of 2016 before the Artha Rin
Adalat, Chattogram for recovery of the defaulted loan amount to the tune
of Tk. 44,96,17,695.40 including interest as on 19.11.2006. Respondent
No. 9 contested the suit by filing written statement. Pending disposal of
Artha Rin Suit respondent No. 9 filed an application on 22.11.2023
(Annexure-E) under Section 57 of the Artha Rin Adalat Ain, 2003 before
the Artha Rin Adalat, Chattogram for removal of his name from the list
of Credit Information Bureau (CIB) maintained by Bangladesh Bank on
the contention, inter-alia;
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Upon hearing the applicant defendant respondent No. 9 the Adalat
allowed the prayer with direction upon the petitioner bank to remove the
name of the respondent No. 9 from the list of Credit Information Bureau
(CIB) maintained by Bangladesh Bank vide impugned Order No. 43

dated 23.11.2023 with the following findings:
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Being aggrieved by and dissatisfied with the petitioner bank has
filed the instant writ petition and obtained the present Rule Nisi.
M. Mohiuddin Yousuf, the learned Advocate appearing for the

petitioner submits that mere transfer of shares of the borrowing



company does not invalidate the personal guarantee, for, the
redemption of the personal guarantee has not been approved by the
petitioner bank. As such, he submits that in view of Section 27Ka of
the Bank Companies Act, 1991 personal guarantee of the respondent
No. 9 so has been executed in connection with the outstanding
liabilities of the respondent No. 4 is still in force.

He also submits that in the sanction letter dated 04.10.2009 it
has been clearly mentioned that even though the shares of the
borrowing company owned by the personal guarantors were
transferred but personal guarantee of the respondent No. 9 shall
remain in force in favour of the petitioner bank. The Adalat while
allowing the prayer of the respondent No. 9 has miserably failed to
consider the said legal position.

Moreover, he submits, inclusion of the name of the respondent
No. 9 in the CIB report is maintained by Bangladesh Bank, who is not
a party to the suit; on that score as well the impugned order must be
struck down for having no legal basis in the eye of law. Hence, the
impugned Order No. 43 dated 23.11.2023 passed by the Artha Rin
Adalat, Chattogram in Artha Rin Suit No. 691 of 2016 is not tenable
in the eye of law.

No one appears on behalf of the respondent concerned in order
to contest the Rule.

Admittedly, allowing the prayer of the respondent No. 9, as

being the Managing Director of the respondent No. 4 company the



petitioner bank sanctioned loan for an amount of Tk. 20,86,80,000/-
vide sanction letter dated 04.10.2009. However, on accepting all terms
and conditions of the said sanction letter the respondent No. 9
executed respective charge documents including personal guarantee.
After disbursement of loan respondent No.9 vide letter dated
15.12.2010 applied to the petitioner bank for transfer of his respective
shares of the respondent No. 4. Said prayer was duly approved by the
petitioner bank on 21.09.2011 (Annexure-B) subject to fulfillment of

the following conditions:
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Meanwhile, respondent No. 4, the company became defaulter and
in view of clause No. 1 of the office letter dated 21.09.2011 issued by the
petitioner bank the name of the respondent No. 9 along with other
directors of the respondent No. 4 company were enlisted in the Credit
Information Bureau of Bangladesh Bank. Accordingly, respondent No. 9
vide letter dated 15.01.2015 (Annexure-C) made a prayer to the petitioner

bank to exclude his name from the CIB report and to return his respective



personal bank guarantee. Said prayer of the respondent No.9 was declined
by the authority concerned of the petitioner bank in its 10/2016™ meeting
dated 20.04.2016 (Annexure-C2). In other words, the personal guarantee
of the respondent No. 9 in connection with the defaulted loan amount of
the respondent No. 4 company is still in force. Resultantly, the name of
the respondent No. 9 along with others had been enlisted in the CIB report
of Bangladesh Bank.

However, the process of collection and furnishing of Credit
Information is being dealt with by the Bangladesh Bank vide Chapter IV
of the Bangladesh Bank Order, 1972. In Stadmax Ltd. Vs. General
Manager, Credit Information Bureau, Bangladesh and others reported

in 50 DLR 594 it has been observed, inter alia:

“....The expression “Credit Information " as defined in
Article 42 of the Bangladesh Bank order, 1972 means any
information relating to the amount and the nature of loans or
advances and other credit facilities granted by a banking
company to any borrower or class of borrowers and the
nature of security taken from any borrower for credit
facilities granted to him and the guarantee furnished by a
banking company for any of its customers. The information
of defaulting borrowers with their names and addresses can
be said to be “Credit Information” within the meaning of
Article 42(c) of the Bangladesh Bank Order, 1972 inasmuch
as disclosure of list of defaulting borrowers does not connote
information relating to the amount of loan and its nature nor

credit facilities, security or guarantee as has been stated in
Article 42(c) of the Bangladesh Bank Order, 1972

The purpose of mentioning the names of the defaulting borrowers
in the CIB of Bangladesh Bank is to inform the financial institutions and
the bank companies about the defaulting borrowers so that the financial

institutions and bank do not make any loan or financial accommodation to



them as envisaged under Section 27KaKa(3) of the Bank Companies
Act,1991.

Since till date the petitioner bank did not release the personal
guarantee of the respondent No. 9, as is apparent from office letter dated
05.05.2016 (Annexure-C2) and pursuant thereto the name of the
respondent No. 9 has been enlisted in the CIB report of Bangladesh Bank
hence, upon allowing the prayer of the respondent No. 9 giving direction
upon the petitioner bank to exclude the name of the said respondent from
the list of CIB of Bangladesh Bank, is not tenable in the eye of law.

As has been observed earlier, matter of CIB is in the absolute
domain of Bangladesh Bank; when Bangladesh Bank is not a party to the
Artha Rin Suit as such, giving direction upon the petitioner Bank, a
financial institution being supervised and regulated by Bangladesh Bank,
to exclude the name of the respondent No. 9 from the list of CIB is a
glaring instance of non application of judicial mind of the Adalat in
question.

Last but not the least, Artha Rin Suit No. 691 of 2016 is still at trial
stage; as such, without taking evidence in support of the pleadings of the
respective parties passing the impugned order dated 23.11.2023 by the
Adalat has the effect of relieving the respondent No. 9, the defendant No.
9, prior to passing the judgment and decree. Hence, there can be no doubt
to find that the order dated 23.11.2023 passed by the Adalat has no
mandate of law. Accordingly, it is liable to be struck down for having

been issued without lawful authority.



In the result, the Rule is made absolute.

The impugned Order No. 43 dated 23.11.2023 passed by the
respondent No. 3, Artha Rin Adalat, Chattogram in Artha Rin Suit No.
691 of 2016 (Annexure-F) directing the petitioner to remove the name
of the respondent No. 9 from the list of Credit information Bureau
(CIB) maintained with Bangladesh Bank, is hereby declared to have
been passed without lawful authority and hence, of no legal effect.

In view of the above observations and findings the Artha Rin
Adalat, Chattogram is hereby directed to proceed with the proceedings
in connection with Artha Rin Suit No. 691 of 2016 in due compliance
of law.

There will be no order as to costs.

Communicate the judgment and order to the respondents concerned

at once.

Muhammad Mahbub Ul Islam, J:

I agree.

Tofaye.A. B.O
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