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(SPECIAL ORIGINAL JURISDICTION)

WRIT PETITION NO. 2242 OF 2023
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Mr. Mahbub Shafique, Advocate
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Ms. Tahmina Polly, AAG
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Ms. Nahid Sultana Jenny, Advocate
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Present:
Mr. Justice Zafar Ahmed
And
Mr. Justice Sardar Md. Rashed Jahangir
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Judgment on : 06.06.2024

Zafar Ahmed, J.

In the instant writ petition, this Court issued a Rule Nisi

on 20.02.2023 calling upon the respondents to show cause as to
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why the levy of Value Added Tax (VAT) to the tune of Tk.
1,30,00,000/- by the Sub-Registrar, Gulshan, Dhaka
(respondent No.9) for registration of sale deed No. 5459 dated
20.11.2020 as evidenced from Memo No. 44 dated 12.01.2022
issued by respondent No. 9 in violation of the “J&y @@ F1 @
IS W% W2, 205%” (Annexure-G) should not be declared to
have been made without lawful authority and is of no legal
effect and as to why the respondents should not be directed to
refund the said amount of Tk. 1,30,00,000/- to the petitioner.

The respondent No. 6 Chairman of the National Board of
Revenue (NBR) and respondent No. 9 Sub-Registrar, Gulshan,
Dhaka contested the Rule by filing separate affidavit-in-
opposition.

The petitioner is a public limited company duly
incorporated under the Companies Act, 1994. The petitioner
has obtained registration under the Insurance Act, 1938 and
runs the business of insurance in Bangladesh since the year of
2000.

The petitioner purchased a piece of land from one Faria
Khan, the constituted Attorney of one Monzur Morshed Khan,
measuring 8 Katha 1 Chhatak 35 square feet situated at Plot No.

13, Road No. 18, South Gulshan Commercial Area under the
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Gulshan Sub-Registry, vide Registered Sale Deed No. 5459
dated 02.11.2020 at the price of Tk. 65,00,00,000/-. For the
purpose of registration of the said Sale Deed, the respondent
No. 9 i.e. the Sub-Registrar, Gulshan directed the petitioner to
pay 2% of the value of the deed, i,e. Tk. 1,30,00,000/- as “*lo75=y
e ¥4 (VAT). Accordingly, the petitioner, vide Chalan No.
T-37 dated 01.11.2020 paid the said amount of money against
Code No. 1-1133-0010-0311 in the Sonali Bank, Tejgaon
Registration Complex, Dhaka district and got the said Sale
Deed registered on 02.11.2020.

Thereafter, the petitioner, having perused the relevant
law on VAT, found that there is no provision to levy any VAT
for registration of land transferred between two
individuals/companies except land developer or real estate
organization. Accordingly, on 03.01.2021 the petitioner
submitted an application before the concerned officer of the
Gulshan Sub-Registry, Dhaka under Section 8 of the Right To
Information Act, 2009 in prescribed ‘Form-Ka’ seeking
information as to whether levy of the VAT for registration of
the said land was lawful and under which law/rules the same

was levied.
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Having received no response from the office of the
respondent No. 8 (District Registrar, Dhaka), the petitioner
preferred an appeal on 28.02.2021 before the Appellate
Authority ie. the Inspector General of Registration,
Registration Department under Section 24 of the Right To
Information Act. The Appellate Authority did not dispose of the
said appeal within the stipulated time frame. In such
circumstances, on 08.04.2021 the petitioner submitted a
Complaint being No. 91 of 2021 before the Information
Commission under Section 25 of the Right To Information Act.
The Information Commission, after hearing both the parties,
vide its decision dated 27.12.2021 directed the respondent No.
9, i.e. Sub-Registrar, Gulshan to provide the information to the
petitioner.

Thereafter, the respondent No.9, vide Memo being No.
44 dated 12.01.2022 provided the information to the petitioner
stating that Tk. 1,30,00,000/- was levied as VAT for
registration of the aforesaid Sale Deed No. 5459 dated
02.11.2020 as per the provision of “FT G F 8 TS F
W&, 205%” (in short, the Ain, 2012) and “ST T RGN

o4 8 MR R[EWET, 20%0” (in short, the ‘Rules, 2021). The
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information supplied by the respondent No. 9 is reproduced

below:

TAARTS 2
ARl W2 -¢8¢> OIfFA- 03.35.203%0 (@F©l- &Eife TIT

2 FINebE, Rrarel- Saga (e 2 @7 Siew e
-GS FIRET QW wfFEem [edice T ke 39
/M H,90,00,000/- (G (I fa=i =) BIHI T A

T 8 TP UF W, 003 IR T T IREAE 9
TG @ SR RIGAET, 202" SR 2= 4T AACE |

T& WEEls ARG 7092 I o RS 39 AR, Sood
qife zeace Ry afFEioe @aeE=, 7 REAET F4
R, Sobd A R wHhIER A R NqoRewE Wl ()
S T IREAE 4 RS SY1RMS & 7 |

T& WG ARG 7098 I o IREE 39 W2, Sood
JifeeT 2R R TS &N WA T IREE 3 3,
Sobd @7 Sy ©HPIeT @ R SR wl () SRR
T OREET 9 (O TGRS &1 JEAR (PO A 1

PR T A F4 I_W 5,90 ,00 ,000/- (4% @15 fasr
%) BTl SRl Arerd e S Sl WZPTa 20ACR |
T R F4 AR D90 ,00,000/- (GF (FG = o)
BIT STpifel Aerd foTd MR el SR A0 4R T
BT (raeearly s SRS =7 1 |

SR T AT (6 ©f (T T WA =0, ©f

a2 AT T TSI e (@IS AT @A
FAT (@CS 2MCF; IR SR NG (FTC T~ 3-3399-0050-
003}-TO TP (FRMIE SN AT IR ©f GO AT
@MCCT AR TP qeT W o f[eabe 1 Ie-
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wiEhg SE 20e @I T (9L W (FIC FE +32 |

Upon receipt of the aforesaid information, the petitioner
carefully perused the provisions of the Ain, 2012 and the Rules,
2021 and found that there is no provision in the said Act or
rules for levying any VAT for registration of land transferred
between two individuals/companies except land developer or
real estate organizations. Thereafter, the petitioner, vide
application dated 21.11.2022 requested the respondent No. 9 to
refund Tk. 1,30,00,000/- collected as the VAT. In response, the
respondent No. 9, vide Memo being No. 889 dated 27.11.2022
informed the petitioner that there is no scope in law to refund
the money.

Upon receipt of the aforesaid response, the petitioner,
vide application dated 19.12.2022 requested the respondent No.
6 i.e. Chairman, NBR to refund Tk. 1,30,00,000/-. Having
received no response, the petitioner through his learned
Advocate served a notice demanding justice upon the
respondents on 15.01.2023 and requested them to refund Tk.
1,30,00,000/-. But the respondents did not pay any heed to the
said request of the petitioner and hence, the instant writ petition

and issuance of the Rule Nisi.
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The case of the respondent No. 6 Chairman of the NBR
is that the NBR has already disposed of the application filed by
the petitioner, vide Memo No. 08.01.0000.080.10.002.12/965
dated 02.03.2023 stating,

“Boife RcH oS uE S SR TR G, o A
I8 T CF W2, 00 GF 4R 9 8 o TRIAE 9 '8 F¥IS 6F
R, 000 @7 [ ¢ SRR FEET Q=0 T N Sy
AR

The case of the respondent No. 9 Sub-Registrar, Gulshan,
Dhaka is that he had collected the VAT on the value of the land
in accordance with law. The further case of the respondent No.
9 is that the amount in question was paid by the petitioner as
VAT and the same has been deposited with the respondent No.
5 NBR and if the petitioner genuinely believes that he has a
proper claim, he should make the claim before the respondent
No. 5.

The learned Advocate appearing for the petitioner
submits that neither the petitioner nor the vendor of the Sale
Deed No. 5459 dated 02.11.2020 is a land developer or real
estate organization. Clause (Chha) of paragraph No. 7 under the
2" Part of the First Schedule of the Ain, 2012 categorically

exempted VAT for registration land transferred between two
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individuals/companies except land developer or real estate
organizations, but in the instant case the respondent No. 9 most
illegally and arbitrarily levied VAT at the rate of 2% of the
value of the land for registration of the Sale Deed in question.

The learned Advocate further submits that the
Registration Manual, 2014 categorically provides that
Registering officers are authorized to refund fees where
amounts levied in excess of the proper amounts which may be
levied under the Registration Act, 1908 on a document which is
registered (Page 233 of 3™ Volume) and accordingly, the
petitioner requested the concerned respondent to refund Tk.
1,30,00,000/- which was illegally levied as VAT, but the
respondents have not refunded the said money which they are
bound to do under the law.

The learned Advocate appearing for the respondent No. 6
(NBR) submits that as per the Rules, 2016, the petitioner is
required to submit its claim for refund of the VAT which is
levied excessively, if any, in the prescribed form ‘Musok-9.1°.
But the petitioner did not submit its claim in the prescribed
form. Therefore, the respondents could not consider whether the

petitioner has any legitimate claim or not.
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The further case of the NBR is that it did issue any
circular/order/notification upon the respondent No. 7 Inspector
General of Registration for collection of the VAT at source in a
situation like the present scenario.

The learned Advocate appearing for the respondent No. 9
(Sub-Registrar, Gulshan) submits that the Sale Deed in question
was registered on 02.11.2020 and the Ain, 2012 came into
effect on 01.07.2019 by repealing the earlier Value Added Tax
Act, 1991. Therefore, Ain, 2012 applies to the case in hand.
Section 2(20) of the Ain, 2012 provides that VAT is applicable
on immovable property and Section 2(94) states that supply
means and includes the supply of immovable property.
Additionally, Section 2(96) provides that in relation to a supply
of any immovable property, the time of supply means the time
when the property is delivered, transferred or assigned.
Furthermore, under Section 2(102) read with Section 17 of the
Ain, 2012 supply of immovable property means and includes
sale of the same. The specific case of the respondent No. 9 is
that in the attending facts and circumstances of the case, he
acted in accordance with law in levying the VAT in question.

Admittedly, neither the petitioner nor the vendor of the

sale deed in question is a land developer/real estate
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organization. The transfer of the land and registration of the
same was done between a private individual and a company.
Section 26 of the Ain, 2012 states,

“QU | SRS FHRAIR I SFIRSAE wEmifa |- 9
A AR PR AFE AT (@, e Tz v
SyIRfeeE 2309, T:
(F) & ST BIRS (FIF IR T SIS 3
(¥) SRy=foRe FRRAR Q=R A (right)dr of@y @ A
fa@rem wfsR(option) RS FRHIR |7

Clause (Chha) of paragraph No. 7 under the 2™ Part of
the First Schedule of the Ain, 2012 categorically exempted
VAT on sale or transfer of land and registration thereof between
two individuals/companies except land developer or real estate
organizations (& R A1 =WRA R TR 7T (SN TH 7Ry @
S feyiel 7yl rors). In the circumstances, Section 2(94),
Section 2(102) and Section 17 of the Ain, 2012 have no manner
of application to the admitted facts of the case in hand
inasmuch as the exception to the general principle as contained
in Section 26 read with clause (Chha) of paragraph No. 7 under
2" part of the First Schedule squarely applies to the case of the
petitioner. Accordingly, we have no hesitation to hold that the
levy of 2% VAT to the tune of Tk. 1,30,00,000/- was done

without lawful authority.
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Now, we turn to the question of refund. The notification
under S.R.O. No. 254-Law/2014 dated 26.10.2014 which was
issued in pursuance of the provision of Section 78 of the
Registration Act, 1908 provides provisions in respect of
refundable fees. In the instant case, the excess amount was
collected not as registration fees but as the VAT and hence, the
S.R.O. in question does not apply to the instant case.

Section 72 of the Ain, 2012 provides as under:

“q) | Sfefae wAfareifee 7 ST A @S g 1- (D)
IM @ FE @FF T ERIMT WiRkEE guife amy IR
TR Wiefie Afad w7 iy dw, ol =20 e
SN, ¥ 8 AGSCS TF N (TS A= T ST FT
I 3 AT ARG KPS T YT F401 AR |
(R) I P SRES HE FEF PO (FIF 34 2ARCY F1
2T, Ol 230 (@ FAHAIACGT ALAOF (FIC TG 4 & AT
T 22AMR T& IAHAICEE WEIfTe “afore 8@ 37 (70 enie
FfCe Af7eg 1”

Section 72 has to be read with rule 52 of the Rules 2016.
Rule 52 is quoted below:

@R | (TS guiF I-(y) FRfEe Ffe v “Pre-5.5" @
FEHR R Y (S QRO G A FHRCo AR |
() &l ST TAR S1G (C G=1 0 @3 =[Sifw 27
ACATT SEFEE TS TR AT Farocary g e
PRI N ORI AR IV TIC-6F 9 BRI |
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(©) IR TIT A= SN AT ~RS! u(=F) & 37
CRITAR 4y f-fEe (e JOTRT TR A4 0o 230 |
(8) ffae 1fe B-fif (0) @ e w0 armma St ZFwR
TR AR T BZE T P57 @ FhHEAR WA
(TS AR S PIACS A |

(@) FFmEE -y (8) @ Ao =i eifer o (fox) Wew
WL TSR GRS I oy o el FREe o=l
ORI AT GG FHC-15F T I |

(V) @Il e Gfe e wfefe fieifhe s, wfiey
HTST Y (W) T (WIAF T ARG ZPIFIET TN PlC©
AT |

(q) Fefre wfe a9 To-fafy (v) @ Affe Fa arIma Tt
ZPTFIRT NI AZER A 1 AR TF GfE T “Prv-5.5”
Q@ IR WA @y N (TS O G S
IR qR FhEER 98 [fqre e swfors e wiEama
feife e 1”

It 1s crystal clear from the above-quoted provisions of the
law that the petitioner is entitled to get refund of Tk.
1,30,00,000/- which was collected by the respondent No. 9 Sub-
Registrar as the VAT. It is also mandate of law that in such a
situation the petitioner must apply to the respondent No. 5 NBR
for refund of the said amount as per the procedures laid down in
rule 52 by submitting an application in the prescribed form
Musok-9.1. Admittedly, the petitioner did not make the demand

in accordance with the provisions of rule 52.
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Under rule 52(3) and/or rule 52(6), as the case may be,
the person applying for refund has to make such application
within the period stipulated by law which has expired in the
instant case. Under Section 70 of the Ain, 2012 the claim for
such refund shall not be considered if the same is not made
within the stipulated period. In the instant case, the petitioner
pursued the matter in judicial review forum.

The terms of the instant Rule consist of two limbs. The
first limb of the Rule relates to validity of the imposition of
VAT and the second limb relates to refund of the same. Since
we have already categorically held that the VAT in question
was levied and collected without lawful authority and beyond
the sanction of law, the petitioner is entitled to refund of the
same. In the attending facts and circumstances of the case, the
period of limitation mentioned in rule 52 1is condoned.
However, the petitioner must prefer the claim in the prescribe
form Musok-9.1 within 6 months as per provision of rule 52(6)
from the date of the receipt of the judgment, if so advised.

In the result, the Rule is made absolute.

Levying the VAT of Tk. 1,30,00,000/- by the respondent
No. 9 (first limb of the Rule) is declared to have been done

without lawful authority and is of no legal effect.
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In respect of second limb of the Rule (refund of the VAT
of Tk. 1,30,00,000/-), the concerned officer of the respondent
No. 5 NBR is directed to proceed with the matter i.e. either to
refund or to adjust the same in accordance with law if such
application for refund in form Musok-9.1 is made before the
concerned officer of the NBR provided the application is made
within a period of 6 (six) months from the date of receipt of this
judgment.

This Court takes judicial notice of the fact that in spite of
provisions contained in Section 26 of the Ain, 2012 read with
First Schedule, 2" part Clause 7(Chha), the office of the Sub-
Registrar collects VAT from the general people who do not fall
within the category of land development and/or building
construction organization which is absolutely without lawful
authority and is violation of Article 83 of the Constitution.
Article 83 is quoted below:

“83. No tax shall be levied or collected except by or under

the authority of an Act of Parliament.”

It has been categorically submitted before us by the NBR
that it did not issue any circular to collect VAT at the time of

registration of land from the general people who do not fall
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within the category of land developer or building construction
organization.

In the above premise, the respondent No. 7 Inspector
General of Registration is directed to immediately issue a
circular/notice to all the sub-Registrars to refrain from
collecting VAT which he is not authorized to do under the
above-mentioned provisions of law. Office is directed to send

the copy of judgment to the concerned respondents fortwith.

Sardar Md. Rashed Jahangir, J.

I agree.
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Arif, ABO



