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‘The prosecution case, in brief, is that on 24.06.93 at 4
p-m. P. W. 5 Lutfor Rahman, started from Dhaka for his home
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under Gaffrargaon P. S. District- Mymensingh and he reached
Bormi station by bus at 7 p.m., then he camr to Biswaw Road at
Tack Para by Dingi Boat and then he started for his home from
Tack Para on foot and when he reached near the house of A.
Motaleb at about 11.30 p.m., three accused persons namely
Foizuddin, Asad and Kalsm armed with deadly weapons attacked
him and looted Tk. 500/-, a gold-ring, a wrist watch and other
belongings worth taka 6074.50 and that he (P. W. 5 Lutfor
Rahman) could identify the accused persons who are the residents
of his own village by the light of the torch of the accused persons
and asked them why the being known to him were doing so and
hearing this, accused Foiz Uddin (absconding) dealt a dagger
blow at his bally and accused Asad dealt a knife blow at his back
with a view to kill him. Thereafter they tied his hands and legs and
fastened him with a raintitree by the side of the road keeping half
portion of his body in the water and then went away thinking that
the had died. P. W. 5 then removed his tie of the hands by his teeth
and then slowly came to the Pagla Bazar about 400 yards away
from that place and called the shopkeepers thereof and
accordingly P. W, 3 Sayed Ahmed, a shopkeeper woke up and
brought him to the nearby Hafizia Madrasha and being informed
by said Sayed Ahmed his victims father, P. W. 1 and other persons
case there and he narrated the occurrence to them including his
identification of accused Foizuddin, Asad and Kalam. P. W. 5 was
first taken to Bormi Bazar and by the advice of the doctor of Bormi
Bazar he was sent to Dhaka Medical Collage Hospital on the said
night by hiring a Mini Bus and was admitted therein. Thereafter
his father, P. W. 1 Jalaluddin lodged the F. I. R Ext-1 with P. S.
Gaffargaon on 30.06.93 against the three accused persons.

P. W. 12 Sub-Inspector Md. Shamsul Haque took up the
investigation of the case, visited the P. W. prepared sketch map
with separate index of the P. S. examined witnesses and finally
submitted charge sheet against the 3 accused persons under
section 394 of the Penal Code.

At the commencement of the trial on perusal of record a
charge under section 394 of the Penal Code was framed against
all the three accused persons including absconding accused
Foizuddin. The charged framed was read over and explained to

the accused Asad ad Abul Kalam who pleaded not guilty thereto
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and claimed to be tried in accordance with law.

The prosecution in order to prove the charge against the
accused persons examined 13 P. Ws and tendered.

After the closure of the prosecution evidence the accused
Asad and Kalam were examined under section 342 of the Cr. P. C.
and their statements were recorded there under. They pleaded
innocence and declined to adduce any D. Ws in their defence. The
defence case, as it appears from the trend of the cross examination
of the P. Ws is that the accused persons are innocent and that they
have been falsely implicated out of political rivalry.

Now the point for determination is whether the prosecution
had succeeded in proving the charge under section 394 of the
Penal Code against the accused persons beyond all reasonable

doubts?

Findings and decision

The prosecution in order to prove the charge levelled
against the accused persons examined as many as 13 P. Ws.

P. W. 1 Jalaluddin is the informant and father of the victim.
In his examination in chief P. W. 1 says that the occurrence took
place on the night following Thursday, the 24" June, 93 at bout
11/12 o’clock and that at that time he was at his dwelling house
and that he being informed of the occurrence by P. W. 3 Sayed
Ahmed came to the Pagla Bazar and found the victim Lutfor
Rahman with bleeding injuries on his persons i.e. belly, hand etc,
at the Furkania Madrasha near the said Bazar and that his son
victim Lutfor Rahman at that time could talk a little and that he
disclosed that he had identified the miscreants and that at first he
was taken to Bormi Bazar and on the advice of a M. B. B. S.
Doctor of Bormi Bazar he was taken to Dhaka Medical College
Hospital by hiring a coaster on the said night and that he was
admitted therein and under went and operation and that in the
hospital he (Lutfor Rahman) disclosed that he had identified 3
dacoits namely accused Asad, Kalam and absconding accused
Foizuddin and that Foizudin dealt a blow on his abdomen. P. W. 1
further states that his son, Lutfor on his return from Dhaka while
reached Tack Para (Bishaw Road) near the house of Motaleb, the
3 accused persons attacked him for committing robery and that his
son identified those 3 accused persons and on his disclosure of the

said identification, the accused persons caused him injuries and
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robbed his various articles including taka 500/- in cash and then
his son was tied with a tree by the side of the road and that after
the departure of the robbers he removed his tie by his teeth and
slowly came to Pagla Bazar and on his alarm the shopkeepers
thereof including Sayed Ali came out P. W. 1 further stated that
after 2/3 days of the occurrence he lodged the F. 1. R which was
written as per his narration. As to the delay in lodging the F. I. R.
P. W. I states that he was fallen in ill and as such delay was
caused in lodging the F. I. R During cross examination P. W. I
says that at the time of occurrence there was rainy season and that
witness Sayed Ahmed is his cousin and that Haress Ali is the son of
his cousin, Salam is his nephew and witness Hashem is his
brother-in-law (Illegible) and that in a case brought by one Rahim
Uddin he was an accused P. W. 1 denies the suggestion that the
accused persons were the witnesses in that case, P. W. I further
says that on the night following Sunday he lodged a written ejahar
at Gaffargaon P. S. P. W. 1 denies the suggestion that the
occurrence was taken place at some other place by some other
persons.

P. W. 2 Rusmat Ali says that his dwelling house is situated
in the south of Pagla Bazar and that on the following day of the
occurrence (Friday) he heard the occurrence and visited the P. O.
and saw blood therein. Defence declined to cross-examine him.

P. W. 3 Syed Ahmed, a business man of Pagla Bazar states
that on the night following 24.06.93 he was at his shop at Pagla
Bazar and that at about 11/12 O’clock of the said night victim
Lutfor Rahmand called him and then he woke u and found the
victim with his injuries at his belly, hand and head etc and then he
took him to the Madrasha by the side of the Bazar and keeping him
with Hafez Abul Monsur he (P.W.3) went to the house of the
Informant and informed him of the occurrence and that victim
Lutfor told him that he had recognized dacoits.

In cross P.W.3 says that victim Lutfor told him about the
identifiedtion of the dacoits, but he (P.W.3) cannot say whether he
has stated it to the police.

P.W.4. Md. Foizul Islam says that he deals in medicine at
Pagla Bazar and that on the night following 24.06.93 at about
1.p.m. Syed Mia (P.W.3) narrated him the occurrence. Defence

declined to cross examine him.
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P.W. 5 Md. Lutfor Rahman, is the victim. He states in his
examination in chief that on 24.06.93 at about 4 p.m. he started
from Dhaka to his dwelling house under Mymensingh District and
that at about 7 p.m. he come to Bormi by bus and that without
getting any engine-boat he came to the Bishaw road at Pagla Tack
Pare by a small boat at about 11/30 p.m. and then he started for
his home on foot through Bishaw road and ater coming about a
quarter mile he saw light of torch and that on the road he saw
(illegible) persons i.e. accused Asad and absconding accused
Foizuddin armed with dagger and knife and also saw accused
Kalam standing there on and that accused Foizuddin and Asad
fastened his neck with a mafler and that he could identify these 3
persons who are his co-villagers and that when he asked them as
to why they being known to him were doing so then they told that
as he could recognized them he should not be left untouched and
uttering this wards Foizuddin dealt a blow by a dagger on his
belly and accused Asad dealt a knife blow on his back and then
they snatched away 500/- taka from his pocket, a golden mog two
shirts etc worth taka 6070 and then they tied him and went away
with the belief that he had died and that he removed his ties of the
hands by his teeth and tried to be saved and then he slowly came
to the Pagla Bazar, about a quarter mile from that place and then
he called the shopkeepers there (illegible) who brought him to the
Hafizia Madrasha by the side of (illegible) and then many persons
including his father came there and that he narrated the
occurrence to them including his identification of the accused
Foizuddin, Asad and Kalam and thereafter he was brought to
Bormni Bazar by boat and his condition being oritical he was
brought to Dhaka Medical College Hospital. wherein he under
went an operation. During cross examination he says that he
worked at a monthly salary of taka 3,000/- at the business centre
belonging to his uncle at Dhaka and the at first one of the dacoits
give him a blow at his head by a lathi and that the accused persons
fascened his hands and legs by a mafler and tied him with a tree
by the side of water and that half portion of his body was in the
water and that he could remove his tie within 15/20 minutes after
the departure of the accused persons. P.W.5 denies the suggestion
that he did not disclose the name of any accused at the Pagla

Bazar or that there was a long standing Land-dispute between
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them and the accused persons and due to the said grudge, the
accused persons have been falsely implicated.

P.W.6 Haressuddin says that at the time of occurrence he
was at his residence which ties about a mile in the north of the
P.O. and that on being informed of the occurrence he and
(illegible) to the Pagla Bazar and found the critically injured
Lutfor Rahman who informed him about the recognition of 3
accused persons namely Foizuddin, Asad and Kalam. During
cross examination P.W.6 denies that he has not stated to the police
about the victim’s utterance regarding the recognition of the
accused persons.

P.W.7 Abul Hashedm says that at the time of occurrence he
was at his residence which is about a quarter mile away from the
P.W. and that on being informed, he came to the Pagla Bazar and
saw the critically injured Lutfor Rahman who narrated him the
occurrence including his recognition of accused Foizuddin, Asad
and Kalam. He identifies the accused on the dock.

During cross examination on he says that about one month
after the occurrence he was examined by the police. He denies the
suggestion put to him by the defence that the victim disclosed
nothing about the identification of the accused persons on that he
(P.W.7) did not state the same to the police.

P.W.8 Md. Badal Mia says that the occurrence took place
on the night following 24.06.93 and that he had a shop (medicine
shop) at Pagla Bazar and that he woke up by the call of Syed Ali,
the (illegible) shopkeeper and he saw critically injured Lutfor
Rahman. During cross examination he says that the occurrence
took place at about 11/30 p.m. when the victim Lutfor Rahman was
returning home from Dhaka and that on the night of occurrence he
saw the victim. Defence declined to cross examine him.

P.W.10. Abdus Salam was tendered by the prosecution for
the cross examination of the defence. During cross examination
P.W.10 says that victim Lutfor Rahman is his cousin.

P.W.11. Shamsul Haque S.I. of police is the 1.O. of this
case. During investigation he visited the P.O. prepared Sketch
map, ext-3, with separate index, ext-4 of the P.O. and seized a
mafler and a ganji vide seizurelist, ext-5 and recorded the
statements of the witnesses and finally submitted charge sheet on

30.11.93 against 3 accused persons.
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During cross examination P.W. 12 says that the distance
between the P.O. and the Paglar Bazar is about 4 hundred yards
and that victim is a member of a respectable family and that he
recorded the statement of the victim on 18.07.93 at the P.O. and
that he recorded the statement of P.W. Hashem on 30.06.93. He
denied the suggestion that he has given an obliging charge sheet.

P.W.13. Md. Aminur Rahman, the then O.C. Gaffargaon
P.S. instituted the case on receipt of a written ejahar and that he
filled up the F.I.R Form, ext-2. During cross examination P.W. 13
says that he got the written ejahar but he cannot say who has
written if.

On a perusal of the evidence discussed above it appears
that all the P.Ws in a concerted voice have stated that the robbery
was committed on the night following 24.06.93 at about 11/30
O’clock on the Bishaw road at Tack Para, about a quarter mile
away from Pagla Bazar while P.W.5 Lutfor Rahman reched there
on his way from Dhaka to his dwelling house at village Pagla
Bazar under Gaffargaon P.S. I find no discrepancy in the evidence
of all the P.Ws as regards the date, time and place (illegible)
occurrence. Therefore I am led to hold that a robbery was
committed on the night following 24.06.93 at about 11/11.30, O’
clock at Tack Para and that the miscreants rebbed various articles
of the victim P.W.5 Lutfor Rahman causing him seriousluy injured.

Evidence on record shows that the victim P.W.5 Lutfor
Rahman is the main witness in this case, being he alone was fallen
in the robbery. The other witnesses had no occasion to observe the
actual commission of the offence PW-5 Lutfor Rahman has
categorically stated now the offence (illegible) committed and how
he could identify the 3 accused persons. From his evidence it
appears that he started from Dhaka on the date of occurrence i.e.
24.06.93 at about 4 p.m. for his home and that he reached Bormi
at 7 p.m. by bus and thereafter finding no engine-boat he had to
come through a small boat to the Bishaw road, at Tack Para and
then after coming on foot to a distance, about a quarter mile form
that place he was fallen in the robbery at about (illegible) p.m. It
further appears that on his disclosure of recognition, the
miscreants uttered the wards that since they had been recognised
by him, he should not be lift untouched and then the accused

Foizuddin dealt a deggar blow on his belly and accused Asad
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caused a blow on his back by a knife causing bleeding injuries.
The accused persons had, thus, come close to the P.W.5 from
where he could clearly see the face of the accused persons, who
are his co-villagers. Furthermore, since the accused persons and
the P.W.5 victim Lutfor Rahman are the residents of the same
village the recognition of the accused persons was also possible by
hearing their voice, The accused persons could not rebut the
statement of P.W.5. There appears no animus or enmity between
the accused persons and the victim Lutfor Rahman and
accordingly. I find no reason as to why he (P.W.5) would falsely
involve the accused persons. The occurrence took place in the
middle of 1993 and the P.W.5 Lutfor Rahman was examined by the
court on the latter part of 1996. I have found no inconsistency
between his statement given to the police and his statement given
to the court. If the accused persons were implicated falsely the
P.W. 5 certainly would have changed his mind during the elapse of
long three years.

From the evidence on record it further appears that P.W.5
Lutfor Rahman by removing his tie by his teeth slowly came to
Pagla Bazar, about 4 hundred yards away from the P.W. and on
his alarm P.W.3 Syed Ahmed, a shopkeeper woke up and saw his
critical condition and that this P.W.3 keeping the victim (P.W.5) at
the Madrasha by the side of the Pagla Bazar went to the house of
the victim and informed his father, the informant (P.W.1) of the
occurrence. Both P.W. 1 Jalaluddin and P.W.3 Syed Ahmed in
their evidence have stated that victim Lutfor Rahman told them
about his identification of the miscreants though not specifically
mentioning the name of the accused persons P.W.4 Foizul Islam, a
business man at Pagla Bazar has stated that he heard the
occurrence from P.W.3 Syed Ahmed. P.W.6 Haress uddin and
P.W.7 Abul Hashem have stated that victim P.W.5 disclosed the
name of the accused persons to them who came to the Furkania
Madrasha and on the night of occurrence and saw the critically
injures Lutfor Rahman P.W.8 Badal Mia and P.W.9 Azizul Haque
have not stated anything about the recognition of the accused
persons by the P.W. (illegible) Lutfor Rahman, though they had
stated so to the police during their examination under section 161
of the Cr.P.C.

Referring to the evidence of P.W. 1 Jalaluddin and P.W.3
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Syed Ahmed the learned counsel appearing for the accused
persons submits that since those two P.Ws have not stated about
the disclosure of the name of the accused persons by the victim
P.W.5 the P.W.5’s alleged identification of the accused should be
disbelieved. Record shows that these two P.Ws have stated that the
victim Lutfor Rahman having received of the injuries could talk a
little and that he only disclosed that he had identified the
miscreants. Record also shows that victim Lutfor’s condition was
so critical that on the very night of the occurrence on the advice of
an M.B.B.s. Doctor at Bormi Bazar he was sent to Dhaka Medical
Hospital by hiring a coaster and that he under went an operation.
Therein, Thus P.W.1 and P.W.3 the father and the close relation of
the victim respectively were very much anxious for saving life of
the victim without giving much emphasis for hearing the names of
those miscreants who had been identified by the victim.
Furthermore, record shows that P.W.3 keeping the victim in the
near by Madrasha went to the house of the victim for giving
information of the occurrence and after while he (P.W.3) came
there again with P.W.1. By that time come persons including P.Ws
6-9 were present to whom P.W.3 disclosed the name of the accused
persons. Therefore I find no force in the argument of the learned
counsel. The learned counsel further argues that the unusual delay
in lodging the (illegible) has created doubt about the truth of the
allegation. The occurrence took place on the night following 24.
06.93 at about 11.30 O’clock and that the victim was sent to the
Dhaka Medical College hospital on the said night and that he
under went an operation therein. As an explanation for delay in
lodging the F.IR it is stated therein that 3¢.0.59 % IR (©F ¥
B TF B (NG eerer e A ©fe i S erddie o
ofesoa % PR GG TF 3207 ©IRF [APC [[RENF© Howl Sl Sz
qEIZIF Fce 7 22a/ Since P.W.1 the father of the victim as very
much anxious about the treatment of his critically injured son, the
explanation of delay offered by him in lodging the F.I.R appears to
be satisfactory.

In view of above discussion and materials on record. |
(illegible) conclude that the P.W. 5 Lutfor Rahman, (the victim)
who is the vital witness of this case, has given a plain picture of
the occurrence including the identification of the 3 accused

persons by him. The accused could not rebut his evidence. I find
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no reason to disbelieve his evidence. He has been corroborated by
other P.W.s, particularly P.W.s 1,3,6 and 7. The abscondence of
accused Foizuddin is a relevant fact which also support the
prosecution case.

In view of above discussion and the materials on record. 1
am of the opinion that the prosecution has succeeded in proving
the charge u\s 394 of the Penal Code against three accuseds
person beyond all reasonable doubts.

I am also of opinion that a sentence of imprisonment for
five years will meet the ends of Justice.

Hence, it is,

Ordered

that the accused (1) Foizuddin (absconding) (2) Asad and
(3) Kalam be found guilty of the charge under section 394 of the
Penal Code and be convicted thereunder and sentenced to suffer
rigorous imprisonment for 5(five) years and to pay a fine of taka
500/~ (five hundred) each, in default to suffer rigorous
imprisonment for 2 (two) months more.

The sentence against absconding accused Foizuddin will
be affective from the date of his taking into custody.

Let the order portion of this judgment be sent to the
D.M/S.P., Mymensingh for their information and necessary action.

Dictated & corrected by me.

Sd/illegible Sd/illegible
24.02.1997 24.02.1997
(A.R. Masud) (A.R. Masud)
Additional Sessions Judge, Additional Sessions Judge,
3 Court, Mymensingh. 3 Court, Mymensingh.”

ARG AT T FIRINCCIR T AR AR LS (¥, 7
AT AR 2RRCE TN IR IS 2 IR ARG e St
ARSI ANl FACS THY | G wmieiees a0 ARcman @@
AR o [opfs “fefrs o7 91| e [oifts smETes a7 8 wom Afds ¥R
TR 2R =G A Fi-ega @il

T, A T (@, S1@ SN T T 20T |

e ofefie nRE o, ©f SWEe, NPT F9F WA Il [
©O/555Y-¢ MG IS ILTE 28.02.5559 CIfFTIT AT ¢ AN ORI Qe
EINIESGI

g AW 8 W Sl gfifer wo(fed) Mtwe W SImi-

REY 3- FICA IS ARFH (F5 G P Tq1 G e Fifet (PG o A=A fox 799 face =611

B1-25/5b-55(F) fSIfd 2@-53-dbr

FSICTD A5 (2T- FPEACHR *1A1-R-bbr /20 Sbr-2055/(7F5)-29-53-205b-3,00,000 FA|



@ R wifad TG @ Jea=

SfEFREReE (e f[oifte SwEre sepwsftaa oae awe <=t 2o dem
7w fAoifes ST SIS TR AT AWCT| &2 FAE |

oq AEE TEAPR ST AWTered A2 JfHB Twiece we (oRd F
P

(RroTaeife g St ireT)

RE 3- S S0 WP @G G0 TS 799 3 7171 FifeT @06 SNl 7c=3 foq 791 face =@
Fr-23/ob- 55 () /lfd 1@-53-dv
FSICTD A5 (2T- FPEACHR *1A1-R-bbr /20 Sbr-2055/(7F5)-29-53-205b-3,00,000 FA|



