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This Rule was issued on an application under section 561 A
of the Code of Criminal Procedure, calling upon the opposite

party to show cause as to why the proceeding of Sessions Case



No0.2202 of 2020 arising out of C.R. Case No.25 of 2020
(Panchlaish) under section 138 of the Negotiable Instruments Act,
1881, now pending in the Court of learned Joint Metropolitan
Sessions Judge, 4™ Court, Chattogram should not be quashed.

The prosecution case, in short, is that on 07.01.2020 the
opposite party No.2 namely Rafiqul Alam Chowdhury as an
appointed attorney as complainant filed a petition of complaint
against the accused-petitioner before the learned Metropolitan
Magistrate Adalt No.03, Chattogram in commiting of offence
under section 138 of the Negotiable Instruments Act, 1881
alleging inter alia, that the complainant and the petitioner both are
businessman. A good relationship was developed due to business
reasons between them and as such the accused took loan an
amount of Tk.1,80,00,000/- (one crore eighty lacs) from the
complainant for doing business in terms payment within short
time. For paying back the said loan money the petitioner issued a
cheque to the complainant being CD No.1057331 dated
19.09.2019 of United Commercial Bank Limited (payable at any
branch in Bangladesh) of an amount of Tk.1,80,00,000/- in favour
of the complainant. Thereafter, the complainant presented the said

cheque for encashment which was dishonoured and returned



unpaid with remark” Account closed/dormant blocked” with the
advice slip issued by the Eastern Bank Limited, Hemedibag
Branch, Panchlaish, Chattogram on 23.09.2019, 14.10.2019 and
lastly on 12.11.2019. Thereafter, a legal notice was served upon
the accused petitioner requesting him to pay the said cheque’s
money to the complainant party through registered post office on
28.11.2019 under section 138(1A) of the Negotiable Instrument
Act, 1881 but the accused did not make payment in time. Then the
complainant’s attorney filed the instant case against the accused-
petitioner. Hence, the prosecution case stated above.

Upon receiving the complaint petition filed by the Rafikul
Alam Chowdhury, Attorney of Abu Ahmad, Proprietor, Forhad
Trading, son of Alhaj Foez Ahmmad and Jahanara Begum learned
Metropolitan Magistrate, Court No.3, Chattogram examined the
complainant under section 200 of the Code of Criminal Procedure
and took cognizance against the accused-petitioner under section
138 of the Negotiable Instruments Act, 1881 and issued summons.
The accused-petitioner surrendered before the court below and
obtained bail. When the case was made ready for hearing it was
transmitted to the court of learned Additional Metropolitan

Sessions Judge, Chattogram and it was re-numbered as Sessions



Case No0.2202 of 2020 and the accused petitioner again obtained
bail from the Court of Additional Metropolitan Sessions Judge,
Chattogram. Now he is on bail. Thereafter the case was further
transferred to the Court of learned Metropolitan Joint Sessions
Judge, 4™ Court, for holding trial.

The court below after taking cognizance fixed the matter for
charge hearing. On 21.03.2021 the learned Advocate for the
petitioner filed an application under section 265(c) of the Code of
Criminal Procedure submitting that there is no consideration
money and they had the financial transaction with each other and
they are close relative. The petitioner did not issue any cheque to
the complainant. There was a lease agreement (Sl 5&) of the
property in between them. The complainant invested an amount
of Tk.70,00,000/- for business purpose. Later on several dates he
paid back an amount of Tk.53,15,000/- to the complainant. For
assuring payment of the loan three blank cheques were issued. But
the complainant along with 5/6 unknown persons illegally entered
into his business place and forcefully took away 7 pieces of signed
cheques (including the cheque of the instant case) and 6 non-
judicial stamp. The petitioner again and again asked to return the

same but the real complainant Abu Ahmed did not pay heed to his



humble request. Finding no other alternative way the accused filed
G.D. Entry being Panchlaish Police Station G.D. No.395 dated
09.12.2018. Thereafter he also on his final attempt filed a
complaint to the RAB as well just to recovery the cheques which
were taken forcibly from him. Learned court below without
considering the content of the application under section 265(c)
framed the charge against the accused-petitioner. Thereafter the
Attorney of the real complainant Abu Ahmad called on for
making deposition before the court below. Accordingly he as
P.W.1 deposed before the court but he was not cross-examined
instantly by the accused-petitioner.

Subsequently the accused-petitioner on surrender obtaining
bail and on recall he cross-examined the P.W. On 25.05.2022. In
reply to the cross-examination P.W.1 as Attorney denied the
suggestion put to him. “ 7] T @, <61 (GTFF TAW I 7 STHM bo
% 51l feed @R i Wwenfs weace1” It was also suggested to the
P.W.1 “ 9% T @, IW! S 20T SRS ©F ©ife @R ouls Afe 63
A oafb stamp el e SR B feafee A W 9 e WLyl A
fafez|” Finally it was further replied on suggestion to the P.W.1
‘o] T @, I AT™M (AHE ovls ¢F @@F [y e s

fcaeRs 1, o4 7S o> 5F Fite AR IGhe gNE @ At A
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On the other hand accused-petitioner Md. Nurul Hakim as
D.W.1 deposed before the court. He stated in his examination-in-
chief that he took lease (®f@l) of the shop on the basis of lease
agreement and he has given as ‘jamanat’ three cheques. In total 7
cheques and 6 stamps were taken by the actual complainant Abu
Ahmad and thereafter filed this case through Rafikul Alam
Chowdhury by way of power of attorney. In his examination-in-
chief he further stated that he filed G.D. being Panchlaish Police
Station G.D. No.395 dated 09.12.2018 and filed complaint before
the RAB for recovery of the cheques as well as stamp papers,
since it was valuable documents. The accused frankly stated in his
examination-in-chief > 3fo (5% Wt 42 TN F7 F7 AceT0R NI
SIICE AT AT QNI (A | JeT03 T AN PR (AP ANGT] WO S 7T
v¢ T&E GBI In this regard he filed the separate case being C.R
No0.88/2020 which is pending before the revisional court. We are
not discussing on that line.

On the above narration of fact it can be safely observed that
defence will set up his case through suggestion, actually defence
suggestions are the actual facts of the case.

The above discussion on instagram in between real



complainant Abu Ahman and the present accused-petitioner
which is exhibited as Exbt. ‘Gha’ containing 11 pages and G.D.
No.395 as Exbt.’"Uma’ one sheet. D.W.2 Ahmed Kabir deposed
before the court supporting the deposition of D.W.1. He simply
stated that he was aware about the problem and dispute in between
the Abu Ahmad and Nurul Hakim. They sat together to resolve the
dispute, but failed.
Learned Advocates Mr. Md. Taizul Islam along with Ms.

Fatema-Tuz-Zohra appearing on behalf of the accused-petitioner
filed supplementary affidavit with Annexure-F, G and H series.
He submits on referring the cheque and deposition of D.W.1 that
the impugned cheque being CD No.1057331 was alleged to have
been given by the drawer stating the word as recorded in the
evidence “<Ifs1 5% . Whether it was signed or not it is not clear.
If it is signed or blank whatever may be according to
depositions/evidences of D.Ws 1 and 2 impugned cheque was
given without filling up all space, i.e. (a) name of the payee, (b)
date of issue, (c) amount of money and (d) signature of the
drawer. Learned Advocate for the petitioner submitted that this
nature of blank cheque is not a cheque in the eye of law according

to section 6 of the Negotiable Instruments Act. He also added that



the definition of section 5 of the Negotiable Instruments Act the
cheque actually a bill of exchange which will be written by the
drawer himself, without issuing the same as per provision of
section 6 read with section 5 of the Negotiable Instruments Act.
Drawer is facing criminal prosecution for drawing of the cheque
i.e. in the instant case the complainant himself act as drawer
writing down the date name, amount of money everything
contained in the cheque but he is styling himself as complainant of
the case. He should be the accused of the case for writing down
the cheque, the date, amount of money, name of the person. These
nature of illegal practice should not allow to continue. Samething
must be done by the Apex Court, it is quite injustice to the
innocent drawer.

On the other hand learned Advocate Mr. Moshfiquddin
Bakhtiar appearing on behalf of the opposite party No.2, the
complainant submits that the accused-petitioner the drawer of the
instant case issued a cheque and that has been placed for
encashment and it was dishonoured for the cause of insufficient
fund. Thereafter maintaining all statutory requirements of law as
provided in under section 138 of the Negotiable Instruments Act

filed the instant case. Everything will be decided by the trial court,



not by this Court. He further submits that the case is very clean
and simple that the cheque was dishonourd and the accused-
petitioner will be punished if he failed to pay off the money as
mentioned in the cheque. He did not cite any decision in support
of his submission.

The juxtaposition of the examination-in-chief of P.W.lin
the case and suggestions put to the P.W.1 and replies threats
clearly show a false and fabricated scenario to the court and
demanded to discuss section 6 read with section 5 of the
Negotiable Instruments Act, 1881, as to the literal meaning or core
meaning of above noted sections.

For proper appreciation of these sections 5 and 6 of the
Negotiable Instruments Act need to quote both section 5 and
section 6 of the Negotiable Instruments Act, 1881.

5. “Bill of exchange.”—A “bill of exchange” is an
instrument in writing containing an unconditional order, signed by
the marker, directing a certain person to pay [ on demand or at a
fixed or determinable future time] a certain sum of money only to,
or to the order of, a certain person or to the bearer of the

instrument.
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6. “Cheque”—A ’cheque” is a bill of exchange drawn on a
specified banker and not expressed to be payable otherwise than
on demand.”

A cheque as per section 6 actually a bill of exchange
phraseology of the words of both the section the word “writing”
stand before the word instrument, intention of the legislation is
very clear that the instrument means the cheque under section 6,
and bill of exchange under section 5 of the Negotiable Instruments
Act, 1881. It shall be written (underline is mine)_by the drawer
himself, because if any of the space of the cheque, say, for
mentioning the amount of money or the dates are not written by
him, with full knowledge of the ultimate consequence of unwritten
cheque, no one will issue the same, for being an accused of a
criminal case it is not normal human behavior, human conduct, in
this regard we can follow the provision of section 114 of the
Evidence Act. In this regard, in this exceptional case it is

evidenced in Exbt. ‘Gha’ and the deposition of D.W.1 and
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supported by D.W.2 the very fact the cheque has not been issued,
written by the drawer. The meaning of word “draw” also suggest
that who draw the cheque who he is called “drawer” without
drawing or issuing the cheque he made accused in this case. In this
regard there is decision reported in AIR 2000 AP 379, the case of
Goddom V. Andhra Bank. In this decision there are 7(seven)
essential conditions of cheque which are as follows:
(1)an instrument in writing;
(2) it must contain unconditional order signed by the
maker;
(3) it must direct a specific banker to pay a sum of money,
either
(a) to a certain person, or
(b)to the order of a certain person, or
(c) to the bearer of the cheque
(4)it must be payable on demand, that is, it must not be
expressed to be payable otherwise than on demand;
(5)it must be for a certain sum of money;
(6) the amount of the cheque must be mentioned clearly;
and

(7) the drawer must be a customer of the bank.
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It is settled that defence will set up his case through
suggestion, most of the suggestions were given by the defence
lawyer to the P.W.1 rebutted by the evidence of D.W.1 and his
exhibit-‘Gha’(9). and other exhibit clearly proved there was no
consideration and the impugned cheque was not written/issued by
the accused Nurul Hakim, if we read together the version of
sections 5, 6 of the Negotiable Instruments Act and 114 of the
Evidence Act we can safely hold the view that cheque was not
issued by the accused-petitioner. This particular fact has been
proved by D.W.1 and he disproved the case of the complainant,
more so, D.W.1, was cross-examined by the complainant, nothing
rebuttable evidence has been brought out by the opponent. There
is no reason to disbelieve the testimony of D.W.1 and exhibit (¥)
(gha) available in the record. This case has another legal aspect,
since the case taking consideration of above evidence on record
against the accused it is the case of no evidence and continuation
of the same is sheer abuse of the process of the court. If we
consider it was a matter of appeal, it would be improper, and
injustice to the accused-petitioner because in filing the appeal
accused have to deposit 50% of the cheque amount Tk.90,00,000/-

(Taka ninety lac) before filing of the same. Therefore, it’s a fit
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case under section 561 A of the Code of Criminal Procedure.

It is pertinent to mention here that, now a days all Banks are
taking this opportunity and making the innocent drawer as accused
of a criminal case. It is not exorbitant to state subordinate court
now became rubber stamp of the banks. Most of the Banks took
blank cheque for fulfilling the condition of taking loan, after
granting loan the Bank authority by violating the provisions of
sections 5 and 6 filled up the cheque as they wishes, the sum of
money, date of the cheque and name as well and by making
dishonor the same mechanically filed the case before the
competent court.

Since it is a special law and it should be construed strictly,
cognizance court should apply its legal acumenship at the initial
stage. By complying all these the lower courts should take
cognizance of offence under section 138 of the Negotiable
Instruments Act. The cognizance court can take another measure,
that is, all complainant of section 138 cases, complainant must file
an affidavit of facts regarding the impugned cheque had been
drawn by the accused himself not by the complainant. Reasons are
that if the cheque is drawn by the complainant he will face

criminal prosecution for allegation of making false affidavit. If
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this measure are taken the case under section 138 of the
Negotiable Instruments Act will be considerably reduced in the
initial stage.

But in the instant case it is evidenced from the deposition
of D.Ws 1 and 2 as well as Exbt. ‘Uma’ and Exbt. ‘Gha’
containing 11 pages that is also submitted before the court before
issuance of the Rule as stated in the supplementary affidavit. In
the supplementary affidavit containing the conversation through
instagram in between the real complainant attorney giver Abu
Ahmad and the accused-petitioner Nurul Hakim. Everything and
real fact disclosed in the conversation of the instagram as it is
exhibited before the court below as exhibit (9) (gha)..

Latest amendment of the Evidence Act on 2022 the
conversation through electronic media like instagram can be
accepted as evidence.

From the conversation we find from the record, it is
necessary to quote herein below for proper appreciation how and
what way the blank cheques have taken and used against the
present accused-petitioner by the mighty Abu Ahmad (real owner
of the money).

The accused-petitioner used to call him maternal uncle (J1=T)
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and facts suggest that they are close relative and they are carrying
on business with some amount of money. The Exhibit-‘Gha’
containing 11(eleven) pages some of the conversation is quoted
herein below:-

“ YBT (ACF ST (53 Q[ FIF T@ (SIF G (17 = (2 BIFl

ceers 1«

The accused-petitioner humbly stated. * Ted 55F (63 @ By
faea wrereten 5% 2= 1 91 In reply to this the mighty complainant
said, ¢ T SNIF ([CY W AN AR 98 @LCAZ ACH 91 (@1 G4
(04 ST QR FE=a IR MG 79 MRS 92 FeMRCe A= 1|«

In reply the accused-petitioner very humbly stated, “ ¥,
NP 9N @ Jercecel SN Elete Tea iy, ify = =@ Mqa|
TN @ S FR AL, AL AL (@6 I T G FAE @61 T
SR | WY O A WA A g 90| St MAW 5 F@ @A
G B oReT 553 911 o ItiEeE e 47 fatera wifa (ot siiEs
(R COME el S =Y Bl fFfere Afieediy T3 fean fca facan i
(Sl TRS P TFIBE IR 9 51T e @51 “ In reply to that the

complainant said,

“ 2 QETEIE TR DA (O (56 '8 BT el @M | 0! (5 A< (&

fta fafg, @2= s A > @ bo T Bl (O FITR| @19 @1 I |
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T (0% TS ¢ U W0 P F WER| QR (Ol TR R WY A
TS (TR 300 6 oy e

In reply to that the accused-petitioner most humbly said,

“ g, ify AR TR = TEE O Y FY B S ©iR e
GOII SNE R QT (@@ I3 Yol A 63 8 =B fca e @i
FACTT AFRS & AT | W SRS o1t ety

In reply to this, mighty complainant Abu said,

“ 92 (Ol TNE W2 AE GFE @ GITF G 2009 G 9 23
12| 93 @IV AfFCE 512 (o1 e Fovd“ Abu further said,

“ o W Yfewea i & Fare #1f7 92 M| 92 Col iR 95
TN 27 (O A i = iy S fohre w27 120 o7 Fowe
e

Abu further said that,

“ TOR (bF W QIO 2[ @F61 SN G M Tl T »
@I O SR 961 A=A A G (@ Ao AR T =W T W S
51 78 =@t 97 =IwIed e F A 91 92 7w«

In reply the accused-petitioner said, NIy SIS SoRIY 5?2
N FEA Fed TS F 23? q@r gFEs wiezs1’In reply fearless
mighty Abu said,

¢Bl (BF TS e ToF F T IE GFAF ([ (A | A FF 419 =i
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fera1 s 9112 =S ©ifeiel 92 col Stz

Now we discuss what we see in the practical field. If
we/any one issue a cheque in specific name mentioned therein and
each and every space of the cheque will be written by us. We may
direct someone to write down the cheque except signature but
responsibility is ours. In short burden lies upon the drawer of the
cheque.. Section 138 of the Negotiable Instruments Act is special
law. This special law shall override on general provision of law
and if anything mentioned in the special law the general law will
not be applicable. In the instant case section 141 of the Negotiable
Instruments Act says,

“Section 141 Cognizance of offences—Notwithstanding

(underline is given by us) anything contained in the Code of
Criminal Procedure, 1898 (Act V of 1898).

(a) no Court shall take cognizance in any offence punishable
under section 138 except upon complaint, in writing.
made by the payee or, as the case may be, the holder in
due course of the cheque;

(b)such complaint is made within one month of the date on
which the cause of action arises under clause (c) of the

proviso of section 138;
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( ¢ ) no court inferior to the Court of Sessions shall try any
offence punishable under section 138.

In the instant case the case has been filed before the learned
Magistrate and upon examining the complainant under section 200
of the Code of Criminal Procedure took cognizance. But this
section 141 clearly stated that ‘notwithstanding’ it means
whatever may be stated in the Code of Criminal Procedure the
following provision stated in clause (a) (b) and (c) will be
followed. The complaint case under section 138 of the Negotiable
Instruments Act must be filed and cognizance must be taken under
section 141 of the Act if it is complied clause (b) and (¢) of

section 138 of the Negotiable Instruments Act.

Now another chapter i.e. section 118 of the Act is only one
protection of the accused person is under section 118 of the Act.
This section 118 of the Act says, which needs to be quoted herein
below:-

Section 118-- Presumption as to consideration—Where
execution of a promissory note is proved. Until contrary is proved
there would be presumption that every negotiable instrument was
made or drawn for consideration, and that such instrument when

accepted, endorsed, negotiated or transferred, was endorsed,
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negotiated or transferred for consideration.”

This section 118 of the Act the word until contrary is
proved is explained in this way.

“Until the contrary is proved”—Until the contrary is
proved, every negotiable instrument which is duly made or
deemed to have been made should prima facie be held to be one
supported by consideration—A. Palanisamy V M. Kuppusamy
(2000)2 MLJ 334,

Held in V.R.S.R.M. Ramaswami Chettiar V. Sridevi
Talkles (1976) 1 MLJ 22)

In V.R.S.R.M. Ramaswami Chettiar V. Sridevi Talkles
(1976) 1 MLIJ 22) it is held,

“Until the contrary is proved, every negotiable instrument
which is duly made or deemed to have been made should prima
facie be held to be one supported by consideration. Presumption
under section 118 of the Negotiable Instrument Act, shifts the
burden of proof in the second sense, that is, the burden of
establishing a case shifts to the defendant, the defendant may
adduce direct evidence to prove that the cheque was not supported
by consideration and if he adduced acceptable evidence, the

burden again shifts to the plaintiff, and so on. It is therefore clear
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that the burden is ambulatory, at one time it is on the plaintiff, and
according to the proof and circumstances, it shifts on to the
shoulders of the defendant.”.

This decision discussed in this book and more clear that if a
cheque is denied by the drawer but he did not filled up may signed
or may not be signed by the accused petitioner and if it is proved
by way of acceptable evidence its burden shift to the plaintiff, in
the instant case to the complainant. There is no reason to
disbelieve the deposition of D.W.1 and exhibit (%) (gha) it is on
the record. All the suggestions which were given to the P.W.1 has
been proved by D.W.1 by his deposition before the trial court.

In order to clutch the hands of the cognizance court two
directions may be imposed, say for example, of Section
27(Ka)/(Kha) of the Nari-O-Shishu Nirjatan Daman Ain, 2000
(amended up to 2003) provides that the complainant must give an
affidavit regarding the local police station denied to accept his/her
complaint and thereafter the Nari-O-Shishu Nirjatan Daman
Tribunal may entertain directly with affidavit. We like to take the
same legal procedural mechanism in this section 138 of the
Negotiable Instruments Act cases. Reasons for imposing

directions are innumerous, now a days we are dealing with
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hundreds/thousands of case under section 561A of the Code of
Criminal Procedure are being filed before the highest judiciary in
different pleas and different reasons. Most of the reasons are the
cheques were not written or filled up by the drawer as mandated
under sections 5 and 6. The directions are as follows:-

(1) We direct the cognizance court to receive an affidavit of
facts specify that the drawer has filled up all spaces of
the cheque and signed with the petition of complaint
under section 138 of the Negotiable Instruments Act,
1881.

(2) The cognizance must be satisfied on the contention
of complaint petition.

It is already noted herein above if he signed a cheque he
must ascertain what amount of money was written and in whose
favour the cheque was issued and what was the date of placing the
cheque for encashment. It should be construed strictly, as it is
special law failing one of the conditions noted herein above the
drawer will be liable for criminal prosecution. Nothing should be
written behind his back.

With the above direction we find substance and sufficient

material to interfere with the criminal proceeding. This nature of
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proceeding is sheer abuse of process of the court. The depositions
of P.Ws and D.Ws, Annexure ‘Uma’, GD Entry and Exbt. ‘Gha’
the conversation containing 11 pages finding on the record that it
is evidenced that the cheque was not filled up by the accused-
petitioner and there was no consideration.

We have considered the evidence on record and the normal
human conduct and behaviour contemplated in section 114 of the
Evidence Act as well as the latest amendment enacted in the year
of 2022 of the Evidence Act. We can accept the contents of the
social media like instagram. We find that the Rule has got merit.
This kind of proceeding should not be proceeded. The prosecution
initiated for harassing the petitioner by ignoring section 5 and 6 of
the Negotiable Instruments Act, cheque of Tk.1,80,00,000/-was
has been written by the complainant and initiate the criminal
prosecution against the petitioner.

On the above discussion we find merit in this Rule.

In the result, the Rule is made absolute. The proceeding
initiated by the complainant Abu Ahmad in Sessions Case
No0.2202 of 2020 arising out of C.R. Case No.25 of 2020
(Panchlaish) under section 138 of the Negotiable Instruments Act,

1881 now pending in the Court of learned Joint Metropolitan
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Sessions Judge, 4™ Court, Chattogram is hereby quashed.

Communicate this judgment to the concerned Court
immediately.

Md. Atoar Rahman, J

I agree.

M.Islam.
B.O.



