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IINN  TTHHEE  SSUUPPRREEMMEE  CCOOUURRTT  OOFF  BBAANNGGLLAADDEESSHH      

AAppppeellllaattee  DDiivviissiioonn  
 

PPRREESSEENNTT  

Mr. Justice Hasan Foez Siddique,C.J. 
Mr. Justice M. Enayetur Rahim 

Mr. Justice Jahangir Hossain 
 

CIVIL PETITION FOR LEAVE TO APPEAL NO.720 OF 2022 

(From the judgment and order dated the 6th day of January, 2022 passed by 

the High Court Division in Writ Petition No. 1699 of 2021). 

Midland Bank Limited :                            .   .    .    Petitioner 

-Versus- 

Nasima Aktar and others :                                .  .   . Respondents 
   

For the Petitioner 

 

: Mr. A.M. Amin Uddin, Senior Advocate, 

instructed by Mrs. Hasina Akhter, 

Advocate-on-Record  

For Respondent No.1   :  Mr. Shah Monzurul Hoque,  

Senior Advocate, instructed by  

Mrs. Sufia Khatun, Advocate-on-Record 

Respondent No. 2-3 : Not represented 
   

Date of hearing and judgment : The 16th day of January, 2023 
      

JUDGMENT 

M. Enayetur Rahim, J: This civil petition for leave 

to appeal is directed against the judgment and order 

dated 06.01.2022 passed by the High Court Division in 

Writ Petition No.1699 of 2021 making the Rule absolute.  

 Facts of the case, in brief, are that the 

petitioner herein (writ-respondent No.2) as plaintiff 

filed Artha Rin Suit No.686 of 2016 before the Artha 

Rin Adalat No.4, Dhaka, against  respondent No.3 herein 

and another for realization of loan money amounting to 

Tk.12,53,73,414.71 stating, inter alia, that the 

defendants availed a credit facility from the bank, 

since the defendants failed to repay the loan, the 

plaintiff bank compelled to file the suit.  
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 Upon hearing the parties and considering the 

evidence and materials on record the learned Judge of 

the Artha Rin Adalat No.4, Dhaka, decreed the suit 

against defendant No.1 on 24.06.2019. In order to 

execute the said decree, the petitioner (writ-

respondent No.2)on 21.10.2019 filed Artha Execution 

Case No.437 of 2019 in the Artha Rin Adalat No.4, 

Dhaka. During the proceeding of the said execution 

case, the petitioner decree-holder bank on 06.10.2020 

filed an application for striking out five buses from 

the schedule of the execution case contending that, on 

the basis of the application filed by the judgment–

debtor No.1, the decree holder bank sold out those five 

buses in favour of one ‘M/S Dipzal Enterprise’ and in 

view of the said sale, the list of the buses were 

required to be excluded from the schedule of the 

execution case. Thereafter, on 06.10.2020 when the 

execution case was fixed for taking step for selling 

the property through auction, the learned Judge of the 

Artha Rin Adalat allowed the said application by 

striking out the buses from the schedule of the 

execution case contending that for such exclusion, the 

nature and character of the execution case will not be 

changed. Then the judgment-debtor No.2(guarantor)the 

present respondent No.1 filed an application under 

section 33(1) of the Artha Rin Ain, 2003 (the Ain) for 

setting aside the order passed earlier on 06.10.2020 

seeking to sell the said buses following the provision 
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so laid down in section 33(1) of the Ain. That 

application was rejected by the Artha Rin Adalat 

holding that the judgment-debtor did not take any step 

to pay the outstanding dues to the decree-holder-bank. 

At that stage, the judgment debtor No.2-(guarantor) as 

petitioner filed Writ Petition No. 1699 of 2021 before 

the High Court Division and obtained Rule Nisi.  

 The present petitioner, decree-holder bank as 

writ-respondent No.2 contested the Rule by filing an 

affidavit-in-opposition contending, inter alia, that 

the buses were sold out in compliance with the 

provision provided in section 12 of the Ain and, 

therefore, writ-respondent No.1 rightly allowed the 

application of this writ-respondent No.2 by striking 

out the list of the buses from the schedule. It was 

also contended that section 12 of the Ain mandates the 

decree-holder-bank to sell any property which is in its 

possession or control taken as mortgage of lien before 

filing of the suit and in the instant case, in 

compliance with that very provision of law, those buses 

were sold out to a private entity and, therefore, the 

learned Judge of the Artha Rin Adalat rightly rejected 

the application of the writ-petitioner. By referring 

several documents annexed with the affidavit-in 

opposition to the writ-petition contended that, it was 

the judgment-debtor No.1, on whose instance, the 

initiative was taken to sell five buses to a third 

party which was initiated during the proceeding of the 
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Artha Rin Suit and as such the bank has committed no 

illegality in selling those property because it is the 

judgment-debtor whose liability would have to be 

adjusted in favour of the decree-holder bank from the 

sale proceedings of the buses and if, any illegality is 

committed by selling those buses it has not been done 

by the bank rather the judgment-debtor.     

In due course after hearing both the parties by 

the impugned judgment and order the High Court Division 

made the Rule absolute directing writ-respondent No.1-

Artha Rin Adalat No.4, Dhaka, to take necessary step 

for restoring the schedule of the movable properties in 

the schedule of the execution case in other words, five 

buses in the schedule of the execution case so that, 

apart from the immovable property those movable 

properties can be sold through auction in compliance 

with Section 33(1) as well as 33(4) of the Artha Rin 

Adalat Ain, 2003 by setting aside the alleged sale so 

have been made to a third party immediately.  

 Being aggrieved by the judgment and order passed 

by the High Court Division writ-respondent No.2, i.e. 

the decree-holder bank is now before us having filed 

the instant civil petition for leave to appeal. 

Mr. A.M. Amin Uddin, learned Senior Advocate, 

appearing on behalf of the petitioner submits that the 

High Court Division failed to consider the facts that 

respondent No.3, husband of respondent No.1 herein 

being loanee made an application to the petitioner bank 
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on 30.10.2016 for selling the buses in question and he 

having negotiated with the buyer sold the buses by 

fixing price. The auction was conducted by respondent 

No.3 and he requested the decree-holder bank to sell 

the hypothecated bused in favour of M/S Dipzal 

Enterprise as it was the highest bidder among the three 

bidders. On 17.11.2016 respondent No.3 made another 

application to the petitioner bank for transferring 

ownership of the buses to the purchaser. Thereafter, 

the petitioner bank by transferring ownership of the 

hypothecated buses in favour of M/S Dipzal Enterprise 

has only complied with the request of respondent No.3-

loanee, and the sale money was adjusted with respondent 

No. 3’s loan. After adjustment, the writ petition filed 

by the wife of respondent No.3 is nothing but an act to 

defraud the decree-holder bank, which is purely mala 

fide.   

The learned Advocate finally submits that the 

ownership of the buses has long been transferred to 

another bona fide purchaser upon request of the 

defaulter borrower, and the judgment and order of the 

High Court Division is adversely affecting interest of 

an innocent third party, and on such view of the matter 

the judgment and order of the High Court Division is 

erroneous and liable to be set aside.     

 Mr. Shah Monzurul Hoque, learned Senior Advocate,   

appearing on behalf of the respondents has made 
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submissions in support of the impugned judgment and 

order of the High Court Division.  

 We have considered the submissions of the learned 

Advocates appearing for the respective parties, perused 

the impugned judgment and order of the High Court 

Division and other connected papers on record.  

Upon perusal of the impugned judgment it appears 

that the High Court Division made the Rule absolute 

holding that the Artha Rin Adalat has committed error 

of law in allowing the decree holder bank to sell the 

buses in question through private negotiation. Since 

Artha Rin Ain is a special law and it will take 

precedence over any other law, so the order passed by 

the Artha Rin Adalat striking out 5 buses from the 

schedule of the execution case cannot be sustained at 

all, and further held that the provision of section 

33(1) as well as 33(4) of the Artha Rin Adalat Ain has 

been violated in this particular case.  

It appears that on behalf of the judgment-debtor 

an application was filed before the Artha Rin Adalat on 

06.10.2020 swearing an affidavit to the effect that: 

Ò‡h‡nZz, `vwqKMY FY MÖn‡Yi mgq AÎ Rvix gvgjvq Zdwmj ewY©Z evm mg~n Hire 

Purchase Agreement Gi Av‡jv‡K wWµx`vi e¨vs‡Ki bv‡g wbewÜZ K‡ib 

Ges D³ evm mg~n cÖ_g n‡ZB `vwq‡Ki `Lj I wbqš¿‡Y iv‡Lb| cieZ©x‡Z, `vwq‡Ki 

Av‡e`‡bi Av‡jv‡K Zdwmj ewY©Z evm mg~n †gmvm© wWcRj G›UvicÖvBR Gi eive‡i 

weµq KiZt weµq jä A_© mgš^‡qi wm×všÍ nq| Ges †mB Av‡jv‡K wWµx`vi e¨vsK 

`vwq‡Ki Av‡e`‡bi †cÖwÿ‡Z †gmvm© wWcRj G›UvicÖvBR Gi eive‡i Zdwmj ewY©Z 

evm/Mvox mg~n weµq K‡ib| weavq Zdwmj ewY©Z A ’̄vei m¤úwË evm mg~n KZ©b nIqv 

GKvšÍ Avek¨K, Ab¨_vq `iLv Í̄Kvix wWµx`vi e¨vsK Ac~iYxq ÿwZi m¤§~wLb n‡e| Ó  
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In view of the above application, the Artha Rin 

Adalat by its order dated 06.10.2020 allowed the said 

application. From annexure-8 to the affidavit-in-

opposition filed by the decree-holder bank, it also 

appears that the principal loanee Md. Nazmul Karim @ 

Tuhin on 17.11.2016 requested the decree holder bank to 

allow him to sell out the 5 buses in order to pay the 

loan money and the bank allowed his prayer on 

17.01.2016. Said Nazmul Karim @ Tuhim requested the 

bank to accept the proposal of M/S Dipzol Enterprise 

for the 5 buses, and also requested to adjust the loan 

amount. The contention of the said letter is as 

follows:   

Óeivei , 

Dc-e¨e ’̄vcbv cwiPvjK 

wgWj¨vÛ e¨vsK wjwg‡UW 

cÖavb Kvh©vjq 

¸jkvb-2, XvKv-1212 

 

welqt eÜKxK…Z evm¸wj weµq cÖm‡½| 

 

Rbve, 

 

eÜKxK…Z evm¸wj weµ‡qi Rb¨ AbygwZ cÖv_©bvq †cÖwiZ wPwVi †cÖwÿ‡Z Avgvi ZZ¡veav‡b 

3wU cwienb †Kv¤úvbx D‡jøwLZ wbgv©bvaxb 5wU evm µq Kivi Rb¨ Avcbv‡`i eive‡i cÖ Í̄ve 

K‡i‡Q| 

 

D³ wPwVi ‡cÖwÿ‡Z wWcRj G›Uvi cÖvBR KZ…©K cÖ Í̄veK…Z `vg m‡ev”P© nIqvq wbg©vbvaxb 

evm¸wj wWcRj G›Uvi cÖvB‡Ri wbKU weµq K‡i weµqjä A_© B‡qv‡jv jvBb cwienb Ges 

Gm, Kwig G›Uvi cÖvBR Gi bv‡g M„nxZ F‡bi mv‡_ mgš^q Kivi Rb¨ Av‡e`b KiwQ|  

 

AZGe, cÖv_©bv wWcRj G›UvicÖvB‡Ri eive‡i weµq K‡i weµqjä A_© F‡Yi mv‡_ mgš^q 

Kivi we‡klfv‡e Aby‡iva KiwQ|  

 

webxZ wb‡e`K, 

¯̂v: 

‡gvt bvRgyj Kwig (Zzwnb)  

‡cÖvcÖvBUi-‡gmv©m B‡qv‡jv jvBb Ges Gm, Kwig G›Uvi cÖvBR 

43, wbD Gwjd¨v›U †ivW, XvKv 1205|Ó 
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The above facts clearly show that the bank had 

taken initiatives at the instance of the principal 

judgment debtor. Now another judgment-debtor, who is 

the guarantor, has challenged such steps of the bank.  

It is our considered view that the High Court 

Division failed to consider and appreciate the cardinal 

principle of law that no one should be allowed to take 

advantage of his own wrong action. The negotiation was 

conducted by the principal loanee himself and he 

requested the bank to sell the 5 buses in favour of M/S 

Dipzal Enterprise as it was the highest bidder amongst 

the 3 bidders. The bank has just complied with the 

request of the principal loanee and the sale money was 

adjusted with the judgment-debtor’s loan. After such 

adjustment the present respondent No.1, who is the wife 

of the principal loanee, and the guarantor filed Writ 

Petition No.1699 of 2021 before the High Court Division 

stating that such step of the bank is illegal and the 

Artha Rin Adalat has proceeded beyond the scope of law 

striking out the five buses from schedule of the 

execution case.   

In view of the above facts and circumstances, we 

have no hesitation to hold that judgment-debtor No.2 

(guarantor)in connivance of the principal judgment-

debtor in order to frustrate the execution case has 

taken a device to prolong the matter by filing an 

application before the Artha Rin Adalat and, 

thereafter, before the High Court Division.  
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The High Court Division failed to consider the 

above aspects of the case and held that law, in 

particular section 33 of the Artha Rin Adalat Ain, 2003 

does not permit to do so.  

Section 38 of the Artha Rin Adalat Ain, 2003 

provides for arbitration at the stage of execution 

proceeding and section 27 of the said Ain also provides 

arbitration during pendency of the suit. If a judgment-

debtor comes up to settle the dispute amicably during 

pendency of the suit and even at the stage of 

execution, that should be encouraged. In the instant 

case the buses in question were sold out at the 

instance of judgment-debtor No.1 and at his instance 

the decree-holder bank filed an application before the 

executing Court for striking out 05(five) buses from 

the schedule of the execution case. Section 33 of the 

Artha Rin Adalat Ain, 2003 is not a bar to make any 

settlement, outside the Court, if the parties agree to 

do so.  

It should be borne in mind that Artha Rin Adalat 

Ain has been promulgated for recovery of loans given by 

the financial institutions. In interpreting a certain 

provision of a statue, the intention and object of such 

statue has to be taken into consideration. 

In the present case the High Court Division in 

interpreting various provision of section 33 of the 

Artha Rin Adalat Ain has not at all taken into 

consideration the intention and object of the said Ain. 
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And thus, proceeded in a wrong way and arrived at a 

wrong decision.  

Further, in the instant case the guarantor-

judgment debtor No.2 had approached before the Artha 

Rin Adalat to set aside the order dated 06.10.2020 

striking the 05 buses from the schedule of the 

execution case. It emerged from the record that the 

alleged buses were sold out in November, 2016 just 

after filing of the suit (suit filed on 19.05.2016). 

The suit was decreed on 24.06.2019 (decree signed on 

27.06.2019). Thereafter, the execution case was filed 

and decree-holder bank had taken initiative to amend 

the schedule of the execution case striking out the 

names of 05 buses. Thereafter, the guarantor judgment-

debtor No.2 came forward to set aside the said order. 

Section 6(5) of the Artha Rin Adalat Ain, 2003 

runs as follows: 

Ò(5) Avw_©K cÖwZôvb g~j FYMªnxZvi (Principal-debtor) weiæ‡× gvgjv 

`v‡qi Kivi mgq, Z…Zxq cÿ eÜK`vZv (Third party mortgagor) ev Z…Zxq cÿ 

M¨viv›Ui (Third party guarantor) F‡Yi mwnZ mswkøó _vwK‡j, Dnvw`M‡K weev`x 

cÿ Kwi‡e; Ges Av`vjZ KZ…©K cÖ`Ë ivq, Av‡`k ev wWµx mKj weev`xi weiæ‡× 

†hŠ_fv‡e I c„_K c„_K fv‡e (Jointly and severally) Kvh©Ki nB‡e Ges wWµx 

Rvixi gvgjv mKj weev`x-`vwq‡Ki weiæ‡× GKB mv‡_ cwiPvwjZ nB‡et  

Z‡e kZ© _v‡K †h, wWµx Rvixi gva¨‡g `vex Av`vq nIqvi †ÿ‡Î Av`vjZ cÖ_‡g 

g~j FYMÖnxZv-weev`xi Ges AZtci h_vµ‡g Z…Zxq cÿ eÜK`vZv (Third party 

mortgagor) I Z…Zxq cÿ M¨viv›Ui (Third party guarantor) Gi m¤úwË hZ`~i 

m¤¢e AvK…ó Kwi‡et  

Av‡iv kZ© _v‡K †h, ev`xi AbyK~‡j cÖ`Ë wWµxi `vex Z…Zxq cÿ eÜK`vZv 

(Third party mortgagor) A_ev Z…Zxq cÿ M¨viv›Ui (Third party 

guarantor) cwi‡kva Kwiqv _vwK‡j D³ wWµx h_vµ‡g Zvnv‡`i AbyK~‡j ’̄vbvšÍwiZ 
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nB‡e Ges Zvnviv g~j FYMÖnxZvi (Principal-debtor) weiæ‡× Dnv cÖ‡qvM ev Rvix 

Kwi‡Z cvwi‡eb|Ó (under line supplied). 

 

The above provision of law has fixed up the 

liabilities of a third party guarantor. In view of the 

liabilities as fixed in the above law, the guarantor 

judgment-debtor has no authority to file any 

application before the Artha Rin Adalat to set aside 

the order amending the schedule of the property in 

execution case as it has been done at the instance of 

principal judgment-debtor. The High Court Division has 

also failed to appreciate that prior to passing the 

decree and filing of the execution case the alleged 05 

buses were sold out by the principal judgment-debtor 

himself, with the permission of the bank and sale money 

was adjusted with the judgment-debtor’s loan. Thus, in 

this circumstances question of following of section 33 

of the Artha Rin Adalat Ain, 2003 does not arise at 

all. The alleged buses were not auctioned neither as 

per provision of section 12 as claimed by the bank nor 

during pendency of execution case as per provision of 

section 33 of the Ain. 

It is also not the case of respondent 

No.1(guarantor) that her owned buses were sold out 

before selling the property of the principal judgment-

debtor, which violated the provision of section 6 (5) 

of the Artha Rin Adalat Ain, 2003.     

Having considered as above, we are of the view 

that the High Court Division in deciding the merit of 
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the Rule Nisi proceeded in a wrong way and thereby 

committed error of law in passing the impugned judgment 

and order.  

Since, the learned Advocates for the respective 

parties have made their submissions at length on the 

issues involved in the case, we are inclined to dispose 

of the leave petition to avoid further delay in 

disposal of the case.  

Accordingly, the civil petition for leave to 

appeal is disposed of.  

The impugned judgment and order of the High Court 

Division is set aside.       

C. J.  

J. 

J. 
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