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This Rule was issued calling upon the opposite party Nos. 1-
9 to show cause as to why the impugned Judgment and Decree
dated 30.4.2019 passed by the learned Additional District Judge,
Munshigonj in Title Appeal No. 53 of 2010 allowing the appeal
and reversing the Judgment and Decree dated 15.2.2010 passed by
the learned Assistant Judge, Sreenagar, Munshigonj in Title Suit
No. 146 of 2004 decreeing the suit should not be set aside and/or
such other or further order or orders passed as to this Court may

seem fit and proper.



The petitioner as plaintiff instituted Title Suit No. 146 of
2004 against the defendants-opposite parties before the Assistant
Judge, Sreenagar Court, Munshigonj praying for declaration of title
in the suit land and further declaration that the S.A. and R.S.
Khatian in respect of the suit land is wrong.

The Case of the plaintiff, in short, is that Riazuddin Sheikh
and Medani Sheikh were the original owners of 40 decimal of the
suit land along with other land in total 1.53 acres of land in C.S
Khatian No. 462. Their names were correctly recorded in C.S.
Khatian No. 462. Riazuddin Sheikh possessed 20 decimal of land
in C.S Plot No. 1363 and Medani Sheikh possessed 20 decimals of
land in C.S. Plot No. 1363. Riazuddin Sheikh died leaving behind
his two daughters namely (1) Tara Bhanu and (2) Jobeda Khatun
as successors. They were peacefully possessing the said property.
Thereafter Tara Bhanu died leaving behind her only one son
Sirajuddin. On the other hand, Medani Sheikh died leaving behind
his two daughters namely (1) Mirjan Nessa and (2) Solemon Nessa
as successors. Both of them sold out 20 decimal of land to the
plaintiff Anwar Hossain by way of sale deed No. 74 dated
05.1.2002 and handed over possession of the aforesaid land to the
plaintiff Anwar Hossain. On 22.4.2004 Anwar Hossain went to the

local Union Land Office for paying land development tax and



came to know the S.A. and R.S. Khatian of which wrongly
recorded in the name of some unknown persons and hence the suit.

The defendant Nos. 18-23 and 29-31 contested the suit by
filing a written statement denying all material allegations made in
the plaint.

The Case of the defendant-opposite parties is that the suit
having no cause of action, barred by limitation, bad for defect of
parties and not maintainable in the present form. The defendants
alleged on the other hand that the schedule property originally
belonged to Rebot Nessa and Reshom Nessa Bibi, their names
were correctly recorded in the S.A. Khatian. Rebot Nessa
transferred her property to Hajera Khatun by way of Heba being
deed No. 5178 dated 15.8.1962. Hajera Khatun became owner and
had been possessing at that time. Thereafter she died leaving
behind her four sons namely (1) Abdul Quadir (2) Abdul Majid (3)
Abdur Rahim (4) Ruhul Amin and one daughter namely Fatema
Khatun. Reshom Nessa transferred her property to Joynal Abedin
by way of Heba deed being No. 3585 dated 20.7.1965. The
defendants claimed that Abdul Gafur, Abdus Sattar and Abdul
Zabbar were the owners of land of S.A. Khatian No. 441 but which
is out of the schedule. Abdul Gafur sold out his property to Joynal

Abedin by way of sale deed being No. 3592 dated 26.6.1974.



Abdus Sattar died leaving behind Aleya, Saleha, Safia and wife
Rahima. The S.A. Khatian No. 441 has been converted into R.S.
Khatian No. 142. Sheikh Emarat and Abdul Awal were the owners
of 9 decimals land in the S.A. Khatian No. 440 and Plot No. 1363.
S. A. Khatian No. 440 has been converted into R.S. Khatian No.
332. After death of Abdul Awal his successors defendant Nos. 18-
22 became owners of his property. Abdul Zabbar and Abdur
Rahim are peacefully possessing 53.50 decimals of land by way of
amicable or oral partition. The plaintiff tried to dispossess the
defendants from the said property.

The learned Assistant Judge, Sreenagar, Munshiganj after
decreed the suit vide judgment and decree dated 15.2.2010.
Against the aforesaid judgment and decree the defendants as
appellants preferred Title Appeal No. 53 of 2010 before the
learned District Judge, Munshigonj which was transferred before
the learned Additional District Judge, Munshigong who allowed
the appeal by his judgment and decree dated 30.4.2019 and thereby
reversing the judgment and decree dated 15.2.2010 passed by the
learned Assistant Judge, Sreenagar, Munshiganj in Title Suit No.
146 of 2004 and hence the plaintiff respondent as petitioner
moved this application under Section 115(1) of the Code of Civil

Procedure before this Court and obtained this Rule.



Mr. Md. Akbor Hossain, learned Advocate for the plaintiff-
respondent- petitioner, submits that Riazuddin Sheikh and Medani
Sheikh were the original owners of 40 decimals of land which was
correctly recorded in the C.S. Khatian No. 462 and C.S. Plot No.
1363. They had been possessing the said 40 decimals of land in
equal share, 20 decimals each. Medani Sheikh died leaving behind
only 2 daughters namely 1. Mirjan Nessa and 2. Solemon Nessa as
successors. While owning and possessing both of them sold out
their entire 20 decimals of the suit land to the plaintiff Md. Anwar
Hossain by way of registered sale deed being No. 74 on
05.01.2002 since then the plaintiff Md. Anwar Hossain has been
owning and possessing the suit land peacefully till today. He
further submits that Medani Sheikh father of Mirjan Nessa and
Solemon Nessa was the C.S. recorded owner of the suit land. The
C.S. record is the main and fundamental record of ownership from
wherein the plaintiff has become owner of the suit land but the
defendants could not prove their chain of title but failed to
establish their connectivity of ownership and chain of title from
C.S. record. He next submits that the plaintiff Md. Anwar Hossain
as PW-1, clearly stated that *“ifs =& @t | Fiferd 7ifeq e fe-
G IR ()8 RG] <1l | S A1 57,997 8w foify =71 | farze Sy -

G R T S A G ST AT (@ @ N[ AW | o i e S



CRICT R TR IR WAB A WL TR | Gl <R gl ey
= 8 BTN (RIS @0 WA AR | G R S 4] | (M (e 2@
I foet 7 @3 fof Swiess et “ieT Seaw | fofy siwiess ere e oratie
SEE A | ORI o Wil AW | T (R G T (7] WA IR
AT T M R0 *OI e I | WiV Te AHfG Afim wew i
fofeeeq m<e Fafz| ” In this respect the plaintiff clearly stated that
he has been owning and possessing the suit land by way of
registered purchased deed from the successors of the C.S. recorded
owner Medani Sheikh. He next submits that P.W.2, Md. Emarot
Sheikh, stated as witness that :- “siifsy Im@t, ami, Fifert e B | 20
oI e NG TINeT ‘@R | SRR @G A8 (o w6 1” He
further stated that “SiF <1Ed TN TN (14 ©F (=& T & a1 | (7 -
(TR @ (& e fce v o7 Gife A fes w1 s o e of
TG SRRCE A7 | QI T9-01, AW, AFID ez I | AR
“{fe T OF A7 0 | TN IR (TR TRV AR G Wferel SN Tl
34 1 7 It is crystal clear that the daughters of C.S. recorded owner
Medani Sheikh sold out the suit land to the plaintiff Md. Anwar
Hossain and since then he has been owning and possessing the suit
land peacefully. He next submits that PW-3, Mirjan Nessa clearly
stated in the examination that “am@r, My, Ffert 7=ifg fofv | T e
@3 N feet | IS e e o, fRtiggfere SR BIBT | O 2@ e e

T 1 G SR ARACS! SIECF (W) 2 FE | SR e 5 $@ e AR



L | 7@ S G2 @ ©IE Wled FF 2 | wietel w12 -98 ¢ Niqer w67
FIERR SN | T A SCR AT Bfs® 1 it is crystal clear that Mirjan
Nessa being one of the seller sold out of the suit land along with
her sister to the plaintiff Anwar Hossain by way of registered deed
No. 74 and handed over possession of the same and another seller
Solemon Nessa died before taking witness in the suit hence she
could not appear before the Court for giving witness. He next
submits that PW- 4, Tajul Hossain, permanent copier, Sreenagar
Sub Registry office who has been examined as witness that: “@fer

R-98, SRS M-br, ITF M-, 7B W....... Blk- 0¢/0d/00] Vel TG R
RIS SACARR QT AT T T | Al owhies A ofeews fie
e (R | €% (12 Wi (2:f:2)1 7 — herein as to genuinity of the
document of the plaintiff has been proved by the Srenagar Sub
Registry office through calling for volume in the Court beyond any
shadow of doubt. He next submits that DW-2, Anwar Hossain
son of Romijuddin Sheikh clearly stated in the cross examination
that : ‘IR SC Sg SifEe | 9K @TEAA, rels W7 &3, Ted: A,
wi%e: @K@, =N 17 — herein he disclosed the butted and bounded
(boundary) of the 20 decimals of the suit land of plaintiff Anwar
Hossain who has been owning and possessing the same as yet. He
next submits that DW-1 Abdur Rahim stated in the cross

examination that “f1, @9 EFE TfFma @F @, @ e FeE



ifeTss 27 q@Tce A 91 | @S¢ v K A% 17 In this respect it is crystal

clear that the defendants admitted the C.S. recorded owner Medani
Sheikh from wherein they have failed to prove their chain of title
of ownership at the same time. They admitted the ownership and
chain of title of the plaintiff in the suit land beyond any reasonable
of doubt. He next submits that C.S recorded owner Medani Shekh
died leaving behind only two daughters as his successors and that
has been proved and corroborated by the other independent
witnesses but the defendant did not prove against the same. It was
incumbent upon the defendant to prove but failed completely to
prove their case. He next submits that the defendants did not
deny in the examination and cross examination that Mirjan Nessa
and Solemon Nessa are not daughters of C.S. recorded owner
Medani Sheikh. So the defendant did not challenge those, which
need not further to be challenged or proved and therefore it can be
relied upon under Section 102 of the Evidence Act, 1872. In this
respect the learned Advocate for the plaintiff-petitioner referred the
case Ratan Kha Vs. The State reported in 40 DLR 186. He next
submits that plaintiff Md. Anwar Hossain has been possessing and
enjoying the suit land since 100 years back including his purchase
through Saf kabala registered deed being No. 74 dated 05.01.2002

exclusively and peacefully which has been ascertained by the



D.W.2 Anwar Hossain by replying to the cross examination the
boundary of the suit that has been proved beyond shadow of doubt
by the D.W. 2 specifically. He next submits that the learned Trial
Court by examining all the documents produced by the parties
passed the Judgment and decree rightly and correctly but the
Appellate Court below without assessing and weighing the
documents and witness of the plaintiff passed the impugned
Judgment and decree capriciously and whimsically and as such the
Judgment and decree of the Appellate Court below is liable to be
set aside for the ends of justice. He next submits that the learned
Appellate Court below as final Court of fact failed to consider that
the plaintiff successfully proved the case by adducing and
producing sufficient oral and documentary evidence in support of
his case as such the judgment and decree of the Appellate Court
below is liable to be set aside for the ends of justice. He next
submits that the Appellate Court below committed an error of law
resulting in an error in the decision occasioning failure of justice in
passing the impugned judgment and decree and reversing the
judgment and decree passed by the learned Trial Court, in as much
as the defendants-opposite parties failed to prove their case and as
such judgment and decree of the Appellate Court below is liable to

be set aside for the ends of justice. He next submits that the learned



10

Appellate Court below did not apply its judicial mind in the facts
and circumstances of the case and the materials on record and
thereby committed an error of law resulting in an error in the
decision occasioning failure of justice and as such the impugned
judgment and decree passed by the Court of Appeal below is liable
to be set aside for the ends of justice. He lastly submits that the
Court of Appeal below has committed serious error of law in
reversing the Judgment and decree of the Trial Court without
considering the long possession for 100 years back of the plaintiff
in the suit land on the basis of the registered purchase deed as well
as since C.S. recorded owner Medani Sheikh and along with other
documents, without assessing and weighing materials on record in
favour of the plaintiff which is not permissible and tenable in the
eye of law and in the present case, as such the impugned judgment
and decree of the Appellate Court below is liable to be set aside for
the ends of justice.

Mr. Shahjahan Omar, leaned Advocate appearing with Mr.
Md. Asraful Islam learned Advocate for the defendants-appellants-
opposite parties, submits that the plaintiff could not prove his title
by adducing the original copy of the title deed and any document
to satisfy with the Court that Mosammat Mirjan Nessa and

Mosammad Soleman Nessa are the true daughters. In this regard
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the P.W. 1 in his deposition stated that “SI=E ¥ W <, Wit
M4 ¢o I=F WA IR ¢7te1” and P.W. 3 who is a so called daughter
namely Mirjan Nessa in her deposition stated that ‘“J_1 T=1 ¢21t2 9-
=g 9e71” which creates serious doubt death of said Medani Sheikh
as well as Mirjaan Nessa to be a successor of Medani Sheikh and
accordingly the learned Appellate Court being last facts finding
Court rightly observed that “Stay w@ IR AT O Hferaa A9
-} Bfee agm afeela AR Gr=dl wiike ey« T afees
JEN SER B TR WFe N IR | Fg I ©rRE AfereE T
AN-2 ofe v o <91 @1 wifde SR AMEe 912 A1 T W12 A 5
Wl (IR O A WG (SNl WL gne S [R ) A AR
TR o1 A0 AN (RIS 2206 AMICS TR 2eql Freifs | o
AT &1 AT’ WIfRE S 718 93R (18 KA S&Ice (@I G151 vl Feaw
TE, Y ACWEd B @17 and the Appellate Court below further
observed that “*1Ffoifd I (TTRER W forel &1, @7 Tferd W o<1 @B
T AW (P WA, G e e 9 eRime @re Afbae@ A
AR Borge T AR | RF T IV (ST TWA! (<108 Fa71 I
e pfice eifi T Wik A o Ffire Y 2jAMRI GTORTRT WG
IR’ IMARE TFRfre @3 wikey wiffe @3z GRS A T
RAADNE @ AW @, AT AT owhe e gfire e nifge
@GRV 76, T R a7 7 o« Ffice ¢ 2370t=1” He further

submits that the P.W. 1 claimed that age of the said Mirjan Nesa
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above 80 years on the other hand the said Mirjan Nesa as P.W. 3
claimed that her age is 60 years, so it is created serious doubt
reliability of the witnesses and the basis of the doubtful witness the
plaintiff case is not sustainable. He next submits that the P.W. 3
Mirjan Nesa who claimed daughter of C.S. recorded tenant Medani
Sheikh but at time of cores examination said P.W.-3 failed to
remember her father’s name which proved that the said P.W. 3 is
not the original daughter or successor of the C.S recorded tenant
Madani Sheikh. He then submits that as per Section 81 and 82 (8)
of the Chapter 5 of the State Acquisition and Tenancy Act, those
tenants names will be recorded in the S.A. Khatian and subsequent
R.S. Khatian according to Section 17, 18 and 144 they will be
treated as owner of the land. In this suit the names of predecessors
of the defendants has been recorded in the S.A. Khatian and R.S.
Khatian rightly as such the defendants are the real owner of the suit
land. He next submits that according to Section 101 of the
Evidence Act, 1872 which states that “ Whoever desires any Court
to give judgment as to any legal right or liability dependent on the
existence of facts which he asserts, must prove that those facts
exits. When a person is bound to prove the existence of any fact, it
is said that the burden of proof lies on that person.” He who asserts

must prove and in this suit the plaintiff-petitioner claimed that his
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vendors are daughters of said Medani Sheikh and accordingly the
burden of proofs lies upon him but he utterly failed to do so. So,
the presumption of the learned Appellate Court below on the
plaintiff failed to prove his right and title in the suit land is
completely right. In support of his above contentions, he has
referred the case of Md. Maimuddin Sarder Vs Md. Abdul Kalam
Biswas and another reported in 39 DLR (AD) 237 and Bangladesh
Vs Israil Ali and others reported in 1981 BLD (AD) 371. In the
aforesaid two cases their Lordships of the Appellate Division
observed that the plaintiff in order to succeed must establish his
own case and the weakness of the defendant’s case is no ground
for passing a decree in favour of the plaintiff. He next submits that
the plaintiff failed to prove his exclusive possession in the suit land
moreover the plaintiff and the P.W. 2 clearly stated that the
defendants are in possession in the suit land. The Plainitff as P.W.
1 in his deposition stated as follows ‘o/ife eI AR =7
GEETCS WTR| (1N W &I | F1as A6f At Tt w=ife ©im-a5
%Gl 7eacel P.W.2 in his deposition stated that “@feri 29217 #ita 7=ife
i wr-caid =@ W% RAmE x¢ =R @@ oo wee oz @i
forr=idt facaaiesia e 7 oW et o1 wiify aiferfyel Ff---------
-------- TR AR TS A S wierews wiww aewifce Wife” On the

other hand the defendants- opposite parties filed Title Suit being
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No. 104 of 2004 against the plaintiff for permanent injunction and
the said suit was decreed on 20.3.2006. In this regard he has
referred to the case of Tayed Ali Vs Abdul Khaleque and others
reported in 43 DLR (AD) 87 the Hon’ble Court observed that
“since plaintiffs suit was not maintainable as they filed a mere
declaratory suit in respect of unspecified as well as undivided
portion of the land and as such even if any adjudication is made as
regard the relief sought as to the decree obtained in Title Suit No.
206 of 1976 would be of no purpose since in the absence of
seeking consequential relief of recovered of possession mere
declaration of title as regard the land described in the schedule
‘Ga’ cannot be allowed’ and in this case the plaintiff filed the suit
undivided portion of land as stated above therefore the suit for only
declaration is not maintainable in the present from. The plaintiff
filed the suit for declaration of title and to declare the S.A. and
R.S. Khatian are wrong in respect of the suit land which is
possession on Ejmali as stated by him and P.W. 2 it here may be
mentioned that the title deed of being No. 74 dated 05.1.2002 there
is no butted and boundary in the schedule of the suit land which
clearly proved that at time of sale of plaintiff’s vendors were not in
possession entirely. Moreover, the vendor of the plaintiff sold out

the schedule land in the year 2002 but a long time before S.A. and
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R.S. Khatian was prepared but no action was taken by the vendors
against those records rather transferred to the plaintiff and as such
the plaintiff-petitioner failed to prove title and possession in the
suit land. In support of his submissions he has referred to the case
of Shahadat Ali Darji and Others Vs Karimuddin Mullick and
Others reported in 2 BSDC 161 and the Hon’ble Court observed
that “The suit was for declaration of title simplisciter. The
possession of the plaintiff having been challenged suit is hit by
Section 42 of the Specific Relief Act and the Trial Court acted in
excess of its jurisdiction in finding possession with the plantiff on
shifting  evidence” and therefore the Rule 1s liable to be
discharged.

Heard the learned Advocates for both the parties and

perused the record.

The plaintiff claimed that he purchased the suit land from
Mirjan Nessa and Soleman Nessa who were the daughters of C.S.
recorded owner Medani Sheikh. Soleman Nessa was not examined
and Mirjan Nessa was examined as P.W.3. In cross examination
this witness failed to remember her father’s name which proves
that the said P.W. 3 Mirjan Nessa is not the original daughter of
Medani Sheikh. This witness then stated in her deposition “J<1 I

¢t a-b 9= 9t 1 On the other hand P.W.1 who is cousin of
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P.W.3 and also plaintiff stated in his deposition ‘S <& Wl
(I, TR (14 @o I=A ST M 1tz 1 which creates serious doubt
death of said Medani Sheikh as well as Mirjan Nessa to be a
successor of Medani Sheikh. The decision referred by the plaintift-

petitioner is not applicable in this case.

Considering the facts and circumstances of the Case, I find
no substance in this Rule rather I find substance in the submissions

of the learned Advocate for the defendants-opposite parties.

In the result, the Rule is discharged without any order as
to costs.

The impugned Judgment and Decree dated 30.4.2019 passed
by the learned Additional District Judge, Munshigonj in Title
Appeal No. 53 of 2010 allowing the appeal and thereby reversing
the Judgment and Decree dated 15.2.2010 passed by the learned
Assistant Judge, Sreenagar, Munshigonj in Title Suit No. 146 of
2004 decreeing the suit is hereby up-held.

The order of status-quo granted earlier by this Court is
hereby vacated.

Send down the lower Courts record with a copy of the

Judgment to the Courts below at once.

BO-Monir



