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JUDGMENT

M. Enavetur Rahim, J: This civil appeal, by leave, 1is

directed against the judgment and order dated 06.09.2016
passed by a Division Bench of the High Court Division in

Civil Revision No.914 of 2015 making the Rule absolute.

The facts, relevant for disposal of this civil
appeal, in brief, are that the present respondent Nos. 1-6
as plaintiffs instituted Money Suit No. 06 of 2012 in the
Court of Joint Sessions Judge, 2°¢ Court, Dhaka, impleading
present respondent Nos. 7-13 for realization of Tk.

55,99,23,386.00/-/-(fifty five crore, ninety nine lakh,



three hundred and eighty six). In the plaint, it was
contended that defendant No.l1 and 2-5 of the suit made
several advertisements in their website and seminars
regarding their business activities as gold trading, money
multiplication profit on any investment in the company.
The plaintiffs had deposited their money in the
defendants' account by deposit slips and by online
transfer in the respective ID numbers of the plaintiffs.
The plaintiffs deposited in the account of defendant No.l
Tk.24,44,20,929/-in good faith wupon assurance of the
defendants' Dbusiness policy. As a cunning device to
defraud the investors including the plaintiffs, defendant
Nos. 1-5 showed profits online against respective IDs of
the investors including the plaintiffs, but when the
plaintiffs went to draw their profits, the defendants did
not give any money. Thereafter, the plaintiffs went to the
defendant No.l only to find the owners and other directors
of defendants’ Company but they went into hiding.
Thereafter, the plaintiffs having come to know about some
bank accounts of defendant No.l on 16.02.2012 filed an
application before the Chairman of Bangladesh
Telecommunication Regulatory Commission (BTRC) requesting
him to take effective steps. On 10.02.2012, the plaintiff
respondent Nos. 1-5 went to the defendant’s office and
requested to return their deposited money but the
defendants bluntly refused. Then the plaintiffs on the
selfsame statement of the facts filed an application
under Order XXXIX Rule 1 and 2 read with section 151 of
the Code of Civil Procedure for temporary injunction

restraining defendants No.1-5 from withdrawing money from



the bank accounts and the plaintiffs also filed an
application under Order XXXVIII, Rule 5 read with section
151 of the Code of Civil Procedure praying for attachment
of the Dbank accounts of defendant No.l maintained with
defendant Nos.6-8 banks before judgment.

Upon hearing, the trial Court by order dated
28.03.2012 granted temporary injunction and allowed the
application for attachment. The defendants having not
entered appearance in the suit, the trial Court decreed
the suit ex-parte vide judgment and order dated
26.11.2013.

The plaintiffs as decree holders levied the decree in
execution in Money Decree Execution Case No.l of 2014 on
09.03.2014. On 31.03.2014 the decree holders filed an
application in the executing Court praying for a direction
upon the defendant-judgment debtor Nos. 6-8 Banks to issue
pay Order/DD/Cash of the decretal amount including
interest till issuance of Pay Order/DD/Cash, and also for
an order of attaching bank accounts of defendant-judgment
debtors No.1-5 till realization of decretal amount with
interest and initially, for issuance of a direction upon
defendant-judgment debtor No. 7, BRAC Bank, Elephant Road
Branch, Dhaka to issue Pay Order including interest at
bank rate prevailing on 23.02.2012 in favour of the decree
holders from account No. 1535201690148001 maintained by
defendant-judgment debtor Nos. 1-5.

The executing Court by order dated 25.06.2014 allowed
the decree holders’ application dated 31.03.2014 and
directed to issue a letter upon Jjudgment debtor No. 7,

BRAC Bank Ltd. calling upon 1t to submit statement of



Account No. 1535201690148001 maintained by Jjudgment debtor
Nos.1l-5. Thereafter, on 10.07.2014 the statement of the
account was produced before the Court. The executing Court
by order No.8 dated 14.07.2014 issued an order directing
judgment debtor No.7 BRAC Bank Ltd. to issue pay order of
Tk. 65,65,72,154/- from the Account No. 1535201690148001
of judgment debtor No. 1-5.

On 20.07.2014, defendant-judgment debtor No. 7, BRAC
Bank Ltd., Elephant Road Branch, Dhaka filed an
application in the executing Court ©praying for re-
consideration of the order dated 14.07.2014 to issue pay
order and to stay operation of the said order till further
order, stating therein, inter alia, that the Jjudgment
debtor No.7 had no knowledge of the money decree execution
case till receipt of the said order. The Money Laundering
prevention Division of Bangladesh Bank temporarily
suspended operation of the said account along with other
accounts in view of enquiry and investigation by Anti-
Corruption Commission. Subsequently, on the prayer of
Anti-Corruption Commission, the Special Judge and
Metropolitan Sessions Judge, Dhaka, by order dated
06.07.2010, accorded permission to freeze the said account
along with accounts maintained with 5 others banks, and as
such, the bank account in question is frozen now. Since
the order according permission to freeze the account in
question passed by the superior Court was not within the
knowledge of the executing Court, the order dated
14.07.2014 was required to be stayed till further order.

The decree holders filed a written objection against

the said application dated 20.07.2014 filed by judgment



debtor No.7. Thereafter, several times the hearing of the
application was adjourned for producing necessary
documents and paper and on 15.10.2014, after hearing both
the parties, and perusing the papers submitted by both
sides, the executing Court by order No. 16 held that it
could not come to a conclusion as to whether the account
in question has been frozen by a competent Court or Anti
Corruption Commission, and in such a situation the decree
holders were directed to file an affidavit in support of
their claim, and 17.11.2014 was fixed for further order
subject to filing of that affidavit.

On 13.11.2014, the decree holders filed affidavit in
compliance of the order dated 15.10.2014. On 17.11.2014,
the matter was taken up and in view of the conflicting
claim of the decree holders and judgment debtor No. 7, the
executing Court ordered to send a letter to Director
General (Legal and Prosecution), Anti-Corruption
Commission, to let the Court know the real state of
affairs fixing 22.01.2012 for receiving reply. No reply
came on the said date and next date was fixed for order on
22.02.2012. On that day it was further adjourned to
09.03.2012 and the executing Court on 09.03.2015 rejected

the decree holders' application.

Being aggrieved, the plaintiffs filed Civil
Revision No. 914 of 2015 before the High Court Division.
A Division Bench of the High Court Division after
hearing the Rule by the impugned Jjudgment and order dated
06.09.2016 made the Rule absolute and thus, set aside the

order dated 09.03.2015 rejecting the plaintiffs’-decree



holders’ prayer to direct the defendant-judgment debtor to
comply with the order dated 14.07.2014.

Feeling aggrieved by the said judgment and order the
Durnity Daman Commission filed Civil Petition for Leave to
Appeal No.198 of 2018. Accordingly, leave was granted on

01.08.2018. Hence, this appeal.

Mr. Md. Khushed Alam Khan, 1learned Senior Advocate
appearing for the appellant made submissions in line with
grounds upon which leave was granted. In addition, the
learned Advocate submits that with regard to the Unipay 2U
a money laundering case (Special Case No.2 of 2014) was
pending before the Special Judge, Court No.3, Dhaka at the
relevant time and in the meantime some of the defendants-
judgment debtors have been convicted by the learned
Special Judge having found guilty of the offence under
section 4(2) of the Money Laundering Protirodh Ain, 2012
and some of the convicted persons have filed appeal before
the High Court Division. But by suppressing the fact and
without impleading the Durnity Daman Commission, the
plaintiffs filed the suit and obtained an ex-parte decree
and as such, the impugned judgment and order passed by the
High Court Division is liable to be set aside. The learned
Advocate also submits that 1in the Money Laundering
Protirodh Ain, 2012 there are provisions of section 15 and
16 for releasing the attached or frozen property. Section
15 relates to releasing the attached property and section
16 deals with the provision for appeal. But without
exhausting that forum and without impleading the Durnity
Daman Commission the suit was filed and an ex-parte decree

was obtained and in the writ petition Anti-Corruption



Commission was also not made a party as such considering
the same the impugned Jjudgment and order passed by the

High Court Division is liable to be set aside.

Mr. Aneek R Hoque, learned Advocate, appearing for
the respondents makes submissions supporting the impugned
judgment and order of the High Court Division.

We have considered the submissions of the learned
Advocates for the respective parties, perused the impugned
judgment and order of the High Court Division as well as
the judgment and order of learned District Judge and other
materials as placed before us.

In the instant case from the records and submissions
made by the learned Advocates for the respective parties,
the following facts are revealed:

i) that the respondent Nos.1-6 (plaintiffs)
obtained a decree in Money Suit No. 06 of 2012,
passed by the learned Joint District Judge, Dhaka in
respect of Tk. 55,99,23,386/-(fifty five crore ninety
nine lakh three hundred and eighty six) against
respondent Nos. 7-13 (defendants);

ii) after obtaining the decree respondent Nos.1l-
6 filed Money Execution Case No. 1 of 2014;

iii) the executing Court ultimately refused to
direct the judgment debtor Brac Bank to pay the money
to the decree holders on the plea that the account of
the Jjudgment debtor was frozen by the order of the
competent Court;

iv) some of the defendants-judgment debtors
were convicted by the learned Special Judge, Court

No.3, Dhaka in Special Case No. 2 of 2014 having



found guilty under section 4(2) of the Money

Laundering Protirodh Ain, 2009 read with section 4(2)

of the Money Laundering Protirodh Ain, 2012 and

sentenced thereunder to suffer rigorous imprisonment
for 12 years along with a fine of Tk.
2700,42,11,784.14 (two thousand and seven hundred
crore, forty two lakh, eleven thousand, seven hundred
and eighty four taka and fourteen paisa) to each
convict and the accounts in question 1in respect of

Tk. 420,14,29,663.05 (420 crore 14 lakh 29 thousand ©

hundred and 63 and 05 paisa) were confiscated in

favour of the State;
v) the convicted ©persons preferred Criminal

Appeal being No0s.2598 of 2019 and 2528 of 2019 before

the High Court Division against the said judgment and

order of conviction and sentence, which are still
pending.

In view of the above facts, 1t 1s now admitted
position that though the respondent Nos. 1-6 obtained an
ex-parte decree for realization of money in Money Suit No.
6 of 2012 and eventually filed Money Execution Case No. 01
of 2014 before the learned Joint District Judge, 2°¢ Court,
Dhaka but facts remain that the accounts of the Jjudgment
debtors-respondents were frozen and confiscated by a
competent Court and a criminal appeal is pending before
the High Court Division.

The High Court Division though noticed that the
accounts were frozen but in an arbitrary and unprecedented
manner held that the Anti-Corruption Commission did not

take proper step to place document in regard to the



freezing of the accounts of the judgment debtors. The High
Court Division has failed to take notice that in the writ
petition the Anti-Corruption Commission was not made a
party and they were not given a chance to place their
case. When the High Court Division noticed that at the
instance of the Anti-Corruption Commission the accounts of
the judgment debtors were frozen, the High Court Division
ought not to pass any order in regard to the freezing of
the accounts. Knowing of the facts of freezing of the
accounts of the judgment debtors, the High Court Division
has passed the impugned Jjudgment and order, which is
arbitrary and cannot be sustainable in law.

The victims or the decree holders as the case may be,
who deposited money to the Unipay 2U they can claim their
money under the Money Laundering Protirodh Ain, 2012. 1In
that Ain, there 1is specific provision for the same.
Section 15, lo, 17, 18, and 19 relate to the
freezing/attachment of property and confiscation of the
property and appeal by the aggrieved party against those
orders. The above provisions of law run as follows:
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In view of the above provisions of law if anyone has
claim or interest in the money/property attached/frozen or
confiscated by the Court concerned, they can move before
the competent Court for their redress. In the instant case
they may move before the High Court Division for their
claim as the accounts of the Jjudgment debtors are/were

confiscated, 1f so advised and 1if such application is
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filed, the High Court Division has got the authority to
deal with the matter in accordance with law.

In the instant case, it is admitted fact that Anti-
Corruption Commission till date did not make any
notification in the newspaper in respect of the
confiscated property as required under the law. Thus the
Anti-Corruption Commission 1is directed to publish notice
in the daily newspaper 1in regard to the confiscated
property within 30 (thirty) days from the date of receipt
of this Jjudgment and the respondent, decree holders,
plaintiffs or any other claimant are at liberty to
approach before the High Court Division for their
respective claim if so advised.

In view of the above, we are inclined to dispose of
the appeal.

Accordingly, the appeal 1is disposed of without any
order as to costs.

The judgment and order dated 06.09.2016 passed by the
High Court Division in Civil Revision No. 914 of 2015 is

set aside.

C.J.

B.S./B.R./*Words-3,432%




