
IN THE SUPREME COURT OF BANGLADESH 

HIGH COURT DIVISION 

(CIVIL REVISIONAL JURISDICTION) 
 

Present: 

Mr. Justice Md. Bashir Ullah 
 

Civil  Revision No. 2409 of 2020 
 

   In the matter of: 

     An application under Section 115(4) of the 

Code of Civil Procedure, 1908 

And 
 

In the matter of: 
 

  Md. Abdul Gani and others 

                  ---Plaintiffs-Opposite parties-Petitioners. 
 

-Versus- 

Jobair Alam @ Arman and others 

      ---Defendants-Petitioners-Opposite parties. 

Mr. Md. Shahidul Islam, Advocate 

                                 ---- For the Petitioners. 

Mr. Mohammad Ali, Advocate 

                           --- For the Opposite Parties. 

Heard on: 15.11.2023 

Judgment on: 16.11.2023 
 

  This Rule was issued calling upon the opposite parties to 

show cause as to why the judgment and order dated 16.09.2020 

passed by the Additional District Judge, First Court, Tangail in 

Civil Revision No. 28 of 2014 rejecting the revisional application 

and thereby affirming the judgment and order dated 02.06.2014 

passed by the Senior Assistant Judge, Sadar Court, Tangail in 

Miscellaneous Case No. 72 of 2004 allowing the application 

under Order 9 Rule 13 of the Code of Civil Procedure and set 
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aside the preliminary decree dated 12.08.2002 and final decree 

dated 28.04.2003 passed in Title Suit No.251 of 1994 should not 

be set aside and/or such other or further order or orders passed as 

to this Court may seem fit and proper. 

 The facts, relevant for the disposal of the Rule, in brief, is 

that the predecessors of the petitioners as plaintiffs instituted 

Title Suit No.14 of 1982 in the Court of the then Sub-ordinate 

Judge, Second Court, Tangail for partition of land described in 

the  schedules to the plaint, praying for their saham of 5.62½ 

decimels of land out of 26.66 decimels. Subsequently, the suit 

was transferred to the court of the Senior Assistant Judge, Sadar 

Court, Tangail and renumbered as Title Suit No. 251 of 1994. 

The suit was ready for hearing but none of the defendants 

appeared before the Court. So, the learned Senior Assistant 

Judge, Sadar Court, Tangail decreed the suit ex parte in 

preliminary form on 12.08.2002.  Thereafter the plaintiff filed 

Decree Execution case No. 9 of 2003 and the final ex parte 

decree was delivered on 28.04.2003. The defendant Nos. 140,156 

and 157 of the partition suit came to know about the ex parte 

decree on 09.08.2004 and filed Miscellaneous Case No. 72 of 

2004 on 25.08.2004 before the Senior Assistant Judge, Sadar 

Court, Tangail under Order 9, Rule 13 of the Code of Civil 
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Procedure praying for setting aside the preliminary and final ex 

parte decree dated 12.08.2002 and 28.04.2003 respectively 

passed in Title Suit No. 251 of 1994 alleging inter alia that the 

summons of the suit was not served upon them. They were not 

aware of the judgment and decree. The plaintiffs as opposite 

party Nos. 1, 3 and 4 contested the Miscellaneous Case by filing 

a written objection stating that the petitioners-defendants were 

aware of the judgment and decree and they received the summons 

through his full brother, but they did not contest the suit. The 

Senior Assistant Judge, Sadar Court, Tangail framed as many as 

two issues for the determination of the dispute between the 

parties. The petitioners examined as many as three witnesses and 

opposite parties also examined three witnesses to prove their 

respective cases. Upon hearing both the parties, considering the 

evidence on record the Senior Assistant Judge, Sadar Court, 

Tangail allowed the Miscellaneous Case on 02.06.2014. 

 Challenging the impugned judgment and order passed by 

the Senior Assistant Judge, Sadar Court, Tangail in 

Miscellaneous Case No.72 of 2004, the plaintiffs as petitioners 

preferred Civil Revision No. 28 of 2014 before the District Judge, 

Tangail. Subsequently, the Civil Revision was transferred to the 

Additional District Judge, First Court, Tangail.  Upon hearing the 
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parties the Additional District Judge, First Court, Tangail rejected 

the Civil Revision and upheld the order dated 02.06.2014 passed 

by the Senior Assistant Judge, Sadar Court, Tangail in 

Miscellaneous Case No. 72 of 2004. 

 Being aggrieved by and dissatisfied with the judgment and 

order passed by the learned Additional District Judge, First 

Court, Tangail, the plaintiffs as petitioners filed the instant 

revisional application before this Court and upon hearing this 

Court granted leave and issued this  Rule.  

 Mr. Md. Shahidul Islam, learned Advocate appearing on 

behalf of the petitioners submits that the defendants as petitioners 

filed Miscellaneous Case No. 72 of 2004 to harass the plaintiffs 

though they have no right, title or interest in the suit land. He 

further submits that the summons was duly served upon the 

defendants following the provision of Order 5 Rule 15 of the 

Code of Civil Procedure. He next submits that it is clearly 

mentioned in the Limitation Act that under Order 9 Rule 13 of 

the Code of Civil Procedure, a Miscellaneous case is to be filed 

within 30 days from the date of ex parte decree or date of 

knowledge. Ex parte decree was passed on 12.08.2002 and final 

decree was passed on 28.04.2003 and the opposite parties got 

knowledge about the ex parte decree on 20.07.2004 from Abdur 
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Rashid (Pt.W-2) but the Miscellaneous case was filed on 

25.08.2004 that is after 05 days out of time and thus the 

Miscellaneous Case was barred by limitation. 

 On the other hand, Mr. Mohammad Ali, learned Advocate 

appearing on behalf of the opposite parties submits that Md. 

Sekandar Ali was defendant No.140, S.M. Jahid Alam alias Pintu 

Miah was defendant No. 157 and Mosammat Jarina Khatun was 

defendant No.156. The summons was not served upon them. The 

process server (OPW-2) served the summons of the defendant 

Nos.140, 156 and 157 on S.M. Shafikul Islam. The said 

defendants did not reside in a common house with S.M.Shafikul 

Islam at the time of serving of summons. S.M.Shafikul Islam was 

not authorized agent to receive the summons. Since the summons 

was not duly served upon the defendant Nos. 140,156 and 157 

there is no illegality in the order dated 02.06.2014 passed by the 

Senior Assistant Judge, Sadar Court, Tangail in Miscellaneous 

case No.72 of 2004 as well as in the judgment and order dated 

16.09.2020 passed by the Additional District Judge, 1
st
 Court, 

Tangail.   

 He further submits that Shafikul Islam is a vital witness but 

he was not examined by the plaintiffs-opposite parties-

petitioners. 
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 Heard the learned Advocates for both sides, perused the 

Civil Revision, judgment and order and other materials on record.   

 Pt.W 1, Md. Sikander Ali stated in his deposition, ʻʻ251/94 

ew h¡−V¡u¡l¡ ®j¡LŸj¡u  Bj¡−cl e¡j£u pje Bj¡l ®R¡V i¡C H.Hp.Hj.n¢gL¥m 

Bmj ü¡rl ¢cu¡ l¡−M, Bj¡−cl Efl pje p¢WL i¡−h S¡l£ Ll¡ qu e¡Cz Bj¡l 

®R¡V i¡C H.Hp.Hj.n¢gL¥m Bm−jl p¢qa c£OÑ ¢ce k¡ha Bj¡l nœ¦a¡ B−Rz Cw 

20/07/2004 a¡¢lM pL¡m Ae¤j¡e 8.00 V¡l pju B¢pu¡ Bj¡l hN¡Ñc¡l Bë¤l 

l¢nc Bj¡l h¡p¡u A¡¢pu¡ S¡e¡e ®k, Bj¡−cl üaÄ cMm£u pÇf¢š−a fË¢afr q~æR 

Bm£ S¢jl cMm ¢e−h h¢mu¡ fËL¡n L¢lu¡−Rz Aaxfl 22/07/2004 Cw a¡¢l−M 

B¢j Bc¡m−a B¢pu¡ a¡m¡p Ae¤på¡e L¢lu¡ 09/08/2004 Cw a¡¢l−M l¡u J 

¢X¢œ²l S¡−hc¡ eLm fË¡ç qCu¡ l¡u J ¢X¢œ² pÇf−LÑ AhNa qCz B¢j Eš² 251/94 

ew h¡−V¡u¡l¡ ®j¡LŸj¡ pÇf−LÑ C−a¡f§−hÑ S¡¢e−a f¡¢l e¡Cz Eš² 251/94 ew 

h¡−V¡u¡l¡ ®j¡LŸj¡l h¡c£fr Bj¡l h¡pØq¡−el ¢WL¡e¡ S¡¢ea ¢L¿º a¡q¡ p−aÄJ 

Bj¡l h¡pØq¡−el ¢WL¡e¡u pje S¡l£ e¡ L¢lu¡ Bj¡l ®~f¢œL h¡s£l ¢WL¡e¡u 

Bj¡−cl A‘¡−a Ap¡r¡−a Bj¡l ®R¡V i¡C−ul j¡dÉ−j pje S¡l£l Lb¡ E−õM 

L¢lu¡−Rez Bj¡−cl Efl pje S¡l£ Ll¡ qC−m Bjl¡ Eš² 251/94 ew h¡−V¡u¡l¡ 

®j¡LŸj¡u fË¢aà¢¾cÄa¡ L¢la¡jz'' 

 OPW-2, Abul Kashem, the process server in his deposition 

stated that  h¡−V¡u¡l¡ ®j¡LŸj¡l ¢hh¡c£ ®pL¡¾c¡l Bm£l e¡j 140 ew ¢hh¡c£ 

¢q−p−h  E−õM B−Rz 157 ew ¢hh¡c£ ¢q−p−h Hp.Hj. S¡¢qc Bmj, 156 ew ¢hh¡c£ 

¢q−p−h  ®j¡R¡x S¢le¡ M¡a¥−el e¡j E−õM B−Rz a¡l¡ H j¡jm¡l 1-3 ew fË¡bÑ£z 140 

J 157 ew ¢hh¡c£l kb¡œ²−j i¡C J Q¡Q¡ pje NËqZ L−lez 141 ew ¢hh¡c£ 
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®pL¡¾c−ll i¡Cz 156 ew ¢hh¡c£l pje a¡l ®chl 141 ew ¢hh¡c£ NËqZ L−lez 

HCi¡−h B¢j S¡l£ L¢lz ®p pj−e S¡l£ L¡lL ¢q−p−h Bj¡l pC B−Rz  In cross-

examination the process server deposed that 140,156 J 157 ew 

¢hh¡c£l Efl pje hÉ¢š²Nai¡−h S¡l£ L¢l¢ez 141 ew ¢hh¡c£ n¢gL¥−ml L¡−R ¢cu¡ 

B¢pz B¢j ¢S‘¡p¡ Ll−m h¡¢s−a e¡C h−mz  

 OPW-1, Md.Abdul Gani in cross-examination admitted that  

paÉ ®k a¡−cl e¡−j hÉ¢š²Nai¡−h ®e¡¢Vn f¡u¢ez  fË¡bÑ£l i¡C f¡uz fË¡bÑ£l i¡C 

n¢gL¥m−L p¡r£ ¢q−p−h B¢e¢ez 

 It is divulged from the above mentioned evidence that 

although S.M.Shafiqul Islam is a brother of Sikandar Ali, they 

resided separately. They were not living in a common house 

when receiving the summons. It transpires that there was enmity 

between Sikandar Ali and S.M. Shafiqul Islam. So, it is apparent 

that S.M. Shafiqul Islam was not an authorized agent empowered 

to accept service of the summons on behalf of defendants No. 

140,156 and 157 with any document showing such authorization 

under Order 3 Rule 2 of the Code of Civil Procedure. OPW-2, the 

process server admitted in his evidence that he served the 

summons of defendants No.140, 156 and 157 on  S.M. Shafiqul 

Islam. Hence, it is evident that the service of summons to S.M. 

Shafiqul Islam was not a due service to bind the defendants. 

Thus, the plaintiffs-petitioners failed to prove that summonses 
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were duly served upon Sikandar Ali (defendant No.140), 

S.M.Jahid Alam alias Pintu Miah (defendant No.157) and 

Mosammat Jarina Khatun (defendant No.156). Since it has been 

found that the provision contained in Order 5, Rule 15 of the 

Code of Civil Procedure has no application to the facts and 

circumstances of the case, no relief can be claimed by the 

plaintiff-opposite parties-petitioners relying on that provision. In 

Osir Uddin Mandal and others vs. Azizur Rahman, reported in 

39 DLR (1987) 403, this Court observed that law in this regard 

enjoins that service of summons on the defendant is to be proved 

strictly according to law and, if proof is lacking in this regard, 

mercy or plea of ends of justice cannot come in rescue of the 

aggrieved party.  

Having considered materials on record, facts, 

circumstances and legal and factual aspects of the matter, I am of 

the opinion that the Senior Assistant Judge, Sadar Court, Tangail 

and the Additional District Judge, 1
st
 Court, Tangail rightly held 

that service of summons was not duly served upon the defendants 

in  accordance  with  law  and hence, they  legally  set aside the  

ex parte decree following the provisions of Order 9, Rule 13 of 

the Code of Civil Procedure. 
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 I get strong support from the decision passed in Abdur 

Rashid and another Vs. Abdul Barik and another, reported in 

35 DLR (AD) (1983) 162, the Apex Court held:  

"Under Order IX, Rule 13 of the Code, if 

the summons is not duly served on the 

defendant, that is a good ground for 

setting aside on ex parte decree. On a 

perusal of the relevant provisions of the 

Code of Civil Procedure it would be 

apparent, that the due service of 

summons is an essential condition, which 

must be satisfied before the court can 

proceed to give a judgment and order 

under Order IX Rule 13 if a party 

satisfies a Court that summons were not 

duly served upon him, the Court is bound 

to set aside an ex parte decree.  In such a 

case, question of knowledge is not at all 

relevant and an ex parte decree will be 

set aside even if the defendant had 

knowledge of the institution of a suit. ''   
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 It appears from the evidence of Pt.W 1, Md. Sikandar Ali 

that bargadar Abdur Rashid communicated to him on 20.07.2004 

that Innash Ali had got a decree and he would take possession of 

the suit land. Pt.W-2, Abdur Rashid corroborated the evidence 

adduced by Pt.W.1. Upon receipt of the information the 

defendant-petitioner-opposite parties went to the Court on 

22.07.2004 and obtained the certified copy on 09.08.2004 and 

filed the application under Order 9 Rule 13 on 25.08.2004.   

 It is evident that the defendant got definite knowledge of 

the ex parte decree on 09.08.2004 after obtaining certified copy, 

thereafter he filed the Miscellaneous Case on 25.08.2004 under 

Order 9 Rule 13 of the Code of Civil Procedure within 30 days 

from the date of knowledge of the ex parte decree as per 

provision of Article 164 of the Limitation Act. To appreciate this 

point it would be better if the said Article is quoted below. It runs 

as follows:   

Description of suit Period of limitation Time from which 

period begins to run.  

164. By a defendant, 

for an order to set 

aside a decree passed 

ex parte. 

       Thirty days The date of the 

decree or, where the 

summons was not 

duly served, when the 

applicant has 

knowledge of the 

decree. 
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 It is evident that, Article 164 of the Limitation Act provides 

that if the summons is not served then limitation will run from the 

date of knowledge.      

  My considered view is that the Miscellaneous case under 

Order 9 Rule 13 of the Code of Civil Procedure was filed within   

30 days of the date of knowledge and the same is not barred by 

limitation.  Considering this aspect of the matter I am unable to 

accept the contention of the learned Advocate for the petitioner. 

 In my view, the Senior Assistant Judge, Sadar Court, 

Tangail has rightly and legally arrived at the finding that the 

service of summons could not be proved by the plaintiffs to 

maintain the ex parte decree and the Additional District Judge, 1
st
 

Court, Tangail rightly rejected the civil revision affirming the 

judgment and order dated 02.06.2014 passed in Miscellaneous 

case No. 72 of 2004.  

 I find no merit and substance in the instant Civil Revision. 

So, the Rule is discharged.  

There is no order as to costs. 

Title suit No. 251 of 1994, pending in the learned Senior 

Assistant Judge, Sadar Court, Tangail is hereby restored to its file 

and number setting aside the ex parte decree to decide the dispute   

on merit which can only meet the real justice. The Court is also 

directed to dispose of the suit expeditiously.   
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 Let a copy of the judgment and order along with Lower 

Court Records be transmitted to the Court concerned forthwith. 

 

                                                          (Justice Md. Bashir Ullah) 

 

 

 

 

 

 

 

 

 

 

 

 

 

Aziz/abo  


