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Farah Mahbub, J: 

This  Rule Nisi was issued under Article 102 of the Constitution of the 

People’s Republic of Bangladesh, calling upon the respondents to show cause 
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as to why Section 13 of the Upazilla Parishad Ain, 1998 should not be 

declared as ultra virus the Constitution of the People’s Republic of 

Bangladesh as being violative of Articles 8, 11, 59 and 60 of the Constitution 

and hence, illegal and void and also, as to why the impugned action of the 

respondent No.1 so had been taken against the petitioner by imposing the 

order of  suspension without observing the mandatory provision as contained 

in Section 13(Kha)(1) of the Upazilla Parishad Ain, 1998 should not be 

declared to have been done without any lawful authority and hence, of no 

legal effect.  

Subsequently, a supplementary Rule was issued by this Court calling 

upon the respondents to show cause as to why the impugned Memo 

No.46.045.027.08.39.039.2015.245 dated 13.04.2021 (Annexure-H) issued by 

the respondent No.1 under the signature of respondent No.3 suspending the 

petitioner from the post of Upazilla Chairman, Muktagacha, should not be 

declared to have been done without any lawful authority and hence, of no 

legal effect.  

Facts, in brief, are that the petitioner is a citizen of Bangladesh who 

fought in the liberation war of Bangladesh in 1971 from Sector No.11.  

He is also involved in the local and national politics of Bangladesh since 

1969. He was the elected Chairman of Mutagacha Pourashava for the 

period between 1993 to 1999 and was also the elected Mayor of the said 

pourashava for the period between 2011 to 2016. 

          Bangladesh Election Commission held the election of Muktagacha 

Upazilla in 2019. The petitioner contested said election as an independent 
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candidate in the post of Upazilla Chairman and came out successfully by 

securing highest number of vote in the said post of Upazilla Chariman. 

          On 26.08.2020, at the instance of the respective Union Parishad 

Chairmans under Muktagacha Upazilla no confidence motion was brought 

against the petitioner and pursuant thereto an application was submitted 

before the authority concerned for his removal from the respective post. 

On 08.09.2020, the Divisional Commissioner, Mymensingh, respondent 

No.4 vide Memo No.05.45.0000.015.27.002.17.419 appointed the 

Additional Divisional Commissioner(General) Mymensingh Division as 

the inquiry officer to inquire into the allegation and submit a report 

thereof in accordance with Section 13Ka of the “Upazilla Parishad Ain, 

1998” (in short, the Ain, 1998). Accordingly, said officer issued a show 

cause notice upon the petitioner on 29.09.2020 vide Memo No.05.45. 

0000.003.27.003.20-81 asking him to give reply within a prescribed 

period. In response thereof the petitioner gave reply on 05.10.2020. The 

inquiry officer having not been satisfied with the reply of the petitioner 

fixed 29.10.2020 to hold an investigation on the allegation so brought 

forth with direction upon the petitioner to remain present on the specified 

date. In compliance thereof the petitioner was present before the said 

officer on 29.10.2020. 

         In the midst of the said pending process initiated under Section 

13Ka of the Ain, 1998 the respondent No.1 vide Memo 

No.46.045.027.08.39.039. 2015-245 dated 13.04.2021 issued under the 

signature of respondent No.3 suspended the petitioner from the post of 
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Upazilla Chairman, Muktagacha invoking power under Section 13Kha of 

the Ain, 1998. 

In view of the above context, the petitioner finding no other 

alternative filed the instant application and obtained the present Rule Nisi 

along with a supplementary Rule.   

Respondent No.1 entered appearance by filing affidavit-in-

opposition stating, inter-alia, that all the officers of the respective 

upazillas made an application to the Upazilla Nirbahi Officer, who is also 

the Chief Executive  Officer of Upazilla Parishad, Muktagacha, claiming 

removal of the petitioner alleging, inter-alia, that they participated in the 

monthly meeting of the Upazilla Parishad dated 25.02.2021 on receipt of 

notice and had  discussions in respect of non-fulfillment of corum in all 

the meetings from September,2020 and onwards. As such, all the 

meetings were postponed without any decision. As a result, the 

development works of all the respective departments of the said Upazilla 

could not be implemented. When questions were posed before the 

petitioner as to what steps had been taken by him to that effect he made 

unbecoming and indecent behavior towards the officers of the said 

upazilla and had threatened them not to endorse the discussion in the 

minutes of the meeting otherwise he would not sign the resolution; which 

tantamounts to  refusal to perform his official duty as Upazilla Chairman. 

On receipt thereof the Upazilla Nirbahi Officer forwarded the same to the 

Deputy Commissioner, Mymensingh vide memo dated 07.03.2021, who 

in turn forwarded the same to the respondent No.1 vide memo dated 

14.03.2021. Respondent No.1 then forwarded the same to the Divisional 



 5

Commissioner, Mymensingh vide memo dated 13.04.2121 for 

investigation under Section 13 of the Ain, 1998 and to submit report 

thereof. The Divisional Commissioner, upon receipt thereof initiated 

proceedings under Section 13 of the Ain, 1998, which is now pending for 

disposal.  

At the very outset, Mr. Mohammad Arshadur Rouf, the learned 

Advocate appearing for the petitioner submits that he will not press 1
st
 

part of the Rule so far it relates to challenging Section 13 of the Ain, 

1998.  

So far second part of the Rule including the supplementary Rule are 

concerned he goes to contend upon placing Section 13, 13Ka and 13Kha 

of the Ain, 1998 that from the plain reading of those provisions it 

becomes apparent that Section 13Kha(1) does not permit the respondent 

government to take action against the petitioner with reference to a 

proceeding initiated under Section 13Ka. In other words, Section 

13Kha(1) cannot be invoked by the authority concerned in connection 

with proceedings initiated under Section13Ka. As such, he submits, 

suspending the petitioner under Section 13Kha(1) in connection of a 

proceeding initiated under Section 13Ka is an order passed without 

jurisdiction and thus, has caused violation of  Articles 31 and 32 of the 

Constitution of Bangladesh. 

 He further submits that in order to suspend the petitioner under 

Section 13Kha there has to be a pending proceeding against him initiated 

under Section 13 of the Ain 1998. In this regard, referring to the affidavit 

in opposition filed by the respondent No.1 he submits that no where 
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within its four corners said respondent has been able to show from 

documents that pending any proceeding initiated under Section 13 the 

petitioner has been suspended under Section 13Kha.  

He also submits that mere existence of any of the 2(two) 

circumstances mentioned in Section 13Kha (1) will not go to allow the 

government to pass an order of suspension. In this regard, the government 

must also form an opinion after considering the materials placed  before it 

and after being satisfied that the materials have a causal connection with 

the kind of opinion that it is required to form,  only then the government is 

empowered to pass an order under Section 13Kha(1). In the instant case, 

he submits, the respondent No.1 has failed to show any material 

whatsoever which was available before it in order to form its opinion, 

which necessitates passing of the order of suspension. Accordingly, he 

submits that upon declaring the impugned order dated 14.03.2021 

unlawful to make the instant Rule absolute.  

Conversely, Mr. Md. Al-Amin Sarker, the learned Advocate 

appearing on behalf of the respondent No.1 submits that the power of 

suspension under Section 13Kha is a part of the general power of the 

executive which is invoked pending inquiry for the purpose of facilitating 

the enquiry and also, for maintaining discipline and efficiency in the 

respective Upazilla Parishad Office. He further submits that the petitioner 

as being the head of the Upazilla Parishad concerned is an influential 

person of the said area; as such, for conducting an impartial inquiry and 

for continuation of the proceeding in question without any hindrance on 

the part of the petitioner the respondent concerned suspended him 
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exercising power as provided under Section 13Kha(1) of the Ain, 1998. 

Accordingly, he submits that this Rule being devoid of any substance is 

liable to be discharged. 

Mr. Md. Abdul Hai, the learned Advocate appearing for the 

respondent No.8 by filing affidavit-in-opposition, however, in this regard,  

adopts the submissions so have been advanced on behalf of the 

respondent No.1. 

In order to appreciate the respective arguments so have been placed 

by the respective contending parties the relevant provisions of law need to 

be looked into. 

 Section 13 of the Upazilla Parishad Ain, 1998 (Act No.24 of 1998) 

(as amended vide Act No.21 of 2011) deals with the power of the 

government to remove the Chairman etc. , subject to the context as 

prescribed therein, which runs as under- 

“ [13z ®Qu¡ljÉ¡e CaÉ¡¢cl Afp¡lZx (1) †Pqvig¨vb, fvBm †Pqvig¨vb ev 
gwnjv m`m¨mn †h †Kvb m`m¨ Zuvnvi ¯̂xq c` nB‡Z AcmviY†hvM¨ 
nB‡eb, hw` wZwb-  

(K) hyw³msMZ KviY e¨wZ‡i‡K cwil‡`i ci ci 
wZbwU mfvq Abycw ’̄Z _v‡Kb;  
(L) cwil` ev iv‡óªi ¯̂v‡_©i nvwbKi †Kvb 
Kvh©Kjv‡c RwoZ _v‡Kb A_ev ®~e¢aL öjbRwbZ 

Aciv‡a Av`vjZ KZ©…K cäcÖvß nb;  
(M) Am`vPiY, ỳbx©wZ ev ¶gZvi Ace¨env‡ii 
`v‡q †`vlx nb A_ev cwil‡`i †Kvb A_© ev 
m¤úwËi †Kvb ¶wZ mvab ev Dnvi AvZ¥mv‡Zi ev 
AccÖ‡qv‡Mi Rb¨ `vqx nb;  
(N) Zuvnvi `vwqZ¡ cvjb Kwi‡Z A¯̂xKvi K‡ib 
A_ev kvixwiK ev gvbwmK Amvg‡_©̈ i Kvi‡Y 
Zuvnvi `vwqZ¡ cvj‡b A¶g nb;  
(O) wbe©vP‡bi ci aviv 8 (2) Abyhvqx wbe©vP‡bi 
A‡hvM¨ wQ‡jb g‡g© cÖgvwYZ nb;  
(P) evwl©K 12(evi)wU gvwmK mfvi g‡a¨ b~̈ bZg 9 
(bq)wU mfvq MÖnY‡hvM¨ KviY e¨wZ‡i‡K †hvM`vb 
Kwi‡Z e¨_© nb;  
(2) miKvi, miKvwi †M‡RU cÖÁvcb Øviv Dc-aviv 
(1) G ewY©Z Kvi‡Y †Pqvig¨vb ev fvBm †Pqvig¨vb 
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ev gwnjv m`m¨ ev †h †Kvb m`m¨‡K AcmviY 
Kwi‡Z cvwi‡e: 

 Z‡e kZ© _v‡K †h, Acmvi‡Yi ¢pÜ¡¿¹ Q¥s¡¿¹ Kwievi 

c~‡e©, wewa Øviv wba©vwiZ c×wZ‡Z,  ac¿¹ Kwi‡Z I 
Awfhy³‡K AvZ¥c¶ mg_©‡bi my‡hvM w`‡Z nB‡e|  
(3) GKRb †Pqvig¨vb ev fvBm †Pqvig¨vb ev 
gwnjv m`m¨ ev †h †Kvb m`m¨ Dc-aviv (2) 
Abymv‡i miKvi KZ©…K Av‡`k cÖ̀ v‡bi ci 
Zvr¶wYKfv‡e AcmvwiZ nB‡eb|  
(4) †Pqvig¨vb ev fvBm †Pqvig¨vb ev gwnjv 
m`m¨ ev Ab¨ †Kvb m`m¨‡K Dc-aviv (2) Abyhvqx 
Zuvnvi c` nB‡Z AcmviY Kiv nB‡j, D³ 
AcmviY Av‡`‡ki ZvwiL nB‡Z wÎk w`‡bi g‡a¨ 
wZwb miKv‡ii wbKU D³ Av‡`k cybwe©‡ePbvi 
Rb¨ Av‡e`b Kwi‡Z cvwi‡eb|  
(5) Dc-aviv (4) Gi Aaxb cybwe©‡ePbvi Rb¨ 

Av‡e`b Kiv nB‡j Dnv wb®cwË bv nIqv  fkÑ¿¹ Dc-
aviv (2) G cÖ̀ Ë AcmviY Av‡`kwU ’̄wMZ ivwL‡Z 
cvwi‡eb Ges Av‡e`bKvix‡K e³e¨ Dc ’̄vc‡bi 
my‡hvM cÖ̀ v‡bi ci D³ Av‡`kwU cwieZ©b, evwZj 
ev envj ivwL‡Z cvwi‡eb|  
(6) Dc-aviv (5) Gi Aaxb miKvi KZ©…K cÖ̀ Ë 

Av‡`k  Q¥s¡¿¹ ewjqv MY¨ nB‡e|  
(7) GB AvB‡bi Ab¨vb¨ weav‡b hvnv wKQzB _vKzK 
bv †Kb, GB aviv Abyhvqx AcmvwiZ †Kvb e¨w³ 
†Kvb c‡` Aewkó †gqv‡`i Rb¨ wbe©vwPZ nBevi 
†hvM¨ nB‡eb bv|]  
 

However, the procedure for removal of the respective person 

concerned is subject to the provisions as contained in “ Ef−Sm¡ f¢loc pcpÉ 

J j¢qm¡ pcpÉ−cl (Afp¡lZ, Ae¡Øq¡ J LjÑöeÉa¡) ¢h¢dj¡m¡, 2016” (in short, the 

Rules, 2016) as framed by the government in exercise of power as in 

Section 63 of the Act No. 24 of 1998.  

Vide Section 13Kha the government, by order in writing, is 

empowered to suspend the Chairman or Vice-Chairman or female 

member where proceedings or steps towards removal under Section 13 

has been initiated, “d¡l¡ 13 Ae¤p¡−l Afp¡l−Zl SeÉ L¡kÑœ²j Blñ Ll¡ qCu¡−R” or 

the court concerned has taken cognizance of offence “Efk¤š² Bc¡ma LaªÑL 

®L¡e ®g±Sc¡¢l j¡jm¡u A¢i−k¡Nfœ Nªq£a qCu¡−Rz” and that in the opinion of the 
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government “®pC ®r−œ plL¡−ll ¢h−hQe¡u” the exercise of power by him as 

Chairman or Vice Chairman or female members or any other member, is 

prejudicial to the interest of the public, “D³ †Pqvig¨vb ev ................ 

KZ©…K ¶gZv cÖ‡qvM Rb¯̂v‡_©i cwicš’x nB‡j”.  

Section 13Kha of the Ain, 1998 is accordingly, quoted as under-  

“13L| †Pqvig¨vb ev fvBm †Pqvig¨vb ev gwnjv            

m`m¨M‡Yi ev Ab¨vb¨ m`m¨M‡Yi mvgwqK hlM¡Ù¹LlZ 
(1) †hB †¶‡Î †Kvb cwil‡`i †Pqvig¨vb ev fvBm 

†Pqvig¨vb ev gwnjv m`‡m¨i ¢hl¦−Ü aviv 13 Abymv‡i 
Acmvi‡Yi Rb¨ Kvh©µg Avi¤¢ Kiv nBqv‡Q A_ev 

Dchy³ Av`vjZ KZ©…K †Kvb −g~¡Sc¡¢l gvgjvq Awf‡hvMcÎ 
M„nxZ nBqv‡Q †mB †¶‡Î miKv‡ii we‡ePbvq D³ 
†Pqvig¨vb ev fvBm †Pqvig¨vb ev gwnjv m`m¨ ev Ab¨ 
†Kvb m`m¨ KZ©…K ¶gZv cÖ‡qvM Rb¯̂v‡_©i cwicš’x 
nB‡j, miKvi wjwLZ Av‡`‡ki gva¨‡g †Pqvig¨vb, 
fvBm †Pqvig¨vb, ev gwnjv m`m¨ ev Ab¨ †Kvb m`m¨‡K 

mvgwqKfv‡e hlM¡Ù¹ Kwi‡Z cvwi‡e|” 

 

In view of the above 2(two) context, the government may exercise 

it’s  power to suspend the Chairman concerned subject to formation of 

opinion that exercise of power by the said Chairman or the person 

concerned is prejudicial to the interest of the public.  

Similar context was incorporated in Section 65(1) of the “Local 

Government Union Parishad Ordinance, 1983”, which has now been 

repealed vide Act No.61 of 2009 i.e., “Øq¡e£u plL¡l (CE¢eue f¢loc) BCe, 

2009”  

However, while making observations on the power of the 

government to suspend a Chairman under Section 65 of the said 

Ordinance the Appellate Division in the case of Bangladesh Vs. Md. 

Lokman Patwari and another reported in 46 DLR (AD)-163 at para-10, 

goes to find, inter alia- 

[Emphasis 

given] 
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“Whenever in any statute the exercise of power by any authority 

is made conditional upon the formation of opinion of such 

authority, the formation of opinion is a sine qua non for the 

exercise of such power. Mere existence of any of the three 

circumstances mentioned in section 65(1)  will not be enough. The 

Government also must form an opinion in terms of the language 

mentioned in Section 65(1). The opinion is formed by the 

Government after considering the materials before it and after 

being satisfied that the materials have a causal connection with 

the kind of opinion that it is required to form, if there are no 

materials at all on which to form an opinion or if the materials 

that exist are totally unconnected with the kind of opinion that the 

Government is required to form, then the order of suspension will 

fall through. .......” 

 

           Said observations and findings of the Appellate Division are still in 

operation.  

            In agreement with the said observations, the government, based on 

materials placed before it, if is of the opinion that the respective materials 

are decisive enough to form an opinion that in the presence of those 

materials exercise of power by the Chairman concerned is prejudicial to 

the  interest of the public,  may suspend him in exercise of power as 

provided under Section 13Kha of the Ain, 1998 . 

               In the instant case, basing on the complaint so lodged on 

25.02.2021 the Upazilla Nirbahi Officer concerned forwarded the same to 

the  Deputy  Commissioner, Mymensingh on 07.03.2021 (Annexure-1 to 

the affidavit-in-opposition of the respondent No.1) for information as well 

as to take necessary steps in accordance with law. Pursuant thereto the 

Deputy Commissioner, Mymensingh vide memo dated 14.03.2021 

requested the Senior Secretary, Local Government Division, Ministry of 

Local Government, Rural Development and Co-operatives to take 

necessary steps in view of the report sent by the Upazilla Nirbahi Officer 
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concerned [Annexure-1(a) to the affidavit-in-opposition  of the respondent 

No.1.]. In response thereof the Deputy Secretary, Local Government 

Division, Ministry of Local Government, Rural Development and Co-

operatives vide Memo No.46.045.027.08.39.039.2015.244 dated 13.04. 

2021 [Annexure-1(b) of the affidavit in opposition of the respondent 

No.1] directed the Divisional Commissioner, Mymensingh to sent report 

on conducting inquiry under Section 13 on the allegations so brought 

forth against the petitioner.  

           The contents of the office letter dated 13.04.2021 [Annexure-1(b) 

of the affidavit-in-opposition] is quoted hereinbelow for ready reference- 

   “MYcÖRvZš¿x evsjv‡`k miKvi 
                     ’̄vbxq miKvi,cjøx Dbœqb I mgevq gš¿Yvjq 

      ’̄vbxq miKvi wefvM 
       Dc‡Rjv-2, kvLv 

 
¯§viK bs-46.045.027.08.39.039.2015.244             30‰PÎ 1427 e½vã 
                                                                13GwcÖj,2021 wLª÷vã 
welq: gqgbwmsn †Rjvi gy³vMvQv Dc‡Rjv cwil‡`i †Pqvig¨vb Rbve †gv: Avãyj nvB AvK›` Gi  
       weiæ‡× Awf‡hv‡Mi Z`šÍ msµvšÍ | 
 
m~Î:  gqgbwmsn †Rjv cÖkvm‡Ki Kvhv©j‡qi ¯§viK bs-323,ZvwiL:14/03/2021 wLª÷vã z 
 
         Dch©y³ welq I m~‡Îv³ ¯§vi‡Ki †cÖwÿ‡Z Rvbv‡bv hv‡”Q †h, gqgbwmsn †Rjvi   
gy³vMvQv Dc‡Rjv cwil‡`i †Pqvig¨vb Rbve †gv: Avãyj nvB AvK›` Gi ¢hl¦−Ü gy³vMvQv 
Dc‡Rjvq Kg©iZ wewfbœ `ß‡ii Kg©KZ©vM‡Yi mv‡_ A‡kvfb AvPi‡Yi wel‡q GKwU Awf‡hvM 
cvIqv hvq| D³ Awf‡hv‡Mi †cÖwÿ‡Z Dc‡Rjv cwil` AvBb-1998 [Dc‡Rjv cwil` 
(ms‡kvab) AvBb,2011 Øviv ms‡kvwaZ] Gi 13 aviv Abyhvqx Z`šÍµ‡g cÖwZ‡e`b †cÖi‡Yi Rb¨ 
wb‡`©kµ‡g Aby‡iva Kiv n‡jv | 
      

 
(‡gvnv¤§` mvgQzj nK) 

                                                                                 DcmwPe”                            

 

            On the same date i.e. on 13.04.2021 (Annexure-K to the 

supplementary affidavit of the writ petition), the petitioner was suspended 

under Section 13 Kha of the Ain, 1998 (as amended in 2011).  
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         The contents of the impugned order of suspension dated 13.04.2021 

is re-produced below- 

                                               “MYcÖRvZš¿x evsjv‡`k miKvi 
                                 ’̄vbxq miKvi,cjøx Dbœqb I mgevq gš¿Yvjq 

’̄vbxq miKvi wefvM 
 Dc‡Rjv-2,kvLv 

¯§viK bs-46.045.027.08.39.039.2015.245   30‰PÎ 1427 e½vã 
                                                                                 13GwcÖj 2021 wLª÷vã 
 
         cÖÁvcb 
            ‡h‡nZz gqgewmsn †Rjvi gy³vMvQv Dc‡Rjv cwil‡`i †Pqvig¨vb Rbve †gvt Avãyj 
nvB AvK›` gy³vMvQv Dc‡Rjvq Kg©iZ wewfbœ `ß‡ii Kg©KZ©vM‡Yi mv‡_ A‡kvfb AvPiY 
K‡i‡Qb Ges Zvi weiæ‡× mKj BDwbqb cwil‡`i †Pqvig¨vbMY Abv ’̄v cÖ Í̄ve Avbqb K‡ib hv 
eZ©gv‡b ac¿¹¡d£e i‡q‡Q, Ges 
          ‡h‡nZz wZwb Dc‡Rjv cwil‡`i †Pqvig¨vb c‡` Avmxb _vK‡j Dc‡Rjvq Kg©iZ wewfbœ 
`ß‡ii Kg©KZvM‡Yi g‡a¨ nZvkv I †ÿv‡fi m„wó Ki‡Z cv‡i hv mvwe©Kfv‡e Dc‡Rjv cwil‡`i 
Kvh©µg ev Í̄evq‡b APjve ’̄v m„wó I Rb¯̂v_© wewNœZ nIqvi AvksKv i‡q‡Q, 
         ‡m‡nZy miKvi Rb¯̂v‡_© Zv‡K Zvi ¯̂xq c` n‡Z  p¡j¢uL eiLv Í̄ Kivi wm×všÍ MÖnY 
K‡i‡Q; 
          GgZve ’̄vq, Dc‡Rjv cwil` AvBb1998[Dc‡Rjv cwil`(ms‡kvab) AvBb,2011Øviv 
ms‡kvwaZ] Gi 13Zg avivi 
(1) Dcaviv Abyhvqx gqgbwmsn †Rjvi gy³vMvQv Dc‡Rjv cwil‡`i †Pqvig¨vb Rbve †gv: Avãyj 
nvB AvK›` †K gy³vMvQv Dc‡Rjv cwim‡`i †Pqvig¨vb c` n‡Z mvgwqK eiLv Í̄ Kiv n‡jv; Ges 
gy³vMvQv Dc‡Rjv cwil‡`i c¨v‡bj †Pqvig¨vb-1‡K Dc‡Rjv cwim‡`i Kvh©µg cwiPvjbvi Rb¨ 
f¢lo−cl Avw_K© ÿgZv cÖ`vb Kiv n‡jv| 
2| G Av‡`k Rb¯̂v‡_© Rvwi Kiv n‡jv Ges Awej‡¤̂ Zv Kvh©Ki n‡e| 
                                                                               ivócwZi Av‡`kµ‡g 
                                                                              (‡gvnv¤§` mvgQzj nK) 
                                                                                      DcmwPe ”  

 

          On a plain reading of the above impugned order it appears that the 

petitioner has been suspended on the allegations that “‡h‡nZz gqgewmsn †Rjvi 

gy³vMvQv Dc‡Rjv cwil‡`i †Pqvig¨vb Rbve †gvt Avãyj nvB AvK›` gy³vMvQv Dc‡Rjvq Kg©iZ 

wewfbœ `ß‡ii Kg©KZ©vM‡Yi mv‡_ A‡kvfb AvPiY K‡i‡Qb” and that “Zvi weiæ‡× mKj 

BDwbqb cwil‡`i †Pqvig¨vbMY Abv ’̄v cÖ Í̄ve Avbqb K‡ib hv eZ©gv‡b ac¿¹¡d£e i‡q‡Q, 

..........” 

         So far 1
st
 part of the allegation is concerned we have seen from 

record i.e. from the affidavit-in-opposition filed by the respondent No.1 

that on receipt of complaint the respondent No.1 vide Memo dated 
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13.04.2021 directed the Divisional Commissioner concerned to inquire 

into the matter  following Section 13 of the Ain, 1998 and to send report 

thereof (Annexure-1(b); whereas from Annexure-2-2(b) of the said 

affidavit-in-opposition it appears that in view of “No confidence motion” 

(Ae¡Øq¡ fËØq¡h) dated 26.08.2020 a proceeding has been initiated by the 

authority concerned under Section 13Ka of the Ain, 1998. 

          In the said backdrop, it is pertinent to remember that a Chairman/ 

Vice Chairman/female member may be removed from his/her respective 

post either following the procedure as enumerated under Section 13 or 

under Section 13Kha. The said two provisions of law contain respective 

procedures for removal, which are altogether distinct and separate. 

However, the ultimate consequence of those two provisions i.e. Section 

13 and 13Kha is the removal of the person concerned from the respective 

post. However, if a Chairman is removed under Section 13 he has a right 

to make an application before the government  for re-consideration 

“f§ZÑ¢h−hQe¡l SeÉ B−hce L¢l−a f¡¢l−he” and if his prayer for re-consideration 

is allowed under Section 13(4) in that case vide Section 13Ga he shall be 

reinstated  in his respective post for the remaining period. Said option has 

not been provided if he is removed under Section 13Ka.  

              Further, power of suspension can only be exercised by the 

government if a proceeding under Section 13 has been started or 

cognizance of the criminal offence has been taken against him by the 

concerned court of law. Thus, it is abundantly clear that said power of the 

government to suspend cannot be invoked in connection with the 

proceedings started under Section 13Ka.  
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      In view of the above, the only document which has been made 

available before this Court by the respondent government, is the memo 

dated 13.04.2021 [Annexure 1(b) to the affidavit in opposition] issued by 

the respondent concerned directing the Divisional Commissioner, 

Mymensingh to  send report on inquiry following the procedure as 

provided under Section 13 of the Ain. In other words, on 13.04.2021, the 

date on which the petitioner was suspended under Section 13Kha no 

proceeding under Section 13 of the Ain was started, nor any document  

has been produced before this Court that pursuant to the said memo dated 

13.04.2021 any proceeding whatsover has been initiated under Section 13 

of the Ain as of today, save and except the proceedings which have been 

initiated against the petitioner under Section 13Ka.  

              Since proceeding under Section 13Ka of the Ain, 1998 does not 

empower the respondent-government to suspend to the petitioner under 

Section 13Kha as such, in the absence any proceeding initiated under 

Section 13 and consequently, without having any materials before the 

government on the date of passing the order of suspension, to form an 

opinion to that effect render issuance of the impugned order of suspension 

by the respondent No.1 dated 13.04.2021 (Annexure-K to the 

supplementary affidavit) nugatory in the eye of law.  

             In view of the above observations and findings, we find substance 

in the Rule so far it relates to challenging the impugned Memo No. 

46.045.027.08.39.039.2015.245 dated 13.04.2021 (Annexure-K) issued by the 

respondent No.1 under the signature of respondent No.3 suspending the 
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petitioner from the post of Upazilla Chairman, Muktagacha under Section 

13Kha of the Ain, 1998.  

               In the result, the Rule is made absolute in part. 

The impugned Memo No.46.045.027.08.39.039.2015.245 dated 

13.04.2021 issued by the respondent No.1 under the signature of respondent 

No.3 suspending the petitioner from the post of Upazilla Chairman, 

Muktagacha is hereby declared to have been passed without any lawful 

authority and hence, of no legal effect.  

 There will be no order as to costs. 

Communicate the judgment and order to the respondents concerned 

at once. 

 

Ahmed Sohel,  J: 

 

                 I agree.  

 

 

 

 

 

 

Montu. B.O  

 

 


