IN THE SUPREME COURT OF BANGLADESH
HIGH COURT DIVISION
(SPECIAL ORIGINAL JURISDICTION)

Present

Justice Muhammad Khurshid Alam Sarkar
And
Justice Sardar Md. Rashed Jahangir
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In the matter of:

An application under article 102 read with
article 44 of the Constitution of the People’s
Republic of Bangladesh.

And

In the matter of:

Matiur Rahman
.... Petitioner
-Versus-

Government of  People’s Republic  of
Bangladesh and others

.... Respondents
Mtr. Shah Muhammad Ezaz Rahman
with
Mr. Mustaque Ahmed Chowdhury
with
Mr. Mohammad Abidul Haque, Advocates
.... For the petitioner
Mr. Hironmay Halder and
Mt. M. Mohiuddin Yousuf, Advocates
.... For respondent No.3
Judgment on :18.05.2023.

Sardar Md. Rashed Jahangir, J:

The Rule Nisi was issued on an application under article 102

of the Constitution of the People’s Republic of Bangladesh, calling



upon the respondents to show cause as to why the order No.87
dated 14.01.2020 passed by the Judge, Artha Rin Adalat and
Joint District Judge, Second Court, Sylhet in Artha Rin Suit
No.10 of 2011 rejecting the petitioner’s application for
examining the petitioner’s signature by Hand Writing Expert
appearing in various documents filed by the plaintiff, Basic Bank
Limited and comparison of the same with the signature given by
the petitioner in the account opening form (Annexure-‘F” to the
writ petition) should not be declared to have been passed
without lawful authority and is of no legal effect and/or pass
such other or further order or orders as to this Court may seem

tit and proper.

Petitioner before this Court is the defendant of Artha Rin
Suit No. 10 of 2011 filed by the respondent no.3, Basic Bank
Ltd. before the respondent No.2, Artha Rin Adalat, Sylhet
stating interalia that the defendant-petitioner applied for SOD
facility and the said loan facility for an amount of Tk.27,00,000/-
was allowed by respondent no.3 vide sanction letter dated
13.10.2003; subsequently the loan limit was extended under
sanction letter dated 01.01.2008 and was stood at Tk.81,70,000/-.
It is further stated that after adjustment (through encashment of
FDR) of an amount of Tk.54,39,366/-, the outstanding SOD
loan amount on 31.03.2011 was stood at Tk.36,35,248.19 and

thereafter for recovery of the said defaulted amount, plaintiff



filed the instant Artha Rin case. Defendant appeared in the said
suit and contested by filing a written statement on 09.09.2012
and the case was proceeded thereby. On 14.07.2019 the
defendant filed an application before respondent No.2 under
section 57 of the Artha Rin Adalat Ain, 2003 read with section
45 of the Evidence Act, 1872 for examining the petitionet’s
signature appearing in various documents submitted by the
plaintiff-bank in comparison with the signature put by the

petitioner in the account opening form.

The respondent No.2 after hearing on 03.11.2019 rejected
the application. Thereafter, the defendant on 14.01.2020
filed another application before the respondent No.2 for
re-consideration of his application dated 14.07.2019 and
respondent No.2 after hearing 14.01.2020 also rejected the said

application for re-consideration.

On being agegrieved by the order dated 14.01.2020 of
respondent No.2, defendant filed the instant writ petition and

obtained the Rule Nisi and order of stay.

Mr. Shah Muhammad Ezaz Rahman, learned Advocate
appearing for the petitioner submits that the respondent no.2 in
passing the impugned order failed to consider that the defendant
consistently denied taking of any loan, executing any charge or

other relevant documents in favour of plaintiff-Bank in his



written statement evidence and in evidence before the Artha Rin
Adalat as D.W.1 and the P.W. 1 in his cross-examination also
admitted that the signatures claimed to be put by the defendant
in several charge documents appears to be dissimilar on the face
of the record and thus, rejecting the petitioner’s application by
the respondent No.2, without consideration of the above aspect
of the case denying the right of self-defence of the defendant-
petitioner, violated the fundamental right of the petitioner
guaranteed under the Constitution. He further submits that the
defendant-petitioner in his written statement submitted on
09.09.2012 categorically denied taking of any loan or executing
any charge documents in favour of the bank or even denied
having any so called FDR, claimed to be encashed by the
respondent-bank and in his deposition as D.W.1 categorically
deposed in support of his said denial and thereafter on
14.07.2019 filed an application under section 57 of the Artha Rin
Adalat Ain, 2003 read with section 45 of the Evidence Act, 1872
demanding examination and comparison the petitioner’s
signature appearing in various documents filed by the plaintiff-
bank through Firisti, in particular, Firisti Nos.1, 3-7, 9, 13-16, 18,
20, 22-24 with the admitted signature of petitioner appearing on
the document filed through Firisti No.2; but the respondent
No.2 failed to apply his judicial mind in holding that long after

filing the suit the defendant for the first time denied the taking



of any loan by way of filing this application and on that wrong
notion illegally and arbitrarily rejected the application for
examining petitioner’s signature appearing in various documents
supplied by the plaintiff-bank by hand writing expert. In support
of the submission he referred the case of Tarak Chandra Majhi
-Vs- Atahar Ali Howlader and others, reported in 8 BLC(AD)
67 and case of Abdus Samad (MD) -Vs- Mohammad Sekendar
Ali and others reported in 20 BLC 350 and thereby finally
contended that in view of above the Rule is liable to be made

absolute.

On the other hand, Mr. Hironmay Haldar, learned
Advocate by filing an affidavit-in-opposition appearing for the
respondent No.3 and submits that the petitioner opened a
current account on 13.10.2003 with the respondent-bank and
applied for SOD facility and was allowed the said loan facility for
an amount of Tk.27,00,000/-; the loan limit was extended
subsequently and lastly on 01.01.2008 it stood at Tk.81,70,000/-
and after adjustment, the outstanding dues was stood at
Tk.36,35,248.19 and thereafter bank filed the Artha Rin Suit for

recovery of the dues.

Heard learned Advocate for the petitioner and learned
Advocate for the respondent No.3, perused the writ petition

alongwith the annexures and supplementary affidavit dated



29.03.2023; having gone through the affidavit-in-opposition and

the cited judgments.

It appears that the respondent No.2 by the order dated
03.11.2019 and 04.01.2020, rejected the application dated
14.07.2019 and application for re-consideration dated 14.01.2020
filed by the defendant-petitioner with the following findings

(order dated 03.11.2019):
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It further appears that the specific contention of the
petitioner is that he did not apply for any loan or for
enhancement of loan limit or withdraw any money from the loan
account or having any FDR in the Respondent No.3, bank and

the P.W.1 in his cross-examination admitted that the specimen



signature of the petitioner does not match with his signatures
appearing in several charge documents (submitted by the
plaintiff), alleged to have been executed by the petitioner and as
such the said documents ought to have referred to the
handwriting expert for comparison and examination to verity

their authenticity and genuineness.
The defendant as D.W.1 in his deposition stated as unders
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and in his application dated 14.07.2019 he stated and demanded in
the following manner :
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On examination of the averment of the written statement
dated 09.09.2012 submitted by the defendant-petitioner, it
appears that he categorically denied that he did not apply for any
loan or for enhancement of loan limit or withdraw any money
from the loan account or having any FDR with the respondent
No.3, bank; and in support of the said assertion of written
statement he also deposed as D.W.1 before the Court and
specifically denied applying for any loan or for enhancement of
loan limit or withdraw any money from the loan account or

creating any charge document in favour of the bank or putting



any sign on the loan acceptance letter. In continuation of his said
specific case subsequently he filed an application on 14.07.2019
with the abovementioned averments. Learned Judge of the Artha
Rin Adalat failed to appreciate that the defendant consistently
trying to assert or establish that by way of forgery and creating
talse documents, respondent-bank falsely filed the artha rin case
and in support of said defence, he filed the application on
14.07.2019. And the respondent No.2 in rejecting the said
application committed gross illegality, denying the right of
defence of defendant-petitioner, which tantamounts to

infringement of his fundamental right.

It is true that under section 73 of the Evidence Act, 1872
the Court is empowered to compare and take decision about the
similarity or dissimilarity of hand writing and signature of the
contending parties but in the case of Tarak Chandra Majhi -Vs-

Atahar Ali Howlader, reported in SBLC(AD)67, it is held that-

“13. Resorting to the ‘unsatisfactory and dangerous’ mode of
comparison of the contentions signature or writing with  the
admitted writing or signature  and thereby arriving at the
‘notional view’, ‘seems to be’, ‘appears to be’, ‘may be assumed to’
or ‘perceiving’ or ‘guessing probability’ of being similar to the
admitted writing or signature without the aid in evidence of
microscopic enlargement and any expert advice and then stacking

Judgment thereon is not only risky but unsafe too and consequent
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thereupon there is serious chance of error in the final decision. So,
to avoid the risk of falling into error as to genuineness of writing,
signature etc, upon resorting to unsatisfactory and dangerous mode
or procedure of examining the contentions signature, writing, etc
by the Court through comparison the best course, in onr opinion,
is to avoid said ‘unsatisfactory and dangerous procedure’ and the
destred course should be to go for microscopic enlargement and
expert advice since the science of examination of signature, writing
ete.  for determination of  similarity  through  microscopic
enlargement has advanced enough and has reached to the stage of

accuracy and certainty as well as expertise skill is also availabl.

14. In case of contentions writing, signature, etc, though provision
of section 73 of Evidence Act permits the Court to compare the
contentions signature with the admitted signature, the safe and
best course, in our view, for the court would be to avoid the
practice of comparing the writing or signature, ete, and should not
stake its judgment on the opinion formed or view taken upon
resorting to 1isky or, in other words, unsatisfactory and dangerons

procedure.”

From the above, it appears that our Apex Court
discouraged the Courts to take the responsibility on his own
shoulder to take decision about contentious signature and hold
that the Court should take resort the opinion of expert under

section 45 of the Evidence Act, 1872.
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In the premise above, we are of the view that the
respondent No.2, learned Judge of the Artha Rin Adalat
committed gross illegality in rejecting the application dated

14.07.2019 filed by the defendant-petitioner.

Accordingly, the order dated 03.11.2019 and 14.01.2020
passed by the respondent No.2 is hereby set aside and the
respondent No.2 is directed to send the concerned documents as
stated in paragraph-3 of the application dated 14.07.2019 to a
hand writing expert for comparison with the admitted signature
containing in Firisty No.2 submitted by the plaintiff in the

Court.

The respondent No.2 is further directed to take necessary
steps for sending and collecting the expert opinion within

00(sixty) days from the date of receipt of this judgment.

With the above direction, the Rule is made absolute

without any order as to cost.

Muhammad Khurshid Alam Sarkar,]:

I agree.



