IN THE SUPREME COURT OF BANGLADESH
APPELLATE DIVISION

PRESENT:

Mr. Justice Hasan Foez Siddique,

Chief Justice
Mr. Justice M. Enayetur Rahim
Mr. Justice Jahangir Hossain

CIVIL APPEAL NO. 518 OF 2017.

(From the judgment and decree dated 18.06.2013 passed by the
High Court Division in First Appeal No.59 of 2010)

Shafika Chowdhury and others : Appellants.
=Versus=

Badrul Amin @ Manu Sardar and others : Respondents.

For the Appellant : Mr.Nozrul Islam Chowdhury,

Senior Advocate, instructed

by Mr. Md. Zahirul TIslam,
Advocate-on-Record.

For the Respondent No.l: Mr. Md. Nurul Amin, Senior
Advocate, instructed by Mr.
M. Soyeb Khan, Advocate-
on-Record.

For the Respondent No.2 : Mr. Waliul Islam, Advocate-
on-Record.

Respondent No.3 : Not represented.

Date of hearing : 04.01.2023 & 10.01.2023

Date of judgment :17.01.2023.

JUDGMENT

Hasan Foez Siddique, C. J: This civil appeal is

directed against the Jjudgment and decree dated
18.06.2013 passed by the High Court Division 1in
First Appeal No.59 of 2010 reversing those dated
25.11.2009 passed by the Joint District Judge,

First Court, Dhaka in Title Suit No.187 of 2008.



The relevant facts, for the disposal of this
appeal, are that the respondent No.l filed Title
Suit No.187 of 2008 in the First Court of Joint
District Judge, Dhaka, praying for declaration of
his title 1in respect of the suit land stating
that one Nurur Rahman Chowdhury took lease of suit
land by lease deed No.1104 dated 08.07.1976 from
the then DIT, at present, RAJUK. He constructed
structure thereon. He sold the suit land to the
plaintiff at a consideration of Tk.3,70,375.00 by
a registered deed dated 18.4.1978. He got sale
permission from the RAJUK on 26.9.1977. The
plaintiff got his name mutated in 2006 and paid
rents and taxes. The defendants claimed that Nurur
Rahman Chowdhury did not sell the suit property.
Accordingly, the plaintiff lodged G.D. No.83 dated
01.11.2007 with Uttara Police Station. The
plaintiff came to know from the RAJUK that the
defendants applied for mutation of their names
though their predecessor Nurur Rahman Chowdhury
had sold the suit land to the plaintiff. Hence,
the plaintiff has filed this suit.

The defendant appellants contested the suit

contending that Nurur Rahman Chowdhury got lease



of the suit land from D.I.T (now RAJUK). He died

on 20.05.1986 leaving behind wife, three sons and

two daughters, who, on 11.06.2006, applied to the

RAJUK for mutation of their names and, accordingly

mutation was made 1in their names. One Abu Sayeed

Bepari made an attempt to grab the property by

force. The matter was referred to the law

enforcing authority and Abu Sayeed Bepari, on

26.9.2005, executed a “nadabipatra” in favour of

the defendants admitting the title of the

defendants in the suit land. One Hosne Ara Daud,

on 17.01.1993, instituted a suit for specific

performance of contract stating that Nurur Rahman

Chowdhury came to an agreement for sale of the

suit land with her which was dismissed. The

defendants came to know that, on 26.06.2003, one

Sardar Abdur Rahman filed Title Suit No.65 of 2005

for declaration of his title in the suit land. The

said suit was dismissed on 26.06.2007. The instant

suit has been filed by forging sale permission

from the RAJUK. The defendants made boundary wall



and constructed tin-shed in the suit land. The
suit should be dismissed.

The trial Court dismissed the suit. The
plaintiff preferred First Appeal No.59 of 2010 in
the High Court Division. The High Court Division,
upon ex-parte hearing of the plaintiff, by its
judgment and decree dated 18.06.2013 allowed the
appeal upon setting aside the judgment and decree
of the trial Court.

Against the judgment and decree passed by the
High Court Division the defendants have preferred
this appeal upon getting leave.

Mr. Nozrul Islam Chowdhury, learned Senior
Counsel appearing for the appellants, submits that
the respondent has obtained an ex parte decree 1in
appeal by practising fraud upon the Court
suppressing the notices upon the present defendant
appellants, so the Jjudgment and decree of the
appellate Court 1s 1liable to be set aside. He
further submits that the positive finding arrived
at by the trial Court, upon consideration of the

evidence and materials, was, inter alia, that;‘®®



which has not been reversed by the Appellate
Court. He submits that the impugned judgment and
decree passed ex parte by the High Court Division
is violative of the provisions of Order XLI Rule
31 of the Code of Civil Procedure and as such, the
same 1s liable to be set aside. He, lastly,
submits that the plaintiff being out of possession
of the suit 1land, suit for mere declaration was
not maintainable.

Mr. Md. Nurul Amin, learned Senior Counsel
appearing for the respondents, submits that
original lessee Nurur Rahman Chowdhury, at first,
executed a bainanama in favour of the plaintiff on
20.01.1978 and, thereafter, executed and
registered a sale deed dated 18.04.1978 in his
favour, thereby, his right, title, interest and
possession 1in the land, 1n question, has been
divested to the plaintiff, the High Court Division
upon proper appreciation of the evidence on
record, decreed the suit.

It appears that the plaintiff Badrul Amin @
Manu Sardar, represented by his power of Attorney
Md. Helal Uddin, filed instant Title Suit No.187
of 2008 on 09.01.2008 stating that Nurur Rahman

Chowdhury got the suit land from DIT, at present



RAJUK. The plaintiff purchased the same from him
by registered sale deed dated 18.04.1978 upon
payment of consideration of a sum of taka
3,70,375/-. Before sale, Nurur Rahman Chowdhury
took permission from the then DIT by letter
communicated under Memo No.DIT.Estate/3169 dated
26.09.1977. Thereafter, the plaintiff purchaser
mutated his name in the khatian as well as in the
office of the RAJUK. It 1is the <case of the
contesting defendant-appellants that the aforesaid
kabla deed of the plaintiff is forged one and
their predecessor Nurur Rahman did not execute and
register any such sale deed 1in favour of the
plaintiff. The trial Court, upon consideration of
the evidence on record, held that,* 2 U @A “itFa
2ZMee @R T W ~difee 2&3fes | T WWAR (RIKIRFOR FhErRET
e e fifen MfremE SR Jaw sy’ . Thereafter, the
trial Court observed that, “JodR Qe WRE @I AL Il
11" The High Court Division, while reversing the
finding as to the creation of the title deed of
the plaintiff by way of forgery, has stated, “It
is true that seal 1in sale deed appeared with

spelling as ‘Sadar Sub-Register’ Dbut signature of



the Sub-Register was with each of the seal of the
deed”. The trial Court observed that 1t 1s
difficult to accept that a responsible office of
Sub-Registrar shall prepare and use 1its seal as
“Office of the Sub-Register”. The word “ Sub-
Register” 1in the official seal of Sub-Registrar
created a doubt about the genuineness of the deed
itself. Since it 1is the case of the defendants
that the said deed is forged one it was the duty
of the plaintiff to prove his deed upon calling
the volume book from the concerned Sub-
Registrar’s office but he did not take any such
step.

It further appears from the materials on
record that the plaintiff Badrul Amin earlier came
to an agreement with admitted owner Nurur Rahman
Chowdhury on 20.01.1978. In his examination- 1in-
chief P.W.1 Md. Badrul Amin @ Manu Sardar has
said, “T@<T IO G ARS A 0/3/ab 32 SIfFTL 27 TIF I AMECS
nifke SRE | (gms v) © that is, it is definite claim of
the plaintiff (P.W.1l) that he came to an agreement
on 20.01.1978 with Nurur Rahman Chowdhury. In his
pleading, the plaintiff has said Nurur Rahman
Chowdhury filed an application for getting
permission for sale of the suit land to the

plaintiff and, accordingly, he got permission for



sale from the then DIT vide Memo
No.DIT/Estate/3169 dated 26.09.1977. That 1is,
according to pleading and evidence of the
plaintiff Nurur Rahman Chowdhury got permission
from the then DIT on 26.09.1977 and executed
“bainanama” with the plaintiff on 20.01.1978.
According to the plaint case, Nurur Rahman
Chowdhury took permission from RAJUK to transfer
the suit land on 26.09.1977 but the Exhibit-8, the
alleged “bainanama” dated 20.01.1978, shows that
it was recited, inter alia, “TF=w®s g2 fTodl v 23ce
SETS ANSTR 7 IR Wiere gfeeis Ffeetd SRl S 230 | Ot TXO00
BIEq SeEe e I (@ SN @i W OR) R2ET o M TR AEHA-RCEDI
fefere s gfm S ARE@ 1 If story of getting permission to
transfer the suit 1land on 26.09.1977 was true
then, at the time of execution of alleged
“bainanama” dated 20.01.1978 the above quoted
statement in the “bainanama” would not be
mentioned. It further appears from the Exhibit-8
that price of the property, in question, was
settled at tk.3,70,375/ and Nurur Rahman,
receiving tk. 1,00,000/-, executed the same and
there was a stipulation that the plaintiff should
pay the rest amount of taka 2,70,375/- within 90
days but the plaintiff in his evidence did not say

SO.



It further appears from the Exhibit-6 to 6 (Ka)
Nurur Rahman Chowdhury  had allegedly filed
application for getting permission on 26.09.1977,
the contents of the said application for
permission run as follows:

“ ARl TR-b-U(F)g A/05/5549 BIR GF I @

b/5/Ab-38 O T SFCIW 219 |

T 2/fAbTeTs (ATB5)
& a3 5, o=, 5IFT-2 |

Taxe T&AT T BT DO (GTECAT 872 (AT TIAFZS HR 7/- (6 WS AL
YT P |

[RWA,

A firave @2 @, Sifir Sedr TCee BT d0 TR GTFE 87 (@ITT S_FES
SR 7- (67 T fReT URR I wo/So/us T O @IEEF® -33008 ey wiete T
T& A- 7 e | o, w26 s¢e e T ST TS oF- T G @<woaT
B i 41 23N | TSAC W WS Frarens FEe 7R T& -5 Wl (@i
B3 ©,90,99¢/- (foF =% eq e foq<ie *bfed Bl ) Y0 QA7 (g T
i et T mE, Pret SRgE 2 @N,aw 0o & 7 @F 3%, AF- @FreE,
(SETI- BIT T 35 oUW FHICe T8 IR | G- fIe w77 “fRafwre srear
92 @, TNFS I ToEfT- e o-F 4 TR v Sifie eqee W TwiE, e

wTRE 7, @9, w0 T (&, 35 (@9, AF- (@I, @@ - T 9T [0 T

T &) APANS AT BRI SIeal T |

©Ifeds Qu/05/559932
SR e
Jqle I
/5/99

(T =AM (o)
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forel & (TR @
CoTAT

IN-ATATST, AI- S,
TSEI-FTees | 7

Exhibit-6 (Ka) shows that a letter was issued
from the Deputy Director, Estate to Nurur Rahman
Chowdhury, the contents of the said letter run as

follows:

“ AT T-0(F)3
T3 M2 f, o2, B/aT85 /0 5us/2u/5/493 , SIfTd3 obr/od/ab-3e
AT G- IfbTeTS (ATE5)

ICAS|IERIEACEC

DIPT-R |

AP TIT I IR (A fFet),
-G, AI-SrifFore,
ToeTl- P |

s Toal FRIE T SO GTEET 82 AT IS AT 52 - (67
YT S |

SR e Qu/5/99 3 OIRTET AW 7@ oG SFER TS -
VLY BIg ST y/5/Aq 3 (NOIF ] AFFIFIET AWM 23 TIRCeR
T fe 23S 72 A4-T 6 e ia (i3 e =ifNe @0 N =wiE, foret
(Mg TRV AT @¥, @, v, & " 85, oirs I ISR, AT-FTSTEAT, (STl
B @3 990 7U=W [{EIpA1 ATATH T7U~& ¢ I-/W wo,br,¢8b/- (Tl =%
QG P SATG*S AGEE- =) BT TG @2 Sb/d3/ub 32 TITS Sb/od/ab 32
AL=T ARG B AW R,8b5/- (92 TEIF TRA¥S SAK3) BT ETFET U1 |
6, =12, ©aw, = s b/>/qv T i Wow o T wwige G
AR M AT FEFA GV SR G o A s A
e 2301 | TE- e wifiedd weay B el face e =28 @I 4 @il
Jfetaese T Aifoe Iferm o1y 23 |
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KIEAS edat]
(CA-AATDITE «Teh)
A CATACEL A
The RAJUK allegedly gave ©permission with
certain terms and conditions which run as follows:
“oOva M2- 93- 3¢/3/qb OTe fF TE F |
©lR-3¢/0d/a
T TS5 51
8, =g, 6 o9, oIl-2 |
TF Te- T, 12 B/areb/osus/2u/493 |, Sifdds d¢/od/ab3e
ARS8 TA-ARDIETS (ATBD)
[ICACIERIACED
DIPT-R |
AT7e TA T=AT IR (e aAfRey),
forel- T&T (eI ST
-G, AI-SrifFore,
Te@l- P’ |
e Tedl IRIFE @A 2-5 W 5, (737 M-d9, @T T2-8, INTS 7
+- 55
UGS AL |
OIEH
IFATIE Qu/5/qq 3 SIfFTT  iameR e 8 w@ wpeE As
-6, =13, 5/qr00/odus S Qu/5/559932 (TeIE N wawr wine
237 TEIRCeE @, AR Re A-5 6 e @iy e Wi eqwE W
v, el o (e wRmE A @X,9, vo @,[, @ 85, iis IR e,
Q- (FIST, (&ETl- B ... 97 TR 7y ferfere *1€ @ femariat smospefqot

FIR RTATE (TG S T 23 |
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U TUH TSl I AGE §fE AN ¢ NANFEH ANE T

(TSRS 3.¢0 (4F BIFT A6 B 79 e o Buaw e wIfge

FTOE TNl IS 237 |

SR Q/5/q93R SRR AR Bra- fRe 2 U=8 &1 ©,90,99¢/-

(fo7 =% 9e7 goria foa=ie +Iorex) B O3 899 TvU~W afeel/dfzas ke

YT AfETe A ¢ (@Gl Fre 2309 |

© w3 & ¢ 3@ 39w afeer/ afz@ Wy 7ef-8 2- 7 e e
afere @ TeeT- e 218 ¢ frmeer guie TvuTer fkel/ afedr s sfce

A ARPERT | 9% T YW *E @A FRCO RBE GR TS YW

wieTeTd A (IRd a1 S A~ulie afgel/afz@ T sk & | ned

nIfeT SfRfTe 220 |
9% ffF g7 ofiw 23ce 8(F1) W Wy Tod - Re 6 @
vt STyl efive ¢ L T S Aifen S Rrafe 23
KIEAC ks
3e/>/av
(TR ARIBITF «TE5)
ICAS ICATACE LA o S

From those documents of the plaintiff 1t 1is
clearly proved that those documents are created
for the purpose of instant suit since those had no
consistency with the plaint case.

Plaintiff Badrul Amin in his cross examination
has said, “T8“9 TRE AG FEAG (o @ity o O it WIv
ST NC 2 | AT IR e A A AN &fF 97 1” Thereafter, he
said, “fY T IWER ACITS A2 2 | TN A T3 T2 ARS o
4 FEA AN 1" He  further admitted that, “SIWE Wil wlewe

R RQBICIR NI A0 o ©ieg @i =iz 17 P.W.1, has failed to
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say the year of the execution and registration of
the sale deed. Aforesaid evidence clearly
indicates that there was no previous acquaintance
of the plaintiff with Nurer Rahman, admitted owner
of the suit land. Which also made the execution of
the alleged “bainanama” and sale deed and payment
of consideration doubtful.

It further appears that 1in examination-in-
chief the plaintiff claimed that there are three
tin-shed in the suit land. But in his cross-
examination he has said “9@ WNeR SF&E Soitea Tifea fKaqe
239 «ifepl e qewT AT =g 1” P.W.2 in his evidence has
said, “@fert swfe Aift e " The plaintiff did not
examine any other witness to prove his possession.
That 1s, the plaintiff has failed to prove his
possession in the suit land. In such view of the
matter, the instant suit, without the prayer for
recovery possession, was not maintainable.

In view of the nature of the evidence as
adduced by the plaintiff, it appears that the
conclusion arrived at by the trial Court is more
acceptable. While reversing the finding of the
trial Court, the High Court Division ignored those
evidence, thereby, erroneously set aside the well

reasoned judgment of the trial Court.
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The High Court Division committed an error
while deciding the first appeal 1in a cursory
manner without meeting the requirements of Order
XLI Rule 31 of the Code of Civil Procedure. The
appeal has been decided without following the
procedure prescribed for deciding the first
appeal, thus, the impugned judgment is liable to
be set aside.

Considering the aforesaid facts and
circumstances, we find substance in the appeal

Thus, the appeal is allowed. The Judgment and
decree of the High Court Division 1in First Appeal
No.59 of 2010 is, hereby, set aside.

C.J.

The 17th March, 2023.
/words- 2674/




