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Present:

Ms. Justice Naima Haider
&
Ms. Justice Kazi Zinat Hoque

Naima Haider, J;

In this application under Article 102 of the Constitution of the
People’s Republic of Bangladesh, a Rule Nisi was issued calling upon
the respondents to show cause as to why the impugned notification
NO0.99.0.0000.098.00%.205%.58 SIf¥ 0% (F*TY 383V IFAW/5¢ e, 055 B
(Annexure-F) issued under the signature of respondent No.5 should not

be declared to have been passed without lawful authority and is of no



legal effect and/or such other or further order or order passed as to this
court may seem fit and proper.

Subsequently, a supplementary Rule was issued under the
following terms:

Let a supplementary Rule Nisi be issued calling upon the
respondents to show cause as to why the impugned gazette notifications
under S.R.O. No. 88-Ain/2017 dated 20.06.2017 and S.R.O. No. 89/Ain-
2017 dated 15.06.2017 (Annexure-K and K1) published by respondent
No. 1 thereby issued notification 37.00.0000.074.002.2016.94 dated
15.04.2019 (Annexure-L) by the respondent No. 5 without allowing any
benefit as per ratio of deduction and deposited amount 4% and 6% in
total 10% instead of 2% and 4% in total 6% from the salary of Non-
Government Education Institution Teachers and Staffs for Retirement
Benefit Board and Welfare Trust should not be declared illegal without
lawful authority and is of no legal effect and as to why a direction should
not be issued upon the respondents to take necessary steps to giving/
allowing retirement benefit as per deducted and deposited ratio of 6%
and 4% in total 10% amount from the salary of Non-Government
Educational Institution Teachers and Staffs all over the country for
Retirement Benefit Board and Welfare Trust by considering the sf3rmsmen
@R T 2fed Fres 8 TG I Fro anad, s»>d» and @vEeEr Fra afede
s 8 FCEN wa9g Jfn afFesr, 0o0e and also frame a guideline for
paying retirement benefits with all others service benefits with all others

service benefits within 6(six) months approximate period of retirement



of the Teachers and Staffs of the Non-Government Educational
Institution and/or pass such other or further order or orders as to this
Court may seem fit and proper.

The facts leading to the issuance of the Rule, in brief, are:

All the petitioners are Non-Government Educational Institution
Teachers and Staffs and they are dispensing their duties and
responsibilities with full satisfaction.

The Government has been pleased to frame regulation named as
"@-wEFat e ofevE g IR w=9F SRy sf¥eE e-x00¢” for the Non-
Government Educational Institution Teachers and Staffs for their
retirement benefit on 08.01.2005, vide SRO No. 06 law/2005 and which
has been published in the Extraordinary Gazette on 17 July 2005.

In the regulation in clause-9 it is stated that 4% of the basis salary
of every Non Government Educational institution Teachers and Staffs
will be deducted as "Retirement Benefit contribution™ for every month.
The Government has been pleased to frame regulation named as @5zt
gy ofSd1T Frgs 8 FCHT T Er6 afsnesen- s> for the Non-Government
Educational Institution Teachers and Staffs for their retirement benefit
on 01.07.1990, vide SRO No. 322 law/1990 and which has been
published in the Extraordinary Gazette on 01 November 1999.

In the regulation in clause-6 it is stated that 2% of the basis salary
of every Non Government Educational institution Teachers and Staffs

will be deducted as "Retirement Benefit contribution” for every month.



Respondent No. 1 amend that regulation (Annexure-A) on
19.04.2017 vide SRO No. 88/2017. In that amendment clause- 8 and 9
has been amended by increasing 6% instead of 4% without showing any
reason. That SRO No. 88/2017 has been published in the Extraordinary
Gazette on 20.06.2017.

Respondent No. 5 issued a letter to the effect that the teachers and
staffs of Non-Government Educational Institutions will deduct 6%
instead of 4% and welfare trust will deduct 4% instead of 2% from their
monthly salary as retirement benefit contribution from 1% February, 2019
vide memo dated 17.12.2018. Against which the teachers and staffs were
submitted a memorandum to the secretary Ministry of Education and the
Hon'ble Secretary assured that the contribution in retirement benefit will
not be enhanced and it will remain same as it was 4%. But all on a
sudden respondent No. 5 without showing any new reason issued
impugned letter on 15.04.2019 vide No. 37.00.0000.074.002.2016.94 to
the effect that 6% and 4% amount will be deducted from the monthly
basic salary as retirement benefit contribution from the teachers and
staffs after rescinding the previous letter dated 17.12.2018 and it will
take effect from the month of Aril, 2019.

Finding no other alternative efficacious remedy, the petitioners
have moved this Court and obtained the instant Rule Nisi.

Respondent no.3 has entered appearance by filing affidavit in
opposition.

The case of respondent no.3 in short is that :



The Respondent No. 4 Non-Government Education Teacher and
Staff Welfare Trust (hereinafter referred to as "Trust") is established
under section 3 of "@EFf frEr afsdm g 8 FHOIT FAVT FFE ART dSdo'
(hereinafter referred to as "Act 1990"). The said Trust is created for the
welfare and benefit of the teachers and staff and their family members.
The function or object of the said trust has been mentioned in section 7

of the Act 1990 which is quoted below:

"9/ Frgx FRIFT 2T
(3) @v==R] o7 2feoas [A%F 3 FHCIHTT SIFFETT TN

(9) @R 87 Sfovias [AmF 3 FNCIRTT SIFFFTT TN
THEA ORI Y27 FoT OFRIH ARIIFTIE TI2RT T,
(8) @v==R] o7 2feoEs [A%F 8 FHCIHTT SIFFETT ST
TFOF IF% GHf7A FTF YT ©RIGHE ARE TR T,

(8) Tr31FoeIT GIFTFR] (BT T [THF 8 FHCIANNIT FT

ST,

(5) T T FRITT TN S TRSANI @I T3 771"
Section 9 of the Act 1990 states that there will be a Trust Fund

and money of the said Fund comes from the following sources:

a) Taka one crore donated by the Government at the time of
establishment of trust:

b) Interest and profit that comes from the trust fund account
c) Other donation from the government

d) Contribution from the teachers and staffs

e) Donations from local authority

f) Donations from other source



Section 16 of the Act 1990 gives authority and power to the
Trustee Board to promulgate regulations to implement the aim and
objective of the Act 1990. Accordingly, a regulation titled "@=sifa firg
e g 3 FHGIR Fave F°6 afeen s»>»»" (hereinafter referred to as
Regulation 1999) was promulgated by the Trustee Board. This
Regulation 1999 states the rate of contribution of the teachers and staff
in the said Trust Fund, the procedure regarding collection of
contributions from the teachers and staff, management, investment and
accounts of the fund, benefits of the teachers and staff under the said
trust fund etc. On 21.06.2006 the said Regulation was amended vide

SRO No. 153.

Under regulation 8(1) of Regulation 1999 which is subsequently
amended by S.R.O 153/2006, if a teacher or employee retires from the
service of an educational institution, he shall be entitled to a one-time
amount equal to the basic salary for the number of years he has served
there as MPO included teacher or employee. Regulation 8(2) provides
that if any teacher or employee dies during the period of service, his
family shall be entitled to the principal amount equal to the number of
years he has served as MPO included teacher or employee. As per
regulation 8(2) the basic salary shall mean the last earned salary by the
respective teachers or employee. Therefore, it transpires that despite the

enhancement of contribution rate on account of welfare trust, the



teachers and employee still remain entitled to a far more generous

benefit than the actual deduction.

Mr. Mohammad Siddique Ullah Miah, the learned Advocate
appearing on behalf of the petitioners submits that after publishing
notification dated 15.04.2019 concern authority already deducted 6%
and 4%=10% amount from the salary of Non-Government Educational
Institution Teachers and staffs for Retirement Benefit Board and Welfare
Trust from 15.04.2019 was deducted and adjusted from the MPO sheet
but no benefit was given by the authority. He further contends that the
petitioners contacted with the respondents in various occasions and also
requested to the respondents to give/allow retirement benefit as per
deducted & deposited ratio of 6 % and 4 %=10% amount from the salary
of Non-Government Educational Institution Teachers and Staffs for
Retirement Benefit Board and Welfare Trust from 15.04.2019 but no
steps have been taken by the respondents and lastly on 24.01.2021 the
petitioners filed several applications to the respondent no.2 to give/allow
retirement benefit as per deducted & deposited ratio of 6 % and 4
%=10% amount but no result come in the light till today.

Mr. Mamun Chowhdury, the learned Advocate appearing on
behalf of the respondent nos. 3 & 4 submits that as per SRO No. 88-Ain
2017 and SRO No. 89-Ain 2017 both dated 19 April 2017, the
government issued a notification dated 15 April 2019 directing all
concerned authority to deposit the deducted amount to the respective

accounts of the Board established under Act 2002 and Welfare Trust



established under Act 1990. Section 15 of the Act 2002 and section 16 of
the Act 1990 has given necessary authority to promulgate and amend
any regulation as long as the same does not contradict any provision of
the said Acts. Hence, it is clear that the impugned amendment is well
within the power and jurisdiction of the respective authorities and as
such there is no scope say that the impugned SROs and the Notification
Is without lawful authority. He next argued that the deduction made from
the salary of the teachers and staff forms part of the fund from which the
welfare of the teachers and staff is ensured. Hence the provision of Act
2002 and Act 1990 and regulations made thereunder that both the funds
are created solely for the benefit of the teachers and staff of non-
governmental educational institutions. Using the said funds, government
has been paying retirement benefits and other welfare to significant
numbers of teachers and staff of non-governmental educational
institutions and every year government contributes a significant amount
as a donation in the said funds for the retirement benefit and other
welfare of the teachers and staff. He lastly submits that initially the
contribution of teachers and staffs in the Retirement Fund and Trust
Fund was 4% and 2% respectively from their basic salary. The
beneficiaries of the said Funds were increased significantly in the last
few years since the government included a significant number of
educational institutions and teachers under MPO and as such the
disbursement of retirement and other welfare benefits from the said

Funds became slow due to the shortage of funds. Therefore, to reduce



the disbursement backlogs, the authority decided to increase the
contribution of teachers and staff part in the said Funds and accordingly
issued the Impugned SROS and hence the Rules are liable to be

discharged.

We have perused the writ petition, its annexures, affidavit in
opposition filed by the respondent no.4 and other materials on record

placed before this Court.

The issue which has given rise to the dispute relates to the
retirement benefits of the teachers and staffs of non-government

educational institutions.

It appears that the Ministry of Education enacted an Act, namely,
RSR FE afowm fres 8 FEIR Tl B2 wiRH, ssdo and as per the
section 16 of the said Act, the probidhanmala namely, ==t s
of oo fres ¢ SO T 53R afvden, sses was enacted. In that
probidhan 6 of the afR«isien, 1999, 2% amount will be deducted and
deposited from the salary of Non-Government Educational Institution
Teachers and Staffs for Retirement Benefit Board and Welfare Trust and
also in sub- @fag= 8 of the Probidhanmala, 1999 the government inserted
specific provision to pay benefits to the Teachers and staffs deducting
and depositing 2% amount from the salary of Non-Government
Educational Institution Teachers and Staffs for Retirement Benefit Board
and Welfare Trust. For ready reference, extract of the the said probidhan

6 & 8 are quoted under :



10

&/ 5T S 8 S Fafe: (8) HerE 1% AT T 6T
ASOIT FHT 5 [1FF 3 FHGIFNT b1FF] TG 03I @NSF 7%
OSFOF [T P I [T THIT &7 FFT FIAEA |

(2) =ere AT sfeviaa g ¢ AT TP @oF 8 Bleld

NI I 2O TFFE ToNeT TF areIF 0 T 5T Foa
PR AT FOAFO TV LICHFT AN GRF I @NGF 6 7T
PIAE

v FICoT OAIT 0 [ABF 3 FACINTNE JOF AIF AR
(5) @@ figs 37 F5E3 8T Feoam s1pd 2o T T2
PIRET [Sfa I© TS [T AlGOE 5134 PRI ©© ATH 5T
@O AT a3 PPN 777 T30

() @@ s 77 P61 SIFFFITT THE JQIIFT FIAE fofa I&
TSI SIFF] PIRINGA ©© N N @o@d FNUNINT I ORIF
IFIT A7 22T

(©) @@ @TFFE BT Aoem SoRFaT 7 R T [T
TOTTAT AFF JT PACIFNTT @FITHE IO IS [@IFPE [IHT
ASO EIFFITE [RTT ©© FNTH 7 @FO@ FHATHT Y IFFAT
7 22T

We note that the @wasat frr 2fSo@ Frss 8 FHEHET IITF S(FET AR, 2003

(Act No. 27 of 2002) was enacted by the Ministry of Education and as

per power under section 15 of Act, 2002 and the e==1at frgr afed= s o

FHEIA 3 {fFan afnesE, 200¢ Which was enacted for ensuring retirement

benefit of Government Educational Institution Teachers and Staffs. For

proper adjudication, essence of said Probidhans 9 & 10 are quoted

below:

o1 &far ez ¢ s Tafel (8) @vFEE AT AfevET e 3
FHSTANAT FF @O BIOIT NTFIF] T3 T TaTPNT HoTF [TBF 3 FACIANT

5T @orad 80 WA I TTHF JRIT 51l RN TP FOP FOA FAT

() T af7em (s) 97 T FoTFe T O T RE/
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(©) 77 30777, 2003 T IRV (G FITT YT 571 FOT FAT TF, OF

JEBAT 5197 Fod T a7 3637 TG SF @ (8) 9 e FF T WA
5797 o FAT 12/

So/ BT TC [THF 8 FACIANTNE T3 T Jf35M71 (8) 5797 To07073
@ [I%F F1 PHCH] IHT A7 g e A G290 FAET fofT
INFGE RIF TH IO ISTT [T ACHNA 573 FIINTA ORIF [Sfer®
[AEIEONT 9P ANRE JEEHT T 22&G |

Admittedly, as per Probidhan 9 of the sf3esr, 200¢ and sferasme,
so>»» that 2% and 4% amount will be deducted and deposited from the
salary of Non-Government Educational Institution Teachers and Staffs
for Retirement Benefit Board and Welfare Trust. The ratio of the tenure
of service and retirement benefit was included in the probidhan 09 & 10
respectively.

From the above we are of the view that the well-being of teachers
Is integral to the advancement of national education goals, but it appears
that the long struggle of school teachers covered the monthly payment
order of the MPO scheme for regular payment and they undergo
sufferings after their retire. They are even deprived of their retirement
benefits for a longer period of time and it takes about benefits 2 to 6
years after their retirement but the benefits are not given to these
Assistant Teachers though retirement benefits are to be given and they
cannot be deprived of from the benefits. The petitioners before us have
retired long time back and have been going from pillar to post for their
retirement benefits to which they are entitled to.

In that view of the matter we are inclined to dispose of the rule

based on the supplementary rule issued on 31.08.2022.
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Accordingly, the Rules are disposed of.

The impugned gazette notification under S.R.O dated 20.06.2017
and 15.06.2017 Annexure-K & K-1 published by the respondent No.1,
the notification dated 15.04.2019 Annexure-L by the respondent No.5
without allowing any benefits as per ratio of deduction and amount to be
deposited in 4% and 6% in total 10% instead of 2% and 4% in total 6%
from the salary of Non-Government Education Institution (MPO Listed)
Teachers and Staffs for Retirement Benefit Board and Welfare Trust are
declared to be without lawful authority.

The respondents are directed to take immediate steps and
allow/give retirement benefits as per deducted and deposited ratio of 6%
and 4 % in total 10% amount from the salary of Non-Government
Educational Institution (MPO Listed) Teachers and Staffs all over the
country with effect from notification dated 15.04.2019.

The respondents are further directed to pay the retirement benefits
with all others benefits to all Teachers and Employees of the non-
government Educational institution (MPO Listed) within 06(six)
months after their respective retirements.

No order as to costs.

Communicate the judgment and order at once.

Kazi Zinat Hoque, J.

| agree.



