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“Records be called for.

Let a rule be issued calling upon the opposite party
Nos.1-5, 53 and 54 to show cause as to why the impugned
judgment and decree dated 26.11.2018 (decree signed on
29.11.2018) passed by the learned District Judge, Joypurhat in
Partition Appeal No. 24 of 2018 allowing the appeal on condition
of remand, reversing the judgment and decree dated 29.03.2018
(decree signed on 04.04.2018) passed by the learned Senior
Assistant Judge, Panchbibi, Joypurhat in Partition Suit No. 40 of
2009 dismissing the suit on contest should not be set aside and/or
pass such other or further order or orders as to this Court may

seem fit and proper.



The Rule is made returnable within 4 (four) weeks from

date.

Pending hearing of the Rule, let operation of the
impugned judgment and decree dated 26.11.2018 (decree signed
on 29.11.2018) passed by the learned District Judge, Joypurhat
in Partition Appeal No. 24 of 2018 allowing the appeal on
condition on remand, reversing the judgment and decree dated
29.03.2018 (decree signed on 04.04.2018) passed by the learned
Senior Assistant Judge, Panchbibi, Joypurhat in Partition Suit
No. 40 of 2009 dismissing the suit on contest be stayed for a
period of 06 (six) months from date.

The petitioner is directed to put in requisites for service of

notices in usual course and through registered post.”
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“That the instant suit for declaration title and Partition
decree has been filed by the plaintiffs against the defendants
under section 42 of The Specific Relief Act, 1877 read with
section 4 of the Partition Act by filing a plaint contending that the
disputed land measuring 336 decimals as scheduled belonged to
Rajmohan Majhi who died leaving behind two sons Lal Bihari
Majhi and Buda Majhi who transferred that land ol Sofiron
Nissa on 4-4-1935 by a registered kabala deed 931 who while
had been in possession and enjoyment transferred 133 decimals
of land from plot no 270 out of 233 decimals of land on 3-7-78 by

registered kabala deed no 6919 to Mamun and Mahfuz sons of



the plaintiff who thereafter transferred that land to Laili Bibi
defendant no 55 on -3 9-09 by registered kabala deed no 4611.
That Sofiron Nissa was a pardanashil lady and Moyezuddin was
her caretaker on whom duty was to record the name of Sofiron
Nissa in MRR khatian and after his death that duty was conferred
upon his sons. After demise of Sofiron Nissa her husband and one
daughter remained her successor and after demise of late
husband her draughter inherited that 203 decimals of land.
Plaintiff's sons came to icarn about that wrong record of MRR
khatian on 8-2-09 by obtaining certified copy of the same. That
13 decimals of land out of 233 decimals of plot no 270 has been
recorded in MRR khatian no 327 after the name of Sofiron Nissa
and MRR khatian no 330 has been recorded in respect of 156
decimals of land in plot Nos.286,287, 373, 270 after the name of
Moyezuddin father of the defendants. Accordingly, MRR khatian
Nos. 328, 329. 326. 31 have been recorded after the name of
Dosiruddin, Soleman, Kajemuddin, Amizuddin and Tomizuddin.
In this consequence on refusal to partition the suit land plaintiff
brought this suit. The suit has been challenged and contested by
the defendant on 1-4 and others by filing written statements
denying all the material averments made in the plaint contending
inter alia by defendant Nos. 1-4, 2 that the suit is not
maintainable and that the same is barred by law and limitation
and contended further that the disputed land measuring 336
decimals as scheduled belonged to Rajmohon Majhi who died
leaving behind two sons Lal Bihari Majhi and Buda Majhi who
transferred that land to Sofiron Nissa on 4-4-1935 by a
registered kabala deed 931who. while had been in possession
and enjoyment transferred 2.23 acres of land from plot Nos

270,286, 373, 287 on 28 Magh, 1350 by way of cheque potton to



Moyezuddin Fagqir father of the contesting defendants. But due to
convenient possession and enjoyment he abandoned.67 acres of
land from plot no 270 to Sofiron Nissa Chowdhury. Thus, MRR
khatian No. 330 has been recorded and published after the name
of Moyezuddin Fagqir in respect of lacres of land in plot no 270.
26 acres in plot no 286, 14 acres of land in plot no 287, 16 acres
of land in plot no 376 which was known to Sofiron Nissa and
Taheruddin Chowdhury. And thereafter MRR tenant Moyezuddin
Faqir was in possession and enjoyment of the land for over a
period of twelve years with due notice to all concerned and died

leaving behind four son’s defendant Nos 1-3 and Moklesar

Rahman and five daughters. who are possessing and
enjoying the land in plot Nos 270 corresponding to hal plot no
689, 287 corresponding to hal plot no 723 and plot no 286
corresponding to hal plot-no 726 and thus DP khatian No. 522,
545 have been recorded and published after their name and thus
the contesting defendants have been possessing and enjoying the
land measuring 1.56 acres of land for about a period of 65 years
That the contesting defendant No. 3 transferred 0.5 acres of land
from plot No. 287 corresponding to hal plot No 723 to Md
Ferdouse Mridha on 12-09- 2004- by way of registered kabala

deed No. 7504 And thus prayed for dismissal of the suit.

Issues:

1 Is the suit maintainable in the present form and nature?
2 Whether the plaintiff party has title and possession over the suit
land? 3 Is the suit bad for defective of parties and bad for
hotchpotch? 4. Is"the plaintiff party entitled to get a preliminary

decree of partition?



Discussion and decision: Both the parties tried to prove
their respective cases by way of adducing documentary evidences
and examining oral witnesses. Plaintiff party has examined three
witnesses and the defendant party has examined three witnesses.
Their submitted documents have been made exhibit. On perusal
of the both documentary and oral evidence it appears that
plaintiff party has adduced their contended documents vide
exhibit Nos. [-2 series and tried to establish their case.
Contrarily defendants submitted documents vide exhibit Nos A-1
and tried to establish their case. Main contention of the plaintiff
party is that the disputed land measuring 36 decimals as
scheduled belonged to Rajmohon Majhi who died leaving behind
two sons Lal Bihari Majhi and Buda Majhi who transferred that
land to Sofiron Nissa on 4-4-1935 by a registered kabala Deed
931 who while had been in possession and enjoyment transferred
13 decimals of land from plot no 270 out of 23 decimals of land
on 3- 7-78 by registered kabala Deed No 6919 to Mamun and
Mahfuz sons of the plaintiff who thereafter transferred that land
to Laili Bibi defendant No.55 on 3-9-09 by registered kabala
deed No. 4611. That Sofiron Nissa was a pardanshil lady and
Moyezuddin was her caretaker on whom duty was to record the
name of Sofiron Nissa in MRR khatian and after his death that
duty was conferred upon his sons. After demise of Sofiron Nissa
her husband and one daughter remained her successorand after
demise of her husband her daughter inherited that 203 decimals
of land. Plaintiff's sons came to learn about that wrong record of
MRR khatian on 8-2-09 by obtaining certified copy of the same.
That 133 decimals of land out of 233 decimals of plot no 270 has
been recorded in MRR khatian no 327 after the name of Sofiron

Nissa and MRR khatian no 330 has been recorded in respect of



156 decimals of land ni plot nos 286,287, 373, 270 after the name
of- Moyezuddin father of the defendants. Accordingly, MRR
khatian Nos 328, 329, 326, 331. have been recorded after the
name of Dosiruddin, Soleman, Kajemuddin, Amizuddin and
Tomizuddin as deposed by the PWI. He denied the suggestions
put to him. He could not say whether RS khatian has been
submitted or not. PW2 and PW3 deposed in support of the
plaintiff in respect of possession of the suit land. They have
denied the suggestions put to them. They could not say about the
plot nos. Contrarily defendants contended that the disputed land
measuring 336 decimals as-scheduled belonged to Rajmohon
Majhi who died leaving behind two sons Lal Bihari Majhi and
Buda Majhi who transferred that land to Sofiron Nissa on 4-4-
1935 by a registered kabala deed 931who while had been in
possession and enjoyment transferred. 2.23 acres of land from
plot Nos 270,286, 373, 287 on 28 Magh, 1350 by way of cheque
potton ot Moyezuddin Faqir father of the contesting defendants.
But due to convenient possession and enjoyment, he abandoned
0.67 acres of land from plot No. 270 to Sofiron Nissa
Chowdhury. Thus, MRR khatian no 330 has been recorded and
published after the name of Moyezuddin Fagqir in respect of
lacres of land in plot No 270, 0.26 acres in plot No. 286, 0.14
acres of land in plot No 287, 0.16 acres of land in plot No. 376
which was known to Sofiron Nissa and Taheruddin Chowdhury.
And thereafter MRR tenant Moyezuddin Fagqir was in possession
and enjoyment of the land for over a period of twelve years with
due notice to all concerned and died leaving behind four sons
defendant Nos. 1-3 and Moklesar Rahman and five daughters
who are possessing and enjoying the land in plot Nos. 270

corresponding to hal plot no 689, 287 corresponding to hal plot



No. 723 and plot no 286 corresponding to hal plot No. 726 and
thus DP khatian No. 522, 545 have been recorded and published
after their name and thus, the contesting defendants have been
possessing and enjoying the land measuring 1.56 acres of land
for about a period of 65 years That the contesting defendant no 3
transferred 05 acres of land from plot no 287 corresponding to
hal plot no 723 to Md Ferdouse Mridha on 12-09- 2004 by way

of registered kabala deed no 7504 as deposed by DW-1.

On perusing the evidence advanced by the plaintiff party
it is evident that plaintiff's case mainly rely upon the proof of the
fact that Moyezuddin was caretaker of Sofiron Nissa but no
evidence has been proffered by the plaintiff party though the
burden io prove the fact relies upon them under section 103 of
the Evidence Act, 1872. Plaintiff's argument might be that SA or
MRR khatian does not bear any statutory presumption of
correctness and anybody relying upon MRR khatian has to prove
that he has some other documents in support of the MRR khatian.
In reality of this arena of the case it appears that defendants in
support of their contention submitted Pottoni cheque vide exhibit
Nos. A series and thereafter submitted DP khatian which indicate
that they are in possession of the suit lang. Abstention from
giving any evidence to prove any asserted fact by any party
means the party asserting that fact is not in a favourable position
as postulated by the provisions of section 114 of the Evidence-
Act, 1872. In the instant case in hand plaintiff asserted the fact
that Moyezuddin was caretaker of Sofiron Nissa but no evidence
led by them. As between the parties CS khatian is admitted and
earlier ownership by Sofiron Nissa of the suit land is also

admitted. Plaintiff party ought to have set up a clear case of



possession also which is lacking in the instant suit by
documentary evidence i.e. by rent receipts or some other
documents as their claim of title also depends upon the proof or
disproof of possession of the suit land as the history of possession
and enjoyment of the suit land is a matter of more than sixty five
of seventy years because of the fact that after CS khatian and
kabala deed 931 dated 4-4-1935 no evidence of title and
possession of the plaintiff party is in existence up to the period of
RS record operation. For this long period plaintiff could not set
up any explanation about their possession of the suit land. For
arguments sake plaintiffs were in possession and enjoyment of
the suit land for this period and they were not required to pay
rents, they would easily got RS khatian or DP khatian. But in the
instant case in hand, it appears that nothing happened regarding
to this fact. In this circumstance plaintiff’'s’ argument to have title
and possession over the suit land is not tenable in the eye of law.
Their claim is ousted by the defendants' proffered documents MR
khatian, Pottoni cheque, RS DP khatian and certain other deeds
as no objection has been raised by the plaintiff party in course of
trial and hence the documents submitted by the defendants vide
exhibit list A1- carry the preponderance of evidence in their side.
In this backdrop of the case, I am of the view that plaintiff party's
claim of title has been waived earlier by the doctrinal and
practical approaches of law of conduct and jurisprudence.
Hence, I am to decide that plaintiff party has no title and

possession over the suit land and thus the issue no 2 is disposed

of against the plaintiff party.

As it is settled that plaintiff party has no title and

possession over the suit land other issues do not bear any



preponderance to be discussed at length as those issues are
collateral issues bearing no value for favorable disposal in
favour of the plaintiff party. Those issues are also disposed of

against the plaintiff party for clear and convenient decision.

Court Fees Paid is proper.

Hence, It is hereby ordered that the suit is dismissed on

contest.

No order as to cost.

Gopal Chandra Roy Gopal Chandra Roy
Senior Assistant Judge, Panchbibi Senior Assistant Judge, Panchbibi
Joypurhat. Joypurhat.
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