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This appeal 1s directed against the judgment and decree
dated 18.05.2008 (decree signed on 25.05.08) passed by
learned Joint District Judge, 2" Court Gazipur in Title Suit

No. 182 of 2007 decreeing the suit.



The facts, relevant for disposal of this appeal, in brief are that
the plaintiff-respondent filed suit No. 182 of 2007 for
declaration of title to the suit land described in the plaint. The
suit 12.00 acres land out of 20.15 acres land of sabek plot no
28 measuring 8 acres, sabek plot no 39 measuring 3.30 acres,
sabek plot no. 46 land measuring 4.80 acres, sabek plot no 407
measuring 2 acres and sabek plot no 166 measuring 2 acres
appertaining to C S khatian no 1/30 corresponding to S A
Khatian Khatian no 18(Ka), plots no 28, 407, 166
corresponding to R S Plot no 61, 54, 542, 543, 544, 545, 546,
and 273 of Mouza South Panisail, P.S Sadar, Gazipur
originally belonged to Kasimpur Zaminders namely Shashi
Prasad Roy Choudhury, Abani Prasad Roy Choudhury, Babu
Atul Prasad Roy Choudhury who settled the same to Anwara
Begum, on 25" Ashin 1353 B S through amalnama, taking
salami thereof and handed over possession to her. To this
effect deposit receipt was issued from Kashimpur Zaminder
estate accepting the settlement. Thereafter Anwara Begum
paid rent for the suit land and rent receipts were issued from
Zaminder sheresta receiving rent from her. While Anwara
begum had been owning and possessing the suit land paying
rents, S A khatian no 18(Ka) was prepared in her name. In this

background while Anwara went lacal Tahsil office to pay rent,



was refused by Tahsilder to receive rent. Anwara Begum
Applied to A D C (Rev) Dhaka on 6.9.76 for receiving rents
from her and a misc case no 21/76 was started following her
petition. Thereafter A D C Rev directed Thana revenue officer
and Tahshilder to receive rent and the plaintiff respondent
paying rent from that time accordingly. It is worth mentioning
that Plaintiff could not communicate with local Tahsil office
for long time due to her illness. In this situation on last of
October local Tahsil office informed them that they could not
receive rent from them without any Court Order. They
informed them that the suit land has been recorded in the khas
khatian 1. On obtaining certified copy of porcha on 9.11.06
the plaintiff first time came to know about the wrong R S
record but she is all along possessing the suit land erecting
houses and planting trees thereon. Owing to the wrong R S
record of the suit land, the plaintiff’s right title having been

clouded, she brought this suit.

Defendant appellant entered appearance in the suit by
filing written statement contending inter alia that the suit is not
maintainable and there 1s no cause of action to file the suit, the
suit is barred by limitation. The suit land is under the control
and management of the Government. It is contended by the

defendant appellant that the C S suit plots no. 28, 407 and 166



appertaining to C S khatian no. 1/30 belonged to monarch of
India, land of C S plot no. 28 being R S plot no. 61 and land of
C S plots no. 54, 542, 407 and 166 being R S plots no. 54,
542, 543, 544, 545,546 and 273 recorded in khas khatian no 1
in the name of the Government. Plaintiff’s claim is false,
baseless and story of settlement by pattannama, rent receipts
and S A khatian are forged. Hence the suit is liable to be

dismissed.

It is further contended that 1.00 acres of land from R S
plot no. 54 have been allotted to one Amzad Hossain, 1.00
acres to Jwel Aich which they possess now. In addition to that,
defendant Government has been proposed to allot 1.81 acres
of land in favor of Shafiuddin, Ashulia, Dhaka. Rest properties
are proposed to settle in favour of freedom fighters, 5.41 acres
land from R S plot no. 61 have been proposed to settle in favor
of one Jasimuddin Ahmed, 1.28 acres land of R S plot no. 273
have been proposed to settle in favour of one Amran Hossain
Choudhury and 2.00 acres land have been proposed to settle in
favour of one Lutfunnesa. Plaintiff has no possession over the
suit land. Government defendant himself has been possessing
the suit land and on its behalf proposed lessee are now

possessing the suit land.



Upon consideration of the pleadings of the parties,
learned Joint District Judge framed the following issues:-

1. whether the suit as framed is maintainable?

2. whether there is any cause to bring the suit?

3. whether the plaintiff has title to and possession in the

suit land?

4. whether the plaintiff is entitiled to get the decree of

declaration as prayed for?

5. To what relief, if any is the plaintiff entitled?

At the trial plaintiff examined three witnesses and the
defendant examined 1 witness. The plaintiff respondent
submitted documents marked as Exbts 1-8 and the defendant-
appellant submitted C S, S A and R S khatians marked as
Exbt A, Al and A2.

The learned Joint District Judge upon hearing the parties
and on considering the evidence and materials on record by
his judgment dated 18.05.2008 decreed the suit mainly on the
ground that the plaintiff-respondent by adducing evidence
became able to prove his right, title and possession over the
suit land and also held that Anwara Begum owned the
scheduled land through amalnama by paying salami thereof
and got possession over the suit land. To this effect deposit

receipt was issued from Kashimpur Zaminder estate accepting



the settlement. Thereafter Anwara Begum has been possessing
the suit land and S A khatian has duly prepared in her name.

Being aggrieved and dissatisfied by the impugned
judgment and decree dated 18.05.08 passed by the learned
Joint District Judge, Gazipur, Dhaka in Title Suit No. 182 of
2007, the defendant-appellant preferred this First Appeal.

Mr. Md. Yousuf Ali Deputy Attorney General for the
defendant-appellants in the course of argument takes us
through the impugned judgment, plaint of the suit, written
statements, deposition of the witnesses and other materials on
record and then submits that the trial Court below without
applying its judicial mind into the facts of the case and law
bearing on the subject most illegally decreed the suit on the
finding that the plaintiff-respondent have been able to prove
his right, title and possession over the suit land. Learned
Deputy Attorney General further submits that the trial Court
erroneously held the view that the impugned Amalnama is
valid and is acted upon since the then Jaminder accepted
salami from the plaintiff Anwara and accordingly Anwara got
possession over the suit land. Learned Deputy Attorney
General further argued that the suit land was recorded in the
name of Bharat Samrat in khas khatian no 1 and C S plot no

407 and 166 was also prepared in khas khatian nol. Learned



Deputy Attorney General referring documents annexed as X 9
and as 10 in additional evidence that the government has been
possessing the suit land and R S khatian no 1 is rightly
prepared in the name of the Government. Learned Deputy
Attorney General further contended that Government
Appellant allotted some land by way of settlement to the
different people and they now are in possession. The
pattannama, S A khatian and rent receipts in the name of the
plaintiff are fake and created and in support of this claim,
defendant appellant submitted annexure 1 to annexure 10 as
additional evidences. Learned Deputy Attorney General
further argues that those documents might have been brought
before the court during trial but unfortunately defendant
appellant had been failed to submit those documents before
the court. Learned Deputy Attorney General in this context
submits that the defendant appellant brought those appropriate
documents as additional evidence which is shown as annexure
1 to 10. Learned Court can consider those documents in this
appeal or can send the suit on remand for fresh trial. Also he
argued that the plaintiff though claimed some of the land from
R S plots no. 54, 542, 543, 544,545,546 and from R S plot no.

273 but there 1s no any specification in the plaint to the effect



that how much and in which direction does the plaintiff have
possession over the same.

On the other hand, the learned Advocate appearing for
the plaintiff-respondent submits that the plaintiff respondent
has established her right title and possession in the suit land
through amalnama given by zaminder since 1946 A D by
paying salami. S A khatian is duly prepared in the name of the
plaintiff finding the physical possession of the plaintiff
respondent. R S khatian is wrongly prepared in the name of
the defendant Government. Defendant Government might
have allotted some of its land to others through settlement but
those are not within the boundary of the scheduled land, as
such there would be no any clash with the land belonged to the
plaintiff respondent. The plaintiff respondent has successfully
proved her right, title and possession in the suit land, so the
impugned judgment of the learned trial Court is just and
proper and as such this appeal be dismissed

Having heard the learned Advocates from both the sides
and having gone through the materials on record including the
impugned judgment of the trial Court, the only question that
calls for our consideration in this appeal i1s whether trial Court
below was justified in arriving at the findings that the

defendant-appellant have been able to prove that the land in



question is government khas property and defendant appellant
has control and management over the suit land and claims of
the plaintiff respondent is not based on any evidence.
Similarly the other question that calls for our consideration is
whether learned trial Court rightly decreed the suit relying the
alleged amolnama, S A khatian and evidences as produced by
the plaintiff respondent.

Now, let us scrutinize the evidences adduced by both the
parties.

Plaintiff-respondent examined 3 witnesses namely
plaintiff Fazlul Karim Khan as Pw1, Osman Gani as Pw2 and
Moinul Khan as Pw 3.

P.W.1 Fazlul Karim Khan deposed that « =iferll sm=ifg
el AT Glters & e > 7R e g9z TRi9 4feq SA
Sb/F1 SA Sb/F TR XS SRR QN FCH 71 TR W BTy
(2M3 ©) | SRR (@5 FIFNF GEWE 97 36 20O H0eo F e
(TR | 2l IfRE SREAN (23 8) ASTANN Co1 WA @ 20.5¢
a9 BN 2GS | e (T 2R AR @ Simla < Ael
3| 8 Tw G Wife wifds Sfae (gws ¢ Bifve) ) sfeq aR =i
JOVIRE TR AW ARG FRET (23 b) | SR @ SouR I 7
el @E| e fJte sFwE Ffae [ ov/os/ay W ADC
(Rev.) ST DI IR ob/ob/ab IR G (AR &) SR

31 Misc. 3/a% 52 =1 Misc. case Widd 49 7itd ADC (Rev.)
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SR ST AT AR AT 78 W 96 one Sfferand b
G182 oS ST TRCNIRA Fhe WIfe SREN (AW )1 gfscawa wife
FREIN | /A TR NNAR ATE] (TR & o= sl =21

PW 2 Osman Gani stated that  ifSi U= AUl @32
e wis B nfEed AAf=izs cer s o crews =ifen Wi
e ST @I TSI Ferie Q& WLiel 0| Fifera it Sies 99 Seg|
SN 2l AN ST, AP S| T IR I 1ol WRIE @ (ol wee
Ffrerz) [P wiE T (SFED) SN AT, TR @ SR
TP (1 TP AT & 72 dface @i TR~

PW 3 Md. Moinul Khan stated that “Ssers qmics B
et wfy fof MM st wfFwe Aifiza wamm T wfie Tfw
SRR @1 IS el AR (Sl AL I | el sice w=
TR | AW WICR, (SFB) A WicR| [Fg W03 gETe AR Srelbal
2CF | TN 70116 TS FAFR W TR 7

On the contrary defendant-respondent examined 1
witnesses namely Abdul Latif Mian who deposed that “ =if¥
ol TRER FHwE, Siffmem T o wfer Wit TEeR ccw
TRMAW ez Tfert wfm Wfes oo FfmoE sim Afomm a2 3|
do¢o I TRWIT g2l [RE@ =cet Fiferll &l » 72 407 AfeqE @F¢ =1
2Q[ 27 TR & TRFE @3 TAF I8[I SA TWFS » TR A0 A
@FC 2232 SA AT » wifkel IR (2ms A)l

RS <feqe » T W7 AT @FC 22N TAFE AT | TGP

Fiferll & nee FRCOR| FMFF WNTGM T, QI W25 AR Sy
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MBI lease MR & feraidia oice) FIferl &N sweR @3 wLeE
it g TN @M ARmRACE R @R 23JTRI TS T2 @, Fer &y
T Afeq ol weee Site) ey 9ie @, I ADC (Rev.) @3 |-«
wadi® F7 ADC (Rev.) A&l Aaacs oo« wter @ ey fqos
SRR 97 TR @, TN 00 A WS (72 2| 7oy N6 @, Tern
GNCe IMIF T1 CR, AT 2[F S| To) AR @, erAr S At wLe
L

On careful perusal of the evidences and materials on
record, we find that the plaintiff-respondent brought the
original Title Suit No. 182 of 2007 for a prayer of declaration
of title over the suit land and for a further declaration that the
impugned R S khatian is wrong and not binding upon the
plaintiff. The plaintiff respondent’s positive case is that she
took settlement 20.15 acres of land from Kashimpur Zaminder
under the monarch of India. The plaintiff respondent
submitted Pattannama, S A khatian, 4 copies of rent receipts
of Zaminder sheresta, hukum letter etc. Ld trial judge placed
high importance on these documents. Learned Deputy
Attorney General categorically stated that these pattannama,
rent receipts and S A khatian in the name of the plaintiff
respondent are totally fake and forged. Learned Deputy
Attorney General further contended that the plaintiff

respondent tried to pay rent to the Government sheresta but as
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S A khatian in the name of plaintiff respondent is fake and
forged, so the government did not receive rent from her. In
this connection Defendant appellant submitted Anexure 9
where it transpires that the signature of Revenue officer does
not match with the signature seen in the same S A khatian
submitted by the plaintiff respondent. So defendant appellant
government do not admits the preparation of alleged S A
khatian which is seen in the name of plaintiff respondent.
Learned trial Court inadvertently did not take into account the
matter in his observation. Learned Advocate for the plaintiff
respondent argued that the contention of such fake or forgery
are not brought in the written statement in original title suit, so
the defendant appellant cannot agitate this matter here in this
appellate court. But on perusal of the written statement it is
found that the defendant appellant categorically disclosed that
the alleged pattannama, zamindari khazna dakhila and S A
khatian are false and fabricated. D W 1 Abdul Latif stated in
his chief that S A khatian no. 1 is prepared in the name of the
government and he marked it as Exbt. ‘A’. Learned trial court
did not consider this aspect when S A khatian no 1 for the
scheduled land is submitted by the defendant appellant before
the court. Learned Trial court should have called for the

concerned volume and to check properly which S A khatian is
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genuine and which is forged, though the defendant appellant
in his additional evidence brought some annexure’s which
reveal the actual position of S A porcha, rent receipts etc
regarding suit land of the plaintiff respondent. Learned trial
judge observed that the plaintiff respondent submitted Exbt. 5
series rent receipts which affirmed the possession of the
plaintiff over the suit land. We closely perused that Zamindari
rent receipts where the year (bengali or khristabdo), land
description like dag, khatian etc are not found to be cited
there. These rent receipts are also challenged by the defendant
appellant. So before scanning the genuinity of the same
Learned Trial court was misconceived to hold the view that
these rent receipts affirmed the possession of the plaintiff over
the suit land.

Learned Deputy Attorney General referring the memo
no. 05.41.3300.013.03.007.25-237, dated 25.03.2025 by the
Assistant Commissioner (land,) Gazipur dated 20.05.25
submits that there is no any record of paying rent is found in
Kashimpur Union bhumi office paid by anybody. It is also
revealed from the memo of concerned Assistant
Commissioner that the paper of alleged pattannama is
imperceptible and tears. It 1s also revealed that the volume of

S A 1/30 khatian is found kept in District record room,
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Gazipur. But officer in charge disclosed that the signature and
page of S A 1/30 khatian that kept reserved in the record
room, is distinct to the other khatian. The report of Record
room deputy collector submitted as annexure 9 which reveals
the fact the S A khatian 18 ka is created and Record room
deputy collector on comparing with the original volume found
that signature of khatian no 18ka 1s false and it does not match
with the original volume, hand writing and ink of hand writing
is different from the original volume which proves S A 18 ka
khatian a created one. So the observation of Learned trial court
is not correct that S A khatian no. 18/A 1s duly prepared by the
name of the plaintiff. Learned trial judge had wide opportunity
to call for the original volumes in this connection to determine
the genuinity of S A khatian. The defendant appellant
government submitted additional evidences under order 41
rule 27 of C P C where the appellant annexed a memo no.
05.41.3300.013.03.007.25-234 dated 25.03.2025 relating to
the supply of certified porcha annexed as X-9 and another
memo no 05.41.3300.013.03.007.25-235 dated 25.03.2025
relating to the settlement of the suit property to Justce Iman
Ali and to Bangladesh Karmochari Kolyan Board where it is
categorically stated their possession thereon on separate

holding etc. Also it is disclosed in that memo that Dulal Hazi
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and others have been possessing the suit land illegally and
eviction process is now pending against these illegal occupier.
This memo is annexed as X 10 at the time of filing additional
evidence submitted on 13.04.2025.

Learned Advocate for the plaintiff respondent in this
context submits that since the matters have not been brought
before the trial Court, the same could not be proved by way of
producing as additional evidence in the appellate stage but on
perusal of the written statement it is found that the defendant
appellant categorically disclosed that the alleged pattannama,
zamindari khazna dakhila and S A khatian are false and
fabricated. So there is no bar to produce the documents by the
defendant appellant to determine the truth as to right and title
over the suit land in the appellate stage also. The aforesaid
memo’s filed by the defendant’s appellant are signed and
issued by the government responsible officer of Deputy
Commissioner’s office, Gazipur. So those documents cannot
be blown out without taking into account. Learned trial Judge
ought to have considered this document on calling for the
same to the Court at trial.

Learned Deputy Attorney General in one stage submits
before us that this court can send the case on remand for fresh

trial if Lordship thinks proper. Learned Deputy Attorney
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General in this connection referred the decisions reported in
13 BL T (AD) 2005 at page 28 and 40 D L R(AD) 1988 at
page 86 where it 1s decided that in the interest of justice and
for proper adjudication of the matter in controversy, where the
said documents was not considered by the trial Court, the case
can be sent on remand for taking steps to prove those said
documents. But at the same time Learned Deputy Attorney
General submits that this Honorable appellate division has the
authority to decide a case on merits under order 41 Rule 24 of
C P C since this Court has sufficient evidence to decide the
case on its own. Order 41 Rule 24 reads follows:
“Where the evidence upon the record is sufficient
to enable the Appellate Court to pronounce
judgment, the appellate Court may, after resettling
the issues, if necessary, finally determine the suit,
notwithstanding that the judgment of the Court
from whose decree the appeal is preferred has
proceeded wholly upon some ground other than
that on which the Appellate Court proceeds”
On reading the provisions of Order 21 Rule 24 it appears
that C P C empowers Appellate Courts to decide a case on its
merits, even if the trial courts judgment was based on different

grounds. It means the Appellate Court can determine the case
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without remanding it to the trial Court if it has enough
evidence to do so. We also found on perusal of the evidence
and materials on record that the defendant appellant has
produced sufficient evidence at the time of submitting
additional evidence. These evidences and materials are
properly submitted from a public office signed and endorsed
by the responsible officers of the Government.

Learned advocate for the plaintiff respondent though
admitted that some persons got settlement the suit land but
since the transfer was during pendency of this case, so those
transfer is barred by the principle of lispendence as per section
52 of Transfer of property Act. It is settled principle of law
that a transfer in such case will depend on the result of the suit
pending before the Court with jurisdiction. The appellant
government has proved by sufficient documents that the leasee
Mr. Justice Iman Ali and Bangladesh Karmochari Kolyan
Board took settlement of the portion of suit land and they got
mutated the suit by opening separate jote number.

So in view of the aforesaid discussion that the defendant
appellant has been able to prove their right, title and
possession in the suit land where all the instruments of
claiming right, title and possession by the plaintiff respondent

is proved fake, false and fabricated and created subsequently
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in the recent times, particularly after issuance of the letter to
the plaintiff respondent to vacate the suit land as they are
illegal occupier therein.

The plaintiff respondent described in the schedule that
from R S plot no’s 61 and 54 he possesses 8.00 acres of land,
from R S plot no’s 542,543,544, 545 and 546 he possesses
2.00 acres of land and from R S plot no 273 he possesses 2.00
acres of land. It is admitted that in R S plot no 61 and 54 total
land area is 09.29, in R S plot no 542,543,544,545,546 total
land 1s 2.47 acres and in R S plot no 273 total land area 1s 3.28
acres. The plaintiff respondent prayed for declaration of title
for 12.00 acres of land out of 15.04 acres of land. We found
that the plaintiff did not specify in which direction the plaintiff
possess 8.00 acres of land out of 09.29 acres in R S plot no 61
and 54, in which direction the plaintiff possess 2.00 acres of
land out of 2.47 acres of land in R S plot no 542,543,544,545
and 546, in which direction the plaintiff possess 2.00 acres of
land out of 3.28 acres in R S plot no. 273. It is contended by
the defendant that Justice Iman Ali took settlement 0.0675
acres land from R S plot no. 54, Karmochari kolyan Board
also took settlement 3.3425 acres of land from R S plot no. 54.
This two leasee took .0675 +3.3425 total 3.41 acres of land

from the suit plot no. 54. The plaintiff claims 8.00 acres of
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land from the plot no. 54 and 61. But the plaintiff did not
clarify in which direction he has been possessing that land. So
it is found that the plaintiff did not specify his land in the
scheduled of the plaint. In this situation a court cannot pass a
declaration decree over an unspecified land which Learned
Trial Court did not take into his consideration.

From the discussion as made above and on meticulous
perusal of the entire evidence both oral and documentary, it
appears that learned trial Court erroneously observed that the
plaintiff-respondent has been able to prove his right title and
possession over the suit land. More so it is of the evident on
record that the plaintiff respondent is an illegal occupier in the
suit land and the defendant appellant issued several notices to
evict the plaintiff from the suit land. A court cannot provide
anybody with an equitable remedy who is proved an illegal
occupier against the suit property. Therefore, we are
constrained to hold that the impugned judgment of the trial
Court below is liable to be interfered with. In view of our
discussion made in the forgoing paragraph by now it is clear
that the instant appeal must succeed.

In the result, the appeal is allowed.
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The impugned judgment and decree dated 18.05.2007
passed by the learned Joint District Judge, Gazipur in Title
Suit No. 182 of 2007 decreeing the suit is hereby set aside.

Send down the lower Courts record with a copy of this

Judgment to the Courts below at once.

Sheikh Abdul Awal, J

I agree

Fatama/B.O.



