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Urmee Rahman, J:

In the instant writ petition Rule was issued in the following

terms:

“Let a Rule nisi be issued calling upon the
Respondents show cause as to why the decision dated
11.04.2018 (Annexure-l) taken by the Ministry of

Education, Secondary and Higher Secondary Division



(Government Secondary-1) under the signature of the
respondent Nos. 5-9 for re-fixing the seniority of the
Assistant Teachers of the Government High Schools
who got  appointment  before  07.02.1991
discriminatory and violative to the fundamental rights
guaranteed by  the Constitution of the People’s
Republic of Bangladesh in derogation of the seniority
list dated 25.03.2015 (Annexure-F) should not be
passed without lawful authority and is of no legal
effect and as to why the respondents should not be
directed to give the petitioner financial benefit of the
post of Assistant Headmaster/Assistant District
Education officer as has been serving as ‘Current
charge’/ ‘5¥ife wiRrg’ of the same from 04.12.2016 and
to remove all kinds of discrimination including
payment as evident from Annexure-H being memo
dated 17.09.2018 implementing and continuing the
seniority list dated 25.03.2015 (annexure-F) and/or
such other or further order or orders be passed as to

this Court may seem fit and proper.”

Relevant facts for disposal of the matter in brief are that, at
present the petitioner is serving the post of Assistant Headmaster
(‘Current Charge’/beife witig) being Assistant Teacher at Sitakundo
Government Ideal High School, Chattogram. Earlier he joined as an
Assistant Teacher on 16.10.1989 in the Royangchori High School,
Royangchori, Bandarban, Chittagong Hill Tracts. Soon after that
the school was nationalized on 04.11.1989. The petitioner was
temporarily absorbed in the same post on 25.03.1992 and he
completed his B.Ed. degree on 25.10.1994 i.e. within 3 years as

required by first proviso to sub rule 2 of Rule 4 of Teacher and



Non-teaching Staff of Nationalized High School (Directorate of
Secondary and Higher Education) Absorption Rules, 1983. He
was regularised on 03.02.1996 giving effect from the date of
regularization.

Until 1991 there was no recruitment rules for teachers. In this
field the applicable law was Bangladesh Civil Service Recruitment
Rules 1981. However; in that Rules there was no prescribed rule for
promotion. By the S.R.O. No. 17-Ain/2010/05/030.0174.01.00.006.
2010 dated 18.01.2010, the Rule was amended by including the
qualification for promotion as ‘Diploma in Education or B.Ed. or
B.P.Ed. degree with 7 years’ experience in the feeder post.

In 1991 for the first time a service rule came into force for the
teachers and staffs of schools: F{Fe @ FEHEET (NGHRF 8 TH THHF
e wifgwe) facamt fafset, 1991, Rule 2 (uma) of this Rules denotes
about the ‘required qualification’ referring to the qualification as
stated in the Schedule which is under the heading of ‘Te=T el =
8 JFSEl ¥ being serial no. 1 that, the recruitment of Assistant
teacher would be carried out directly subject to obtaining 2™ class
Education Degree/Diploma within 5 years from the appointment.
However, there was no rule on seniority and promotion for direct
recruited teachers. As such on 03.05.2011 a Rule was made as ‘<=-
TR FIFST @ FIO[AT @Il 8 stwghe) [fsmEm, 2055” where Rule 4
(2) provides that ‘Rfeg “wa swivs ppel Fd@eR owv@ 2 @R
AREF A fRfire @PwitTR sificed fefere FTxive e e =8@ 1"



Accordingly, on the basis of Absorption Rules of 1983,
Bangladesh Civil Service Recruitment Rules, 1981 (As amended in
2010) and Rules of 2011 the seniority of the petitioner and others
were fixed from their respective date of joining in the service and in
2015 a seniority list was prepared where the petitioner was placed
in serial no. 309. Several promotions have been made on the basis
of this seniority list.

On 17.09.2018 the respondents gave promotion to some
teachers, who are junior to the petitioner in terms of date of joining
as well as in terms of receiving the B.Ed. degree.

On query the petitioner came to learn that in the meeting
dated 11.04.2018 the Ministry of Education took a decision in
preparing a new seniority list in the light of judgment passed in
W.P. no. 5667 of 2015 and the corresponding C.P. No. 2037 of
2016. In that meeting the decision No. 4.3 was taken by giving
reference to two recommendations of Ministry of Education dated
16.08.1984 and of Bangladesh Public Service Commission dated
06.02.2003 where it was said to have decided that the seniority of
the teachers, who joined before the Rules 1991 came into force,

will be counted from the date of acquiring the required degree.

The seniority of the petitioner having been breached as a
consequence of the said decision, he has filed the instant writ
petition as an aggrieved person and obtained the Rule.

Mr. K. B. Shahriar Ahmad, learned Advocate appearing on

behalf of the petitioner at the very outset submitted that seniority



means the length of service similarly situated with others in the
same feeder post and is the primary criteria to be considered in
promotion though not the only criteria but the impugned decision of
the respondents has made the primary criteria questionable
resulting in discrimination among the teachers’ in the same feeder
posts and as such the impugned decision is discriminatory, mala
fide, without lawful authority and therefore is liable to be declared
to have taken in violation of the petitioner’s fundamental rights as
guaranteed by Articles 27, 29, 31 and 32 of the Constitution.

It has been further submitted by the learned Advocate that
the petitioner has acquired vested and indefeasible right of seniority
in the post of Assistant Headmaster as per the gradation list
prepared in 2015 which cannot be taken away capriciously at the
sweet will of the respondents and hence the impugned decision
debarring the petitioner from promotion is liable to be set aside.

Mr. Ahmad argued that as per the judgment of the Supreme
Court, as mentioned in the impugned decision, the petitioner is
entitled to get promotion from the date of his joining in the service,
not from the date of obtaining B.Ed. degree as Bangladesh Civil
Service Recruitment Rules 1981provides no such condition and as
such the pre-1991 appointed teachers, like the petitioner, are
entitled to get promotion preferably as per seniority and hence the
impugned decision debarring the petitioner from promotion is liable

to be declared to have been adopted without lawful authority.



He next contended that the impugned decision of the Public
Service Commission does not have any overriding effect over the
existing law namely Teachers and Non-Teaching Staffs of
Nationalized High School Absorption Rules, 1983, Bangladesh,
Civil Service Recruitment Rules, 1981 (as amended in 2010) and
- 8 FAOIAT (TPl ¢ SrAmte [N, 2053 and thus the
impugned decision is mala fide, discriminatory, arbitrary and
therefore liable to be set aside.

He finally submitted that the impugned decision amounts to
downgrading the rank of the petitioner which is discriminatory and
therefore, the same is liable to be declared without any lawful
authority and is no legal effect.

No one appears to contest the Rule.

We have heard the learned Advocate for the petitioner and
perused the writ petition and as well as all the documents annexed

therewith.

As we have already seen from the case of the petitioner as
has been discussed hereinabove that, the petitioner joined the
school on 16.10.1989. However, the school was nationalized
thereafter on 04.11.1989 and as per the Absorption Rules of 1983
the petitioner was temporarily absorbed in the same post on
25.03.1992 with the condition to complete the required B.Ed.
degree within 3 years. Accordingly, he obtained the required decree
withing the stipulated time and obtained the result on 25.10.1994.

Subsequently, he was regularized in his service by the memo dated



03.02.1996 giving effect from the date of regularization of the
school i.e. from 04.11.19809, as evident from Annexure A series at
page 43 in serial no. 67. The relevant portion of the memo dated
03.02.1996, by which the petitioner along with other teachers were

regularized, is quoted below:

“orgeRa [E dorod SRFEl G2 RENN  JFHT
¢/o8/r532 CIFTIT ¢ TH/AT-3/00/r5-338(8¢0) FITT e
[ermz  aRE/fAdse FEhT 9/3/5v3e ©ifards e
FNTIGCT IS e, e cSRRET ¢ CrGE A5
Foyifn RS TqIfn AE AAFFONT AGFe A
/e @ FAGIRICARCE  HE [ Grezededd
OIfF%/TE R/ AR @ FEINIT N QIGEaaT O
22T ORI TINE NS ATe [Ty [uiE aegead ¢
IZIR® [ezire &7 75 22e)”

It appears from the record that there was no recruitment
Rules for teachers until 1991 and the only law applicable in this
field was Bangladesh Civil Service Recruitment Rules, 1981. In
1991 for the first time a service rule came into force mainly: ={wsi
@ St fcer fafget, so5s. However, this rule also did not contain
any provision regarding seniority or promotion of the teachers. As
such on 03.05.2011 another Rule was made, namely, s=5-se®
FAFS 8 IR @Ivel ¢ Amgfe [, 203> wherein Rule 4(2)
provided that “Rfeg stz wfye yvre! MdimeeR cwa Fef¥e @ arfes
v e @evitR wiftds fefers wfys et Fdifts 23

As we have already found in our previous discussion that the
petitioner’s service was regularized from the date 04.11.1989 and

accordingly on 25.03.2015 a gradation list was prepared from



where it can be seen that the date of appointment of the petitioner
was also considered to be from 04.11.1989 (Annexure-F) wherein

the petitioner’s name was posted in serial No. 309.

By the impugned decision as annexed in (Annexure-l), the
Ministry of Education took a decision, which has been placed in
serial No. 4.3, wherein a reference has been made to a
recommendation made by the Ministry of Education dated
16.08.1984 and also another recommendation made by the
Bangladesh Public Service Commission dated 06.02.2003 and on
the basis of these recommendations it was decided that the seniority
of the teachers who joined before the Rules, 1991, will be counted

from the date of acquiring the required degree.

We have seen that in the gradation list prepared in 2015 there
is no reference of the said recommendation made by the
Bangladesh Public Service Commission dated 06.02.2003 and the
gradation list has already been acted upon because promotions have
been given in several occasions on the basis of that gradation list.
Therefore, the subsequent decision taken by the respondents by the
impugned memo does not have any applicability in case of the

petitioner.

The gradation list was prepared in 2015 and a vested right
has already been created in favour of the petitioner. Earlier it has
decided in many cases by this Honb’le Court that a substantive
right once accrued are not to be retrospectively taken away except

by legal mandate. It has also been decided in many cases that a



substantive policy decision cannot operate to the detriment of a
person who was appointed earlier under the different set of rules
since the earlier rules had already conferred a right or benefit upon

him.

No retrospective effect can be given to any administrative
decision, circulars or policies, this type of decision has always been
presumed to be prospective in nature. As the petitioner had already
fulfilled all the eligibility conditions for promotion under the
previous rules, he is lawfully entitled to be guided by that rule as a

matter of right.

In this context a decision of the Appellate Division reported
in 66 DLR (AD) 187 in the case of Bakhrabad Gas System Limited

Vs. Al Masur-ar-noor and Ors. is quoted below:

“To be more explicit, the appointing
authority enjoys the power and the authority to
frame new rules to regulate the service of its
employees, but that in no way, can take away
the accrued/vested rights of its employees, here
the writ petitioners. We also make it very clear
that an employee shall definitely be entitled to
the new service benefits if given or created by
the new rules, but no rules can be framed to his
disadvantage or detriment or to the denial of his
accrued/vested right as in the instant case
sought to be taken away. The new rules adding
new terms and conditions including the one as
to the promotion to the next higher posts shall

be effective and applicable to the employees,
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who will be appointed after the coming into
effect or force of the same.” (per Md. Abdul
Wahhab Miah, J.)

On the basis of the principle laid down by the Appellate
Division we hold that, since the petitioner accrued the right on
04.11.1989, which has also been acted upon by the respondents on
25.03.2015, the same right cannot be taken away by the subsequent
decision, which has been taken by the impugned memo dated

11.04.2018.

With the findings and discussion made hereinabove, we are
of the opinion that there is substance in the Rule issued in the

instant matter.

In the result, the Rule is made absolute.

There is no order as to cost.

The impugned memo dated 11.04.2018 so far it relates to the
decision No. 4.3 affecting the petitioner is hereby declared unlawful
and without any lawful authority and hereby set aside.

Communicate the judgment and order at once.

Sashanka Shekhar Sarkar, J:

| agree.

Helal/ABO



