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Sheikh Abdul Awal, J:

This first appeal at the instance of defendant-appellants is
directed against the judgment and decree dated 26.06.1999 (decree
signed on 05.07.1999) passed by the learned Subordinate Judge,
3rd Court, Chittagong in Other Suit No. 382 of 1994 decreeing the

suit.

Short facts for disposal of the appeal is that the respondents as
plaintiffs filed Other Suit No. 382 of 1994 impleading the
defendants in the court of the learned Subordinate Judge, 3rd



Court, Chittagong praying declaration of title and correction of
B.S. khatian. The plaint case in brief is that the property in
question was originally belonged to Yakub Ali, R.S. Khatian was
published in his name. On 06.01.1927 due to non- payment of rent
the suit property was auctioned in Karjari case No. 1118 of 1930
and one Badiur Rahman Chowdhury became the owner of the said
property by way of purchase agreement. Thereafter, on 21.05.1958
the said Badiur Rahman Chowdhury transferred the property in
question to Alhaj Syedul Haque Sawdagar and Hamidul Haque by
registered Kabla Deed No. 1774. Thereafter, the said Alhaj Syedul
Haque Sawdagar and Hamidul Haque transferred the said property
to the plaintiff-Respondents by 4 registered deeds being Nos. 777,
778, 779 and 780 on 19.04.1987 totaling 1.18 acores of land and
thereafter, the plaintiff-respondents mutated their name through
Naam Zari Khatian No. 1173/1 and paid taxes to the Government.
In this backdrop on 04.09.1994 while the plaintiffs went to Tashil
Office for payment of rent and then the Tashilder refused to accept
the rent saying that property in question was recorded in the name
of the Government in B.S. Khatian. Hence, the suit for declaration

of title and correction of B.S. khatian.

The defendant Nos. 16 to 18 contested the suit by filing
written statement and additional written statements denying all the
material allegations made in the plaint stating, inter-alia, the suit
land of B.S. khatian No.1, Dag No. 6615 and 6616 was duly and
correctly recorded as Khash land of Government and subsequently,
during B.S survey the suit land has been correctly recorded in the

name of Government.

At the trial plaintiffs side examined 3 witnesses while
defendant-Government examined only 1 witness and both the

parties exhibited some documents to prove their respective cases.



The learned Sub-ordinate Judge after hearing the parties
and on considering the materials on record by his judgment and
decree dated 26.06.1999 (decree signed on 05.07.1999) decreed

the suit in favour of the plaintiff- respondents.

Aggrieved thereby, Government as appellant preferred
this Appeal.

Mr. Md. Yousuf Ali, the learned Deputy Attorney
General appearing for the appellant in the course of his argument
takes us through the plaint of the suit, written statement, evidence
of both the parties and thereafter, submits that in this case the
plaintiff side claimed the suit land on the basis of some registered
deeds although at the trial plaintiff side could not produce any
documents that their original predecessor Bodiur Rahman
Chowdhury purchased the suit land in auction and thus the
foundation of plaintiffs’ title over the suit land is doubtful. The
learned Deputy Attorney General further submits that B.S. record
was rightly prepared in the name of the Government as Khash land
and D.W-1 testified in his evidence that Government has been
possessed in the suit land. He adds that P.Ws in their respective
testimony inconsistently deposed as to possession of the plaintiffs
over the suit land although the trial Court bellow without
considering all these vital aspects of the case mechanically decreed
the suit in favour of the plaintiffs and as such, the same is liable

to be set-aside.

Mr. Muhammad Khairul Bashar, the learned Advocate
appearing for the plaintiff-respondents, on the other hand, supports
the impugned judgment which was according to him just, correct
and proper. He in the course of argument referring some additional

evidence submitted before this Court submits that Boinama itself



manifests that the predecessor of the plaintiffs named Bodiur
Rahman Chowdhury purchased the land in question in auction and
thereafter, time to time the property was transferred by registered
deeds and finally, the plaintiffs purchased the suit land by 4
registered deeds being Nos. 777, 778, 779 and 780 in 1987 and
thereafter, plaintiffs mutated their names and paid rent to the
Government, possessed the suit land and the trial Court on
considering all this factual aspects rightly arrived at a finding that
plaintiffs have been successfully proved their right, title and
possession over the suit land. He further submits that plaintiffs to
prove their case examined 3 witnesses namely, P.W-1, P.W-2 and
P.W-3 and all those witnesses categorically testified that plaintiffs
have been possessing the suit land since the date of purchase and
the plaintiffs exhibited all their material documents including rent
receipts, registered deeds, the trial Judge on considering all these
aspects of the case justly decreed the suit in favour of the

plaintiffs.

Having heard the learned Deputy Attorney General and
the learned Advocate for the respondents and having gone through
the materials on record including the impugned judgment,
deposition of PWs and D.W-1. Now, the only question calls for
our consideration in this appeal is whether the trial Court
committed any error in finding that the plaintiffs by adducing

sufficient evidences have been succeeded to prove their case.

On scrutiny of the record, it appears that ~ during trial
plaintiffs examined 3 witnesses out of them PW-1, Md. Hazi Idris
Miah stated in his deposition that he is the father of plaintiff Nos.
1 and 2 and plaintiffs (minor) No. 3 to 5. This witness further
stated that Yakub Ali was the original owner of the suit property;
his name was recorded in R.S. Khatian No. 3268. He proved the



same as exhibit-1. He stated that due to arrear of rent the property
in question was put in auction and Badiur Rahman Chowdhury,
son of Anwar Ali purchased the property in auction in 1930 and
thereafter, Shahidul Huque and Hamidul Haque purchased the
said land from Badiur Rahman in 1958 and he proved certified
copy of the deed as exhibit-2. This witness further stated that
thereafter, Shahidul Haque , Hamidul Haque transferred the said
land to Ibrahim and three others on 12.08.1985 totaling 81
decimals of land and he proved the purchased deeds being
Exhibit-3, 3(Ka) and thereafter plaintiffs purchased the said land
from Ibrahim and Illius on 19.04.1987 by 4 registered deeds and
proved those deeds as exhibits-3(Kha) to 3(Ga) and thereafter
plaintiffs mutated their names and the plaintiffs proved Namjari
Khatian as exhibit-4 and paid rent till 1995 to the Government and
proved the same as exhibit-5 and thereafter on 04.09.1994 local
Tashil office refused to take rent saying that the property in
question recorded in the name of the Government. This witness
produced B.S. Khatian as exhibit-6 series. This witness further
stated that the property in question was wrongly recorded in the
name of Government-defendant in B.S. Khatian; the plaintiffs
have possessing the suit land but due to wrong record a cloud has
been cast on them, the defendants never possessed the suit land. In
cross examination the defendant side could not able to discover
anything as to the credibility of the witness on the matter to which

she testifies.

PW-2, Syed Ahammed, stated in his deposition that-*=nfs
e fofel | wig srnife fof | Fifertt sroifer e s (et =tz | So/3)
3T 230 Wi ol | Fig F=oife It TS So/s3 I 230 (Sl TATH T |
g G ST 8/¢ I R | FAFECE g TG (ol WA (AR TR |
PW-3, Shankar Kanti Shil, stated in his deposition that-“=ifs w1



T (T @fERG W | 25/oe/8y T Ifid s»8q W wrel At
IMTT T=>NE GIGE afzel FNgE =T ¢ W =F, T IR G
IR, W3 ARTETR ST AN IR ST e SR | AT
38 R ORISR Y8L-385 7O IR | AR AWN-q, S3-b-be3R ifee
SAHIETR I Wl Yo wferera vl oi2et | SHHIE e Sy (Al
AR | AR AN -Q(F) | O] IR W’y DT S-SR B X |
MA R @GS e WAt | ” On going through the above
quoted evidence, it appears that all the pws categorically
testified that the plaintiffs are in possession in the suit land and
the plaintiffs to prove their case exhibited a series of

registered deeds, rent receipts, old Boinama of 1930.

Now, let us advert to the evidence of DW-1, Serajul
Haque, Assistant Tashilder of Chandgau office. This witness
in his deposition stated that-*Jm! T4 FerA qReE A @7
T | Mg T IMT @W TG WA 2@ W A Q¥ 912 1 This
witness also stated that B.S. record was correctly prepared in
the name of Government, he proved B.S. record as Exhibit-ka.
This witness denied the suggestion in the following language
that- “oTe] T2 @ I AW Afere a1 e Afeq= 23R 7
This witness in his cross-examination stated that-“fsf@= sl
MR ST 2N T | b oS el G SR TG W0 O (I

BRI w68 9 1” Evidence presented in court By DW-1 did not
find corroboration from any other testimony. This can create
doubts about the reliability of D.W. 1's testimony and weaken

the overall defendant’s case.

On a reading of the entire evidence of PWs and DW-1,
it is very difficult to hold that the Government has been



possessing the suit land or the suit land is under the control of
the Government. In this case, we have already noticed that the
plaintiffs to prove their right, title and possession over the suit
land exhibited a series of old registered deeds and rent
receipts, mutation, old Boinama of 1930. All the Deeds are
more than 30 years old and therefore, the Court is entitled to
presume that it is a genuine document. The trial Court as first
Court of fact on due consideration of the entire evidence and
materials on record came to its conclusion that- ‘AWM=
AN, A GR ARG e Feev i @A @ @, fkamt
T WIew 9,497 Afeqw gpifes zeq7 @i fofe sifaefre &1 w1 | {2
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This being the finding of fact based on proper
appreciation of the evidence and materials on record. The
learned subordinate Judge appears to have considered all the
material aspects of the case and justly decreed the suit in

favour of the plaintiffs.

In view of our discussions made in the foregoing
paragraphs it is by now clear that the instant first Appeal must

fail.

In the result, the appeal is dismissed without any
order as to costs. The Judgment and decree dated 26.06.1999
(decree signed on 05.07.1999) passed by the Ilearned



Subordinate Judge, 3rd Court, Chittagong in Other Suit No.
382 of 1994 decreeing the suit is hereby maintained.

Let a copy of this judgment along with lower Courts

record be sent down at once.

Md. Mansur Alam. J:

I agree.



