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A.F.M. Siful Karim, J:

This first appeal has arisen out of the judgment and
decree dated 05.07.2018 (decree signed on 08.07.2018)
passed by the learned Joint District Judge, 2" Court, Dhaka
in Title Suit No. 143 of 2018, rejecting the plaint by
allowing the application under order 7 rule 11(D) of the

Code of Civil Procedure.



The appellant as plaintiff instituted Title Suit No. 143
of 2018 on 20.02.2018 for declaration that they are owners
of 11.1384 acres landed property as described in schedule
'Ka' with further declaration that the deed of mortgage as
described in schedule 'Kha' and deed of irrevocable
general power of attorney as described in schedule 'Ga' in
respect of 19.6575 acres landed property including the 'Ka'
schedule 11.1384 acre suit property describing the
plaintiffs as executants of those deeds in favour of the
Defendant No.l, i.e loan giver Bank, are forged,
fraudulent, illegal and not binding upon the Plaintiffs. It is
also the case of the plaintiff that- while Plaintiff No.6 had
been owning and possessing the 'Ka' schedule suit
property through its allotees, 4/5 officers of the Defendant
No. 1 came to the 'Ka' schedule suit property on
03.01.2018 at about 3.00 P.M. and expressed that total
19.6575 acre property including the 'Ka' schedule 11.1384
acre suit property was mortgaged by the Plaintiffs No. 1 to
5 by executing and registering 'Kha' schedule mortgage

deed and also by executing and registering 'Ga' schedule



irrevocable power of attorney in favour of the Defendant
No.l Bank against the loan of Tk. 55,00,000/-(Fifty five
lac) taken by one Mr. Jahangir Sattar Tinku, Proprietor of
the "M/S ATCO INTERNATIONAL"; that the said loanece
Jahangir Sattar Tinku defaulted in payment of loan of Tk.
55,00,000/-(Fifty five lac) against which the mortgaged
deed and power of attorney was executed and registered;
that the site Engineer Mizanur Rahman of the plaintiff No.
6 informed about the aforesaid incident on the next day on
04.01.2018 at the Head Office of Plaintiff No.6 at 72,
Mohakhali, Dhaka; that an Officer of Plaintiff No.6, Mr.
Md. Mustafijur Rahman went on that very day to the
office of the Defendant No. 1 and collected the Photostat
copies of the alleged 'Kha' schedule mortgage deed and
'Ga' schedule power of attorney, that thereafter on
08.01.2018 the Plaintiff No.6 obtained the certified copy
of the exparte Judgment and decree passed in Artha Rin
Suit No. 280 of 2013 and order sheet of Artha Jari Case
No. 210 of 2015 and communicated with Plaintiffs Nos. 1

to 5 who specifically denied of execution and registration



of the alleged deed of mortgage and power of attorney and
told that those documents have been created by the
defendant No.l and Jahangir Sattar Tinku in cllusion with
each other by taking recourse of fraud and forgery; that
Plaintiff No.6 after hearing such statement from the
Plaintiff Nos. 1 to 5 obtained certified copies of the 4
alleged purchased deeds on the basis of which the
defendant No.l alleged that the Plaintiff Nos. 1 to 5
acquired title in 19.6575 acre property including the
11.1384 acre suit property and found that those are not
purchase deeds, rather are the amalnama deeds executed
by tenants in favour of the Government and thus the
Plaintiff No. 6 was convinced that the Defendant No.1,
Bank and its corrupted officers in collusion with late
Jahangir Sattar Tinku had created all those documents and
managed to have misappropriated Bank money in the
name of obtaining loan by fraud and forgery; that the
Plaintiff No.6 further found that apart from -creating
mortgage documents by way of fraud and forgery the

defendant No.l has also practiced fraud in publishing the



proclamation of sale without attaching the alleged
mortgaged property prior to such proclamation; that
Plaintiffs in such circumstances having found no other
way had been compelled to file the instant suit for
protecting their valuable properties as described in
schedule 'Ka' along with a prayer for permanent injunction
as well. The plaintiff also filed an application for
temporary injunction under order 39 rule 1 of the Code of
Civil Procedure.

5. The Defendant No.l i.e the present respondent
No.1-Bank appeared in the suit and filed an application
under Order 7 Rule 11(D) of the Code of Civil Procedure
praying for rejection of plaint mainly on the ground that
the suit is barred by law under the provision of sections 3
and 20 of Artha Rin Adalat Ain, 2003. The defendant No.
1 also filed written objection against the application for
temporary injunction.

6. The plaintiffs-Appellants filed written objection
opposing the application under Order 7 Rule 11(D) of the

Code of Civil Procedure mainly on the ground that Artha



Rin Adalat Ain does not expressly or impliedly exclude
Civil Court’s jurisdiction in respect of suits seeking
declaration of title or alleging forgery of mortgage
instruments and on the ground that the remedies available
under the Artha Rin Adalat Ain, 2003 do not apply to the
plaintiff and thus prayed for rejection of the application
under order 7 rule 11(D) of the Code of Civil Procedure.

7. That the Learned Joint District Judge, 2nd Court,
Dhaka heard both the parties and passed an order allowing
the application under order 7 rule 11(D) and thereby
rejected the plaint as prayed for by the defendant.

8. Being aggrieved by the aforesaid impugned
judgment and decree dated 05.07.2018 (decree signed on
08.07.2018), the plaintiffs-appellants preferred this appeal
and also obtained an order of status-quo in respect of the
suit property till disposal of this appeal.

9. Mr. Khaled Hamid Chowdhury, the learned
Advocate appearing on behalf of the plaintiffs-appellants
submits that the learned Joint District Judge, ond Court,

Dhaka erred in law in allowing the prayer for rejection of



the plaint without properly considering the facts of the
case and the law point involved in the case and the same
occasioned failure of justice.

10. Mr. Chowdhury further submits that the
plaintiffs-appellants, due to the complete forgery of their
signature in the mortgage deeds as well as in the power of
attorney, were not legally parties to the Artha Rin Suit No.
280 of 2013, the plaintiff-appellants were never aware of
any of the steps taken in such proceedings and as a
complete stranger to the loan, the plaintiff-appellants’ only
lawful recourse was to seek declaration and protection
through the civil court.

11. Mr. Chowdhury further submits that the rejection
of plaint under order 7 Rule 11(D) of the Code of Civil
Procedure was premature and erroneous before filing of
the written statement as maintainability of this suit
involves mixed questions of law and fact particularly
regarding forgery of signatures and determination of title
of the suit property and therefore the appeal may kindly be

allowed.



12. Mr. Chowdhury lastly submits that the trail court
below erred in rejecting the plaint by allowing an
application under Order VII Rule 11(D) of the Code of
Civil Procedure as the suit is not barred as per the
provision of section 3 and 20 of the Artha Rin Adalat Ain,
2003 and therefore, the impugned judgment and decree
causing miscarriage of justice, is liable to be set aside.

13. Mr. Chowdhury in support of his submissions
has relied on the decisions reported in 22 BLC (AD)53
and 11 MLR (AD) 58.

14. Mr. M. Shakhawat Hossain, the Ilearned
Advocate, appearing for the Respondent No. 1, supporting
the impugned judgment and decree submits that the
learned trail court below justly, properly and lawfully
rejected the plaint of the suit filed by the appellants who as
owners of 19.6575 acres of land have jointly executed
registered Mortgage deed No. 4665 and irrevocable Power
of Attorney No. 4666 both dated 13.03.2005 in favour of
the instant Respondent No. 1 Bank as security of the loan

for which the Bank filed Artha Rin Suit No. 280 of 2013



for recovery of outstanding loan against the borrower as
well as instant Appellants as third party Mortgagors and
summons of the suit were duly served upon the defendants
including instant appellants and therefore the suit is barred
by law under the provision of section 3 and 20 of Artha
Rin Adalat Ain, 2003.

15. He also submits that whether the appellant’s
claim that appellants property was fraudulently mortgaged
or not in connection with a loan from which the Artha Rin
Suit No. 280 of 2013 and Money Execution Case No. 210
of 2015 derived can lawfully be determined under the
provision of section 33(7Kha) of Artha Rin Adalat Ain,
2003 and therefore the appellants’ suit is impliedly barred
under the provision of sections 3 and 20 of the Artha Rin
Adalat Ain, 2003 and thus the impugned judgment and
decree 1s a lawful one and hence, not liable to be set aside.

16. He next submits that the instant appellants being
the land Owners-Mortgagors-Defendants-Judgment
Debtors of Artha Rin Suit No. 280 of 2013 were duly

made parties in the plaint as per the provision of sub-
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section (5) of section 6 of the Artha Rin Adalat Ain, 2003
and therefore they can not be treated as innocent third
party and thus the decision of our Apex Court reported in
22 BLC (AD) 2017 P-53 is not applicable in the present
case.

17. He next submits that in deciding the application
under order 7 rule 11(D) by the learned Court below no
factual aspect was to be determined and therefore the case
cited in 11 MLR (AD) 58 is not applicable in the present
case.

18. He lastly submits that with a view to deprive the
instant Respondent No. 1 Bank from the decretal amount
appellants filed the instant suit and therefore the suit can
not survive and hence the appeal may kindly be
disallowed.

19. We have heard the learned Advocate of both the
sides at length and perused the connected documents as
filed by the respective parties along with the impugned

judgment and decree.



-11 -

20. Now, it is the only question before us whether
the trail Court below in passing the impugned judgment
and decree erred in holding that the suit is barred by law.

21. To consider the submissions of the learned
Advocates of both the parties, let us examine first whether
the suit property, mortgage deed and power of attorney in
connection with which the Title Suit No. 143 of 2018 filed
by the Plaintiffs-Appellants praying for a decree of
declaration of title, decree of declaration that the ‘Kha’
schedule Mortgage deed and ‘Ga’ schedule Power of
Attorney are forged and fraudulent, not binding upon the
plaintiff and seeking permanent injunction are the subject
matter of the judgment and decree of the Artha Rin Adalat
passed in Artha Rin Suit No. 280 of 2013 as well as Artha
Rin Execution Case No. 210 of 2015.

22. To get answer of the abovementioned question,
we need to consider the plaint of the instant suit. It is
pertinent to quote hereunder relevant portion of the plaint

of title suit No. 143 of 2018 which reads as follows:
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23. The Title Suit No. 143 of 2018 1is instituted with

the following prayers:
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From the plaint it appears that in the plaint the
plaintiff after making certain statements regarding title of
the suit property made statements as to the fact of deed of
Mortgage and power of attorney alleged to be created by
the defendant no. 1 and the predecessor of the defendant
Nos. 3-8, Zahangir Satter Tinku, in collusion with each

other by taking recourse of fraud and forgery.
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24. It appears from the plaint of Artha Rin Suit No.
280 of 2013 that the plaintiff Nos. 1-5 of Title Suit No.
143 of 2018 were made defendants Nos. &8, 9, 10, 11, and
12 respectively as Mortgagors third parties. The relevant
portion of the plaint of Artha Rin Suit No. 280 of 2013 is

reproduced herein below:

“That the aforesaid credit facilities were secured by a
FDR value for an amount of Tk. 248.47 lac was duly
lien with the plaintiff Bank followed discharging the
same in favour of the plaintiff Bank, that the defendant
Nos. 2, 3 and 4 also mortgaged three numbers of flat
being Nos.C-2, D-2, E-2 each of 1523 sft. with
proportionate 0,5 Katha land with three car parking
space located at Plot No. 40, Road No.9, Sector-11,
Gorib-E-Nawaz Avenue, Uttara Model Town, Mouza-
Bailjuir, Uttara, Dhaka, that the Late Dr. Jahangir
Sattar Tinku also mortgaged 200 decimals of land
within  District-  Chittagong,  Police  Station-
Doublemoring, Mouza-Uttar Pahartoli and he also
mortgaged another 14.50 decimals of land situated
within District-Chittagong. Police Station-
Panchlaish, Mouza- FEast Nasirabad, that the
defendant Nos. 8, 9, 10, 11 and 12 also mortgaged
their landed property measuring 1965.75 decimals of
land situated within District- Dhaka, Police Station-
Ashulia, Mouza-Baro Ashulia (more specifically
described in the schedule-B below); that it is
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mentioned here that the mortgagors also executed the
Power of Attorney Deeds empowering the plaintiff
Bank to self the mortgaged properties.”

25. It appears from the above quoted averments of
the plaint, the prayer portion and the schedule of the plaint
of title suit No. 143 of 2018 and from the plaint of Artha
Rin Suit No. 280 of 2013 that the property as described in
the schedule of the plaint is the subject matter of the
previous judgment and decree of the Artha Rin Adalat
passed in Artha Rin Suit No. 280 of 2013.

26. It also appears from the record that the appellants
as owners of 19.6567 acres of land have jointly executed
registered Mortgage deed No. 4665 and Irrevocable Power
of Attorney No. 4666 both dated 13.03.2005 in favour of
instant Respondent-Bank; on 12.11.2013 the Bank filed
Artha Rin Suit No. 280 of 2013 for recovery of
Tk.58,91,27,484.30 against the Borrower and instant
Appellants as third party-mortgagors and on 16.10.2014
the learned Court below decreed the suit ex-parte; the
Respondent-Bank then filed Money Execution Case No.

210 of 2015 on 27.07.2015; the said Execution Case No.
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210 of 2015 was fixed on 03.02.2021 for issuance of
certificate under section 33(7) of the Artha Rin Adalat
Ain, 2003 but due to order of status-quo passed in this
First Appeal the learned Court below have not yet issued
the said certificate in favour of the instant Respondent No.
1-Bank.

27. To see whether the relief sought for in the
rejected plaint attracts the provision of Artha Rin Adalat
Ain, 2003. We have now consulted with the provision of
sections 3, 20 and 33(7Kha) of the Artha Rin Adalat Ain,

2003 which read as follows:

“9 | WIZINT ATLINT| - ANOGe Je7IS FT (FTV

W2 [OFOF 12T 22 YPP VT (B, I2 WENT
[RETIeT2 PP 22071

“20/ W WT WAIFATOT WA FOTFOT/ I3
ST [T TIOHE, (FIV QTS T FONHT
[NFG X WY WAETS ORI (P BIRGRT T
G277 (B Q7 FI T [OZPIT (BTN 2% GUrI
P W2 ], G373 G2 SRV GNP GO BIFAT
(PIV FIATTS T FO BT [VB Q7 P (PTV
BT 79I I ST I T2, TFHY QIAA (B
RIAIeTS JT PO 2T BT |

G TE Y
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A =
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28. From the provision of sections 3, 20 and

33(7Kha) of the Artha Rin Adalat Ain, 2003 it appears
that as per section 3 of the Ain, notwithstanding anything
contained in any other law in force, the provision of this
Act shall prevail. It also transpires that if any dispute can
be adjudicated under the provision of Ain, 2003 and can
be resolved by the Artha Rin Adalat applying the
provision of the Ain, 2003 then the dispute will attract the
provision of section 3 of the Ain, 2003 And as per section
20 of the Ain except under the provisions of this Act, no
question shall be raised before any Court or authority
about any pending proceeding in the Artha Rin Adalat, or
its order, judgment or decree, and no court or authority

shall take cognizance of any application claiming or
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praying for any remedy, filed in such court or authority
ignoring the provisions of this Act and any judgment or
decree or any order of the Artha Rin Adalat would be
final. It appears to us that as per section 33(7Kha) of the
Ain, 2003 the Artha Rin Adalat is amply empowered to
determine any question as to fraud and forgery in
execution of the mortgage deeds/documents and it also
appears to us that if it is found by the court that mortgage
deed is a forged one then the court will not pass any order
directing to handover the possession of the mortgaged
property to anyone and on that count we are of the view
that the dispute agitated in the plaint falls within the ambit
of section 3 of the Ain, 2003.

29. Let us consider the decision reported in 22 BLC
(AD) 2017 (Sekandar (Md) and another vs Janata Bank
Ltd. and others) relied by the learned Advocate of
plaintiff-Appellants in support of his contention.

30. In the suit from which the decision arrived at by
the Appellate Division is instituted by an innocent third

party whose property has been collusively mortgaged by
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the judgment debtors of Mortgage suit No. 35 of 1995 and
though not stated anywhere in the judgment passed by the
Appellate Division in the above cited case but it can well
be conceived from the judgment that the plaintiff of other
class Suit No. 99 of 2004, from which the decision
derived, were not parties to that suit. But in the instant
case the plaintiffs are not innocent third parties rather they
are third-party-mortgagors and they had been impleaded
as defendants in the earlier suit instituted for recovery of
the loan money by the bank the result of which is affecting
them and therefore the fact of the case is fundamentally
different and thus in our view the ratio of the cited
decision is not applicable in the present case.

31. We also considered the ratio of the case Ismat
Zerin Khan vs World Band and others as cited in 11 MLR
(AD) 2006 and took view that the ratio is not also
applicable in the present case as there is no factual aspect
of the suit to decide the question of maintainability of the
suit. We found that in the present case the question of law

whether the Civil Court’s jurisdiction is ousted by
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operation of law i.e. by the provision under sections 3, 20
and 33(7Kha) of the Artha Rin Adalat Ain, 2003 or not
can be determined by determining the only question of
law as to whether the Artha Rin Adalat exercising the
power conferred under the provision of section 33(7Kha)
of the Artha Rin Adalat Ain, 2003 can determine
genuinity of mortgage deeds alleged to be executed by
practicing fraud. For the reason, in our view, that in the
instant case only the jurisdictional question of
maintainability was ascertained without going through the
merit of the suit and thus to decide the question
submission of written statement is not necessary and thus
in our view the impugned order is not premature one.

32. Having considered all the facts and
circumstances of the case, the submissions of the
respective parties and the propositions of law cited and
discussed above we find substance in the submissions of
the learned Advocate for the Respondent and we are led to

hold the view that this first appeal does not bear any merit
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and for this reasons, this first appeal is liable to be
dismissed for ends of justice.

Accordingly, this first appeal is dismissed.

Resultantly, the impugned judgment and decree
dated 05.07.2018 (decree signed on 08.07.2018) passed by
the learned Joint District Judge, 2" Court, Dhaka in Title
Suit No. 143 of 2018, rejecting the plaint by allowing the
application under order 7 rule 11(D) of the Code of Civil
Procedure is affirmed.

For the reasons stated above, the connecting Rule is
also discharged.

Let a copy of this judgment and decree together with
LCR be sent down to the learned Judge of the concerned

Court below, at once.

A.F.M. Saiful Karim, J:

Sheikh Md. Zakir Hossain, J:

I agree.

Sheikh Md. Zakir Hossain, J:



