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A.F.M. Siful Karim, J: 
 
 This first appeal has arisen out of the judgment and 

decree dated 05.07.2018 (decree signed on 08.07.2018) 

passed by the learned Joint District Judge, 2nd Court, Dhaka 

in Title Suit No. 143 of 2018, rejecting the plaint by 

allowing the application under order 7 rule 11(D) of the 

Code of Civil Procedure. 
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 The appellant as plaintiff instituted Title Suit No. 143 

of 2018 on 20.02.2018 for declaration that they are owners 

of 11.1384 acres landed property as described in schedule 

'Ka' with further declaration that the deed of mortgage as 

described in schedule 'Kha' and deed of irrevocable 

general power of attorney as described in schedule 'Ga' in 

respect of 19.6575 acres landed property including the 'Ka' 

schedule 11.1384 acre suit property describing the 

plaintiffs as executants of those deeds in favour of the 

Defendant No.1, i.e loan giver Bank, are forged, 

fraudulent, illegal and not binding upon the Plaintiffs. It is 

also the case of the plaintiff that- while Plaintiff No.6 had 

been owning and possessing the 'Ka' schedule suit 

property through its allotees, 4/5 officers of the Defendant 

No. 1 came to the 'Ka' schedule suit property on 

03.01.2018 at about 3.00 P.M. and expressed that total 

19.6575 acre property including the 'Ka' schedule 11.1384 

acre suit property was mortgaged by the Plaintiffs No. 1 to 

5 by executing and registering 'Kha' schedule mortgage 

deed and also by executing and registering 'Ga' schedule 
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irrevocable power of attorney in favour of the Defendant 

No.1 Bank against the loan of Tk. 55,00,000/-(Fifty five 

lac) taken by one Mr. Jahangir Sattar Tinku, Proprietor of 

the "M/S ATCO INTERNATIONAL"; that the said loanee 

Jahangir Sattar Tinku defaulted in payment of loan of Tk. 

55,00,000/-(Fifty five lac) against which the mortgaged 

deed and power of attorney was executed and registered; 

that the site Engineer Mizanur Rahman of the plaintiff No. 

6 informed about the aforesaid incident on the next day on 

04.01.2018 at the Head Office of Plaintiff No.6 at 72, 

Mohakhali, Dhaka; that an Officer of Plaintiff No.6, Mr. 

Md. Mustafijur Rahman went on that very day to the 

office of the Defendant No. 1 and collected the Photostat 

copies of the alleged 'Kha' schedule mortgage deed and 

'Ga' schedule power of attorney, that thereafter on 

08.01.2018 the Plaintiff No.6 obtained the certified copy 

of the exparte Judgment and decree passed in Artha Rin 

Suit No. 280 of 2013 and order sheet of Artha Jari Case 

No. 210 of 2015 and communicated with Plaintiffs Nos. 1 

to 5 who specifically denied of execution and registration 
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of the alleged deed of mortgage and power of attorney and 

told that those documents have been created by the 

defendant No.1 and Jahangir Sattar Tinku in cllusion with 

each other by taking recourse of fraud and forgery; that 

Plaintiff No.6 after hearing such statement from the 

Plaintiff Nos. 1 to 5 obtained certified copies of the 4 

alleged purchased deeds on the basis of which the 

defendant No.1 alleged that the Plaintiff Nos. 1 to 5 

acquired title in 19.6575 acre property including the 

11.1384 acre suit property and found that those are not 

purchase deeds, rather are the amalnama deeds executed 

by tenants in favour of the Government and thus the 

Plaintiff No. 6 was convinced that the Defendant No.1, 

Bank and its corrupted officers in collusion with late 

Jahangir Sattar Tinku had created all those documents and 

managed to have misappropriated Bank money in the 

name of obtaining loan by fraud and forgery; that the 

Plaintiff No.6 further found that apart from creating 

mortgage documents by way of fraud and forgery the 

defendant No.1 has also practiced fraud in publishing the 
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proclamation of sale without attaching the alleged 

mortgaged property prior to such proclamation; that 

Plaintiffs in such circumstances having found no other 

way had been compelled to file the instant suit for 

protecting their valuable properties as described in 

schedule 'Ka' along with a prayer for permanent injunction 

as well. The plaintiff also filed an application for 

temporary injunction under order 39 rule 1 of the Code of 

Civil Procedure.   

5. The Defendant No.1 i.e the present respondent 

No.1-Bank appeared in the suit and filed an application 

under Order 7 Rule 11(D) of the Code of Civil Procedure 

praying for rejection of plaint mainly on the ground that 

the suit is barred by law under the provision of sections 3 

and 20 of Artha Rin Adalat Ain, 2003. The defendant No. 

1 also filed written objection against the application for 

temporary injunction. 

6. The plaintiffs-Appellants filed written objection 

opposing the application under Order 7 Rule 11(D) of the 

Code of Civil Procedure mainly on the ground that Artha 
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Rin Adalat Ain does not expressly or impliedly exclude 

Civil Court’s jurisdiction in respect of suits seeking 

declaration of title or alleging forgery of mortgage 

instruments and on the ground that the remedies available 

under the Artha Rin Adalat Ain, 2003 do not apply to the 

plaintiff and thus prayed for rejection of the application 

under order 7 rule 11(D) of the Code of Civil Procedure.  

7. That the Learned Joint District Judge, 2nd Court, 

Dhaka heard both the parties and passed an order allowing 

the application under order 7 rule 11(D) and thereby 

rejected the plaint as prayed for by the defendant.  

8. Being aggrieved by the aforesaid impugned 

judgment and decree dated 05.07.2018 (decree signed on 

08.07.2018), the plaintiffs-appellants preferred this appeal 

and also obtained an order of status-quo in respect of the 

suit property till disposal of this appeal. 

9. Mr. Khaled Hamid Chowdhury, the learned 

Advocate appearing on behalf of the plaintiffs-appellants 

submits that the learned Joint District Judge, 2nd Court, 

Dhaka erred in law in allowing the prayer for rejection of 
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the plaint without properly considering the facts of the 

case and the law point involved in the case and the same 

occasioned failure of justice. 

10. Mr. Chowdhury further submits that the 

plaintiffs-appellants, due to the complete forgery of their 

signature in the mortgage deeds as well as in the power of 

attorney, were not legally parties to the Artha Rin Suit No. 

280 of 2013, the plaintiff-appellants were never aware of 

any of the steps taken in such proceedings and as a 

complete stranger to the loan, the plaintiff-appellants’ only 

lawful recourse was to seek declaration and protection 

through the civil court. 

11. Mr. Chowdhury further submits that the rejection 

of plaint under order 7 Rule 11(D) of the Code of Civil 

Procedure was premature and erroneous before filing of 

the written statement as maintainability of this suit 

involves mixed questions of law and fact particularly 

regarding forgery of signatures and determination of title 

of the suit property and therefore the appeal may kindly be 

allowed. 
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12. Mr. Chowdhury lastly submits that the trail court 

below erred in rejecting the plaint by allowing an 

application under Order VII Rule 11(D) of the Code of 

Civil Procedure as the suit is not barred as per the 

provision of section 3 and 20 of the Artha Rin Adalat Ain, 

2003 and therefore, the impugned judgment and decree 

causing miscarriage of justice, is liable to be set aside. 

13. Mr. Chowdhury in support of his submissions 

has relied on the decisions reported in 22 BLC (AD)53 

and 11 MLR (AD) 58. 

14. Mr. M. Shakhawat Hossain, the learned 

Advocate, appearing for the Respondent No. 1, supporting 

the impugned judgment and decree submits that the 

learned trail court below justly, properly and lawfully 

rejected the plaint of the suit filed by the appellants who as 

owners of 19.6575 acres of land have jointly executed 

registered Mortgage deed No. 4665 and irrevocable Power 

of Attorney No. 4666 both dated 13.03.2005 in favour of 

the instant Respondent No. 1 Bank as security of the loan 

for which the Bank filed Artha Rin Suit No. 280 of 2013 
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for recovery of outstanding loan against the borrower as 

well as instant Appellants as third party Mortgagors and 

summons of the suit were duly served upon the defendants 

including instant appellants and therefore the suit is barred 

by law under the provision of section 3 and 20 of Artha 

Rin Adalat Ain, 2003. 

15. He also submits that whether the appellant’s 

claim that appellants property was fraudulently mortgaged 

or not in connection with a loan from which the Artha Rin 

Suit No. 280 of 2013 and Money Execution Case No. 210 

of 2015 derived can lawfully be determined under the 

provision of section 33(7Kha) of Artha Rin Adalat Ain, 

2003 and therefore the appellants’ suit is impliedly barred 

under the provision of sections 3 and 20 of the Artha Rin 

Adalat Ain, 2003 and thus the impugned judgment and 

decree is a lawful one and hence, not liable to be set aside. 

16. He next submits that the instant appellants being 

the land Owners-Mortgagors-Defendants-Judgment 

Debtors of Artha Rin Suit No. 280 of 2013 were duly 

made parties in the plaint as per the provision of sub-
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section (5) of section 6 of the Artha Rin Adalat Ain, 2003 

and therefore they can not be treated as innocent third 

party and thus the decision of our Apex Court reported in 

22 BLC (AD) 2017 P-53 is not applicable in the present 

case. 

17. He next submits that in deciding the application 

under order 7 rule 11(D) by the learned Court below no 

factual aspect was to be determined and therefore the case 

cited in 11 MLR (AD) 58 is not applicable in the present 

case. 

18. He lastly submits that with a view to deprive the 

instant Respondent No. 1 Bank from the decretal amount 

appellants filed the instant suit and therefore the suit can 

not survive and hence the appeal may kindly be 

disallowed. 

19. We have heard the learned Advocate of both the 

sides at length and perused the connected documents as 

filed by the respective parties along with the impugned 

judgment and decree.  
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20. Now, it is the only question before us whether 

the trail Court below in passing the impugned judgment 

and decree erred in holding that the suit is barred by law. 

21. To consider the submissions of the learned 

Advocates of both the parties, let us examine first whether 

the suit property, mortgage deed and power of attorney in 

connection with which the Title Suit No. 143 of 2018 filed 

by the Plaintiffs-Appellants praying for a decree of 

declaration of title, decree of declaration that the ‘Kha’ 

schedule Mortgage deed and ‘Ga’ schedule Power of 

Attorney are forged and fraudulent, not binding upon the 

plaintiff and seeking permanent injunction are the subject 

matter of the judgment and decree of the Artha Rin Adalat 

passed in Artha Rin Suit No. 280 of 2013 as well as Artha 

Rin Execution Case No. 210 of 2015.    

22. To get answer of the abovementioned question, 

we need to consider the plaint of the instant suit. It is 

pertinent to quote hereunder relevant portion of the plaint 

of title suit No. 143 of 2018 which reads as follows: 
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“(১৬)। ৬ নং বাদী έকাѕানী উЅ჈েপ নািলশী 'ক' তফিসল বিণ κত 

সѕিЫেত ίবধ দখলকার থাকাবস্স্Ѹায় হঠাৎ গত 

০৩/০১/২০১৮ ইং তািরেখ িবকাল ৩.০০ ঘΜটকায় ১ নং িববাদী 

বҝাংেকর বনানী শাখার ৪/৫ জন কম κকতκা ও কম κচারী নািলশী 

'ক' তফিসলভূЅ বিণ κত "჈পায়ন আზিলয়া িসΜট” নামীয় 

ϕকেџ আিসয়া ৬ নং বাদী έকাѕানীর ϕেজЄ ইΝПিনয়ার 

িমজানুর রহমান এর িনকট এই সব κ ϕথম ϕকাশ কেরন έয, 

৬ নং বাদীর মাধҝেম ১-৫ নং বাদীর ѾЯ দখলীয় নািলশী 'ক' 

তফিসল বিণ κত ১১.১৩৮৪ একর সѕিЫসহ তাহােদর ѾЯ 

দখলহীন আরও ৮.৫১৯১ একর ভূিম অоভূκΝЅοেম একুেন 

১৯.৬৫৭৫ একর ভূিমর মািলক িহসােব ১-৫ নং বাদীপϠেক 

উপѸাপেন ৩ হইেত ৮ নং িববাদীগেণর পূব κবতλ মরቍম ডাঃ 

জাহাДীর ছাЫার Μটংকু সােহেবর έϕাϕাইটশীপ ফাম κ- " 

έমসাস ATCO International"-এর নােম গহৃীত ৫৫ লϠ 

টাকার ঋেণর িবপরীেত গত ১৩/০৩/২০০৫ ইং তািরেখ 

তাহােদরেক ৩য় পϠ বсক দাতা িহসােব উেѣেখ 'গ' 

তফিসেল বিণ κত অপর এক έরΝজϾΣকৃত আম-έমাЅার নামা 

দিলেলর দাতা িহসােব উেѣেখ সѕাদন ও έরΝজϾΣ 

কিরয়ােছন। তাহারা আরও বেলন έয, পরবতλেত উЅ ঋণ 

ςিহতা ফােম κর έϕাপাইট মরቍম ডাঃ জাহাДীর ছাЫার Μটংকু 

সােহব কতৃκক উহার έϕাপাইটশীপ ফােম κর নােম গহৃীত 

ঋেণর টাকা পিরেলােধ έখলাপী হইেব ১নং িববাদী ঋণদাতা 

বҝাংক ঋণ ςিহতা মরቍম ডাঃ জাহাДীর ছাЫার টংকু সােহব 

কতৃκক 'গ' তফিসেলর বсকী সѕিЫ সহ ১৯.৬৫৭৫ একর 

বсকীর িবপরীেত গিৃহত ঋেণর টাকা আদােয়র জҝ ϕথেম 

টাকার অথ κঋণ আদালত নং-২ έত অথ κঋণ έমাকгমা নং-

২৮০/১৩ দােয়ের ১৪ নং আেদশ মূেল গত ১৬/১০/২০১৪ ইং 

তািরেখ একতরফা রায় ও গত ২৩/১০/২০১৪ ইং তািরেখ 

একতরফা িডοী ϕাч হয় এবং পরবতλেত উЅ িডοীকৃত 

টাকা আদােয়র জনҝ অথ κজারী έমাকгমা নং- ২১০/১৫ ჈জ ু
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কিরয়া উহােত নািলশী 'ক' তফিসল বিণ κত ১১.১৩৮৪ একর  

সѕিЫসহ 'গ' তফিসেল বিণ κত আম-έমাЅার নামা দিলেল 

উেѣিখত έমাট ১৯.৬৫৭৫ একর সѕিЫ এবং বсকীকৃত 

অনҝানҝ মািলেকর অনҝানҝ সѕিЫ িবοেয়র বҝবѸা 

কিরেতেছন মেম κ দাবী কিরয়া তাহারা ১নং িববাদী ঋণদাতা 

বҝাংেকর কম κকতκা ও কম κচারী িহসােব নািলশী সѕিЫর 

বতκমান আকৃিত- ϕকৃিত অবѸা এবং অবѸান έদখার জনҝ 

নািলশী 'ক' তফিসেলর সѕিЫেত আিসয়ােছন। 

 (১৭)। নািলশী সѕিЫর সাইট অিফেস অবѸানরত ৬ নং বাদী 

έকাѕানীর ϕেজЄ ইΝПিনয়ার জনাব িমজানুর রহমান 

িবষয়Μট পেরর িদন গত ০৪/০১/২০১৮ ইং তািরেখ সকাল 

১০.০০ ঘΜটকায় ৬ নং বাদী έকাѕানীর έহড অিফস ჈পায়ন 

έসлার ৭২, মহাখালী, ঢাকােত ϡাত কিরেল έহড অিফেসর 

কম κকতκা জনাব έমাঃ έমাѷািফজরু রহমান ঐ িদনই ১ নং 

িববাদী বҝাংেকর সংিѫѭ বনানী শাখার বতκমােন কম κরত 

সহকারী ভাইস έϕিসেডл জনাব মিনর έহােসন খান এর 

সেД সাϠাত কিরয়া তাহােদর দাবীকৃত আম-έমাЅারনামা ও 

বсকী দিলেলর ফেটাকিপ চািহয়া বсক ও িডοী ϕািчর 

িবষেয় িনΝѥত কিরেত বিলেল িতিন তাহােদর দাবীকৃত গত 

১৩/০৩/২০০৫ ইং তািরেখ έরΝজϻΣকৃত যথাοেম- 'খ' 

তফিসেল বিণ κত ৪৬৬৫ নং বсকনামা দিলেলর ও 'গ' 

তফিসেল বিণ κত ৪৬৬৬ নং আম-έমাЅার নামা দিলেলর 

মূলকিপর ফেটাকিপ ϕদান কিরেলও έমাকгমার িডοী ও 

িডοীজারী έমাকгমা সংοাо দিলল দѷােবজ ϕদােন 

অѾীকার কেরন। 

 (১৮)। এমতাবѸায়, ৬ নং বাদী έকাѕানী উহার িনযЅুীয় িবϡ 

έকৗზলী জনাব আяসু সালাম সােহব এর মাধҝেম ১ নং 

িববাদী ঋণদাতা বҝাংেকর ჈জকৃুত অথ κঋণ έমাকгমা নং-

২৮০/২০১৩ এর একতরফা রায় ও িডοীর এবং অথ κজারী 

έমাকгমা নং- ২১০/২০১৫ এর আেদশ সীেটর সইমቍরী 
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নকল গত ০৮/০১/২০১৮ ইং তািরেখ সংςহ কিরয়া ঐვিল 

পাঠােо ১ নং িববাদী ঋণদাতা বҝাংক কতৃκক έমাকгমা 

দােয়র, একতরফা রায় ও িডοী ϕািч এবং তৎপর জারী 

έমাকгমা চলমান থাকার িবষয় সѕেকκ িনΝѥত হন। 

 (১৯)। ৬ নং বাদী έকাѕানী উЅ჉েপ ১ নং িববাদী ঋণদাতা বҝাংক 

কতৃκক έমাকгমা দােয়ের উহােত িডοী ϕাч িবষেয় িনΝѥত 

হওয়ার পর 'খ' তফিসল বিণ κত বсক দিলল ও 'গ' তফিসল 

বিণ κত আম-έমাЅার নামা দিলল িবষেয় জানার জনҝ অϏ 

έমাকгমার ১ হইেত ৫ নং বাদীর সিহত έযাগােযাগ কিরেল 

তাহারা সুѺѭভােব ৬ নং বাদী έকাѕানীর কম κকতκা উЅ 

έমাঃ έমাѷািফজরু রহমান έক জানান έয এবং তাহারা ৩-৮ 

িববাদীপেϠর পূব κবতλ ডাঃ জাহাДীর সাЫার Μটংকু έক িচেনন 

না ও জােনন না, তাহােদর সিহত উЅ ডাঃ জাহাДীর ছাЫার 

Μটংকু সােহেবর έকান আЮীয় বা অনҝ έকান ϕকার সѕকκ 

έকান িদন έকান কােল িছল না। তাহারা έকহই ৬ নং বাদী 

έকাѕানীর মাধҝেম তাহােদর ίবধ মািলক দখলীয় নািলশী 

'ক' তফিসল বিণ κত সѕিЫসহ মািলক ও দখলহীন আরও 

৮.৫১৯১ একর সѕিЫ অоভূκЅ οেম িবষেয় ১ নং িববাদী 

ঋণদাতা বҝাংেকর দাবীমেত নািলশী 'খ' তফিসল বিণ κত 

বсকী দিলল ও নািলশী 'গ' তফিসল বিণ κত আম-έমাЅার 

নামা দিলল সѕাদন ও έরΝজϻΣ কিরয়া έদন নাই। উЅ দুইΜট 

দিলল ঋণ ςহীতা "έমসাস ATCO International"- এর 

তৎকালীন έϕাপাইটর ৩-৮ নং িববাদীপেϠর পূব κবতλ জনাব 

ডাЅার জাহাДীর ছাЫর Μটংকু ও ঋণ দাতা ১নং িববাদী 

বҝাংেকর তৎকালীন কম κকতκা/কম κচারীেদর পরѺর 

έযাগসাজেশ ১-৫ নং বাদী পϠ কতৃκক নািলশী সѕিЫ 

িবοেয়র উেгেশҝ জিম έবচা-έকনার িবিভт দালালেক 

তাহােদর ѾাϠরযЅু έয িবοেয়র ϕѷাব έদন- έসই সকল 

িবοেয়র ϕѷাব হইেত বা অনҝ έকান অিফস আদালেত 

থাকা নমুনা ѾাϠর হইেত ѾাϠর সংςহােо উЅ ѾাϠেরর 
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অনু჈প ѾাϠর িভт έকান বҝΝЅ еারা করাইয়া ১ হইেত ৫ নং 

বাদীগেণর পিরবেতκ ও অজােо অনҝ έলাক দাড়ঁ করাইয়া 

তНকতা ও জাল-জািলয়ািত মূেল 'খ' ও 'গ' তফিসেলর দিলল 

έরΝজϾΣর মাধҝেম সজৃন কিরয়ােছন মাϏ। তাই উЅ দিলল 

দুইΜটর সѕাদন ও έরΝজϾΣ সংοাо সকল কায κҝিদ 

তНকতা ও জাল-জািলয়ািত মূেল সΝৃজত বেট।“ 

 

23. The Title Suit No. 143 of 2018 is instituted with 

the following prayers: 

“(ক)। ৬নং বাদীপেϠর মাধҝেম ১-৫ নং বাদীপϠগণ 'ক' তফিসল 

বিণ κত ১১.১৩৮৪ একর সѕিЫেত ίবধ মািলক দখলকার 

আেছন মেম κ িববাদীগেণর িব჈েд এক ѾЯ έঘাষণার িডοী 

িদেত; 

(খ)। ৬নং বাদীর মাধҝেম ১ হইেত ৫ নং বাদীপেϠর ϕকৃত ѾЯ 

দখলীয় উЅ 'ক' তফিসেল বিণ κত উЅ ১১.১৩৮৪ একর 

সѕিЫর সিহত ѾЯ ও দখলহীন আরও ৮.৫১৯১ একর ভূিম 

সংযЅুοেম έমাট ১৯.৬৫৭৫ একর সѕিЫ অоভΦ κЅ করতঃ 

ঋণদাতা বҝাংক ১ নং িববাদীর দাবীকৃত 'খ' তফিসেল বিণ κত 

বсকী দিলল 'গ' তফিসল বিণ κত আম-έমাЅার নামা দিলল 

দুইΜট ৩-৮ নং িববাদীগেণর পূব κবতλ মরቍম ডাঃ জাহাДীর 

ছাЫার Μটংকু এর সিহত έযাগ সাজেশ, তНকতা ও জাল-

জািলয়ািত মূেল সΝৃজত এবং উহা বাদীপেϠর উপর বাধҝকর 

নয় মেম κ িববাদীপেϠর িব჈েд অপর এক έঘাষণামূলক 

িডοী িদেত; 
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(গ)। অϏ έমাকгমার িববাদীপϠগণ যাহােত তাহােদর পরѺর 

έযাগসাজশী, জাল-জািলয়ািত ও তНকতামূেল সΝৃজত 'খ' 

তফিসেল বিণ κত বсকী দিলল 'গ' তফিসল বিণ κত আম-

έমাЅার নামা দিলেলর অনুবেল 'ক' তফিসেল বিণ κত সѕিЫ 

িবষেয় έকান ϕকার হѷাоর দিলল বা অনҝ έকান ϕকার 

দিলল সѕাদন ও έরΝজϾΣ কিরেত না পাের এবং উহােত 

বাদীপেϠর ίবধ ѾЯ ও έভাগ দখেল έকান ϕকার বাধা িবБ 

সΜৃѭ কিরেত না পাের বা উহা হইেত বাদীপϠ ও তাহােদর 

বরাг ςিহতােদর έবদখল কিরেত না পাের তৎমেম κ, 

িববাদীপϠগণ িব჈েд এক িচরѸায়ী িনেষধাϡার িডοী 

িডοী িদেত; 

(ঘ)। বাদীপক্ষগণ নািলশী 'ক' তফিসেল বিণ κত সѕিЫেত দখল 

থাকার িবষয়Μট িѸর করতঃ িববাদীপেϠর িব჈েд দখল 

িѸরতেরর িডοী িদেত; 

(ঙ)। মামলা έমাকгমার যৎ-যাবতীয় খরচািদর িডοী িদেত; 

(চ)। বাদীপϠ আইন ও নҝায় িবচােরর Ѿােথ κ আর έয সকল 

ϕিতকার পাইেত পাের উহােদর িডοী িদেত মΝজκ হয়।“ 

 From the plaint it appears that in the plaint the 

plaintiff after making certain statements regarding title of 

the suit property made statements as to the fact of deed of 

Mortgage and power of attorney alleged to be created by 

the defendant no. 1 and the predecessor of the defendant 

Nos. 3-8, Zahangir Satter Tinku, in collusion with each 

other by taking recourse of fraud and forgery. 
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24. It appears from the plaint of Artha Rin Suit No. 

280 of 2013 that the plaintiff Nos. 1-5 of Title Suit No. 

143 of 2018 were made defendants Nos. 8, 9, 10, 11, and 

12 respectively as Mortgagors third parties. The relevant 

portion of the plaint of Artha Rin Suit No. 280 of 2013 is 

reproduced herein below:  

“That the aforesaid credit facilities were secured by a 

FDR value for an amount of Tk. 248.47 lac was duly 

lien with the plaintiff Bank followed discharging the 

same in favour of the plaintiff Bank; that the defendant 

Nos. 2, 3 and 4 also mortgaged three numbers of flat 

being Nos.C-2, D-2, E-2 each of 1523 sft. with 

proportionate 0,5 Katha land with three car parking 

space located at Plot No. 40, Road No.9, Sector-11, 

Gorib-E-Nawaz Avenue, Uttara Model Town, Mouza-

Bailjuir, Uttara, Dhaka, that the Late Dr. Jahangir 

Sattar Tinku also mortgaged 200 decimals of land 

within District- Chittagong, Police Station-

Doublemoring, Mouza-Uttar Pahartoli and he also 

mortgaged another 14.50 decimals of land situated 

within District-Chittagong. Police Station- 

Panchlaish, Mouza- East Nasirabad, that the 

defendant Nos. 8, 9, 10, 11 and 12 also mortgaged 

their landed property measuring 1965.75 decimals of 

land situated within District- Dhaka, Police Station- 

Ashulia, Mouza-Baro Ashulia (more specifically 

described in the schedule-B below); that it is 
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mentioned here that the mortgagors also executed the 

Power of Attorney Deeds empowering the plaintiff 

Bank to self the mortgaged properties.” 

25. It appears from the above quoted averments of 

the plaint, the prayer portion and the schedule of the plaint 

of title suit No. 143 of 2018 and from the plaint of Artha 

Rin Suit No. 280 of 2013 that the property as described in 

the schedule of the plaint is the subject matter of the 

previous judgment and decree of the Artha Rin Adalat 

passed in Artha Rin Suit No. 280 of 2013. 

26. It also appears from the record that the appellants 

as owners of 19.6567 acres of land have jointly executed 

registered Mortgage deed No. 4665 and Irrevocable Power 

of Attorney No. 4666 both dated 13.03.2005 in favour of 

instant Respondent-Bank; on 12.11.2013 the Bank filed 

Artha Rin Suit No. 280 of 2013 for recovery of 

Tk.58,91,27,484.30 against the Borrower and instant 

Appellants as third party-mortgagors and on 16.10.2014 

the learned Court below decreed the suit ex-parte; the 

Respondent-Bank then filed Money Execution Case No. 

210 of 2015 on 27.07.2015; the said Execution Case No. 
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210 of 2015 was fixed on 03.02.2021 for issuance of 

certificate under section 33(7) of the Artha Rin Adalat 

Ain, 2003 but due to order of status-quo passed in this 

First Appeal the learned Court below have not yet issued 

the said certificate in favour of the instant Respondent No. 

1-Bank. 

27. To see whether the relief sought for in the 

rejected plaint attracts the provision of Artha Rin Adalat 

Ain, 2003. We have now consulted with the provision of 

sections 3, 20 and 33(7Kha) of the Artha Rin Adalat Ain, 

2003 which read as follows: 

“3| আইেনর ϕাধানҝ। -আপাততঃ বলবৎ অনҝ έকান 

আইেন িভтতর যাহা িকছΦ ই থাকুক না έকন, এই আইেনর 

িবধানাবলীই কায κকর হইেব।“ 

“২০। অথ κ ঋণ আদালেতর আেদেশর চূড়াоতা। এই 

আইέনর িবধান বҝিতেরেক, έকান আদালত বা কতৃκপেϠর 

িনকট অথ κ ঋণ আদালেত িবচারাধীন έকান কায κধারা বা 

উহার έকান আেদশ, রায় বা িডοীর έকান ϕѨ উЬাপন 

করা যাইেব না, এবং এই আইেনর িবধানেক উেপϠা কিরয়া 

έকান আদালত বা কতৃκপেϠর িনকট আেবদন কিরয়া έকান 

ϕকার দাবী বা ϕাথ κনা করা হইেল, ঐ჉প আেবদন έকান 

আদালত বা কতৃκপϠ ςাহҝ কিরেব না।“ 

’’৩৩(১)........................................................................ 

...................................................................................... 
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৩৩(৭ক). . . . . . . . . . . . . ................................................................ 

“33(৭খ) উপ-ধারা (৭ক) এর অধীন িডοীদারেক 

সѕিЫর দখল অপ κণ কিরবার পূেব κ আদালেত পুনঃিনΝѥত 

হইেত হইেব έয, উЅ সѕিЫই আইনানুগভােব উহার 

ϕকৃত মািলক কতৃκক িডοীর সংিѫѭ ঋেণর িবপরীেত 

বсক ϕদান করা হইয়ািছল অথবা িডοী কায κকর কিরবার 

লেϠҝ দািয়েকর ϕকৃত ѾЯ দখলীয় সѕিЫ িহসােব উЅ 

সѕিЫই έοাক করা হইয়ািছল।“ 

  28. From the provision of sections 3, 20 and 

33(7Kha) of the Artha Rin Adalat Ain, 2003 it appears 

that as per section 3 of the Ain, notwithstanding anything 

contained in any other law in force, the provision of this 

Act shall prevail. It also transpires that if any dispute can 

be adjudicated under the provision of Ain, 2003 and can 

be resolved by the Artha Rin Adalat applying the 

provision of the Ain, 2003 then the dispute will attract the 

provision of section 3 of the Ain, 2003 And as per section 

20 of the Ain except under the provisions of this Act, no 

question shall be raised before any Court or authority 

about any pending proceeding in the Artha Rin Adalat, or 

its order, judgment or decree, and no court or authority 

shall take cognizance of any application claiming or 
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praying for any remedy, filed in such court or authority 

ignoring the provisions of this Act and any judgment or 

decree or any order of the Artha Rin Adalat would be 

final. It appears to us that as per section 33(7Kha) of the 

Ain, 2003 the Artha Rin Adalat is amply empowered to 

determine any question as to fraud and forgery in 

execution of the mortgage deeds/documents and it also 

appears to us that if it is found by the court that mortgage 

deed is a forged one then the court will not pass any order 

directing to handover the possession of the mortgaged 

property to anyone and on that count we are of the view 

that the dispute agitated in the plaint falls within the ambit 

of section 3 of the Ain, 2003. 

 29. Let us consider the decision reported in 22 BLC 

(AD) 2017 (Sekandar (Md) and another vs Janata Bank 

Ltd. and others) relied by the learned Advocate of 

plaintiff-Appellants in support of his contention.   

 30. In the suit from which the decision arrived at by 

the Appellate Division is instituted by an innocent third 

party whose property has been collusively mortgaged by 
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the judgment debtors of Mortgage suit No. 35 of 1995 and 

though not stated anywhere in the judgment passed by the 

Appellate Division in the above cited case but it can well 

be conceived from the judgment that the plaintiff of other 

class Suit No. 99 of 2004, from which the decision 

derived, were not parties to that suit. But in the instant 

case the plaintiffs are not innocent third parties rather they 

are third-party-mortgagors and they had been impleaded 

as defendants in the earlier suit instituted for recovery of 

the loan money by the bank the result of which is affecting 

them and therefore the fact of the case is fundamentally 

different and thus in our view the ratio of the cited 

decision is not applicable in the present case. 

 31. We also considered the ratio of the case Ismat 

Zerin Khan vs World Band and others as cited in 11 MLR 

(AD) 2006 and took view that the ratio is not also 

applicable in the present case as there is no factual aspect 

of the suit to decide the question of maintainability of the 

suit. We found that in the present case the question of law 

whether the Civil Court’s jurisdiction is ousted by 
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operation of law i.e. by the provision under sections 3, 20 

and 33(7Kha) of the Artha Rin Adalat Ain, 2003 or not 

can be determined by determining the only question of 

law as to whether the Artha Rin Adalat exercising the 

power conferred under the provision of section 33(7Kha) 

of the Artha Rin Adalat Ain, 2003 can determine 

genuinity of mortgage deeds alleged to be executed by 

practicing fraud. For the reason, in our view, that in the 

instant case only the jurisdictional question of 

maintainability was ascertained without going through the 

merit of the suit and thus to decide the question  

submission of written statement is not necessary and thus 

in our view the impugned order is not premature one.   

32. Having considered all the facts and 

circumstances of the case, the submissions of the 

respective parties and the propositions of law cited and 

discussed above we find substance in the submissions of 

the learned Advocate for the Respondent and we are led to 

hold the view that this first appeal does not bear any merit 
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and for this reasons, this first appeal is liable to be 

dismissed for ends of justice. 

Accordingly, this first appeal is dismissed. 

Resultantly, the impugned judgment and decree 

dated 05.07.2018 (decree signed on 08.07.2018) passed by 

the learned Joint District Judge, 2nd Court, Dhaka in Title 

Suit No. 143 of 2018, rejecting the plaint by allowing the 

application under order 7 rule 11(D) of the Code of Civil 

Procedure is affirmed. 

For the reasons stated above, the connecting Rule is 

also discharged. 

Let a copy of this judgment and decree together with 

LCR be sent down to the learned Judge of the concerned 

Court below, at once. 

 

                      A.F.M. Saiful Karim, J: 

Sheikh Md. Zakir Hossain, J: 
I agree. 
 

           Sheikh Md. Zakir Hossain, J: 

 


