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Present:

Mr. Justice Md. Mozibur Rahman Miah
And
Mr. Justice Rezaul Karim

Md. Mozibur Rahman Miah, J.

This matter has been referred by the Hon’ble Chief Justice of
Bangladesh vide his order dated 13.05.2026.

On an application by the petitioner, namely, “Grameen Kalyan” under
Article 102 of the Constitution of the People’s Republic of Bangladesh, a
Rule Nisi was issued in the following terms on 14.01.2018:

“Let a Rule Nisi be issued calling upon the
respondents to show cause as to why the impugned
order contained in Nathi No. ®(0)/T2-b-9(1)/
Peaz-38/f A5E/399/2039-3030 dated 27.11.2017
issued by the respondent no. 2, as evidenced by
Annexure-‘A’ to the writ petition reviewing his
own order contained in Nathi No. Y(0)/7s-
W) Ps9:-38/ [0G/039-03b/0  dated
14.11.2017, as evidenced by Annexure-‘B’ to the
writ petition should not be declared to have been
issued without lawful authority and is of no legal
effect and/or pass such other or further order or

orders as to this court may seem fit and proper.
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At the time of issuance of the rule, this court

also passed an interim order staying operation of
the Nathi No. YRo)/ FYFR)  Fsoz-
38/[1®G/3 99/3059-3036 dated 27.11.2017 issued by
respondent no. 2, as evidenced by Annexure- ‘A’ to
the writ petition for a period of 6 (six) months
which was subsequently extended from time to
time.”

The salient facts leading to issuance of the rule are:

The petitioner is an assessee in Circle-287 (Companies), Taxes Zone-
14, Dhaka bearing e-TIN-642965369474. As per object clause 1 of its
Memorandum of Association, it provides financial support in the form of
loans and grants to the bank's staff and the members of the Grameen Bank
and their families. The petitioner, with a view to fulfil its objectives as set
down in its Memorandum of Association, received an endowment fund of
Tk. 320,18,54,404/- out of donations/grants and loans received from
different donors/organization being channelized through Grameen Bank.
The petitioner once decided to invest out of its endowment fund through an
affiliated organization, as set down in clause 8, and, selected Grameen
Telecom on condition that, Grameen Telecom shall share the income to meet
the expenses, and, it entered into following agreements with Grameen
Telecom:-

(i)  Memorandum of Understanding dated 11.4.1999 regarding loan;

(i1) Agreement dated 15.1.2003 regarding investment in the equity of

Grameenphone Ltd;
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(i11) Deed of Assignment of Shares dated 18.3.2003;

(iv) Deed of Assignment of Shares dated 21.3.2004;

(v) Deed of Further Assignment of Shares dated 15.5.2004;

(vi) Agreement dated 23.9.2004 regarding 3% shares of

Grameenphone Ltd. off-loaded by Marubeni Corporation; and

(vii) Deed of Assignment of Shares dated 15.5.2005.

Afterwards, the petitioner entered into a fresh Equity Participation
Agreement dated 13.04.2011, a registered instrument, with Grameen
Telecom in pursuant to section 2(2)(bb) of the Income Tax Ordinance, 1984
(shortly, “the Ordinance”) with a stipulation that the income from such joint
investment would be made at 57.5% by Grameen Telecom, and, 42.5% by
Grameen Kalyan in the purchase of shares in Grameen Phone Limited, and,
eventually transferred Tk.53,25,62,941/- to Grameen Telecom with
stipulation that the income forthcoming from such investment would also be
divided at 57.35% that would go to Grameen Telecom, and 42.65% to the
petitioner. Thereafter, the petitioner filed returns of income under section
75(2)(d)(i11) of the Ordinance disclosed income, being its share of dividend,
and then taxes deducted at source, and, paid tax at the rate applicable for
dividend enacted every year in the Finance Act, along with income from its
business from the Assessment Years 2004-2005 to 2016-2017, which has
been accepted by the taxes department in regular assessments in all the years,
and, no objection was raised whatsoever. The petitioner filed its income tax
returns for the Assessment Years 2012-2013, 2013-2014, 2014-2015, 2015-
2016 and 2016-2017 showing income as per audited accounts, and, paid tax

under section 74 of the Ordinance which has been duly credited in the Tax
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Calculation/Refund Form (I.T.30). The petitioner however challenged the

assessments made by the DCT for the Assessment Years 2012-2013, 2013-
2014, 2014-2015 and 2015-2016 before the Commissioner of Taxes
(Appeals), and, then second appeals before the Taxes Appellate Tribunal,
and, being aggrieved by the order passed by the Tribunal also filed reference
applications vide Income Tax Reference (ITR) No. 107/2015, 621/2015,
622/2015 & 573/2016 before this Hon’ble Court. But as regards to the
assessment year 2016-2017, it is lying with the Commissioner of Taxes
(Appeals) in connection with an appeal filed by the petitioner. At that
juncture, the Additional Commissioner of Taxes, Inspecting Range-1, Taxes
Zone-14, Dhaka (hereinafter referred to as the Respondent No. 3) passed
orders upon initating a proceeding under section 120 of the Ordinance in a
hastily manner cancelling the assessments, whereof the Deputy
Commissioner of Taxes revised the assessments, and issued assessment
orders, Tax Calculation Sheet and demand notice. The petitioner then
challenged the said order in Writ Petition No. 14364 of 2017, whereupon
this Hon'ble Court directed to take legal steps before the authorities below,
and, accordingly, the petitioner filed revision petitions under section 121A
of the Ordinance before the Commissioner of Taxes (Respondent No. 2)
who entertained the applications, but upon hearing the petitions, rejected the
same, without touching the grounds furnished in the revision petitions of all
the assessment years separately, in a single order, and, maintained the orders
passed by the Additional Commissioner of Taxes. The petitioner then
informed the said order of the Hon'ble Court by filing a supplementary-

affidavit annexing the order passed by the Commissioner of Taxes
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(Respondent No. 2) whereupon, the Hon'ble Court heard the Writ Petition

No.14364 of 2017, on 24.11.2017, and instant rule and order of stay.
Thereafter, the Commissioner of Taxes issued a notice vide 9 /2 y(20)/3I-
b (CFIR)/F53-38 /[iT®T /205 a-20 /95 dated 16.11.2017 stating therein that, in
the earlier order dated 14.11.2017 passed by him, he by mistake recorded,
payment of 'undisputed portion of tax' “gea=ies AMI WFFE SR @
“ifgace “Ife=ifee Srawl @R, being a pre-condition to filing the revision, as
set down in sub-section 4 of section 121A of the Ordinance as paid, but
ultimately the same had not been paid. In issuing the notice, the
Commissioner of Taxes, ignored the entire assessment records of the
petitioner for all the assessment years in which it is clearly recorded that the
undisputed portion of tax was paid in all the years for which clearance was
also issued by the DCT upon which the appellate authorities admitted the
appeals. However, the petitioner filed an application through an authorized
lawyer stating therein that, taxes were paid under section 74 of the
Ordinance at the time of filing of the returns of income in all the years,
hence, there arises no necessity of reviewing the earlier order, but the
Commissioner rectified his earlier order under section 173 of the Ordinance
rejecting the revisions on 27.11.2017 on the ground of non-payment of
undisputed portion of tax as laid down in sub-section 4(b) of section 121A of
the Ordinance which has been impugned in the instant writ petition.

Mr. Fida M. Kamal, learned senior counsel along with Mr. Sarder
Jinnat Ali, learned counsel appearing for the petitioner at the very outset
submits that, when the DCT has confirmed payment of undisputed tax in his

certificate contained in I.T.59, before the Taxes Appellate Tribunal long
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before, in respect of Assessment Years 2012-2013, 2013-2014, 2014-2015

and 2015-2016, hence, the opinion of non-payment of undisputed portion of
tax, is mere conjecture, and, the order passed under section 173 of the
Ordinance by the Respondent No. 2 is not maintainable in law.

The learned counsel next submits that an order of rectification under
sectionl73 of the Ordinance cancelling earlier order, on the plea that
undisputed portion of tax was not paid under sub-section 4(b) of section
121A of the Ordinance when, after scrutiny by the Taxes Appellate Tribunal
the assessments attained finality under sub-section (5) of section 159 of the
Ordinance and the appeal for the assessment year 2016-2017 has been
admitted by the Commissioner of Taxes (Appeals), is a clear violation of law
and hence, not maintainable.

The learned counsel further contends that the petitioner has filed
reference applications in respect of Assessment Years 2012-2013, 2013-
2014, 2014-2015 and 2015-2016 framing questions of law for answer of the
Hon'ble Court, as such, cancellation of the assessments at this stage under
section 120 of the Ordinance and maintaining the same by Respondent No. 2
through his rectification order is not maintainable in law.

The learned counsel lastly submits that it is a settled issue that, the
Commissioner cannot review and rectify his own order, hence, the order
passed by Respondent No. 2 reviewing his own order is beyond jurisdiction
and clearly a malice in law, and, therefore, it constitutes coram non judice,
hence, not maintainable in law and finally prays for making the rule absolute.

On the contrary, Mr. Md. Abdus Samad Azad, learned Deputy

Attorney-General appearing for the respondent no. 2 by filing an affidavit-
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in-opposition by controverting all the assertion made by the learned senior

counsel for the petitioner at the very outset submits that the assessee-
petitioner failed to fulfil the pre-requisite conditions as required under the
provision of section 74 (1) of the Ordinance and failed to submit the
necessary challans or pay orders in support of payment of tax as against the
Dividend Income and Income from other sources under section 33 of the
Ordinance the assessee concealed the income by declaring false, fabricated,
manipulated and created income as a 'Dividend Income for the purpose of
avoiding payment of real and correct tax and the assessee-petitioner
misguided the court in this respect.

The learned Deputy Attorney-General further submits that under
section 120 of the Ordinance for the Assessment Years: 2012-2013 to 2016-
2017 as the assessment orders passed therein earlier by the DCT is erroneous
insofar as it prejudicial to the interests of the revenue initiation of the
proceeding under section 120 of the Ordinance was well within the lawful
authority and very much sustainable in law.

The Ilearned Deputy Attorney-General next contends that the
Commissioner of Taxes, Taxes Zone-14, Dhaka issued impugned order
under sections 121A/173 dated 27.11.2017 asserting therein that, in the
earlier order passed by him, he committed a mistake, saying that
‘“mifkerpe o fofare A wea SfIfee| 9793 2052-2059, WHO-2038,
2058-03€, R05¢-05Y ¢ HY-305q T G RIRETFS F[ST AR WEF
ST, S5b8 GF 3234(R) 8 3339 (8)(9)() YR *IS AT FAR SN & &S
e which is being a pre-condition for filing revision, as set down in sub-

section (4) of section 121A of the Ordinance, but fact remains actually the



9
same has not been paid by the petitioner, Grameen Kalyan and eventually he

(respondent no. 2) rectified the same order under section 173 of the
Ordinance for correction of such inadvertent errors still the assessee-
petitioner did not pay the admitted liability under section 74 (1) of the
Ordinance as it was clearly detected and also established in the revise
assessment orders of the Additional Commissioner of Taxes under section
120 of the Ordinance.

The learned Deputy Attorney-General further submits that the
assessee declared income as 'Dividend Income' escaping the actual and
correct income of the assessee-petitioner under the head 'Income from other
sources' under section 33 of the Income Tax Ordinance, 1984 by paying
lower rate of tax applicable for Dividend Income @ 20% though the higher
rate is applicable for the Income from other sources @ 37.50% in
accordance with the provision of the Income Tax Ordinance, 1984.

The learned Deputy Attorney-General also submits that the
Commissioner of Taxes passed the impugned order as per law who issued
the impugned order under sections 121A/173 of the Ordinance for correction
of the errors having given reasonable opportunity of being heard to the
assessee-petitioner within the lawful authority and there is no violation of
Article 27 & 41 of the Constitution of the People's Republic of Bangladesh
but the assessee-petitioner misguided the court and misinterpreted the
provision of law in the case.

He next submits that the impugned revision order under section 121A
of the Ordinance dated 14.11.2017 and the impugned notice under sections

121A/173 of the Ordinance for correction of errors and order passed thereof
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are all within the lawful authority and based on legal aspect which has not

caused any irreparable loss and injury in any way to the petitioner and also
did not violate the fundamental rights of the petitioners as enshrined in
Article 27 & 31 of the Constitution of the People's Republic of Bangladesh
and therefore, the Rule and order of stay issued by the Hon'ble High Court is
liable to be vacated and discharged.

The learned Deputy Attorney-General goes on to submit that the order
dated 14.11.2017 has simply been corrected on 27.11.2017 by replacing the
word "w#ficAifee" in place of incorrect word "sfteifee" which was
inadvertently written earlier, since the challan submitted for showing tax
deducted at source by the Grameen Kalyan was not correct at all since the
said challans are related with Grameen Telecom not Grameen Kalyan and
hence Grameen Kalyan cannot claim tax deposited through the said challans,
and hence it goes counter in making payment of admitted tax under section
74 of the Ordinance which was actually required correction of earlier order
and as such the order passed under sections 121A/173 of the Ordinance is
lawful and hence the rule may kindly be discharged.

The learned Deputy Attorney-General also submits that the assessee-
petitioner failed to fulfil the pre-requisite conditions as required under
section 74(1) of the Ordinance and also failed to submit the necessary
challans or pay orders in support of payment of tax as against the alleged
claimed Dividend Income and/or Income from other sources under section
33 of the Ordinance in its name not in the name of Grameen Telecom and
therefore, the assessee misreported and misinterpreted the income by

declaring false, fabricated, manipulated and created income as 'Dividend
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Income' for the purpose of avoiding payment of real and correct tax and as

such the rule may kindly be discharged being not fulfilled the condition
provided in section 121A(4)(b) of the Ordinance.

The learned Deputy Attorney-General next submits that the only point
of law raised by the assessee-petitioner was whether or not the Joint
Commissioner of Taxes rightly treated the income of the assessee, Grameen
Kalyan received from Grameen Telecom as per agreement sharing the profit
earned as "income from other sources" or of "dividend income", and the
same being voluntarily settled by the petitioner by withdrawing ITR No. 363
of 2019 that upheld the Tribunal’s order and thus the said revision filed
under section 121A of the Ordinance has been rightly rejected on 14.11.2017
and thereafter, made correction thereof under section 173 of the Ordinance
on 27.11.2017 due to non-depositing tax liability under section 74, which is
a pre-condition to entertain the revision under section 121A of the Ordinance
and hence the rule issued in the instant Writ Petition is liable to be
discharged since there has been no illegality in passing the order impugned
in the Writ Petition No. 14364 of 2017 dated 14.11.2017 as well as order
dated 27.11.2017 passed in the instant writ petition under sections 121A/173
of the Ordinance and finally prays for discharging the rule.

Be that as it may, we took notice of the submission so placed by the
learned senior counsel for the petitioner and that of the learned Deputy
Attorney-General, perused the writ petition, supplementary-affidavit filed by
the petitioner including the Annexure appended thereto vis-a-vis the
affidavit-in-opposition so filed by the learned Deputy Attorney-General for

respondent no. 2 and the document annexed as of Annexure.
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Since in the Writ Petition No. 14364 of 2017, we have exhaustively

discussed and addressed all the relevant issues raised by the petitioner and
countered by the respondent no. 2, we thus don’t feel it expedient to repeat
the same in adjudicating the instant writ petition since the order impugned in
the instant writ petition is nothing but the continuation of the action taken by
the respondents against which filing of a fresh writ petition could have easily
been avoided rather could seek a supplementary rule in conjunction of
earlier writ petition.

Having said that, in the impugned order dated 27.11.2017 simply a
correction has been made by replacing a word ‘Seifse«ifs®” in place of
“sifqeafge” incorrectly made in earlier order dated 14.11.2017 which has
been passed while dismissing the revision and impugned in the Writ Petition
No. 14364 of 2017.

Simply put, we have to examine if the petitioner had at all paid
admissible tax while filed the said revision under section 121A of the
Ordinance taking into account of its income other than income it alleged to
gains as dividend income in compliance with section 121A(4)(b) of the
Ordinance. The emphatic answer is “No” basing on the materials available
on record and clear negation expressed repeatedly in the affidavit-in-
opposition filed by the respondent no. 2. Now it would also be profitable if
we revisit the relevant portion of the impugned order (as has been corrected)
dated 27.11.2017 which are as follows:

“NfSfFE FI FNNE, AR (@&-S, FI P58, BIFT

FOF 20H2-H9, 2059-58, 098-5¢, 05¢E-3H & 05L-34

<I>.<1<1?i/>11i(.-2.<1 GiT AP HYITTHH, SYob8 A9 Y0 I
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AN© W [P T7 T AFSIN [T :5/50/205438

\9||3. (4 |3 |\‘9“W WAT RITTT PN ANTRP] ﬂfil?f W
HIPHOS (MY OC6R (0, WTolae I PREE, A0

([A&-S, FT WBA-H8, UIFI [ W/0%/20%238 @IfFCY

U1 <1°.<1<1?1/>11iCQﬂ (PG ARFPT YT, Sor8 9

920 YR A AU B, O1F [FBT7 RIS WNEAsTIR
RS STNTANE W& AP | a7 [foew 5
IV ARG FIICHT T ARNES Bl 200/~ (BT 42 *19)

NG < BTN B (BN N-920%, 9388, VI8V, 985S
8 920, OIfFY $5/50/2054%8, IR 1LH, GIPT) NI

I AR Fg WliEre [onfs fofere ammg 7

ARICNES VT FeTo: FINTOT ASITAT 2052-59, 0H0-

98, 0V8-5¢, WVH¢E-HY 8 WHL-H9q <1°.<1<121/>11i(.Q G}
MfeTpe RSN TN WTFT T, 518 a7 9304

(2) 8 5204 (84 ) {IHTA *I$ AN FACAS 4254 (8fF) AT

AFFATETN NI FATT I[V© FIILTYRA G AP (Ao
AT SN (W7 (9T T <98 RGN ez i
(Reject) BT RAAT|

AT (I AN @RI G BT I

TP DI, Sob8 T 904 /5490 RN SfeAdw ©I
0519, WHV-H8, WH8-HE, W0XE-HY 8 0HY-14
FIITYA RO T AN FAT =T FLONES
A A Fanrol ARSI 8 TAPT ST,

SEA-2a (AN, FF WBA-Y8, BT 7 [NF6

(AT AT (RPN



14
As per the above provision of section 121A(4)(b), the petitioner has

admittedly not paid tax when it filed returns of the assessment years
impugned in the writ petitions under section 75(2)(d)(ii1) so it was legally
bound to pay tax as per section 74 of the Ordinance having no scope to walk
away treating payment of tax by Grameen Telecom at source as its own
payment.

On top of that, section 173 of the Ordinance has clearly mandated the
respondent no. 2 to correct error on its own motion which it done within
13(thirteen) days of passing earlier order in the revision even by giving prior
notice to the petitioner as it has also been reflected in the impugned order
where it has been asserted that “f3%% fRfS® STHIGre W98 AN ARP]
ARNES g ARICS ARCNES Sray Fa1 WY, O WNFL LI,
Yob8 T 529 YIRATT TN NS FImror AfSHRT (FIN IS /A4S
MR F N QEEE G T FE AT (@[T F W OF A
AAFFre FaMrel ARSHANT Aoy AfSRE v fGEe =,
TGO MG R0 AT 970 1T HCR | wig S [T T et
| 5 O Famrer ARSH-ATTT FeeT 47 NN WEDT FI ISTITARA
G MITeTP® ROMF fSfSre ot FEF RAAT® ARTNES FEI (FH 217

All in all, we simply don’t find any iota of illegality in the impugned
order which warrants any interference by us at all.

In the result, the rule is discharged however without any order as to
Costs.

The order of stay passed at the time of issuance of the rule and

extended from time to time stands vacated.
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The respondents are directed to do the needful relating to the unpaid

tax from the petitioner by issuing necessary demand notice immediately.
Let a copy of this judgment and order be communicated to the

respondents forthwith.

Rezaul Karim, J.

I agree.

Abdul Kuddus, BO



