Present:

Mr. Justice Md. Salim

CIVIL REVISION NO.1282 OF 2008.

Md. Abdul Mannan and others
.......... Plaintiff-Petitioners.
-VERSUS-

A.H.M. Saifullah and others
............. Defendant-Opposite parties

Mr. Faruk Ahmed, Senior Advocate with
Ms. Faruki Akther Prodhan, Advocates
...... For the petitioners

Mr. Md. Nawshad Jamil, Advocate with
Mr. Abdul Hamid Shah, Advocates
........... For the Opposite Parties.

Heard on 07.01.2025, 22.01.2025 and
27.01.2025

Judgment on 29.01.2025.

By this Rule, the opposite parties were called upon to show
cause as to why the impugned Judgment and decree dated
11.10.2007 passed by the learned Joint District Judge, 2rd Court,
Rangpur in Other Appeal No. 101 of 2005, disallowing the appeal
and affirming the Judgment and decree dated 31.08.2005 passed
by the learned Senior Assistant Judge, Pirgacha in Other Suit

No.13 of 1995 dismissing the suit should not be set aside and/or



pass such other or further order or orders as to this court may

seem fit and proper.

Facts relevant for disposal of the Rule are that the petitioner
as plaintiff filed Other Suit No. 13 of 1990 before the Senior
Assistant Judge, Pirgacha, Rongpur, against the defendants for
cancellation of a registered partition deed No0.10491 dated
22.10.1994 alleged to have executed by the plaintiff in favor of his
heirs contending inter alia that the plaintiff has got 10.21 acres of
land out of which he sold 2.18 acres for his own necessities and
after such sale he had only 8.02 acres of land. The plaintiff, an
older man, decided to settle up his property amongst his heirs,
and with the end in view, he went to the registry office on
22.10.1994 and executed and registered a partition deed. It is the
further case of the plaintiff that out of 8.02 acres of land, he will
retain 4.01 for himself and shall distribute 4.01 acres of land to
his heirs, and for that purpose, the plaintiff authorized his two
sons, Shahidullah and Shamuszzaman. Unfortunately, taking this
opportunity, the aforesaid two sons of the plaintiff have included
the entire 8.02 acres of land in the partition deed and collusively
distributed the said 8.02 acres of land according to their sweet
will, taking the major portion in their names, which was not
according to the desire of the plaintiff. That the plaintiff was not

aware of the same and for the first time on 10.11.1994, he came



to know about the same from his son, defendant No.3, and
thereafter, on obtaining the certified copy of the deed, he came to
know about the same and being aggrieved and dissatisfied with

the said document he constrained to file this suit.

That the suit was contested by the defendant Nos.1, 2, 4,
and 5 by filing joint written statements denying all the materials
allegations made in the plaint contending inter alia that the
plaintiff, being a significantly older man, decided to dispose of his
properties amongst his heirs and as such on 03.10.1994 the
plaintiff in the presence of local prudent expressed his desire and
through his engaged deed writer wrote out the deed. The partition
deed was written according to his passion, and he himself gave
the necessary papers to the deed writer. The deed was read over to
him, and he put his signature after reading the same, and one of
his sons, Abdul Mannan, signed as an identifier. Abdul Mannan,
dissatisfied with the partition deed, has managed the plaintiff to
file this suit. The plaintiff, influenced by his son Abdul Mannan,
has filed this suit with false and concocted stories, and thus, the

suit is liable to be dismissed with cost.

The learned Senior Assistant Judge, Pirgacha, Rongpur,

framed necessary issues to settle the dispute among the parties.



Subsequently, the learned Senior Assistant Judge, Pirgacha,
Rongpur, dismissed the suit by the Judgment and decree dated
31.08.2005.

Being aggrieved by the above judgment, the plaintiff, as
appellant, preferred Other Appeal No.101 of 2005  before the
District Judge, Rangpur. Eventually, the learned Joint District
Judge, 2nd Court, Rangpur, dismissed the appeal and thereby
affirmed the Judgment and decree of the trial court by the
Judgment and decree dated 11.10.2007.

Being aggrieved by the above judgment, the plaintiff-
petitioner preferred this Civil Revision under Section 115(1) of the
Code of Civil Procedure before this court and obtained the instant
Rule.

Mr. Faruk Ahmed, the learned Senior Advocate appearing on
behalf of the plaintiff-petitioners, submits that both the Courts
below committed an error in the decision, occasioning failure of
justice in not holding that the plaintiff had decided to distribute
half of his property amongst his heirs proportionately and not by
way of discrimination as it was done in the alleged deed.

Mr. Md. Nawshad Jamil, learned advocate appearing on
behalf of the defendant-opposite parties, submits that both the
Courts below, having considered all the material aspects of the

case and discussing the evidence, rightly dismissed the suit and



hence the courts below did not commit any error of law resulting
in an error in the decision occasioning failure of justice.

I have anxiously considered the submissions advanced by
both parties, perused the Judgment and decree passed by both
the courts below, as well as evidence of witnesses and other
material evidence on record.

It manifests that the plaintiff filed the instant suit for
cancellation of the partition deed with an allegation the plaintiff,
an older man, decided to settle up his property amongst his heirs,
and with the end in view, he went to the registry office on
22.10.1994 and executed and registered a partition deed. It is the
further case of the plaintiff that out of 8.02 acres of land, he will
retain 4.01 for himself and shall distribute 4.01 acres of land to
his heirs, and for that purpose, the plaintiff authorized his two
sons, Shahidullah and Shamuszzaman. Unfortunately, taking this
opportunity, the aforesaid two sons of the plaintiff have included
the entire 8.02 acres of land in the partition deed and collusively
distributed the said 8.02 acres of land according to their sweet
will, taking the significant portion in their names, which was not
according to the desire of the plaintiff.

It manifests from the record that the plaintiffs’ side, to prove
their case, examined 4(four) witnesses and exhibited documents,

i.e., Exhibit-1 deed No0.10499 dated 22.10.1994, Exhibit-2, 2(ka)



and 2(kha) C.S. Khatian Nos. 213, 323 and 410, Exhibit-3, 3(ka)-
3(w) S.A. Khatian Nos.224, 225, 226, 227, 228, 229, 371, 372,
373, 462 and 485, Exhibit-4 deed No0.5882 dated 25.06.1998,
Exhibit-5 deed No0.981 dated 28.01.1998. To prove their case, the
defendant examined 3(three) witnesses, but the defendant
submitted no documentary evidence.

I have scrutinized each deposition, cross-examination of
witnesses, and documentary evidence. It appears from exhibit-1
the partition deed in question that one Abdul Mannan, son of the
plaintiff, was an identifier of the deed who, in his evidence, as
P.W.1, admitted that he identified the plaintiff-vendor and his
signature on the deed. Moreover, he was present at the time of
registration of the alleged deed and put his signature thereon.
This indicates that the plaintiff went to the concerned sub-
registrar office and put his signatures and thumb impression to
register the partition deed.

It appears that the trial Court, while dismissing the suit,
says that:-
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Considering the above, the alleged partition deed appears to

have been registered per the provision enumerated in Section 60

of the Registration Act. So, it is a strong presumption that the

alleged deed is a genuine instrument. This view gets support from

the case of Kazi Rafiqul Islam Vs. Kazi Zahirul Islam reported in

70 DLR(AD)135 wherein their Lordship of the Appellate Division

held that:-

“If the question is whether the deed is genuine or not,
the simple answer is, it being a registered document, is
showered with a strong presumption as to

genuineness. Sections 59, 79, and 144 of the Evidence



Act also lend support to section 60 of the Registration
Act on this score. No doubt, this presumption is
rebuttable, which connotes that presumption raised by
the admitted fact of registration could be rebutted by
adducing counter availing evidence, showing that
notwithstanding the fact of registration, the executant
did not really affix his signature or thumb impression
voluntarily which in the given circumstances, could be
done by adducing expert evidence as to the physical

and/or mental incapacity of the executant”.

Notably, it is the further case of the plaintiff that out of 8.02
acres of land, he will retain 4.01 for himself and shall distribute
4.01 acres of land to his heirs, and for that purpose, the plaintiff
authorized his two sons, Shahidullah and Shamuszzaman.
Unfortunately, taking this opportunity, the aforesaid two sons of
the plaintiff have included the entire 8.02 acres of land in the
partition deed and collusively distributed the said 8.02 acres of
land according to their sweet. In this regard P.W.1 though claimed
the above in his deposition, but none of the witnesses
corroborated his evidence. Moreover, P.W. 1 admitted in the cross-
examination that the plaintiffs’ names are in the alleged deed, and
they also got property by dint of the deed. They put their signature
in the deed, and 8.03 acres of land are in it.

It appears that the appellate court, while affirming the

findings of the trial court below, says that:-
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Further, it is the settled proposition of law that in a suit for

cancellation of a deed/ setting aside a decree passed by a

competent

court, it is incumbent upon the plaintiff to prove by

cogent evidence that the decree/deed was obtained by fraud

practicing.

This view gets support from the case of Jinnaqtunessa

Vs. Bangladesh reported in 15 BLD (HCD) 104 where it has been

held that:-

“It appears from the evidence of the lone witness who
deposed in the said O.C. suit that he said nothing about
obtaining the ex parte order in the Misc. Case No. 142 of
1970 by practicing any fraud upon the court or by any
other fraudulent means. As such, I find substance in the
above submission of the learned Advocate, Mr. Gour
Gopal Shaha submits that in passing the ex-parte order
in Suit No. 492 of 1981 the learned Munsif did not apply

its judicial mind; the suit being a suit for cancellation of



10

a decree it was incumbent upon the plaintiff to show
that the decree was obtained by practicing fraud upon
the Court no evidence to that effect being adduced by
the plaintiff the learned Assistant Judge committed an
error of law in decreeing the suit ex-parte. He also
submits that it is the plaintiff who has to prove his case
through his witness and papers. In support of his above
contentions, he has rightly placed reliable upon the
cases of Md. Naimuddin Sarder -Vs- Md. Abdul Kalam
Biswas and another reported in 39 DLR (A.D) 237 and
Bangladesh -Vs- Israil Ali and others reported in 1981
BLD (A.D.) 371. In the aforesaid two cases, their
Lordships in the Appellate Division observed that the
plaintiff in order to succeed must establish his own case
and the weakness of the defendant’s case is no ground

for passing a decree in favor of the plaintiff.”

In the instant case, it appears from the record the plaintiffs,
by adducing and producing oral and documentary evidence, failed
to prove that the defendants (sons of the plaintiff) have included
the entire 8.02 acres of land instead of 4.01 acres of land in the
alleged deed and collusively distributed the said 8.02 acres of land
according to their wish fraudulently.

Mr. Ahmed, referring to Annexure-A to the Supplementary
Affidavit, submits that the deed of partition in question is barred
by res-judicata regarding the disputed land in the suit because
the defendant Nos.1-2 at the present suit earlier filed Title Suit

No. 41 of 1999 before senior Assistant Judge, Pirgacha, Rangpur
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against Mohammad Abul Kalam Azad and some others and the
plaintiff of Other Suit No. 41 of 1999 claim the title in the land in
the suit based on the alleged deed of partition dated 22.10.1994.
Subsequently, the learned Judge of the trial court dismissed the
suit on a finding that the alleged deed of partition was not acted
upon.

It manifests from the record that the plaintiff did not raise
any such question in his plaint or his evidence nor raised any
question in the court of the trial or the appeal below. So, it is hit
by Order VI Rule 7 of the Code of Civil Procedure, which is a
complete departure from the material facts, as stated in the plaint.
Moreover, it is well settled that in the determination of the
question of facts, parties should not be allowed to lead evidence
without proper pleadings. This view gets support from the case of
Bashant Protima Nandi Vs. The government of Bangladesh
reported in 20 BLC (AD) 263 where their Lordships of the
Appellate Division held that:-

“From the impugned Judgment and order, it appears
that the High Court Division without considering the
case of the respective parties and discussing the
evidence on record raised a new point that an issue as
quoted hereinbefore need be framed and decided. But
the contesting defendants did not raise any such
question in their written statement nor did they raise

any issue nor any point in the Courts below in that
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regard. From the judgment of the trial Court, it also
appears that issue No. 2 was framed to the effect

N gTe IR ¥y F1¥ 74 @y F-A1?"| We are of

the view that this issue squarely covers the issue as
suggested by the High Court Division. From the
Judgment of the trial Court, it further appears that it
decided issue No. 2 in favour of the plaintiff on detailed
discussion of the evidence on record. However, the
appellate court took a reverse view. Since the two
Courts took two different views and the entire records
were before the High Court Division, the learned Judge
of the Single Bench was obliged to decide whether the
appellate court was correct in reversing the Judgment
and decree of the trial Court in view of the pleading of
the respective party and the evidence adduced by them
Instead, he sought to find out a new point and thus
raise a new issue beyond the pleading of the
defendants and that suo-motu too. It needs to be

mentioned that in para 1 of the plaint, the plaintiff

categorically stated that "N(5/® $NE q5F© et CIRURIE
NN OFNT TG T AHF TIZT VT (N OIFT qet
I AN ST Jla AT :NI" The defendants in para
10 of their written statement just gave a general denial
of the statements made in the plaint as a whole. Then
in para 11 under the head, actual facts the defendants
did neither deny the assertion of the plaintiff made in
para 1 of the plaint nor said that the plaintiff was not
the daughter of Nagendra.

In exercising jurisdiction under section 115(1) of the

Code of Civil procedure, the revisional court is not at
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all permitted to raise a new point which fundamentally

related determination of facts.”

In view of the above, I do not find any substance in the
submission of Mr Ahmed,

Considering the above facts and circumstances and relying
upon the decision mentioned above, it appears that the appellate
court and the trial court below correctly and justifiedly affirmed
the Judgment of the trial court below. Consequently, it seems to
me that the Judgment of the appellate Court below does not suffer
from any legal infirmity, so the impugned Judgment is well
founded in accordance with law and based on the materials on
records, which cannot be interfered with by this court exercising
revisional power under Section 115 (1) of the code.

Considering the above facts and circumstances and relying
upon the decision mentioned above, it appears that the appellate
court and the trial court, considering oral and documentary
evidence, rightly dismissed the suit. Consequently, it appears that
the Rule has no merit.

Resultantly, the Rule is discharged with cost.

The impugned Judgment and decree dated 11.10.2007
passed by the learned Joint District Judge, 2nd Court, Rangpur in
Other Appeal No. 101 of 2005, disallowing the appeal and

affirming the Judgment and decree dated 31.08.2005 passed by
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the learned Senior Assistant Judge, Pirgacha in Other Suit No.13
of 1995 is hereby affirmed.
Communicate the Judgment and send down Lower Court

Records at once.

(Md. Salim, J).

Kabir/bo



