In the Supreme Court of Bangladesh
High Court Division
(Civil Revisional Jurisdiction)

Present:
Mr. Justice Muhammad Abdul Hafiz

Civil Revision No. 769 of 2017

Khondoker Mozammel and others
Plaintiffs-Respondents-Petitioners

-Versus-

Imdadul Haque Badsha and others
Defendants-Appellants-Opposite parties

Mr. Shasti Sarker, Advocate
for the Plaintiffs-Respondents-Petitioners

Mr. Md. Hamidur Rahman, Advocate
for the Defendants-Appellants-Opposite
Parties

Judgment on 26.7.2022

This Rule was issued calling upon the opposite party Nos. 1-
5 to show cause as to why the impugned Judgment and Decree
dated 31.10.2016 passed by the learned Joint District Judge, 2™
Court, Kushtia in Title Appeal No. 16 of 2014 allowing the appeal
and thereby reversing the Judgment and Decree dated 27.1.2014
passed by the learned Assistant Judge, Kumarkhali, Kushtia in
Title Suit No. 108 of 2002 decreeing the suit should not be set
aside and/ or such other or further order or orders passed as to this
Court may seem fit and proper.

The petitioner Nos. 1-3 as plaintiffs instituted Title Suit No.

108 of 2002 in the Court of learned Assistant Judge, Kumarkhali,



Kushtia for specific performance of contract for getting a
registered sale deed.

The plaintiff’s case, in short, is that the land measuring .21
acres of land in Plot No. 84 along with others in total 1.00 acres
under S.A. Khatian No. 680 corresponding to R.S. Khatian No.
173, Mouza Chariakole, Police Station- Kumarkhali belongs to the
defendant No. 1 and his brother Osman Biswas. Each of them had

.1050 acres of land out of .21 acres from Plot No. 917. Osman

Biswas sold .10% acres of land from Plot No. 849 and .10% acres

of land from Plot No. 917 in total .21 acres of land to the plaintiffs
and their brother Khandoker Musa on 20.11.1983 by registered
kabala deed No. 4963. The plaintiffs have been possessing the land
by erecting dwelling house and planting trees. The defendant No. 1
being possessed in respect of 11 Annas share then the defendant
No. 1 claimed money for measuring .1050 acres of land. To avoid
complicity in further the plaintiffs made a contract with the
defendant No. 1 on 02.9.1987 to purchase the suit land at Taka
7,000/-. Taka 4,000/- was paid to the defendant No. 1 on the same
day. The defendant No. 1 executed the Binanama deed willingly.
Subsequently the plaintiffs paid 2500/- Taka to the defendant No. 1

in presence of the witnesses. The defendant No. 1 refused to



register the deed on 01.5.2002. Hence the plaintiffs constrained to
file the suit.

The defendant No. 1 contested the suit by filing a written
statement denying all the material allegations made in the plaint
that the suit is not maintainable; the defendant No. 1 did not sell
the disputed land or did not execute any Bainama deed in favour of
the plaintiffs. The defendant No. 1 took cash money as loan due to
his own necessity from the plaintiffs and he put the scheduled land
as security, as the plaintiffs desire. Subsequently, the defendant
No.1 repaid the money to the plaintiffs in presence of the local
elite persons but the plaintiffs did not return the Bainama deed as
the Bainama deed was not available at that time. The plaintiffs
have filed this suit only for harassing the defendant No.l. The
defendant No.1 prays for dismissal of the suit.

The learned Assistant Judge, Kumarkhali, Kushtia decreed
the suit vide Judgment and Decree dated 27.1.2014. Against the
Judgment and Decree the defendant No.l1 as appellant preferred
Title Appeal No. 16 of 2014 before the learned District Judge,
Kushtia which was transferred to the learned Joint District Judge,
2" Court, Kushtia who allowed the appeal and thus the plaintiffs-

respondents as petitioners moved this application under section



115(1) of the Code of Civil Procedure before this Court and
obtained this Rule.

Mr. Shasti Sarker, learned Advocate for the plaintiffs-
respondents-petitioners, submits that the Appellate Court below
has failed to consider the mandatory provision of law under Order
41 rule 31 of Code of Civil Procedure which has caused a failure
of justice. The Appellate Court below has failed to consider that
the plaintiffs have paid Taka 4000/- to the defendant No.l on
02.9.1987 out of Taka 7000/-. Subsequently the plaintiffs paid
Taka 2500/- in presence of witnesses and deposited Taka 500/- in
the Court and prayed for getting sale deed but the Appellate Court
below did not consider the same which has caused a failure of
justice. He next submits that the Appellate Court below has
committed an error of not holding that according to Article 113 of
the Limitation Act that Specific Performance of Contract must
have to be filed within 3 years from the date of execution or when
the plaintiffs have noticed that performance is refused in the instant
case. The defendant No. 1 has refused to register the deed on
01.5.2002 which is within the time of limitation as such the
Appellate Court below has committed an error which has
occasioned a failure of justice. He further submits that in a

specific performance of contract for getting sale deed if the



Government has no any interest in the suit land then there is no any
reason to impleaed the Government in the suit but the Appellate
Court below did not consider the same which has caused a failure
of justice. In support of his submissions he has referred to the case
of Bangladesh Vs Abdus Subhan Talukder reported in 42
DLR(AD)-64. He next submits that a suit for specific performance
of contract the possession of the suit land is very much material
besides this point for consideration is whether the unregistered
deed of sale dated 02.9.1987 is genuine document or not and the
consideration money has been passed. In the instant case the
document is genuine and consideration money has been passed. In
support of his submissions he has referred to the case of A. Jabbar
Rari and Others Vs Sultan Hossain Matbar and Others reported in
23 BLT(AD)92.

Mr. Md. Hamidur Rahman, learned Advocate for the
defendants-appellants-opposite parties, submits that the defendant
to the suit executed the so-called Bainapatra deed as security and
he took the money being Taka 4,000/- (four thousand) from the
plaintiffs to the suit land and the defendant by adducing oral
evidences successfully proved that the security money was taken
by him which was refunded to the plaintiffs and he requested the

plaintiffs to give back the Bainapatra deed but the plaintiffs did to



give back the same and considering the evidence on record, the
Appellate Court below correctly dismissed the appeal and hence
the Rule is liable to be discharged. He further submits that the
defendant Abu Musa was examined as D.W-1 and in his
examination-in-chief he clearly stated that ‘=i =@ W= K&
Fifert s, @, Tifer e SN 2 SIFtT s S Iwr s e
0.5.5504 I AT @ IR @6l-[fern T A IR @ =i 1wy
TF IR (AT 8 WG B! 417 fcafeet @ Fiea It i 735 security
CBTATRE | AW SICFF 2RI @ FANS security w1 e e =iy @ 5=
g9 Ty © rae faafel mER o fetE N O @y
fcafeeT fog IRARME FRe (Rl IR w0 MR frcafess Biiefafs
T w0 wfiw west @3 w2 wiwEg eiee’” D.W.-2 stated in his
examination-in-chief that “Sif¥ =g Tz ¢ IMw fof awr @ famr 93z
1511 A i A 3 TS e < U A B o RS i o o A o |
SR SACCA (NF1R Toetts ) oifsl wify It Rt 7 51 #1793k @
faca qefice it =1 =fETee! Bipl-2RPT s e 9l TR o &fE
(I L 1 A | G S TR A FICr R Bl wicg @< Bl e
T RAM (9 (@1 SR SHFRfere 38 8 S Sfed qreice
ifer 27| *IfeTee =g = IR B (@R MR fFg Il 27 Sl (@Fhe
fATsal | @37/ 7T *Iifert TS SR Sofefore = @R @ fered Imics
TS H (T MR I | 7§ Q28 I RIS oI (FhR A |7

D.W-3 stated in his examination-in-chief that “am, f@mt @ Fiferat



Ty fofd) Fifert &N 2w St o1 8 @51 e =ity e &N e st
AR TS Torr Tefafers @ Nfer zafes o7 =i wify fests
@32 *fem ZEARE Q00 AER TR =Nfert zrafea Y= IMiora 996 &N
TR O ARCNY IR @32 (o1t Praie = Il et e 7 @R
IRICE B @R Wea” which denotes that the D.W.s corroborated
the contention of the defendant to the effect that the alleged
Bainanama deed was executed as security and the defendant
refunded the money taken by him to the plaintiffs, but the plaintiffs
did not give back the Bainapatra deed and considering the legal
proposition the Appellate Court below correctly dismissed the
Appeal and hence the Rule is liable to be discharged. He next
submits that in a suit for specific performance of contract without
impleading the Government as a party, suit cannot be succeeded
and considering the provisions of law, the Appellate Court below
correctly dismissed the suit. He next submits that the plaintiffs
hopelessly failed to establish that their suit for specific
performance of contract was filed duly within time as provided in
Article 113 of the First Schedule of the Limitation Act, 1908 and
considering the legal proposition, the Appellate Court below
correctly dismissed the appeal. He further submits that without
prejudice the submissions advanced as above it is admitted by the

plaintiffs that at the time of execution of the alleged Bainapatra



deed, 02(two) out of 03 (three) proposed purchaser were minors
and in that view of the matter the alleged Binapatra deed is not a
valid contract in the eye of law so far as it relates to the minors and
in that view of the matter the alleged Binapatra deed cannot be
specifically performed as a whole and in that view of the matter the
Rule is liable to be discharged.

Heard the learned Advocates for the parties and perused the
record.

The plaintiffs claimed that they made a Bainanama deed
with the defendant No. 1 on 02.9.1987 to purchase the suit land.
On the other hand the defendant No. 1 claimed that he did not
execute any Bainanama deed in favour of the plaintiffs. The
defendant No. 1 took cash money from the plaintiffs as loan due to
his own necessity. But Exhibit- 1 shows that it is a Bainanama
deed. Evidence Act, 92 says that written terms of the contract
cannot be altered or varied by oral evidence. The instant suit has
been filed on 13.2.2002 within time of limitation as cause of action
arose when the defendant refused to register the Kabala deed on
01.5.2002.

In the instant Case, the Government is not a necessary party.

The plaintiffs have been able to prove this case by adducing

oral and documentary evidence in respect of execution of



Bainanama deed, consideration money and also delivery of
possession.

Considering the facts and circumstances of the case I find
substance in this Rule.

In the result, the Rule is made absolute.

The impugned Judgment and Decree dated 31.10.2016
passed by the learned Joint District Judge, 2™ Court, Kushtia in
Title Appeal No. 16 of 2014 allowing the appeal and thereby
reversing the Judgment and Decree dated 27.1.2014 passed by the
learned Assistant Judge, Kumarkhali, Kushtia in Title Suit No. 108
of 2002 decreeing the suit is hereby set aside.

The order of Status-quo granted earlier by this Court is
hereby vacated.

Let the record be sent down to the Courts below with a copy

of the judgment at once.

BO-Monir



