Present:

Mr. Justice Md. Salim

CIVIL REVISION NO.5374 OF 2007.

Md. Zoinal Abedin
_____________ Plaintiff-Petitioner.

-VERSUS-

Md. Abdur Razzak Mondal and others
———————————— Defendant-Opposite Parties.

Mr. Mohammad Ali Zinnah, Advocate
--- For the Petitioner.

Mr. M. A. Sobhan, Senior Advocate with
Ms. Shadia Afrin Shapla, Advocates
—————— For the Defendant-Opposite Parties.

Heard on 10.08.2025,
11.08.2025, 13.08.2025 and
19.08.2025.

Judgment on 10.11.2025.

By this Rule, the opposite parties were called upon to
show cause as to why the impugned Judgment and decree
dated 05.07.2007 passed by learned Joint District Judge, 1st
Court, Jamalpur in Other Class Appeal No.43 of 2003
dismisssing the suit in allowing the appeal and reversing the

Judgment and decree dated 30.06.2003 passed by the learned



Assistant Judge, Islampur, Jamalpur in Other Class Suit
No.103 of 2001 decreeing the suit should not be set aside
and/or pass such other or further order or orders as to this
court may seem fit and proper.

The facts, in brief, for the disposal of Rule are that the
petitioner herein as plaintiff instituted Other Class Suit No.103
of 2001 before the Assistant Judge, Islampur, Jamalpur for
declaration of title and recovery of khas possession over the suit
land contending, inter alia, that the suit land originally
belonged to Nur Mohammad Mondal, Mohammad Uddin Mondal
and Ibrahim Mondal based on sub-kabala deed dated
11.01.1917 in C.S. Khatian No. 80. Mohammad Uddin Mondal
got 44 decimals of land of suit plot No0.2586, including
additional land based on settlement and family amicable
partition. Ibrahim Mondal got 85.50 decimals, and Nur
Mohammad Mondal and Mohammad Uddin Mondal each
obtained 83 decimals of land. Mohammad Uddin Mondal died,
leaving two sons, Jogal Mondal and Bhola Mondal, as his heirs
and successors in interest. Bhola Mondal, based on family
settlement, obtained 22 decimals of land, who transferred
2.78% acres of land, including 22 decimals of the suit land, in

favour of the plaintiff by a registered deed of Heba-bil-ewaz



dated 13.09.1978. The plaintiff had been in possession of
the aforesaid 22 decimals of land by paying land revenue after
obtaining mutation. On 26.08.2001, the defendants forcibly
entered the suit land, dispossessed the plaintiff, and erected
4/5 huts thereon, thereby clouding the plaintiff’s title and giving
rise to the suit.

The opposite parties herein, as defendants, contested the
suit by filing joint written statements denying all the material
allegations made in the plaint, contending, inter alia, that the
plaintiff has no title or interest in the suit land, even though
there is no plot as per the plaint's schedule. The defendants
further contended that the suit land originally belonged to
Ibrahim Mondal, Mohammad Uddin Mondal, and Nur Mahmud
Mondal, and Mohammad Uddin Mondal died, leaving two sons
and two daughters. Based on a family settlement, Mohammad
Uddin Mondal obtained 22 decimals of land, and Ibrahim
Mondal also obtained 22 decimals of land in the suit plot No.
2586. That in this way, these defendants, being the heirs of
Ibrahim Mondal, have been owning and possessing a portion of
the suit land by erecting huts and houses thereon. So the
question of dispossessing the plaintiff from the suit land does

not arise at all, even if the story made out in the plaint is false,



fabricated, and concocted, and as such, the suit of the plaintiff
is liable to be dismissed.

The learned Assistant Judge, Islampur, Jamalpur, framed
the necessary issues to substantiate the dispute between the
parties. Subsequently, the learned Assistant Judge, Islampur,
Jamalpur, by the Judgment and decree dated 30.06.2003,
decreed the suit.

Being aggrieved by and dissatisfied with the above
Judgment and decree, the defendants, as appellants, preferred
Other Class Appeal No.43 of 2003 before the learned District
Judge Jamalpur.

Eventually, the learned Joint District Judge, 1st Court,
Jamalpur, by the Judgment and decree dated 05.07.2007,
dismissed the suit, allowing the appeal, and reversed the
Judgment and decree passed by the trial Court.

Being aggrieved by and dissatisfied with the above
Judgment and decree, the plaintiff, as petitioner, preferred an
application under section 115 (1) of the Code of Civil Procedure
before this court and obtained the instant Rule.

Notably, the instant Rule was made absolute by a Single
Bench of this Division by the Judgment and decree dated

02.06.2013. Against that Judgment, the defendants, as



petitioners, preferred Civil Petition for Leave to Appeal No. 2289
of 2014 before the Appellate Division. The Appellate Division, by
the Judgment dated 06.06.2016, sent this Civil Revision back
to the High Court Division for hearing afresh and for disposal
on merit in accordance with law.

Mr. Mohammad Ali Zinnah, the Ilearned Counsel
appearing on behalf of the petitioner, submits that the court of
appeal below while reversing the Judgment and decree passed
by the trial Court did not at all discuss any evidence of
witnesses of the plaintiff side as well as the defendant side, even
failed to controvert the findings of the trial Court below as per
Order XLI Rule 31 of the Code of Civil Procedure, although the
plaintiff-petitioner proved his case by adduching oral and
documentary evidence beyond any reasonable doubt.

Mr. M. A. Sobhan, the learned Advocate appearing for the
opposite parties, submits that the court of appeal below, as a
last Court of facts, committed no error of law in reversing those
of the trial court in view of the fact that the plaintiff failed to
prove the title as well as dispossession. Moreover, the decision
of the appellate court below, being the last court of facts, is not
open to interference unless it is shown that the same has been

based upon a misreading of evidence, a misconception of law, or



any misinterpretation of any material document, or otherwise
perverse, contrary to law, evidence, and materials on record.

We have considered the submissions advanced by both
parties, perused the Judgment and decree of the courts below,
and considered the evidence and other materials on the record.
It appears that the plaintiff instituted the instant suit for a
declaration of title and recovery of khas possession. The
opposite parties, as defendants, contested the suit by filing a
written statement.

In order to prove the case, the plaintiff examined as many
as 7(seven) witnesses and adduced material evidence which has
been exhibited in accordance with the law.

On the contrary, the defendant side examined as many as
S (five) defence witnesses to prove their case and adduced
material evidence which has been exhibited in accordance with
the law.

We have also scrutinized each deposition and each
witness's cross-examination. Analyzing the evidence on record,
it appears that the plaintiff, Md. Zoynal Abedin has examined as
P.W.1 wherein in his deposition stated that how he has got the
suit land based on a registered deed No.3976 dated 13.09.1978

from Bhola Monal who had got the suit land including other



land from his predecessor Mohammad Uddin Mondal who got
his share based on registered sub kabala deed No.240 dated
11.01.1917, and he by mutating the land of the purchase deed
including the suit land while has been owning and possessing,
the defendants forcibly dispossessed him from the suit land on
26.08.2001. This witness also categorically mentioned the
specification of the suit land. P.W.2- Shahed Ali Akando, in his
deposition, stated that- “sebb AR S | TR AT 88 *roF T | 23 *oF
(ST T 8 3 *[OF Tl T WL FRCOA | (Sl Ioe Fifer r & A fefam o
¢ites | and also made deposition that T © R TR ©@ >y I A=
T TP wfice 99 e $o8A @Wee FfRATCZ | in his cross examination stated
that 8o / 8% I=g TS Nferr wref (afTefee wifyr v (g 26 2@ wiferAr wieer e |
TET AICNS (STl ST @ o] NG IR W AT (Ol ILeT (R FoIT Lo N FRO |
He further stated that- MR w3 $5133 w7 =fy AeEs & 1 do/ss T s
e 79 oferaite | ST w9 coitem @i sferat fife 1”7 P.W.3-Ketu Mulla also
stated in his deposition that-“Tifemt =fy I@cE oar g | TFRET s a@r
WHE FE | e O WOW WOR O @RI [{@A o= gfernr et &\ it @mes
FfacR | In cross examination he stated that- (ST TS @ o] NCeA(E HINRAM
Fre @RAIR | SRMA . T [qEIF vo / ©¢ IREE @ TN (S e IRCS
@R | IACE d¢/R0 ITT WA FfAre @RANR | (ST TS 33 *1oF &N WRitE IRE
I (@ATed it Sfvmify | 43 e o oS wfies fafe | s foar foafs wa @iz ).

P.W.4-Md. Shaheb Ali in his deposition stated that- ‘TSl TSR = IACF



coreTT ST ferfmr e QT corel et e | Rmier @<t e e @ ) In his
cross examination he stated that- Ffert wfs Srw I 2ex (A @RTel® | IWT
SIREIR QM 99 pferieg SR @ifey | [iferdit wfw 57 #10e SS(F | Teq AT B MBR |
B 77 AT SR | AT {10 I e &f | 79 gelres mikAife | amEr 8/¢ 5f w5
©51w 1 P.W.5-Md. Chan Master in his deposition stated that- “Tiferat wfar o
TRTA wfm TeF e SN & | [ @i o Sew S | ARG ST S
IR 2 FF, W0 NIF @ | AT Gl <ol (SFf I 7e I | (O TS
TR ST 9 (AT T AT FIAS | /0b/20%3 Fe SIf0 A3 Aregi<s Kmar Mifern
TfiTe 99 T2 AMICE (@<e Sz | In his cross examination he stated that-
Fiferr v fof | =3 To T So5 | ©/8 6 7w Torw | BT ¢TE W@ @ TTEE
wo/8o IXF €3 W WF Jace @A 1" P.W.6 and P.W.7 are the deed
writers who identified the registered deed of the petitioner.
P.W.6 is the writer of Deed No0.6973 dated 12.12.1984 and Deed
No.1654 dated 07.03.1985. P.W.7 is the son of the deed writer,
Shafiuddin, who identified the signature of the deed writer on
Heba Bil Ewaz Deed No. 3978 dated 13.09.1978.

It appears that the plaintiff, in his evidence, provided
details about his title, possession, and dispossession of the suit
land, and that other witnesses corroborated his evidence.

On the contrary, D.W. 1 in his deposition admitted that- =s
by A R *1OF Bfie TOTTR AT QR R *TOF IR TSR RIRAC #ACG | et

T (ST W& (I G 2T N2 | T e Ao 88 *otHa WAy R *OF T Wie



T | 99 AT Fia W FRCOR | 79 AT @F =7 WA FAR | 2T I T 239 D
23 oIt $AIR | In his cross examination he stated that- 3 “sFRicag =iy B |
et Ty Sir e | AR @I SIRRAT | © I= AN AT FIAA FCH AN 8T @b
AT oot | QT8 STRATT TSt TR | SHREATTT N (R BRI AT ST 21 ¢y WTor
3% *oF T T @ 33 *[OF IJIRN TOEH QR AT AR I e 27 13 | wieret
T Ty T R TG @ FIIRIN NG bR *OP FCI O 2 | A S =7 WA Fferd
TNCe 99 ST FwE | He admits that-Sifs Sifeer @, (ST T8 39/05/55ab-32 Sifaey
TR by AT 2 *OF AT 2.9bd/2 *oF M IW_E (@A (T | 217 0T (F, T 7o)
771°. D.W.2 in his deposition stated that-ifer wsr BT | 2% 2@ @ 5w
UG | A AT R *1OF AV ¢ W 8 ©F e e | 26N AT *3 *10F s KA =gz
ATEE 8 SIZIF SIZERT W R | ST ARG AT 23 *16F B &Y e | I8 ey
© IR WM S 7 QAT A8 99 ¢ofq FF W a1 In cross examination he stated
that- SN 80 I=F ST Tfww Twert RS F0 | T &N 3 *oF FE R ©Ff T |
Vo o =T T Y2 I5 e =7 712 | In his cross examination lastly admits that-
Sfwr, 3T W3R (ST FIferlt @i 35 S Wt F9e | D.W.3 in his deposition stated
that-=fer wieo sfsr BfF | S AesS o1 AFST 40 © I=7 T[S 99 AT FEAT PR
facecz | In his cross examination he admits that- Fifeml sy sufy fofer 77 1 KT
ST AT GRRICT AGITS oo | © I=G AT | A I RN G AGITS (BT |
fRMiors e &f e fFg 7112 | D.W.4- in his deposition stated that- FiferT wicsm
Y o | © 327 T TE SAFST 40T AwF 1T FACZ | In his cross examination he

stated that- 38 *[e< G N7 TN ¢y 8 ¢ WITHT T SIS WS ¢ NG WIAT
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ey W | EHQ ATNe I g & M FfAie W3R Tte ©RE FF Wiz | D.W.5
neither support the plaintiff’s case nor support the defendant’s case.

Analysing the above evidence it appears that, admittedly,
the suit land originally belonged to Nur Mohammad Mondal,
Mohammad Uddin Mondal, and Ibrahim Mondal, as per a sub-
kabala deed dated 11.01.1917. Mohammad Uddin Mondal got
44 decimals of land of suit plot including additional land based
on settlement and family amicable partition. Ibrahim Mondal
got 85.50 decimals, and Nur Mohammad Mondal and
Mohammad Uddin Mondal obtained 83 decimals of land each.
Mohammad Uddin Mondal died, leaving two sons, Jogal Mondal
and Bhola Mondal, as his heirs and successors in interest.
Bhola Mondal, based on family settlement, obtained 22
decimals of land, who transferred 2.78% acres of land,
including 22 decimals of the suit land, in favour of the plaintiff
by a registered deed of Heba-bil-ewaz dated 13.09.1978.

It is the cardinal principle of law that the plaintiff must
succeed on the strength of his own case and not on the
weakness of the defendant’s case. This principle has been
reaffirmed in the case of Moksed Ali Mondol -Vs- Abdus Samad

Mondol, reported in 9 BLC (AD) 221, wherein it was held that:
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The plaintiff is to prove his case, and he must not
rely on the weakness or defects of the defendant's
case.

Similarly, in the case of Md. Naimuddin Sarder-Vs- Md.
Abdul Kalam Biswas and another reported in 39 DLR (AD) 237,
and Bangladesh -Vs- Israil Ali and others reported in 1981 BLD
(AD) 371. In the two cases mentioned above, their Lordships of
the Appellate Division observed that:--

The plaintiff, in order to succeed, must establish his
own case, and the weakness of the defendant's case
is no ground for passing a decree in favour of the
plaintiff.

In the instant on consideration of the oral and
documentary evidence adduced by the parties, it appears that
the plaintiff has been able to prove his title and possession of
the suit land, and his alleged date of dispossession from the
suit land. The trial court while concluding as to the possession
of the plaintiff till his dispossession, the first court of fact
considered the evidence adduced by the parties vividly, but from
the Judgment and decree of the appellate court, it appears that
the appellate court without taking into consideration of the

evidence as quoted by the trial court abruptly reversed the
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finding as to the possession of the plaintiff till his dispossession
from the suit land. In the plaint, the plaintiff stated that he was
dispossessed by the defendant on 26.08.2001 from the suit
land. The plaintiff was examined as P.W. 1, who, in his
evidence, clearly stated the alleged date of dispossession.
Similarly, his other witnesses have supported the date of the
plaintiff's dispossession from the suit land. Therefore, we are of
firm fiew that the trial Court below separately discussed each
issue and found a prima facie case in favour of the plaintiffs,
and elaborately discussing the oral and documentary evidence
on record came to a finding that all the P.Ws supported and
corroborated the plaintiffs' case, even all of them mentioned the
boundary of the suit land, possessin and dispossesion of the
plaintiff of the suit land.

Notably, according to Order XLI Rule 31 of the Code of
Civil Procedure, 1908, the court of appeal below, while
disposing of an appeal, is mandatorily required to frame the
points for determination, record its decision thereon, and state
the reasons for such decision. The object of the Rule is to
ensure that the Judgment of the judicial mind advert to and
deal with the specific findings of the trial court. This view gets

support in the case of Jahanara Begum vs. Md. Aminul Islam
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Chowdhury, and others reported in 8BLC (AD)77, wherein it
was observed that:-
“The lower appellate court, being the final court of
fact, will have to discuss and reassess the evidence
on record independently while either reversing or
affirming the findings of the trial court.”

In the instant case, the appellate court dismissed the suit,
and it reversed the trial court's findings without adverting to the
trial court's findings, pleading, and materials, which were
placed on the record in contravention of Order 41, Rule 31, of
the Code of Civil Procedure. Thus, the appellate court below
committed an error of law, resulting in a decision that

occasioned a failure of justice.

In view of the above facts and circumstances and
discussion herein above, we find merit in the Rule.

Resultantly, the Rule is made absolute without any order
as to the cost.

The impugned Judgment and decree dated 05.07.2007
passed by learned Joint District Judge, 1st Court, Jamalpur in
Other Class Appeal No.43 of 2003 is set aside and the

Judgment and decree dated 30.06.2003 passed by the learned
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Assistant Judge, Islampur, Jamalpur in Other Class Suit
No.103 of 2001 is hereby affirmed.
Communicate the Judgment and send down Lower Court

Records at once.

(Md. Salim, J).

Kabir/BO



