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“Let a Rule Nisi be issued calling upon
the respondents to show cause as to why
the order under Nothi
No.00.01.0000.501.01.113.19-31084 /1(3)
dated 20.12.2020 passed by the
respondent No.3 (Annexure-H) asking the
respondent NO.5 to impose embargo upon
the petitioner to leave Bangladesh
should not be declared to have Dbeen
passed without lawful authority and is

of no 1legal effect and/or pass such



other or further order or orders as to

this court may seem fit and proper.”
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1. Everyone has the rights to freedom of
movement and residence within the borders

of its states.

2. Everyone has the rights to leave any
country, including his own, and to return

to his country.
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“True it 1is that the Universal Human Rights
norms, whether given in the Universal Declaration
or in the Covenants, are not directly enforceable
in national courts. But 1if their provisions are
incorporated into the domestic law, they are
enforceable in national courts. The 1local laws,
both constitutional and statutory, are not always
in consonance with the norms contained in the
international human rights instruments. The
national courts should not, I feel, straightway
ignore the international obligations, which a
country undertakes. If the domestic laws are not
clear enough or there is nothing therin the
national courts should draw upon the principles
incorporated in the international instrumets. But
in the cases where the domestic laws are clear and
inconsistent with the international obligations of
the state concerned, the national courts will be
obliged to respect the national 1laws, but shall
draw the attention of the law makers to such

inconsistencies.

In the instant case the universal norms of
freedom respecting rights of leaving the country
and returning have been recognised in Article 36
of our constitution. Therefore there is full

application of Article 13 of the Universal



Declaration of Human Rights to the facts of this

”
case.
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“ If the Government wants to stop the
petitioner from leaving the country then
it must start a specific criminal case
against him and get a custodial order by
a court of law under the laws of the
land. If the Government 1is allowed to
restrict a person from going abroad at
its discretion simply Dbecause he 1is
going to make propaganda agianst
Government policy or because he may be
required to stand trial at a future
date, then Article 36 will become
nugatory. This Court being the Guardian
of the Constitution cannot condone such

practice.”
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“Therefore such restriction or embargo is
illegal and unconstitutional if any
request is made from any other
authorities preventing a citizen going
abroad without assigning any reason that
would be wviolation of fundamental rights
guaranteed Dby the constitution. For
restricting a person from going abroad
there must Dbe specific allegation for
which an order from a competent court is
required but without any such
restriction embargo wupon the traveling
of the petitoner will be an abuse of the
process of law. The petitoner 1is the
citizen of this country, is entitled to
leave, re-enter Bangladesh without any
hindrance or disturbance and without any
valid reason impossition of such
restrictions is a violation of
fundamental rights guaranteed under the

constitution.”
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“In this particular case we find that no

case has yet been initiated against the



petitioner, even First Information
Report (FIR) has not been lodged against
the petitioner and the allegation as
alleged by the ACC 1is still under
inquiry. We are of the view that before
lodging any FIR the ACC has the right to
ask the petitioner to appear before them
for the purpose of proper inquiry, but
it must be done when the person is
available. For the ©purpose of mere
inquiry a fundamental right as
guaranteed by Article 36 of the
Constitution cannot be curtailed by the
ACC or any authority. Thus, we are of
the view that the petitioner should be
allowed to enjoy his fundamental right
as guaranteed under Article 36 of our
Constitution. The petitioner should be
allowed to go abroad for his necessary

treatment and other purposes.”
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“these directives are aimed at filling up
the legislative vacuum in the nature of
law declared by the High Court Division
under the mandate and within the meaning
of Article 111 of the Constitution.”
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