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Mahila Bisayak Adhidaptar, Pabna, Police Mr. Gazi Siddique Ahmed, Advocate.
Station and District- Pabna. ... for the opposite party.

......... Petitioner. Heard on 11.08.2015, 12.08.2015 and

Judgment on: 16.08.2015.

Principal, Mohila College, Ishuardi,
Police Station-Ishuardi, District- Pabna.

......... Opposite-Party.

Present:
Mr. Justice Md. Rais Uddin

The appellate court being last and final court of fact will have to discuss and reassess
the evidence on record independently while reversing or affirming the findings of the
trial court. In case of reversal it is more incumbent upon the appellate court to reassess
the evidence to arrive at his own independent finding. The findings of the trial court
should not be easily disturbed as a matter of course and before reversing the findings
and decisions of the trial court the appellate court should think twice or more than
twice. ... (Para 19)

Judgment
Md. Rais Uddin,J:

1. This Rule was issued calling upon the opposite party to show cause as to why the
impugned judgment and decree dated 16.05.2005 passed by the learned Additional District
Judge, 2" Court, Pabna in Other Class Appeal No. 82 of 2002 allowing the appeal and
reversing the judgment and decree dated 19.02.2002 passed by the learned Joint District
Judge, ond Court, Pabna in Other Class Suit No. 405 of 1994 decreeing the suit, should not be
set-aside.

2. The relevant fact giving rise to this Rule, in short, is that the petitioner as plaintiff
instituted a suit praying for declaration of title in respect of the suit land contending, inter-
alia, that the suit land and along with three storied building belonged to the Government as
abandoned property under President order 16 of 1972 vide A/P Case No. 160 of 1973-1974
and it was permanently allotted by the Government to the Mohila Bisayak Adhidapter on
20.10.1979. The Ministry of Works handed over the delivery of possession to them (plaintiff)
on 20.12.1979 for welfare of women of the locality. Thereafter, the plaintiff for the handicraft
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and other purpose training of poor women constructed tinshed house in southern part of three
storied building of allotted land. On the request of first lady of the then government a
temporary office established for women college in the ground floor of western part of said
allotted three storied building of the plaintiff and there was a talk that after finishing of
college building at Naricha Mouza of an area of 09 bigha the said Mohila College office
would transfer to that place from the place of plaintiff and on 28.12.1992 the defendant
refused to transfer his temporary office from the suit land. Hence, the suit.

3. The defendant contested the suit by filing written statement denying the material
allegations made in the plaint contending, inter-alia, that an application was filed on
15.11.1988 for establishment women college and upon which the Government formed an
investigation committee and the said committee reported that no allotment was made in
favour of plaintiff. The then president made commitment to establish Rawshan Ershad
Mohila College on 28.08.1989 to the defendant in the suit land and upon which the Deputy
Commissioner, Pabna issued a letter dated 28.10.1989 to the plaintiff and proposed for
transferring their office from the suit land. Thereafter, Assistant Secretary, Ministry of
Women Affairs issued a letter dated 13.10.1990 and directed the plaintiff to transfer their
office from the suit land to Upazilla complex and also ordered to handover the possession of
the same in favour of defendant. Thana Nirbahi Officer on 02.09.1992 directed the plaintiff to
transfer his office in two rooms of Thana Parishad and the plaintiff did not comply the said
order and filed this suit. The defendant college has been running since its establishment and
the suit land owned by Muhammad Hossain and Nesab Ahmed and they constructed the three
stored building. Md. Hossain died leaving one son Estiyak Hossain and the college
established before construction of building and Nesab Ahmed gifted suit land to the college
and Estiyak Ahmed also gifted his share to the college and suit land was not enlisted as
abandoned property and plaintiff never got allotment of the suit land and in the circumstances
prayed for dismissal of the suit.

4. At the trial, the plaintiff examined 1(one) witness and the defendant examined 3(three)
witnesses in support of their respective cases.

5. The learned judge of the trial court after hearing the parties, considering the evidence
and other materials on record decreed the suit by his judgment and decree dated 19.02.2002.
Against the said judgment and decree the defendant preferred appeal before the learned
District Judge, Pabna. On transfer it was heard and disposed of by the learned Additional
District Judge, 2nd Court, Pabna who after hearing the parties and considering the materials
on record allowed the appeal and set aside the judgment and decree of the trial court by his
judgment and decree dated 16.05.2005.

6. Being aggrieved by and dissatisfied with the aforesaid judgment and decree the
plaintiff as petitioner moved this court and obtained the instant Rule.

7. Mr. Swapan Kumar Das, the learned Assistant Attorney General appearing for the
petitioner has placed the revisional application, pleadings, evidence, exhibits, judgment and
decree of the courts below and submits that the appellate court below erred in law in
misreading the documents of the abandoned property filed by the plaintiff wherein clearly
disclosed that suit land was enlisted as abandoned property and taken over possession by the
government. He submits that the appellate court on misreading the cross-examination of
D.W.1 and D.W.2 who admitted that suit land was allotted in favour of plaintiff by the
government as abandoned property as such judgment of the appellate court is not sustainable



3 SCOB [2015] HCD  Zila Mahila Bisayak Karmakorta Vs. Principal, Mohila College, Ishuardi (Md. Rais Uddin, J) 70

in law. He submits that the appellate court below misread and misconstrued the document
filed by the plaintiff in respect of college building in Naricha Mouja and also misreading the
evidence of D.W.1 and D.W.2 who admitted that original owners were Non-Bangolee. He
further submits that the appellate court below has committed an error of law in disallowing
the appeal relying the defendant case who are permissive temporary possession in respect of
one room of the suit land with condition the defendant will vacate as soon as their building is
ready in their permanent campus at Naricha Mouja. He lastly submits that the defendant
earlier filed an application on 15.11.1988 to the plaintiff for one room for college office on
temporary basis in the abandoned property and subsequently claimed the ownership by way
of deed in the year 1998 during pendency of the suit which is not sustainable in law. In
support of his contention he has referred the decision reported in: (1) 35 DLR(AD)182, (2) 11
DLR 316 and (3) 8 BLC(AD) 77.

8. Mr. Gazi Siddique Ahmed, the learned advocate appearing for the opposite party
opposed the rule and submits that the appellate court being last and final court of facts on
elaborate discussion of evidence and materials on record allowed the appeal and set aside the
judgment and decree of the trial court and there is no misreading and non-consideration of the
materials on record and as such there is no reason to interfere by this court in revision. He
submits that the defendant college has been running in the suit land with name and fame in
their own land obtained by two deeds of gift dated 09.12.1997 and 06.09.1998 and as such he
prayed for discharged the rule. In support of his contention he has referred the decision
reported in 55 DLR(AD)39.

9. In order to appreciate the submissions made by the learned advocates for the parties, 1
have gone through the revisional application, pleadings, evidence, exhibits, judgment and
decree of the courts below very carefully.

10. Now the question calls for consideration whether the learned Judge of the court of
appeal below has committed any error of law resulting in an error in the decision occasioning
failure of justice in passing the impugned judgment and decree.

11. On perusal of the record it appears that the plaintiff brought a suit for declaration of
title claiming that the suit land on the basis of permanently allotted by government in favour
of Mahila Bisayak Adhidaptar on 20.10.1979 as of abandoned property of the government
and the Ministry of Works handed over the delivery of possession to the plaintiff on
20.12.1979 for the welfare of women of the locality and the plaintiff has been running their
office in the suit land. The plaintiff has been enjoying and possessing the suit land for
handicraft and training of poor women in the locality. The defendant claimed the suit land
that they filed an application on 15.11.1988 for establishing the Women College upon which
an investigating committee was formed. Thereafter, to establish Rawshan Ershad Mohila
College the Deputy Commissioner, Pabna issued a letter on 28.10.1989 to the plaintiff for
transferring their possession from the suit land. Thereafter, Assistant Secretary, Ministry of
Women Affairs issued a letter on 13.10.1990 and also directed the plaintiff to transfer their
office from the suit land to Upazilla Complex and directed to handover the possession in
favour of the defendant.

12. It appears that the learned Judge of the trial court on elaborate discussions of the
evidence, both, oral and documentary decreed the suit holding that the plaintiff has been
proved his case by evidence and decreed the suit with the findings:
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R3] TR Tl AMTF AT GF TEFE 4, B, Sbo/de-98 T FFENRE AN T FAW TF AN T
F W S WA FOTET 2@ ARG AMFIO ST FEAMR| SRT THCNCA] ST AT T A1z T4

3 ePiffse RSt y0/s0/an B ©r TedME APIfe FA3H BT TR fox fe oqmdt abt e
FARA I ICARY @F AT (7 AR $3/5%/9% R BR IW 7, TRS R @1 o7, M1 I7[F
FqT% @ DA AT @ 20/53/90 R TR A B 8 wpifEfie (e @IS I Iy I9RE wae
YR FE IR 19/9/bo T BR 8 ¥/so/bo X O wNT WRFe WI T a1 gia TofTe ffor-a
A T axas FwEe S, SRS-s ATEST @ EFR I FEA@ Jear a1 g 8 wurte [{fe
Aee s RNE R [gafe Fea FonEs afon e S seara Nae| It S IT[T T
IR O 73 TYRF FE ORI TIfAe | I OF iid SARFFS TR w3eFE AR o8 Fnfas|”

13. It appears that the learned Judge of the trial court decreed the suit with the specific
findings that the suit land declared as abandoned property and allotted on 20.12.1979 and
possession was delivered on 27.07.1980 and 08.10.1980 in favour of the plaintiff on the basis
of record of A.P. Case No. 160 of 1973-1974 also on the basis of exhibits-1, 1(ka), 1(kha),
1(ga), exhibit-2, 2(ka) which admitted by D.W.1. It appears that D.W.1 in cross-examination
stated that-

“a% Rfss-a @16 18/3¢ 6 I A1 IFT THFRF N& @Toe 8 fod o 7% et 5 v ©o1F 46w foF ofe

O AR AETRET AT el a2 [FRSR vo o7 SHE SFF| ARAT IEIET AN FEO AGIF AMCT BW© A2

AT FE 230@ AR I TRI /11 93738 P Fo sJfeee 2 s amw1” She further stated that-“5/s3/53 8

b/5/>% R SRR Tl ¥ opE et e Akl ¥ wfeeR wEtal @RE arRenn 8 RO AF SIREHmE

TR @1 FISTS WA S AZ| A3 AT G wforet 36 Fay 27917

14. On close scrutiny it appears that the learned Judge of the trial Court had considered
the evidence and materials on record in details in coming to its findings. The appellate court
without discussing the evidence had abruptly reversed the findings of facts arrived at by the
trial court without controverting the findings and assessing the evidence independently which
is not a proper judgment of reversal. It further appears that the learned Judge of the appellate
court allowed the appeal on the basis of evidence and documents filed by the defendant,
namely, exhibits-ka deed No. 4915 dated 19.12.1997, exhibits-kha-deed No. 4313 dated
06.09.1998, deed of gift by Estiyak Ahmed and Nesar Ahmed during pendency of the suit.
The learned Judge of the appellate court without reversing the specific findings of the trial
court allowed the appeal on the basis of defence version is not proper judgment of reversal.

15. Now certain provisions of law are required to be referred to for having a better
understanding of Section 6 of P.O. 16 of 1972.

6: No person shall, except in accordance with the provisions of this Order
or any rules made thereunder, transfer any abandoned property in any manner
or create any charge or encumbrance on such property, and any transfer made
or charge or encumbrance created in contravention of this Order shall be null
and void.

16. From a reading of the above provisions of law I find a clear proposition of law that
transfer by private individual any abandoned property in any manner in contravention of this
order shall be null and void.

17. In the instant case, the suit property was declared as abandoned property enlisted in
A.P. Case No. 160 of 1973-1974 and settled in favour of the plaintiff and delivered
possession to them. During pendency of the suit it was transferred by two deeds and as such
deed of transfer being deed No. 4915 dated 12.12.1997, deed No. 4313 dated 06.09.1998 in
favour of defendant null and void under section 6 of P.O. 16 of 1972.
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18. It further appears that defendant for taking the office room applied on 15.11.1988 as
abandoned property and subsequently created 02 deeds during pendency of the suit is barred
by principle of estoppel, as enunciated in section 115 of the Evidence Act stand in the way of
defendant to show and claim by purchase or gift wherein earlier claimed by allotment of
abandoned property.

19. By now it is settled that the appellate court being last and final court of fact will have
to discuss and reassess the evidence on record independently while reversing or affirming the
findings of the trial court. In case of reversal it is more incumbent upon the appellate court to
reassess the evidence to arrive at his own independent finding. The findings of the trial court
should not be easily disturbed as a matter of course and before reversing the findings and
decisions of the trial court the appellate court should think twice or more than twice. In the
instant case, [ am of the view that specific findings of the trial court have not been reversed
by the appellate court exercising its power which is mandatory provisions of law under Order
XLI rule 31 of the Code of Civil Procedure. It further appears that the foundation of the
defendant claim by filing an application on 15.11.1988 and subsequently Deputy
Commissioner, Pabna issued a letter on 28.10.1989 to evict the plaintiff from the abandoned
property and establish Mahila College to fulfill the assurance of the then President Ershad.
During pendency of the suit the defendant has changed the basis of ownership by deeds of
gift. Furthermore, D.W.1 admitted that plaintiff has been possessing the suit property from
earlier to defendant and the defendant has changed basis of claim by 2 deeds of gift dated
19.12.1997 and 06.09.1998 which is departed to their earlier stand cannot go together. This
view find support in the decision reported in 35 DLR(AD)182 and 8BLC(AD)77, referred by
the learned Assistant Attorney General, wherein their lordship held:

“Expediency is not an unknown phenomenon in the legal arena, but the
principles of approbation and reapprobation are also equally well known. A party to
a suit after taking an exact stand in his plaint or written statement cannot so readily
be allowed to depart from it on the ground that his opponent admitted the position
which was opposite to his stand, justice and expediency cannot go together.”

2) Hajarilal Mondal and others Vs. Md. Mozaffor Bepari and others, reported in
8BLC(AD)77, wherein their lordship held:

“In is a settled principle of law that the lower appellate court being final court
of fact will have to discuss and reassess the evidence on record independently while
either reversing or affirming the findings of the trial court. In case of reversal it is
more incumbent upon the appellate court to reassess the evidence on record and to
arrive at his own independent finding. In the instant case we find that the specific
findings of the trial court have not been reversed by the lower appellate court
exercising its power under Order XLI rule 31 of the Code of Civil Procedure.”

20. I have gone through the decision cited by the learned advocate for the opposite party
reported in 55 DLR(AD)39. I am respectful agreement with the principles enunciated therein.
But the facts leading to that case is quite distinguishable to that of the instant case and
therefore, to that effect I am also unable to accept his submissions.

21. In view of the discussions, decisions and reasons stated above, I am of the view that
the judgment and decree passed by the lower appellate court cannot be sustained in law and
are liable to be set aside. Thus, I find merit in the rule.
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22. In the result, the Rule is made absolute. The judgment and decree dated 16.05.2005
passed by the learned Additional District Judge, in charge, 2™ Court, Pabna in Other Class
Appeal No. 82 of 2002 are set aside and those of the trial court are restored and affirmed and
the suit is thereby decreed. However, there will be no order as to costs.

23. The order of stay granted earlier by this Court stands vacated.

24. Let the Lower Court Records along with a copy of the judgment be sent to the court
concerned at once.



