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1. Bangladesh and ors 
Vs. 
Radiant 
Pharmaceuticals Ltd 
 
(Hasan Foez Siddique, 
CJ) 
 
16 SCOB [2022] AD 1 
 
 
Key words : 
Constitution of 
Bangladesh, article 128; 
Income Tax Ordinance 
1984, sections 120, 
121A, 163; Audit 
Report; Comptroller 
and Auditor General; 
Revenue 

The respondent, a 
pharmaceuticals company, filed 
its Income Tax return upon 
which the concerned Local 
Office of the CAG conducted an 
audit after assessment by the 
DCT and found some 
irregularities in respect of 
assessment of the respondent’s 
income. Accordingly, the audit 
team submitted report to the 
Commissioner of Taxes claiming 
that the government suffered a 
revenue loss of Tk.1,39,750/- for 
such irregularities. On the basis 
of such report, the concerned 
Inspecting Additional 
Commissioner issued a notice 
under section 120 of the Income 
Tax Ordinance, 1984 upon the 
respondent. Being aggrieved, the 
respondent filed a writ petition 
before the High Court Division 
and obtained Rule Nisi. The 
High Court Division made the 
Rule absolute holding that 
though it is the power of the 
CAG or local office of the CAG 
to audit on the files in the tax 
department in order to check the 
receipts/refunds of public funds, 
it has got no authority to check 
the merit or demerit of 
subjective opinions of the 
assessing officers with regard to 
allowing or disallowing a 
particular claim of the concerned 
assessee. If the auditor is 
allowed to do so, the entire 
purpose for incorporating the 
provisions under Section 120 
and/or 121A of the Ordinance 
will be frustrated. Appellate 
Division, on the contrary, 
analyzing article 128 of the 
Constitution of Bangladesh and 
section 120 and 163(3)(g) of the 
Income Tax Ordinance, 1984 set 
aside the judgment and order of 
the High Court Division holding 
that the audit report prepared by 
the Local Audit Office of the 
CAG is one of the factors that 
enables the Inspecting Joint 
Commissioner to determine 
whether any order of Deputy 
Commissioner of Taxes is 

Constitution of Bangladesh, article 
128 and Income Tax Ordinance, 1984 
section 120 and 163 (3) 
Whether audit report has any 
bearing upon the subjective opinion 
of assessing officer: 
The Audit Department has been 
invested with the authority to inspect 
the accounts of Revenue Department. 
The Comptroller and Auditor General 
is authorized to direct any of his 
officers to conduct audit of tax receipts 
or refunds under section 163 (3)(g) of 
the Income Tax Ordinance. The High 
Court Division has opined that the 
CAG has got no jurisdiction to check 
the merit or demerit of subjective 
opinions of the assessing officers with 
regard to allowing or disallowing a 
particular claim of the concerned 
assessee. This view of the High Court 
Division is erroneous inasmuch as if 
the audit report does not have any 
bearing in the subjective opinion of the 
assessing officer, the very purpose of 
auditing pursuant to article 128 of the 
constitution is to be frustrated. If no 
action can be taken against any 
irregularities detected through auditing 
of accounts, auditing itself becomes 
unnecessary. In the instant case, for 
example, concerned DCT has allowed 
financial expenses of an amount of Tk. 
575,49,249/- as demanded by the 
assessee which was not supported by 
annual report etc. and the audit report 
has detected this irregularity. If this 
irregularity as detected by the audit 
report does not trigger any proceeding 
under section 120 of the Income Tax 
Ordinance, 1984, the power conferred 
to the CAG under section 163(3)(g) of 
the same Ordinance becomes fruitless.  
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correct or not and therefore the 
opinion of the High Court 
Division is erroneous. 

2. Govt. of Bangladesh 
and ors 
Vs. 
Md. Saiful Islam & 
ors         
 
(Hasan Foez Siddique, J) 
 
16 SCOB [2022] AD 8 
 
Key Words: 
Work-charged 
employee; daily wage 
employee; pensionary 
benefit; regularizing 
service 

The respondents are work-
charged employees under 
different government 
departments who filed different 
Writ Petitions in the High Court 
Division and obtained directions 
upon the writ respondents-
petitioners to regularize/absorb 
their service in the revenue set 
up. The Government and others 
preferred different Civil 
Petitions for Leave to Appeal 
which were dismissed as being 
time barred. Thereafter, the 
government and others filed 
these review petitions. Disposing 
of all the review petitions the 
Appellate Division observed that 
the service rendered by work-
charged employees for a 
considerable period, like 20 
years or more, may be 
considered to be permanent 
employees and they may be 
qualified for grant of pensionary 
benefit. Citing different 
measures taken by the different 
State Governments of India for 
work-charged employees, the 
Appellate Division further 
observed that the Government 
should formulate a policy 
instrument for giving pensionary 
and other benefits to the work-
charged employees who have 
served without break for a 
considerable period of time i.e 
for 20 years or more. 
 

 The service rendered by work-
charged employees for a considerable 
period, like 20 years or more, may be 
considered to be permanent 
employees and they may be qualified 
for grant of pensionary benefit: 
Work-charged employees have not only 
been deprived of their due emoluments 
during the period they served on less 
salary but have also been deprived from 
the pensionary benefits as if services 
had not been rendered by them though 
the Government has been benefitted by 
the services rendered by them. The 
concept of work-charged employment 
has been misused by offering the 
employment on exploitative terms for 
the work which is regular and perennial 
in nature. The concept of equality as 
envisaged in the constitution is a 
positive concept which cannot be 
enforced in a negative manner. 
Therefore, the service rendered by 
work-charged employees for a 
considerable period, like 20 years or 
more, may be considered to be 
permanent employees and they may be 
qualified for grant of pensionary 
benefit, inasmuch as, pension is not a 
charity, rather, it is the deferred portion 
of compensation for past service. 

3. Md. Mehedi Hasan @ 
Rajib and anr 
Vs. 
The State         
 
(Hasan Foez Siddique, J) 
 
16 SCOB [2022] AD 17 
 
Key Words: 
Dying declaration; 
Section 162 (2) of the 
Code of Criminal 
Procedure; 

Two appellants were convicted 
for commission of offence 
punishable under sections 
302/34 of the Penal Code and 
they were sentenced to death by 
the trial Court. The High Court 
Division confirmed the 
conviction and sentence awarded 
by the trial Court. There was a 
dying declaration made by the 
victim and recorded by the I/O 
of the case. The Appellate 
Division found that both the 
dying declaration and its 

Evidence Act 1872, section 32(1) read 
with section 162(2) of Code of 
Criminal Procedure, 1898 Whether a 
dying declaration recorded by an 
Investigating Officer is admissible in 
evidence: In view of the testimonies of 
the PW-16 S.I. Moazzem Hossain and 
P.Ws. 4, 5 and 18 we do not find any 
reason to disbelieve the dying 
declaration of the victim (exhibit-4). It 
is true that when a police-officer in 
course of investigation examines any 
person supposed to be acquainted with 
the facts and circumstances of the case, 
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 contents have been proved by 4 
PWs and the testimonies of PW-
1 and PW-2 to be corroborative 
to the dying declaration. The 
Appellate Division held that the 
learned Courts below upon 
proper consideration of the 
testimonies of the witnesses and 
dying declaration of the victim 
found the appellants guilty of the 
charge levelled against them. 
However, considering that the 
appellants are in death cell for 
about 14 years, it commuted the 
sentence of the appellants from 
death to one of imprisonment for 
life with fine. 

the substance of that examination falls 
under the category of statement 
recorded under section 161 of the Code 
of Criminal Procedure and that 
statement is not admissible in evidence. 
But in view of the section 162 (2) of 
the Code of Criminal Procedure a dying 
declaration recorded by an 
Investigating Officer does not lose its 
special evidentiary value and can be 
sole basis for awarding conviction. 
Unlike recording of a confessional 
statement law does not require that a 
dying declaration shall be recorded by 
certain prescribed persons for the very 
reason that a dying man may not have 
sufficient time in his hand for his 
declaration to be recorded by a 
prescribed person. 
 

4. Md. Abdul Awal 
Khan 
Vs. 
The State               
 
[Syed Mahmud 
Hossain, CJ (Minority 
view)] 
 
[Muhammad Imman 
Ali, J (Majority view)] 
 
16 SCOB [2022] AD 22 
 
Key Words: 
Section 342 of Code of 
Criminal Procedure, 
1898; Section 24 and 
27 of Evidence Act, 
1872; Wife killing case; 
Extra judicial 
confession 

In the instant case the wife of the 
Appellant Awal Khan found 
dead at his dwelling house and 
the door of the room was open. 
Inside the house 2 sons of the 
accused were sleeping and the 
neighbours knew nothing about 
the occurrence of murder. There 
was no eyewitness of the 
occurrence. Trial Court 
believing the statement of P.Ws. 
1, 4, 5 and 6 that the appellant 
confessed his guilt before them 
and accordingly the chen dao 
which was allegedly used to 
murder the victim was recovered 
from his shop, convicted the 
accused and sentenced him to 
death. High Court Division 
confirmed the death sentence of 
the appellant. The Appellate 
Division, however, by majority 
decision came to the conclusion 
that the extrajudicial confession 
allegedly made by the appellant 
is inadmissible in evidence 
inasmuch as that was made in 
presence of police; that the 
recovery of the dao at the 
pointing out of the appellant is 
admissible evidence in view of 
section 27 of the Evidence Act 
but there was no legal evidence 
on record to show that the said 
dao was used to deal the blows 
upon the victim; that the 
appellant used to stay in his shop 

Per Mr. Justice Syed Mahmud 
Hossain, CJ: 
Burden of proof in wife killing case: 
What is more surprising to note here is 
that the appellant has not provided any 
reasonable explanation as to the cause 
of the death of his wife although in 
wife killing case, the condemned-
appellant is under the obligation to do 
so. He has given all contradictory 
suggestions to the witnesses imputing 
allegations that the victim was a lady of 
lose character having illicit connection 
with others. In a misogynistic society, 
character assassination of women is a 
regular feature. In the case in hand even 
after death victim’s soul will not rest in 
peace because her two sons will know 
that their mother was a lady of 
questionable character. The 
condemned-appellant has failed to 
discharge his obligation by not 
explaining the cause of death of his 
wife in his house. 
 
Per Mr. Justice Muhammad Imman 
Ali, J Honorable Author Judge of the 
Majority Decision: 
Section 106 of the Evidence Act, 
1872:  
With regard to the victim’s death while 
in the custody of her husband, the 
evidence on record shows that the 
appellant used to stay at his shop. There 
was no evidence that on that night he 
was sleeping in his own house. Hence, 
there is sufficient explanation from the 
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at night and nobody saw him 
staying with his wife at the night 
of occurrence and therefore he 
does not require to explain as to 
how his wife met her death and 
the incriminating evidence in the 
depositions of the prosecution 
witnesses being not placed 
before the appellant in 
accordance with law the 
examination of the appellant 
under section 342 of the Code of 
Criminal Procedure was not 
lawfully done by the trial Court 
and as such, the trial was 
vitiated. Honorable Chief Justice 
Mr. Justice Syed Mahmud 
Hossain, however, differed with 
the majority in above mentioned 
points except the point of 
admissibility of extra judicial 
confession in presence of police. 
Consequently the appellant was 
acquitted. 
 

appellant that he was not present in the 
house when his wife was attacked, and 
provision of section 106 of the 
Evidence Act are not applicable in the 
facts of the instant case. 

5. Masum Billah alias 
Md. Masum Billah 
Vs. 
The State         
 
(Muhammad Imman 
Ali, J) 
 
16 SCOB [2022] AD 36 
 

Key Words: 
Commutation of death 
penalty; Section 302 of 
Penal Code 

This case involves killing of a 
child and causing grievous 
injury on the head of the mother 
of the child while both the 
victims were sleeping in their 
bedroom. There was no eye 
witness in this case. After arrest 
the appellant gave a confessional 
statement. The Appellate 
Division found the confessional 
statement of the Appellant 
voluntary and true and also held 
that there was no sudden 
provocation to bring the offence 
within the category of culpable 
homicide not amounting to 
murder and therefore, confirmed 
the findings of the Courts below 
as to the conviction of the 
appellant. But considering, 
among others, the peculiar 
circumstances that the appellant 
out of grudge dealt stone blows 
aimed at the head of Khadiza 
Begum (PW2) but that 
accidentally struck the head of 
victim Farzana and as a result of 
that the minor child died 
instantly, commuted appellant’s 
death penalty to imprisonment 
for life. 
 

Commutation of death Penalty: 
According to the confessional 
statement, the appellant out of grudge 
dealt the blows aimed at the head of 
Khadiza Begum (PW2) but that 
accidentally struck the head of victim 
Farzana and as a result of that the 
minor child died instantly. Taking that 
into consideration and all other aspects 
we are of the opinion to commute the 
sentence of death to imprisonment for 
life.              
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6. Md. Anwar Sheikh 
Vs. 
The State                                       
 
( Md. Nuruzzaman, J) 
 
16 SCOB [2022] AD 40 
 
Key Words: 
Wife killing case; 
Commutation of death 
penalty; Section 342 of 
the Code of Criminal 
Procedure 
 

In the instant case after 5 days’ 
search the dead body of the wife 
of the appellant was found in the 
septic tank of the house. There 
was no eyewitness of the 
murder. The appellant himself 
joined the search and at the same 
time tried to mislead others 
saying that the Jinn or Genie 
(some sort of supernatural 
creatures) picked up the victim 
in their realm. The victim was a 
simple woman who did not have 
any enmity with anyone. The 
Appellate Division assessing 
evidence found that the appellant 
failed to discharge his obligation 
to explain how his wife had met 
with her death as at the time of 
occurrence she was under his 
custody. Further, the Appellate 
Division though concurred with 
the finding of the High Court 
Division as to the conviction of 
the appellant, it commuted the 
sentence of death on the ground, 
inter alia, that if the appellant is 
handed down death penalty his 
two sons will become orphans. 

Section 342 of the Code of Criminal 
Procedure, 1898 Husband is duty 
bound to explain his wife’s death 
when his wife dies in his custody and 
he can explain it in his 342 
statement: 
From the testimonies of the PWs. 1, 8 
and 9 it was proved beyond all 
reasonable doubt that the instant 
appellant left the PW.1’s house with his 
wife Nasima Begum Aka Bahana along 
with their two sons before the alleged 
killing of her. This event eventually 
proved that Nasima alias Bahana before 
her death was in undeniably in the 
custody of her husband, the instant 
appellant. On 01-05-2006, it was 
reported that she was missing. On 06-
05-2006, her corpse was recovered 
from the septic tank of her husband. 
The appellant in his confessional 
statement admitted aforesaid recovery. 
He not only knows the recovery of 
corpse, rather, knows about the killing, 
even though, he falsely searched for 
Nasima with other inmates of the house 
only to show publicly that Nasima was 
really missing which was not fact. The 
appellant’s such a pretext undoubtedly 
proved that he was fully aware about 
the murder. …the instant appellant as 
the husband is solely responsible and 
duty bound to explain as to how and 
when his wife, Nasima Begum alias 
Bahana was died. He was miserable 
failed to explain, even if, he was 
examined under section 342 of the 
Code of Criminal Procedure to that 
effect. 
 

7. Bangladesh and 
another 
Vs. 
Sayed Mahabubul 
Karim 
 
( Md. Nuruzzaman, J) 
 
16 SCOB [2022] AD 46 
 
Key Words: 
Rule 34, 1st Part of the 
Bangladesh Service 
Rules; Doctrine of 
estoppels, waiver and 
acquiescence; void ab 
intio 
 

Question arose in this case as to 
whether the petitioner-
respondent who left for Japan for 
higher training with the leave of 
the Government for 6 months 
and availed a further leave of 
another 3 (three) months as leave 
outside Bangladesh and joined in 
his post after 7 years 7 months 
24 days being absent from 
service during this time without 
any leave from the competent 
authority, have ceased to be a 
government servant in 
accordance with Rule 34, 1st 
Part of the Bangladesh Service 
Rules, in spite of the fact that he 
was initially permitted to rejoin 
in the post and worked there for 
about 1 year and 7 months. The 
Administrative Appellate 
Tribunal decided that by 
accepting the joining of the 

Rule 34, 1st Part of the Bangladesh 
Service Rules: 
It is unambiguous from the phraseology 
of the rule 34 of the BSR that when 
continuous absence from work exceeds 
five years, be the absence with or 
without leave; the service of a 
Government servant will come to an 
end. Yet, the Government and only the 
Government may make a diverse 
conclusion upon taking into 
consideration any special state of 
affairs. Consequently, this mechanical 
ceasing of the service is subject to the 
ability of the Government to take a 
different decision in the light of out of 
the ordinary situation. 
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respondent-petitioner the 
Director General of Industry and 
Labour Wing retrospectively 
approved his unauthorized leave 
and the Government waived its 
right to reject the rejoining of the 
petitioner in service. The 
Appellate Division held that the 
Director General was not 
empowered to act under rule 34 
and therefore, his act of allowing 
the respondent rejoining in 
service was not only without 
lawful authority but also void ab 
intio. The Court also held that 
the doctrine of estoppels, waiver 
and acquiescence is not 
applicable against statutory 
provisions and as such, though 
the respondent has served for 
about 1 year and 7 months after 
rejoining in the service, that 
cannot be deemed to be a waiver 
by the government against the 
clear statutory provision 
embodied in rule 34. 
 

8.  Monir Ahmed 
Vs. 
The State 
                                   
(Obaidul Hassan, J) 
 
16 SCOB [2022] AD 51 
 
Key Words: 
Section 302 of the 
Penal Code; 
Confessional 
Statement; Section 164 
of the Code of Criminal 
Procedure 
 

This is a case of brutal killing of 
a 11-year-old boy for ransom by 
his uncle and uncle’s cohorts in 
which the dead body of victim 
could not be found due to cutting 
it into pieces and throwing them 
in the water body connected with 
sea. There was no eyewitness to 
the occurrence. Appellant made 
a confessional statement. The 
Appellate Division examining 
the confessional statement of the 
appellant found it to be 
voluntary and true and also 
found that the circumstantial 
evidence unerringly pointing to 
the guilt of the appellant but 
considering the length of period 
spent by the appellant in the 
condemned cell and other 
circumstances commuted his 
sentence of death to one of 
imprisonment for life. 
 

Section 164 of the Code of Criminal 
Procedure: 
It is well settled that the confessional 
statement can be the sole basis of 
conviction if it is made voluntarily and 
it is true. In the instant case, the 
confessional statement of the appellant 
is voluntary and true and it was rightly 
found to be so by both the trial Court 
and the High Court Division. It is true 
that there is no eye witness in the 
instant case, but the inculpatroy, true, 
and voluntary confessional statement of 
the convict-appellant, and the 
circumstances are so well connected to 
indicate that those circumstances render 
no other hypothesis other than the 
involvement of the appellant in 
committing murder of the victim 
Rashed. 

9.  Md. Shukur Ali and 
others 
Vs. 
The State 
 
(Obaidul Hassan, J) 
 
16 SCOB [2022] AD 62 
 
Key Words: 
Section 9(3) of the Nari 

This is a case of gang rape and 
murder. There was no 
eyewitness. Appellants were 
suspected of being involved with 
the commission of crime. Police 
arrested appellant Mamun and 
Azanur who gave confessional 
statements describing vividly the 
role played by them and other 
co-accused, namely, Shukur and 
Sentu in committing the crime 

Section 30 of the Evidence Act: 
We hold that confessional statement of 
a co-accused can be used against others 
non-confessing accused if there is 
corroboration of that statement by other 
direct or circumstantial evidence. In the 
instant case, the makers of the 
confessional statements vividly have 
stated the role played by other co-
accused in the rape incident and murder 
of the deceased which is also 
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O Shishu Nirjaton 
Daman Ain, 2000; 
Confessional 
Statement; Section 164 
of the Code of Criminal 
Procedure; Section 8 
and 30 of Evidence Act; 
Due process; Crime 
control 

which was 
supported/corroborated by the 
inquest report, postmortem 
report and by the depositions of 
the witnesses regarding the 
marks of injury on the body of 
the deceased. The Appellate 
Division held that in such case 
the non-confessing accused 
persons can be equally held 
liable like Azanur and Mamun 
for murdering the deceased after 
committing rape. The Court 
further observed that, the 
confessional statement of a co-
accused can be used for the 
purpose of crime control against 
other accused persons even if 
there is a little bit of 
corroboration of that 
confessional statement by any 
sort of evidence either direct or 
circumstantial and adverse 
inferences may be drawn upon 
silence on part of those who 
have been so incriminated by the 
confession of the co-accused. 
However, the Appellate Division 
maintained the death sentence of 
the appellant Shukur Ali who 
inflicted fatal knife injuries to 
the deceased and commuted the 
sentence of death of other 
appellants to imprisonment for 
life. 
 

supported/corroborated by the inquest 
report, postmortem report and by the 
depositions of the witnesses 
particularly the deposition of 
P.Ws.1,2,3,10,11,12,14 and 18 
regarding the marks of injury on the 
body of the deceased. Every case 
should be considered in the facts and 
circumstances of that particular case. In 
light of the facts and circumstances of 
the present case, we are of the view that 
the confessional statement of a co-
accused can be used for the purpose of 
crime control against other accused 
persons even if there is a little bit of 
corroboration of that confessional 
statement by any sort of evidence either 
direct or circumstantial. (Emphasis 
added). Thus, the accused namely 
Shukur and Sentu are equally liable like 
Azanur and Mamun for murdering the 
deceased after committing rape. 

10. Abdur Rashid being 
dead his heirs Md 
Hossain & ors. 
Vs. 
Nurul Amin & ors          
 
(Borhanuddin, J) 
 
16 SCOB [2022] AD 77 
 
Key Words: 
Section 90 and 96 of 
the State Acquisition 
and Tenancy Act; pre-
emptory right; 

The question came up for 
consideration in this case 
whether after transfer by pre-
emptee-opposite party no.1 to 
co-sharer opposite party no.6 the 
pre-emptory right of the pre-
emptor exists or not. The 
Appellate Division examining 
section 90 and 96 of State 
Acquisition and Tenancy Act 
and the view taken by their 
lordship in the case of 50 
C.W.N. 806 as well as 35 DLR 
238 and also distinguishing the 
facts of 35 DLR (AD) 225 held 
that even after subsequent 
transfer by the stranger pre-
emptee to another co-sharer of 
the holding, the pre-emptory 
right of a co-sharer pre-emptor 
will not be defeated. 

Section 96 of the State Acquisition 
and Tenancy Act: 
We have no hesitation to hold that even 
after subsequent transfer by the 
stranger pre-emptee to another co-
sharer of the holding, the pre-emptory 
right of a co-sharer pre-emptor will not 
be defeated as because the subsequent 
transfer is subject to the right available 
against the original transfer and the 
subsequent transferee would be 
impleaded as party in the pre-emption 
proceeding and he would be entitled to 
get the consideration and compensation 
money as deposited by the pre-emptor. 
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11. Commissioner, 
Customs, Excise and 
VAT Com. & ors. 
Vs. 
Perfect Tobacco Co. 
Ltd     
 
(Borhanuddin, J) 
 
16 SCOB [2022] AD 84 
 
Key Words: 
Section 42(1) (Ka) of 
the VAT Act; 
maintainability of writ; 
Article 102 of the 
Constitution 

The respondent filed a writ 
petition in the High Court 
Division challenging an 
adjudication order of the writ 
respondent no. 2 wherein he 
imposed penalty of Tk. 
Tk.43,00,000/- for evasion of 
VAT of Tk. Tk.25,02,464/- by 
the respondent. High Court 
Division made the Rule absolute. 
Appellate Division, however, 
following the decision reported 
in 18 BLC (AD) (2013) 144 
examined the question of 
maintainability of the writ 
petition first, and held that writ 
is not maintainable in the instant 
case as the respondent had 
impugned an adjudication order 
passed by the Assistant 
Commissioner, Customs, Excise 
and VAT Division, Kushtia 
which is an appealable order 
under section 42(1)(Ka) of the 
VAT Act. The Appellate 
Division then without going into 
the merit of the case set aside the 
judgment and order of the High 
Court Division holding that the 
respondent still can seek relief in 
proper forum resorting to section 
14 of the Limitation Act. 
 

Section 42(1) (Ka), 42(2) (Ka) of the 
VAT Act read with article 102 of the 
Constitution: 
Any person aggrieved by the decision 
or order passed by the Commissioner, 
Additional Commissioner or any VAT 
Official lower in the rank of the 
Commissioner or Additional 
Commissioner can prefer appeal to the 
forum prescribed in the section. In the 
instant case the writ-petitioner 
impugned adjudication order dated 
15.08.2007 passed by the writ-
respondent no.2 Assistant 
Commissioner, Customs, Excise and 
VAT Division, Kushtia which is an 
appealable order under section 
42(1)(Ka) of the VAT Act and section 
42(2)(Ka) mandates that 10% of the 
demanded VAT is to be deposited at 
the time of filing of the appeal. When 
there is a statutory provision to avail 
the forum of appeal against an 
adjudication order passed by the 
concern VAT Official then the judicial 
review under Article 102(2) of the 
constitution bypassing the appellate 
forum created under the law is not 
maintainable. 

12.  Minaz Ahmed and 
another 
Vs. 
Arif Motahar and 
others      
 
(M. Enayetur Rahim, J) 
 
16 SCOB [2022] AD 89 
 
Key Words: 
Money Laundering 
Protirodh Ain, 2012; 
Anti-Corruption 
Commission Act, 2004; 
Money Laundering 
Protirodh Bidhimala, 
2019; Bail by a 
Magistrate in a case 
triable by Special Judge 

The question came up for 
consideration in the instant 
petition is- whether in a case 
under the Money Laundering 
Protirodh Ain, 2012 the 
Magistrate has jurisdiction to 
deal with the application for bail 
of an accused as he has no 
jurisdiction to take cognizance 
of an offence under the said Ain. 
The Appellate Division held that 
under the Money Laundering 
Protirodh Ain, 2012 beside the 
Anti-Corruption Commission, 
Police as well as other 
agency/organization of the 
government is empowered to 
investigate a case but as per 
schedule, (gha), of Anti-
Corruption Commission Act, 
2004 and schedule 01 to the 
Money Laundering Protirodh 
Bidhimala, 2019 the 
Commission is authorized to 
investigating those cases which 
relate to bribe and corruption 

Jurisdiction of Special Judge in cases 
initiated by any agency other than 
the Anti-corruption Commission 
under the Money Laundering 
Protirodh Ain: 
The Special Judge appointed under the 
provision of Act of 1958 has no 
jurisdiction to deal with a case initiated 
under Money Laundering Protirodh Ain 
by any other investigation agency other 
than the case initiated by the 
Commission before taking cognizance.  
 
Jurisdiction of the Magistrate in 
cases initiated by any agency other 
than the Anti-corruption 
Commission under the Money 
Laundering Protirodh Ain: 
Thus, before submitting report as per 
provision of section 173 of the Code of 
Criminal Procedure and taking 
cognizance of the offence by a Special 
Judge appointed under the Act of 1958 
i.e. at the pre-time stage an accused has 
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only. The other offences under 
the Ain have to be investigated 
by the CID or any other 
agency(s) as prescribed in the 
schedule of the said Bidhimala, 
2019. On the other hand, the 
other investigation agency(s) as 
per Upa bidhi 7 of bidhi 51 of 
the Bidhimala, 2019 shall follow 
the provisions of Code of 
Criminal Procedure while 
carrying out the investigation. 
The Special Judge has no 
jurisdiction to deal with a case 
initiated under Money 
Laundering Protirodh Ain by 
any other investigation agency 
other than the Anti Corruption 
Commission before taking 
cognizance. Thus, before 
submitting report as per 
provision of section 173 of the 
Code of Criminal Procedure and 
taking cognizance of the offence 
by a Special Judge at the pre-
trial stage an accused has every 
right to move all kinds of 
applications including the 
application for bail before the 
Magistrate concerned where the 
case is pending and record lies. 
As per provision of section 497 
of the Code of Criminal 
Procedure the Magistrate 
concerned has got the 
jurisdiction to deal with the 
matter in accordance with law. It 
also opined that in the absence 
of any express or implied 
prohibition in any other special 
Law or Rule, the Magistrate 
concerned may entertain, deal 
with and dispose of any 
application for bail of an accused 
under section 497 of the Code of 
Criminal Procedure. 
 

every right to move all kinds of 
applications including the application 
for bail before the Magistrate 
concerned where the case is pending 
and record lies. And as per provision of 
section 497 of the Code of Criminal 
Procedure the Magistrate concerned has 
got the jurisdiction to deal with the 
matter in accordance with law. 
 
Section 497 and 498 of the Code of 
Criminal Procedure: 
In the absence of any express or 
implied prohibition in any other special 
Law or Rule, the Magistrate concerned 
may entertain, deal with and dispose of 
any application for bail of an accused 
under section 497 of the Code of 
Criminal Procedure. In case of rejection 
of his application for bail he may move 
before the Court of Sessions by filing a 
Criminal Miscellaneous Case under 
section 498 and thereafter in case of 
failure before the Court of Sessions, he 
can move under section 498 of the 
aforesaid Code for bail before the High 
Court Division. 

13.  DG, Health 
Directorate & ors 
Vs. 
Dr. Md. Tajul Islam 
& ors 
 
(M. Enayetur Rahim, J) 
 
16 SCOB [2022] AD 100 
 
Key Words: 
Legitimate Expectation; 
Recruitment; 
Government policy; 
vested right 

In the instant case writ 
petitioners-respondents in 
response to the advertisement 
published by the concerned 
authority for appointment in a 
project applied accordingly and 
sat for written and viva voce 
examination in 2003. However, 
the said appointment process 
was eventually stopped and 
postponed. The project 
eventually ended without 
appointing them in the said 
posts. Now the writ petitioners-
respondents have sought for 
appointment in another project 

Mere participation in the written and 
viva voce examination, ifso facto, 
does not create any vested right in 
favour of the writ petitioners-
respondents to be appointed: 
 

The writ petitioners-respondents did 
not have acquired any legal right to be 
appointed in HPSP project and now 
they cannot claim to be appointed in 
new project i.e. Alternative Medical 
Care (AMC) Operational Plan (OP) as 
of right without participating in 
recruitment process. The writ 
petitioners-respondents participated in 
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which has started in 2017 after a 
long period of closure of earlier 
project. They claim that since 
they had participated in the 
written and viva voce 
examination earlier and in the 
new project there are vacant 
posts, they have a legitimate 
expectation to be appointed 
directly in the said post. The 
High Court Division made the 
Rule absolute directing the 
authority concerned to fill up the 
posts advertised in the new 
project if the writ petitioners are 
selected in earlier appointment 
process and if they are not 
otherwise disqualified as per the 
present circular in any manner. 
The Appellate Division, 
however, set aside the judgment 
and order passed by the High 
Court Division holding that the 
writ petitioners-respondents did 
not have acquired any legal right 
to be appointed in the earlier 
project and now they cannot 
claim to be appointed in new 
project. Referring to its earlier 
judgments reported in 71 DLR 
(AD) 395 and 72 DLR (AD) 188 
the Appellate Division reiterated 
that the doctrine of legitimate 
expectation can neither preclude 
legislation nor invalidate a 
statute enacted by the competent 
legislature. When the 
government changes policy, if it 
is not malafide or otherwise 
unreasonable, the doctrine of 
legitimate expectation cannot 
defeat the changed policy. 
 

the examination for appointment under 
HPSP project in the year 2003 and 
having regard to the fact that the said 
appointment process was postponed 
and cancelled and on the plea of their 
participation in the earlier written and 
viva examination, no legal and vested 
right has been created in favour of the 
writ petitioners-respondents to be 
appointed to the posts as allegedly 
vacant in the new project. Mere 
participation in the written and viva 
voce examination, ifso facto, does not 
create any vested right in favour of the 
writ petitioners-respondents to be 
appointed automatically in the newly 
created posts in subsequent project. 

14. Eriko Nakano 
Vs. 
Bangladesh and 
others               
 
(Krishna Debnath, J) 
 
16 SCOB [2022] AD 107 
 
Key Words: 
Custody of minor 
children; Article 7, 12, 
20 and 21 of the 
Convention on the 
Rights of Child; 
Guardians and Wards 
Act, 1890; best interest 
of the child; 

A Bangladeshi father, namely, 
Imran Sharif taking his two 
minor girl children aged about 9 
and 11 years came from Japan 
without informing their mother 
with whom the father had a 
strained relationship. They had 
another girl child born in their 
wedlock aged about 7 years, but 
the father left her in her mother’s 
custody. A case regarding 
custody of the children was 
pending in the family Court of 
Japan but no prohibitive order 
about leaving Japan was issued 
by the Court. When the mother 
of the Children came to know 
that their father had taken them 
in Bangladesh, keeping the third 
child in the custody of her 

The court must look for the best 
interests of the minors: 
 

The court must look for the best 
interests of the minors and the 
petitioner in the present case being the 
mother of these two minor daughters 
left each and every effort for their best 
interest. It was decided in the case Abu 
Bakar Siddique vs SMA Bakar reported 
in 38 DLR(AD)106 that “welfare of the 
child would be best served if his 
custody is given to a person who is 
entitled to such custody.”  
 

It is the Family Court who has the 
jurisdiction to settle the question of 
custody of a minor: 
 

Considering the aforesaid facts and 
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enforceability of 
provisions of 
international 
instruments 

grandfather the mother left Japan 
for Bangladesh and filed a Writ 
Petition in the High Court 
Division of the Supreme Court 
of Bangladesh for the custody of 
the children. The father also 
filed a case before a competent 
Family Court of Bangladesh for 
custody of the Children which 
was pending at the time of 
adjudication of this petition. The 
High Court Division ordered that 
the children will remain in their 
father’s custody and the mother 
shall have right to visit their 
children. The High Court 
Division further ordered that the 
father will have to pay a certain 
amount of money to the mother 
for coming Bangladesh and 
visiting her children after 
interval of a certain period. 
Against the order the mother 
filed this petition. The Appellate 
Division considering the relevant 
international and domestic law 
and decision of the apex court of 
this sub-continent in similar 
matter held that in such case the 
object of the Court would be to 
see how the best interest of the 
children is protected. It also held 
that the appropriate forum for 
deciding the dispute of custody 
of the children is the Family 
Court before which a case is 
already pending ordered the 
Family Court to complete the 
trial of the case within three 
months. It also set aside the 
order of the High Court Division 
and placed the children in the 
custody of their mother with a 
visitation right of their father 
until the suit in family court is 
disposed of. It also clarified that 
judgment in this petition will 
have no bearing upon the 
decision to be reached at by the 
learned Assistant Judge/Senior 
Assistant Judge while disposing 
of the family suit. 

circumstances we are of the view that 
removal of the detainees from the 
custody of their mother petitioner is 
without lawful authority and they are 
being held in the custody of respondent 
No.5 in an unlawful manner and the 
High Court Division passed the 
judgment beyond the scope of law 
which required to be interfered. In this 
case only Family Court has the 
jurisdiction to settle the question of 
custody of a minor. The Family Court 
will look into the cases referred by the 
parties and come to a finding in whose 
custody the welfare of the detainees 
will be better protected. 
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1.  Spice Television 
Private Ltd 
Vs. 
 Bangladesh & ors     
 
(Md. Ashfaqul Islam, J) 
 
16 SCOB [2022] HCD 1 
 
Key Words:  
Article 102(2)(a)(i) of 
the Constitution of the 
People’s Republic of 
Bangladesh; writ 
mandamus; Legitimate 
expectation; section 55 
and 56 (8) of the 
Bangladesh 
Telecommunication 
Act, 2001; 
 

The petitioner after obtaining 
permission from Ministry of 
Information for running a Satellite 
Television Channel made an 
application to the Bangladesh 
Telecommunication Regulatory 
Commission (BTRC) praying for 
allocating frequency for running 
the Television Channel under the 
name and style Spice TV. BTRC 
upon receiving the application 
from the petitioner, issued letters 
requesting (a) the Ministry of 
Home Affairs (b) the Director 
General, DGFI and (c) the Director 
General, NSI to furnish their 
opinion/clearance. The Director 
General, DGFI and the Director 
General, NSI provided their 
clearances. But Ministry of Home 
Affairs did not provide the same. 
As a result, BTRC did not allocate 
frequency to the petitioner on a 
permanent basis but allowed it to 
import transmission equipments 
and also allocated frequency of 6 
Megahertz from 5.850-6.425 
Gigahertz, on a temporary basis. It 
is at this stage the petitioner filed 
the instant writ petition and 
obtained the Rule and order of 
direction. The argument of the 
petitioner was that under section 
55 of the Bangladesh 
Telecommunication Act, 2001, 
allocation of frequency is under the 
exclusive authority of Bangladesh 
Telecommunication Regulatory 
Commission and in section 56(8) 
of the said Act a prescribed time 
limit has been provided within 
which the Commission shall 
dispose of an application for 
license or frequency or a technical 
acceptance certificate. The High 
Court Division accepted the 
argument and held that BTRC was 
absolutely in a position to take a 
decision in the matter in question. 
The Court also found that this 
particular case is guided by the 
principle of reasonableness so far 
legitimate expectation is concerned 
and directed BTRC to do the 
needful in terms of the Rule in 
accordance with law. 
 
 

Section 55 and 56(8) of বাংলােদশ 
ĺটিলেযাগােযাগ িনয়ȫণ আইন, ২০০১, 
authority of Bangladesh 
Telecommunication Regulatory 
Commission (BTRC) in granting 
license: 

What we have seen in the instant case 
that from the very beginning though 
the respondent No. 3 (Bangladesh 
Telecommunication Regulatory 
Commission (BTRC)) tried its best to 
do the needful for obtaining clearance 
from the three agencies, two of which 
had already given their clearance but 
the added respondent No. 4, Ministry 
of Home Affairs did not accord any 
clearance though there was repeated 
request by the respondent No. 3. There 
is no denying that respondent No. 3 
had all along the good intention in this 
regard....On a plain reading of the 
laws we have found that respondent 
No. 3 was absolutely in a position to 
take a decision in the matter in 
question. 
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2.  Md Mahboob 
Murshed 
Vs. 
Bangladesh & ors   
 
(Zubayer Rahman 
Chowdhury, J) 
 
16 SCOB [2022] HCD 7 
 
Key Words:  
Article 102 of the 
Constitution of the 
People’s Republic of 
Bangladesh; ultra 
vires; Rule 300 of the 
Bangladesh Service 
Rules, Part I; the due 
process; resignation; 
forfeiture; doctrine of 
severability 

The constitutional validity of Rule 
300 of the Bangladesh Service 
Rules, Part I was challenged in the 
instant Writ Petition by a former 
Additional District Judge, who had 
tendered his resignation from 
service. Having completed 
nineteen years of service as a 
Judicial Officer, the petitioner 
applied for his pension and other 
benefits, which was approved by 
the Ministry of Law, Justice and 
Parliamentary Affairs. But the 
office of the Comptroller and 
Auditor General, Bangladesh 
issued a Memo stating that the 
petitioner was not entitled to 
receive any pension since his 
service stood forfeited by dint of 
Rule 300(a) of the Bangladesh 
Service Rules, Part I. The 
petitioner sought relief under the 
Writ jurisdiction of the High Court 
Division. The High Court Division 
held that the Rule 300(a) of the 
Bangladesh Service Rules, Part I, 
so far as it relates to “forfeiture of 
pension in the event of resignation 
from service” is ultra vires to the 
Constitution on the ground that an 
employee with an unblemished 
service record cannot be treated on 
the same scale as an employee who 
has been found guilty of some 
misdemeanour and therefore 
dismissed from service. Two 
different categories of persons 
cannot be subjected to the same 
treatment, although there is a gross 
distinction between ‘resignation’ 
and ‘dismissal’. However, the 
Court found that the remaining part 
of Rule 300 (a) and Rule 300 (b) 
are valid. 
 

A person who tenders resignation 
from service, should also be entitled 
to receive pension, depending on the 
length of his/her service: 
Although the maximum tenure of 
service required for being entitled to 
full pension is 25 years or more, 
depending on the person’s age at the 
time of entry into Government service, 
nevertheless, a sliding scale is 
provided for the person who retires 
before completing 25 years of service. 
By the same corollary, a person who 
resigns from service before reaching 
the age of superannuation should also 
be entitled to receive pension 
depending on the number of years of 
service rendered by such person. 
Although ‘retirement’ and 
‘resignation’ are two distinct 
nomenclatures, in reality, they achieve 
the same purpose by bringing to an 
end the long standing, formal 
relationship between an employer and 
an employee ; in the former case, 
through operation of law and in the 
latter case, upon one’s own volition. 
On a similar note, a person who 
tenders resignation from service, 
should also be entitled to receive 
pension, depending on the length of 
his/her service. 
 
Rule 300(a) of the Bangladesh Service 
Rules, Part I, so far as it only relates to 
“forfeiture of pension in the event of 
resignation from service” is declared 
to be ultravires the Constitution. 
However, the remaining part of Rule 
300 (a) and Rule 300 (b) remains 
unaffected and valid. 

3.  SHOHOZ-SYNESIS-
VINCEN JV  
Vs. 
CPTU & ors        
 
(Farah Mahbub, J) 
 
16 SCOB [2022] HCD 25 
 
Key Words:  
Article 102 of the 
Constitution of the 
People’s Republic of 

A tender was floated for 
Bangladesh Railway for design, 
develop, supply, install, 
commission, operate, maintain and 
transfer of technology of online 
based Bangladesh Railway 
Integrated Ticketing System 
(BRITS). SHOHOZ-SYNESIS-
VINCEN JV a joint venture 
participated in the tender. The 
Tender Evaluation Committee 
(TEC) declared 5(five) tenderers as 
technically responsive including 

Section 29 and 30 of the Public 
Procurement Act, 2006 read with 
Rules 56 and 57 of the Public 
Procurement Rules, 2008: 
 
Section 29 of the Act, 2006 (Act 
No.24 of 2006), however, provides the 
right to file complaint to the authority 
concerned (mswkøó µqKvix cªkvmwbK 

KZ„©c‡¶i wbKU) under Section 30 of the 
said Act on the context as prescribed 
under Rule 56 of the Rules, 2008. In 
view of Rule 57(1) of the Rules of 
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Bangladesh ; Rules 8, 
36(3) 56, 57, 60, 98, 
102 of the Public 
Procurement Rules, 
2008; Sections 29, 30 
of the Public 
Procurement Act, 
2006 

the present petitioner as well as 
respondent No.09. Subsequently, 
the TEC after evaluation of the 
financial proposals of the 
technically responsive 5(five) 
tenderers declared the petitioner as 
the final responsive tenderer. 
Accordingly, notification of award 
was issued. In the meanwhile, the 
respondent No.9 filed a complaint 
before the authority concerned 
under Rule 57(1) and (2) of the 
Public Procurement Rules, 2008 
alleging irregularities and 
illegalities in the process of 
evaluation of tender by the TEC. 
Later, the respondent No.9 filed a 
complaint before the Review 
Panel-2 under Rule 57(12) of the 
same Rules. The petitioner as well 
as the respondents concerned 
appeared and contested the said 
complaint of the respondent No.9. 
However, upon hearing the 
respective contending parties the 
Review Panel 2 allowed Review 
Petition and recommended for re-
tender. The petitioner challenged 
the decision of the Review Panel-2 
before the High Court Division. 
The High Court Division held that 
the respondent no. 9 did not bring 
the complaint within the time 
prescribed by law and as such the 
complaint is barred by limitation. It 
also found that the Review Panel- 
2 did not provide any finding as to 
the point of limitation in its 
decision which is not maintainable. 
 

2008 said complaint has to be 
filed/made within the period as 
stipulated in Schedule 2 of the said 
Rules i.e., within 7(seven) calendar 
days of receipt of knowledge of the 
complaint which gives rise to the 
cause of action. In other words, the 
complainant in his petition of 
complaint has to disclose the date of 
cause of action in order to compute 
the period of limitation. 

4.  Abedun Nessa 
Vs. 
Jaher Sheikh and 
others          
 
(Md. Rezaul Hasan, J) 
 
16 SCOB [2022] HCD 37 
 
Key Words:  
Cancellation of a deed; 
Requirements in case 
of execution of a deed; 
Section 102 of the 
Evidence Act; 
Custom; Section 18 of 
the Limitation Act, 
1908 

This is a suit for cancellation of 
deed in which the main contentions 
of the plaintiffs are that, the 
disputed Nadabinama deed was not 
executed within the knowledge of 
the plaintiff No. 3 who was minor 
at the time of execution of the said 
deed and he did not go to the 
concerned Sub-Registrar’s office 
for execution or registration of the 
deed. Further, before obtaining 
signature of the plaintiff Nos. 1 
and 2 in the said Nadabinama, it 
was not read out, nor explained to 
them. Their signatures were 
obtained by misleading them about 
the contents of the deed saying that 
it was a deed for partition, to be 

Reading out a document to the 
executants before execution, is an 
usage and custom having the force 
of law: 
 
The requirement to read out a 
document to the executants before 
execution, is an usage and custom 
followed from the time immemorial. 
This custom, having the force of law, 
requires to record the fact in a deed, 
that the same was read out and 
explained to the executants, so that it 
can be inferred that they have 
executed the deed voluntarily and 



Cases of the High Court Division 

Sl. 
No. 

Name of the Parties 
and Citation 

Summary of the case 
 Key Ratio 

prepared on amicable settlement of 
their respective share in the suit 
property. The trial court dismissed 
the suit but the appellate court 
allowing the appeal, reversed the 
judgment and decree of the trial 
court. The defendant-respondent, 
as the petitioner, preferred civil 
revision before the High Court 
Division. High Court Division on 
assessment of evidence of DW-3 
held that the disputed deed was not 
read out to the plaintiffs who were 
illiterate rural people before 
receiving their signatures on it as 
the executants. It also held that the 
requirement to read out a 
document to the executants before 
execution is a usage and custom 
having the force of law. High 
Court Division also found that the 
findings of the appellate Court 
relating to limitation and burden of 
proof are correct and as such it 
discharged the Rule. 
 

having understood the contents of the 
same. Unless a deed is read out to the 
executants, it cannot be said that they 
had understood its contents and had 
voluntary executed the same. 
However, there might be exception to 
this Rule and this might not be fatal in 
each case and the application of this 
Rule will depend upon the facts and 
circumstances peculiar to each case. 

5.  The State and others 

 Vs. 

Md. Shaheb Ali and 
others        

(Krishna Debnath, J) 

 
16 SCOB [2022] HCD 45 
 
Key Words:  
Recording of 
confessional statement 
u/s 164 of the Code of 
Criminal Procedure; 
“¢nö BCe, 2013”; 
Sections 
4,34,102(2)(kha) of 
“¢nö BCe, 2013” 
;The Childrens Act, 
1974; Sections 
2,6(1),6(2),51,52 of 
the Childrens Act, 
1974; Confessional 
statement of a co-
accused 

 

In this case a boy of class VI was 
murdered and another boy of 8 
years old witnessed it from a 
hiding place. Two of the accused 
made confessional statements 
which were not properly recorded 
by the concerned Magistrate. He 
did not alert them that they would 
not be remanded to Police custody 
if they failed to confess. He did not 
fill up the relevant columns 
properly. Furthermore, he did not 
make any certificate in column 8 of 
the confessional statement. The 
High Court Division held that 
when an eye witness categorically 
narrated the occurrence 
corroborating the confessional 
statements and other evidence on 
record, these types of omissions 
while recording confessions cannot 
be considered as fatal defects. High 
Court Division also modified the 
sentence of the convicts on 
consideration of their tender age. 

When an eyewitness corroborates 
the occurrence, some omission in 
recording confessional statements 
cannot be considered as fatal 
defects:  
 

It is true that learned Magistrate P.W-
11 Kazi Abed Hossen did not record 
the confessional statement under 
Section 164 of the Code of 
condemned-prisoner Sumon properly. 
He did not alert him that he would not 
be remanded to Police custody if he 
failed to confess or he did not fill up 
the relevant columns properly. 
Furthermore he did not make any 
certificate in column 8 of the 
confessional statement but we think 
this type of omission cannot be 
considered as fatal defect in this 
particular case when P.W-6 Md.Shakil 
the only eye witness of the case 
categorically narrated the occurrence 
and this statement was not challenged 
by defence. Moreover, P.W-6’s 
statement corroborated the statements 
of P.W-5, 9, 13, 14 and 15 who stated 
that in their presence condemned-
prisoner Sumon detected the dead 
body of deceased Injamul from place 
of occurrence.  
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  6.   Sadrul Huq being dead 
his heirs & ors. 
Vs. 
Farhana Firdousi & 
anr 
 
 
(Sheikh Hassan Arif, J) 
 
16 SCOB [2022] HCD 62 
 
Key Words:  
Family Court 
Ordinance 1985; The 
Muslim Family Laws 
Ordinance 1961: 
Section 17A and 17B 
of Registration Act 
1908; Transfer of 
Property of Act 1882; 
dower 

Respondent No.1 as plaintiff filed 
a suit for partition claiming her 
unpaid dower on the basis of the 
nikahnama in column 16 of which 
her father-in-law transferred .09 
acre of land as dower on behalf of 
his son. The trial Court decreed the 
suit in favour of the plaintiff and 
gave her saham of the said .09 
decimal land. On appeal, the High 
Court Division considered, among 
others, whether such transfer of 
land by the father of the husband 
as against dower or portion of 
dower, as made at Clause 16 of the 
nikahnama, may be effected and 
enforced under the Muslim Law 
and the law of the land? Examining 
the relevant provisions of the 
Family Court Ordinance 1985, the 
Muslim Family Laws Ordinance 
1961, Registration Act 1908 and 
Transfer of Property of Act 1882 
and considering the opinions of the 
amici curiae the High Court 
Division held that landed property 
in question was rightly taken to be 
a form of portion of dower to be 
transferred in favour of the 
plaintiff and the father of the 
husband was allowed under the 
Islamic law to undertake or to 
transfer the said land in lieu of 
certain portion of the said dower 
money in favour of his daughter-
in- law but such transfer cannot be 
effected in view of provisions of 
sections 17A and 17B of the 
Registration Act, 1908. The only 
way open to the plaintiff is to file a 
suit for dower in the Family Court. 
Thereafter, the High Court 
Division set aside the judgment of 
the trial court but allowed the 
plaintiff to withdraw the suit from 
the appellate stage with a 
permission to file the same before 
the correct forum, namely the 
Family Court established under the 
Family Court Ordinance, 1985. 
 

Form of dower and who may 
undertake to pay the dower in 
Islamic law: 
From the above opinion of the said 
islamic scholars, it appears that the 
landed property, being a valid 
property under Islam, may take the 
form of dower under Islamic 
principles, and anyone, including the 
father of the husband, may undertake 
to pay or transfer such dower. 
Therefore, it appears that the landed 
property in question was rightly taken 
to be a form of portion of dower to be 
transferred in favour of the plaintiff 
and that the father of the husband, 
namely defendant No.1, was allowed 
under the Islamic law to undertake or 
to transfer the said land in lieu of 
certain portion of the said dower 
money in favour of his daughter-in- 
law.     

7.  Md. Atiqur Rahman 
& anr 
Vs. 
Bangladesh & ors   
 
(Md. Nazrul Islam 
Talukder, J) 
 
16 SCOB [2022] HCD 70 
 
Key Words:  
Sections 19 and 20 of 

The writ petitioners purchased the 
case land through the court by way 
of sale certificate and the learned 
judge of the Execution Court 
handed over possession of the land 
to the petitioners by way of writ 
for delivery of possession. 
Challenging the said sale, several 
writ petitions and leave petitions 
were filed and ultimately all of 
them were discharged and 
dismissed. The writ petitioners as 

Evasion of registration fees and 
other duties for registering a deed of 
sale does not come within the 
schedule offences of the Anti-
Corruption Commission Act, 2004: 
 
With reference to the legal decision 
taken in the case of Sonali Jute Mills 
Ltd Vs. ACC reported in 22 BLC 
(AD) 147, the submission of the 
learned Advocate for the ACC is that 
sub-section(1) and (2) of section-19 
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the Anti-Corruption 
Commission Act, 2004 
and Rule 20 of the 
Anti-Corruption 
Commission Rules, 
2007 read with Section 
160 of the Code of 
Criminal Procedure; 
mala fide; abuse of 
discretionary power; 
Rule 3(5) of the Anti-
Corruption 
Commission Rules, 
2007; Evasion of 
registration fees 

auction purchasers having failed to 
mutate their names against their 
purchased property filed a Writ 
Petition against RAJUK and the 
said Rule was made absolute. Then 
RAJUK filed a Civil Petition for 
Leave to Appeal before the 
Appellate Division against the said 
judgment of the High Court 
Division and the same was 
dismissed with a finding that the 
writ petitioners have legally 
purchased the case property 
through Court and their title has 
become unassailable. Thereafter, 
ACC issued notices against the 
writ petitioners under sections 19 
and 20 of the Anti-Corruption 
Commission Act, 2004 and Rule 
20 of the Anti-Corruption 
Commission Rules, 2007 read with 
Section 160 of the Code of 
Criminal Procedure for their 
alleged evasion of registration fees 
and other duties for registering the 
deed of sale. The writ petitioners 
have challenged the legality of the 
said notices in the instant writ 
petition. The High Court Division 
examining relevant laws and rules 
and considering the facts of the 
case found that there was no 
evasion of registration fees in this 
case and allegation of evasion of 
registration fees and other duties 
for registering a deed of sale does 
not come within the schedule 
offences of the Anti-Corruption 
Commission Act, 2004 and 
therefore impugned notices have 
been issued with mala fide 
intention and in exercise of abuse 
of discretionary power which have 
been made/issued without lawful 
authority and are of no legal effect. 
 

have given wide jurisdiction to the 
Commission to inquire into and 
investigate any allegations whatsoever 
as covered in its schedule and in doing 
so, the ACC may direct any authority, 
public or private to produce relevant 
documents. But the allegation under 
the instant inquiry which is admittedly 
initiated on the allegation as stated in 
the application dated 11.12.2018 
(Annexure-N) filed by the Respondent 
No.05 with regard to taking 
possession of RAJUK plot unlawfully 
creating forged documents and 
evasion of registration fees and other 
duties for registering a deed of sale 
does not come within the schedule 
offences of the Anti-Corruption 
Commission Act, 2004 rather it may 
come under the purview of Section 
63A of the Registration Act, 1908 and 
under the provision of Stamp Act, 
1899 and thus the said case law is not 
applicable to the case of the 
petitioners. It appears from the 
annexures of the writ petition that the 
subsequent sale between the 
petitioners and the Respondent No.4 
was also held by a Court of law 
pursuant to a decree of specific 
performance of contract and thus there 
is no scope of taking possession of 
RAJUK plot unlawfully creating 
forged documents and evasion of 
registration fees and stamp fees at all. 

8.  
‡gvnv¤§` Rwniæj Bmjvg 

ebvg 

evsjv‡`k miKvi I 

Ab¨vb¨ 

 
(wePvicwZ †gvt Avkivdzj 

Kvgvj)   
 
 16 SCOB [2022] HCD 84 
 
Key Words:  

¢edÑ¡¢la pjul fl ¢hL¡m 4.00 O¢VL¡u 
198 Se k¡œ£ ¢eu weMZ Bs‡iRx 

02.04.2017 Zvwi‡L h¡wm¡cn AiÉ¿¹l£Z 
®e± f¢lhqe LaÑªfrl gvwjKvbvaxb RvnvR 

“fvlv knx` mvjvg”, hvÎxmn Kzwgiv NvU 

bL p¾c£fl …çRs¡ O¡Vl EŸnÉ k¡œ¡ 
öl¦ Ll Ges påÉ¡ 6.10 ¢j¢eV …çRs¡ 
O¡V ®e¡‰l Llz O¡Vl L¡R p¡Nll 
Ni£la¡ Lj b¡L¡u S¡q¡S ®S¢Va ¢isa 
f¡l e¡z a¡C O¡‡U bvg‡Z  m¡m ®h¡V EWa 

1z pw¢hd¡el Ae¤µRc 32 ®j¡a¡hL fÐcš 
®j±¢mL A¢dL¡l ab¡ ®hyQ b¡L¡l A¢dL¡ll 
fÐj¡¢Za qlZ (Proved infringement) qm 
p¡w¢hd¡¢eL Bc¡ma ab¡ q¡CL¡VÑ ¢hi¡N 
pw¢hd¡el Ae¤µRc 102 Gi AvJa¡u 
r¢af§lZ fÐc¡e Lla HM¢au¡lpÇfæz  

 

2z  p¡w¢hd¡¢eL Bc¡ma ab¡ q¡CL¡VÑ ¢hi¡N 
LaÑªL pw¢hd¡el Ae¤µRc 102 Hl AvIZvu 
H A¢dL¡l fÐ¡CiV BCe (Private Law)-H 
fÐcš  r¢af§lZl c¡h£ Bc¡ul A¢dL¡ll 
A¢a¢lš² ¢qph NZÉ qhz  
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Aby‡”Q` 32, evsjv‡`k 

msweavb; ÿwZ c~iY; KwVb 

`vq; Strict liability; 
Vicarious Liability; 
Ahqm¡ (Negligence) 
 
 

qu k¡œ£clz aMe påÉ¡ qu ®NRz c¤¢V 
m¡m ®h¡Vl p¡q¡kÉ k¡œ£ e¡j¡e¡l fl 
a«a£u ®h¡V k¡œ£ ¢eu k¡Ju¡l fb fÐQä 
®YEu ®h¡V X¥h 18 Se k¡œ£ jªa¥ÉhlZ 
Llz GB NUbvq fÐ¢afrNZl c¡¢uaÅ 
Ahqm¡i Kvi‡Y r¢aNË̄ Í  f¢lh¡lmg~nL 
kb¡kb r¢af§lZ fÐc¡el ¢ecÑne¡ 
fÐ¡bÑe¡u GB l£V ¢f¢Vne¢V c¡¢Mm Kiv 

nq| ïbvbx A‡šÍ nvB‡KvU© wefvM gZ 

cÖ̀ vb K‡i †h, msweav‡bi 32 Aby‡”Q‡` 

cÖ̀ Ë †eu‡P _vKvi AwaKv‡ii cÖgvwYZ 

niY n‡j mvsweavwbK Av`vjZ ÿwZc~iY 

cÖ̀ vb Ki‡Z cv‡i hv cÖvB‡fU AvB‡b 

`vex Av`v‡qi AwZwi³ wnmv‡e MY¨ n‡e| 
mvsweavwbK AvB‡b miKvi ev miKvix 

KZ©…c¶ Zv‡`i Aaxb Í̄ Kg©KZ©v ev 

Kg©Pvix‡`i `vwq‡Z¡ MvwdjwZi Rb¨ 

¶wZc~iY w`‡Z eva¨| Z‡e miKvi GB 

mgcwigvY UvKv `vwq‡Z¡ MvwdjwZi Rb¨ 

`vqx pw¢nÔø Kg©KZ©v, Kg©Pvix Ges 

wVKv`vi‡`i KvQ †_‡K AvBbMZ 

c×wZ‡Z Av`vq K‡i miKvix †KvlvMv‡i 

Rgv w`‡eb| nvB‡KvU© wefvM GQvovI gZ 

cÖKvk K‡i †h, ¶wZc~i‡Yi Av‡`k †`qvi 

c‡i cÖvqB †`Lv hvq †h, cÖwZev`xMY 

¶wZc~i‡Yi UvKv w`‡Z Kvj‡¶cb Llez 
‡mRb¨ ¶wZc~i‡Yi gvgjvq e¨vsK †iU 

nv‡i ¶wZc~i‡Yi mv‡_ my` cÖ̀ v‡bi 

eva¨evaKZv _vKv cª‡qvRb| AZci 

nvB‡KvU© wefvM 9 `dv wb‡`©kbvmn 18wU 

cwiev‡ii cÖwZwU cwievi‡K 15 j¶ UvKv 

K‡i ÿwZc~iYHhw ¶wZc~i‡Yi A¢a¢lš² 
¢qph gvgjv `v‡q‡ii ZvwiL †_‡K ïiæ 

K‡i ¶wZMȪ Í‡`i GKvD‡›U ¶wZc~i‡Yi 

UvKv Rgv  nIqv ch©šÍ cÖPwjZ e¨vsK †iU 

Z_v 8% nv‡i my` cwi‡kv‡ai Rb¨ 

cÖZwev`xMY‡K wb‡ ©̀kbv cÖ̀ vb K‡ib| 

 

 

3z plL¡l£ LjÑLaÑ¡-LjÑQ¡l£NZ LaÑªL ¢Lwh¡ 
l¡øÌl fÐ¢aù¡e h¡ fÐ¢aù¡epj§q LaÑªL 
f§lZk¡NÉ r¢al Afl¡d pwN¢Wa qm 
¢iL¢Vj ab¡ jªa hÉ¢š²l f¢lh¡ll ®kL¡e 
pcpÉ Abh¡ a¡q¡cl fr ®kL¡e hÉ¢š² 
Seü¡bÑ q¡CL¡VÑ ¢hi¡N pw¢hd¡el Ae¤µRc 
102 Hl BJa¡u r¢af§lZ Qu j¡jm¡ 
c¡ul Lla qLc¡lz  

 

4z plL¡l£ LjÑLaÑ¡-LjÑQ¡l£NZ LaÑªL ¢Lwh¡ 
l¡øÌl fÐ¢aù¡e h¡ fÐ¢aù¡epj§q LaÑªL 
f§lZk¡NÉ r¢al Afl¡d pw¢nÔø LjÑLaÑ¡-
LjÑQ¡l£ ¢Lwh¡ l¡øÌl fÐ¢aù¡e h¡ fÐ¢aù¡e 
pj§ql L¢We c¡uhÜa¡ (Strict liability)z 

 

5| 18wU cwiev‡ii cÖwZwU cwievi‡K 15 

j¶ UvKv K‡i †gvU 18 x 15,00,000 = 

2,70,00,000/= ( ỳB †KvwU 70 j¶ UvKv 

gvÎ) UvKv hvi A‡a©K BIWTC (8bs 

cÖwZev`x) Ges A‡a©K CDC hv 9bs cÖwZev`x 

†P‡Ki gva¨‡g ¶wZMȪ ’ cwiev‡ii Kv‡Q AÎ 

ivq cÖvwßi 30 Kg©w`e‡mi gva¨‡g n Í̄všÍi 

Ki‡e Hhw ¶wZc~i‡Yi A¢a¢lš² ¢qph 

gvgjv `v‡q‡ii ZvwiL †_‡K ïiæ K‡i 

¶wZMȪ ’‡`i GKvD‡›U ¶wZc~i‡Yi UvKv Rgv  

ch©šÍ cÖPwjZ e¨vsK †iU Z_v 8% nv‡i my` 

fË¢ah¡c£NZ cwi‡kva Ki‡e| 

 

6z clM¡Ù¹L¡l£ ®j¡x S¢ql¦m Cpm¡j Hhw ¢h‘ 
HÉ¡Xi¡LV Bë¥m q¡¢mjL r¢aNËÙ¹  
hÉ¢š²NZl fr  Seü¡bÑ Aœ j¡jm¡ 
c¡ull  SeÉ ¢hno deÉh¡c ‘¡fe Ll¡ 
qm¡z 

 

7z Aœ l¡u J Bcnl Ae¤¢m¢f h¡wm¡cnl 
pLm f¡h¢mL J fÐ¡CiV ¢hnÄ¢hcÉ¡mul 
BCe ¢hi¡Nl ®Qu¡ljÉ¡e hl¡hl C-®jCm 
Hl j¡dÉj fÐlZl SeÉ ¢ecÑn fÐc¡e Ll¡ 
qm¡z 

 

8z Aœ l¡u J Bcnl Ae¤¢m¢f AdÙ¹e 
Bc¡mal pLm ¢hQ¡lLL C-®jCm Hl 
j¡dÉj f¡W¡e¡l SeÉ p¤fÐ£j ®L¡VÑl l¢SøÌ¡l 
®Se¡lmL ¢ecÑn fÐc¡e Ll¡ qm¡z 

 

9z Aœ l¡u J Bcnl Ae¤¢m¢f Judicial 
Administration Training Institute 
(JATI)-®a f¡W¡e¡l SeÉ p¤fÐ£j ®L¡VÑl 
®l¢SøÌ¡l ®Se¡lmL ¢ecÑn fÐc¡e Ll¡ qm¡z  
 

9.  M Nazim Uddin & 
anr 
Vs. 
Bangladesh & ors     
 
(Md. Mozibur Rahman 
Miah, J) 

The petitioners, paternal grandparents 
of the minor children, filed this Writ 
petition after death of their son 
(father of the minors), seeking a 
direction to produce them before the 
Court so that the High Court Division 
can be satisfied that the minors are 

Section 25 and 17 of Guardian and 
Wards Act, 1890: 

In this aspect, we have also 
meticulously gone through the 
provision employed in section 25 of 
Guardian and Wards Act, 1890. The 
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16 SCOB [2022] HCD 128 
 
Key Words:  
Custody of minor 
children; visitation 
right;  Section 25 and 
17 of Guardian and 
Wards Act, 1890; 
Article 102 of the 
Constitution of the 
People’s Republic of 
Bangladesh; 

not being held in their mother’s 
custody without lawful authority. 
Mother of the minor children 
contested the Rule and it transpired 
that between the parties suit for 
custody of the minor children is 
pending in Family Court in which 
Family Court issued various orders 
providing visitation right to the 
petitioners. But the claim of the 
petitioners was that even after such 
orders by the Court the mother of the 
minors did not let them to visit the 
minor children and therefore they 
were compelled to file the Writ 
Petition. The High Court Division 
talking with the minor children found 
that the minor children enjoy the 
company of their mother and have 
very cold relationship with the 
petitioner no.1. The High Court 
Division held that in deciding such 
cases “welfare of the minor” has to 
be given paramount importance and 
consequently decided that welfare of 
the minor children will be best served 
in the custody of their mother until 
disposal of the suit for custody 
pending in the Family Court. But 
petitioners can visit her house on 
mutual consent and understanding 
with the mother of the children and 
can meet them at any place, date and 
time on agreement but having no 
binding effect on the mother. It also 
directed the Family Court to 
complete the trial of the family suit 
expeditiously. 
 

essence of such provision also denotes 
the welfare of a minor child in case of 
giving custody of his/her person or 
property. Section 17(2) of the Act ibid 
also reiterates the factors to be 
considered by the court in appointing 
guardian where in sub-section (3) has 
vested right upon the court to consider 
the issue of custody in case the minor 
is old enough to form an intelligent 
preference to stay. And that preference 
is to be assumed by the court 
considering surrounding circumstance. 
In both sections only “welfare of the 
minor” has been given paramount 
importance.   

10.  The State & ors 
Vs. 
Md. Rafiqul Islam & 
ors               
 
(Mohammad Ullah, J) 
 
16 SCOB [2022] HCD 138 
 
Key Words:  
Section 302/34 of 
Penal Code; Section 
342 of Code of 
Criminal Procedure; 
Time, place and 
manner; sufficiency of 
circumstantial 
evidence; motive; 

In the instant case the dead body of 
the victim was recovered with a scarf 
around his neck. 3/4 days earlier a 
misunderstanding took place between 
the victim and a local female member 
and her husband centering their 
daughter which subsequently took a 
grave form. A death threat was 
openly given to the deceased by the 
accused persons. The informant 
suspected that the murder was the 
result of that dispute. The prosecution 
relied upon the circumstantial 
evidence. The trial Court found the 
accused guilty and accordingly 
sentenced them. The High Court 
Division, however, found that the 
prosecution had failed to prove the 
time, place and manner of and 

The rule as regards sufficiency of 
circumstantial evidence: 
The rule as regards sufficiency of 
circumstantial evidence to be the basis 
of conviction is that the facts proved 
must be incompatible with the 
innocence of the accused and 
incapable of explanation by any other 
reasonable hypothesis than that of his 
guilt. If the circumstances are not 
proved beyond reasonable doubt by 
reliable and sufficient evidence and if 
at all proved but the same 
cumulatively do not lead to the 
inevitable conclusion or hypothesis of 
the guilt of the accused alone but to 
any other reasonable hypothesis 
compatible with the innocence of the 
accused then it will be a case of no 
evidence and the accused should be 
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motive for the occurrence and 
adduced circumstantial evidence 
could not point to the guilt of the 
accused beyond any reasonable 
doubt. Consequently accused persons 
secured acquittal. 

given benefit of doubt. If there is any 
missing link in the chain of 
circumstances, the prosecution case is 
bound to fail. In a case based on 
circumstantial evidence, before any 
hypothesis of guilt can be drawn on 
the basis of circumstances, the legal 
requirement is that the circumstances 
themselves have to be proved like any 
other fact beyond a reasonable doubt. 
If the witness examined to prove the 
circumstances are found to be 
unreliable or their evidence is found to 
be unacceptable for any other reason 
the circumstances cannot be said to 
have been proved and therefore there 
will be no occasion to make any 
inference of guilt against the accused. 
Circumstantial evidence required a 
high degree of probability, from which 
a prudent man must consider the fact 
that the life and liberty of the accused 
person depend upon his decision. All 
facts forming the chain of evidence 
must point conclusively to the guilt of 
the accused and must not be capable 
of being explained on any other 
reasonable hypothesis. Where all the 
evidence is circumstantial it is 
necessary that cumulatively its effect 
should be to exclude the reasonable 
hypothesis of the innocence of the 
accused. 
 

11.  Md. Shahbuddin 
Alam 
Vs. 
Bangladesh Bank & 
ors    
 
(Muhammad Khurshid 
Alam Sarkar, J) 
 
16 SCOB [2022] HCD 151 
 
Key Words:  
Section 17(8) of the 
Banking Companies 
Act, 1991; Section 43 
of the Companies Act, 
1994; Section 3, 5 and 
6 of the Artharin 
Adalat Ain 2003; 
Bangladesh Bank 
Rescheduling 
Guidelines; 
Directorship; 
guarantor; borrower 

The petitioner is the Managing 
Director and shareholder of a 
Borrower-Company, which 
borrowed money from a lender Bank. 
But due to failure of regular payment 
of the loan money by the Borrower-
Company, it accrued a huge amount 
of loan liability. For rescheduling, the 
petitioner agreed to deposit a certain 
amount of money as down payment 
but did not deposit it fully. In view of 
such situation, the lender Bank issued 
a letter to the Borrower-Company 
represented by petitioner requesting 
him to deposit rest of the down 
payment as per Bangladesh Bank 
requirement contained in Bangladesh 
Bank Rescheduling Guidelines. But 
the petitioner did not take any 
positive step regarding payment of 
the said down payment. Under such 
circumstances, the Bangladesh Bank 
served a notice upon the petitioner 
asking him to repay the loan availed 
by the Borrower-Company 
mentioned in the said notice by and 

Section 17 of the Banking 
Companies Act: 
It is to be noticed from the language 
employed in sub-Sections 1, 2 & 3 of 
Section 17 of the Banking Companies 
Act that vacancy of directorship 
occurs the moment any of the events 
enumerated in clauses (a) to (c) of 
sub-Section 1 of Section 17 of the 
Banking Companies Act takes place, 
for, neither any of the sub-Sections of 
Section 17 of the Banking Companies 
Act nor any other provisions of the 
Banking Companies Act seek to halt 
the proceedings under Section 17 of 
the Banking Companies Act on the 
plea of filing a representation to the 
lender Bank or to the Bangladesh 
Bank or to any other authority.  
 
The submissions advanced by the 
learned Advocate for the petitioner 
that the petitioner being not the 
loanee, that is to say that the petitioner 
being merely a guarantor of the 
loanee, his directorship in a scheduled 
Bank should not be taken away by 
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within 2 (two) months with a threat 
that, in default, the post of the 
petitioner as a Director of the 
Mercantile Bank would stand 
vacated as per Section 17 of the 
Banking Companies Act. The 
petitioner then filed an application 
under section 17(8) of the Banking 
Companies Act, 1991 read with 
section 43 of the Companies Act, 
1994 in respect of his directorship 
and shares in the Mercantile Bank 
Ltd and challenged the propriety and 
legality of termination of his 
directorship in the said Bank. The 
High Court Division after elaborate 
discussion of the relevant provisions 
of the Banking Companies Act, 1991 
and the Artharin Adalat Ain, 2003 
dismissed the petition stating that the 
directorship of any scheduled bank 
shall vacant when a director takes 
loan for himself or stands as a 
guarantor of another borrower. The 
court also differentiated between the 
provisions of Section 17 of the 
Banking Companies Act and of 
Section 5 of the Artharin Adalat Ain. 
The court imposed an exemplary cost 
for abusing the process of the Court 
upon the petitioner. 
 

invoking the provisions of Section 17 
of the Banking Companies Act, is 
completely misconceived. The laws 
herald very stoutly that a Director of 
any scheduled Bank whenever would 
be found to be either as the ‘defaulter 
loanee’ or as the ‘defaulter guarantor’, 
proceedings against the aforesaid 
Director under Section 17 of the 
Banking Companies Act would be 
initiated. 

12.  The State 
Vs. 
Rasu Kha 
 
(Shahidul Karim, J) 
 
16 SCOB [2022] HCD 161 
 
Key Words:  
Section 302 of Penal 
Code; strangulation; 
drowning; 
confessional 
statement; prolonged 
police custody; time, 
place, manner; 
impartial arbiter 

In the instant case trial Court handed 
down death penalty to the accused on 
the basis of his confessional 
statement. High Court Division, on 
the other hand, found the 
confessional statement untrue 
inasmuch as medico-legal evidence 
runs counter to the manner of 
commission of offence described in 
confessional statement. High Court 
Division also found that the learned 
trial judge had based his findings on 
some hypotheses not established by 
evidence on record and contrary to 
the findings of the post mortem 
report. Therefore, the High Court 
Division rejected the death reference 
and acquitted the accused. 

In a criminal case time, place and 
manner of occurrence are required 
to be strictly proved beyond 
reasonable doubt: 
It is to be noted that in a criminal case 
time, place and manner of occurrence 
are the 3(three) basic pillars upon 
which the foundation of the case stand 
on and the same are required to be 
strictly proved beyond reasonable 
doubt by the prosecution in a bid to 
ensure punishment for an offender 
charged with an offence. If in a given 
case any one of the above 3(three) 
pillars is found lacking or proved to be 
untrue then it will adversely react 
upon the entire prosecution story. The 
same thing has happened in the instant 
case inasmuch as according to the 
prosecution story the deceased woman 
was killed by drowning, whereas as 
per medico-legal evidence furnished 
by P.W.11 Dr. Habibur Rahman, the 
victim was killed by strangulation and 
thereafter her dead body was 
abandoned in the water. The inquest-
report also does bear out the aforesaid 
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cause of death of the victim woman. 
Therefore, it is clear like anything that 
the prosecution has miserably failed to 
prove the manner of occurrence of the 
incident. Viewing from this angle 
there is no hesitation in saying that the 
confession alleged to have been made 
by accused Rasu Kha is not true so far 
as it relates to the manner of 
occurrence of the incident in 
concerned. 
 

13.  Abdul Hye & anr 
Vs. 
The State & anr 
 
(Zafar Ahmed, J) 
 
16 SCOB [2022] HCD 178 
 
Key Words:  
Section 463, 464, 466, 
471 and 109 of Penal 
Code; forgery; 
abetment; Section 237 
and 238 of Code of 
Criminal Procedure, 
1898 

The trial Court found the petitioners 
guilty under section 466, 468, 471, 
420 read with Section 34 of the Penal 
Code and sentenced them to suffer 
imprisonment of various length with 
fine. Appellate Court affirmed the 
conviction and sentence. On revision, 
a single Bench of the High Court 
Division found the petitioners not 
guilty of forgery but guilty of 
abetting forgery under section 
466/109 of the Penal Code. Charge 
was not framed against the 
petitioners under section 466/109 of 
Penal Code. The High Court 
Division explaining section 237 and 
238 of the Code of Criminal 
Procedure held that these two 
sections are exceptions to the general 
rule that an accused cannot be 
convicted of an offence in the 
absence of a specific charge. Under 
Section 237 an accused may be 
convicted of an offence, although 
there has been no charge in respect of 
it, if the evidence is such as to 
establish a charge that might have 
been made. Moreover, the High 
Court Division found the petitioners 
guilty under section 471 of the Penal 
Code but on a different reasoning 
than that of Courts below. It held that 
the petitioners used the forged 
document in Writ Petition No. 9008 
of 2005 as Annexure-C which is 
evident from the judgment passed by 
the Appellate Division in Civil 
Appeal No. 163 of 2009 (reported in 
24 BLT (AD) 340) and as such had 
committed offence punishable under 
section 471 of the Penal Code. 
However, the High Court Division 
found the petitioners not guilty under 
sections 468 and 420 of Penal Code. 
Consequently the Rule was 
discharged with modification of 
sentences of the petitioners. 
 

Section 466 read with Section 109 of 
the Penal Code: 
In the case in hand, the prosecution 
though failed to prove that the 
petitioners made the forged 
government memo, but facts and 
circumstances clearly point out that 
they are instrumental in getting the 
false memo. In such a situation, there 
is nothing in law to prevent them from 
being guilty of abetting the offence of 
making the forged government memo 
(exhibit-4). Hence, they should be 
convicted under Section 466 read with 
Section 109 of the Penal Code, not 
under Section 466 alone 
 
Sections 237 and 238 of the Code of 
Criminal Procedure: 
 The petitioners were not charged with 
abetting the offence. Sections 237 and 
238 of the Cr.P.C. are exceptions to 
the general rule that an accused cannot 
be convicted of an offence in the 
absence of a specific charge. Under 
Section 237 an accused may be 
convicted of an offence, although 
there has been no charge in respect of 
it, if the evidence is such as to 
establish a charge that might have 
been made. Accordingly, this Court 
takes the view that the petitioners are 
guilty for abetting the offence of 
making forged government memo.  
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14.  State & anr 
Vs. 
Md. Mostafa Sarder 
& anr         
 
(Bhishmadev 
Chakrabortty, J) 
 
16 SCOB [2022] HCD 188 
 
Key Words:  
Strangulation; 
hanging; protrusion of 
tongue; haematoma; 
ligature mark; Section 
45 of the Evidence 
Act, 1872 

In the instant case the conviction was 
wholly based on medical evidence, 
i.e., on the experts’ opinion. But the 
High Court Division found that the 
medico-legal evidence (autopsy 
report) was inconsistent with the 
homicidal death and the report differs 
from the opinion of renowned 
authors of forensic experts. High 
Court Division held that the necropsy 
report and the evidence of doctor are 
not a gospel of truth or sacrosanct. 
These may be scrutinized and 
rejected by the Court, if found 
contradictory with the symptoms 
found on the dead body and oral 
evidence of witnesses. In the result, it 
set aside the judgment and order of 
the trial Court and acquitted the 
accused. 

The prosecution case that the victim 
was made senseless on torture or 
murdered earlier and thereafter her 
body was suspended at the place and 
in the manner to screen the offence is 
not at all believable because it is not 
based on rationality: 
As per inquest the height between the 
suspended point and the wooden 
ceiling was 4½ (four and a half) feet 
and the victim was 5 (five) feet tall. A 
rafter (l¦u¡) of a tin shed house is one 
of a series of slopped wooden 
structural members that extend from 
the ridge or hip to the wall plate, 
downslope perimeter or eave and that 
are designed to support the roof 
shingles, roof dock and its associated 
load. As per sketch map, the lower 
part of the rafters of the occurrence 
house were slopping and down to the 
wall plate to fix roof of tin on it which 
is common in this country. Therefore, 
in case of self hanging from the rafter, 
it was possible for the victim to 
receive a strike/blow on her head from 
it resulting haematoma and 
intracranial haemorrhage which has 
been found in the autopsy. It may be 
noted here that no other external 
injury was found on the person of the 
deceased. If the condemned-prisoner 
assaulted the victim or strangulated 
her by force, there could have been 
some marks of violence or other 
injuries such as scratch mark on the 
throat or other parts of the body. It 
was almost impossible for the 
condemned-prisoner to take the 
victim’s body on the entresol of the 
house through a ladder or stair 
generally used in such a tin shed 
house after making her senseless. 
Therefore, the prosecution case that 
the victim was made senseless on 
torture or murdered earlier and 
thereafter her body was suspended at 
the place and in the manner to screen 
the offence is not at all believable. It 
may further be noted here that the 
doctor found one of the cause of 
victim’s death by strangulation and it 
was antemortem. If she was hanged 
after her death as stated in the FIR and 
found by the trial Judge, the ligature 
mark found around the neck would be 
of postmortem, it would not in any 
case be antemortem. 
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15.  The State 
Vs. 
Md. Shohag 
 Howlader & anr          
 
(SM Kuddus Zaman, J) 
 
16 SCOB [2022] HCD 206 
 
Key Words:  
Post Mortem Report; 
Inquest Report; 
Section 164 of the 
Code of Criminal 
Procedure; Section 
302 of Penal Code; 
Confessional 
statement 

In this death reference there was no 
eyewitness. Prosecution case relied 
upon two confessional statements 
made by two accused. In the 
confessional statements accused 
claimed that they had caused the 
death of the victim by strangulation. 
But the Inquest Report and the Post 
Mortem Report, though supportive of 
each other, did not support the 
statement of the confessing accused. 
In accordance with the post mortem 
report the cause of death was 
hemorrhagic shock. The High Court 
Division thus believing the 
confessional statements to be untrue 
and considering the other evidence 
adduced against the accused to be 
insufficient to prove their guilt 
beyond reasonable doubt, acquitted 
the accused. 

Section 164 of the Code of Criminal 
Procedure, 1898: 
It is the duty of the Judicial Magistrate 
to ensure that the confessional 
statement is made voluntarily, 
truthfulness will be determined by the 
trial Court: While recording a 
confessional statement a Judicial 
Magistrate is not required to 
investigate as to the truthfulness or 
correctness of the statement being 
made before him by the accused. It is 
the duty of the Judicial Magistrate to 
ensure that the confessional statement 
is made voluntarily free from any 
form of coercion or undue influence. 
Determination of truthfulness or 
correctness of confessional statement 
of an accused is the duty of the 
learned judge of the trial court. The 
trial Court shall perform above duty 
by examining the confessional 
statement in the light of facts and 
circumstances of the case and by 
comparing the same with other legal 
evidence on record. When more than 
one accused person of a case give 
separate confessional statements the 
trial Court shall also examine if above 
statements are mutually supportive or 
those suffer from material 
contradictions. 
 

16.  City Bank Ltd 
Vs. 
Court of 1st JDJ & 
Artha Rin Adalat & 
anr    
 
(Md. Zakir Hossain, J) 
 
16 SCOB [2022] HCD 217 
 
Key Words:  
Section 33(1) and 33 
(4) of the Artha Rin 
Adalat Ain, 2003; 
mortgage property; 
auction sale; functus 
officio; stare decisis; 
per incuriam; Section 
20,  33(7), 57 of the 
Artha Rin Adalat Ain, 
2003; Right of 
redemption; 
foreclosure 

After obtaining decree in an Artha 
Rin case the petitioner- decree holder 
Bank got a certificate of ownership in 
respect of mortgaged property issued 
by the Executing Court. After 
registration of the certificate of 
ownership the executing Court 
disposed of the execution case. 
Thereafter, the judgment-debtor filed 
an application to get back the 
property by depositing the 
outstanding dues of the decretal 
amount. Upon hearing, the Executing 
Court allowed the petition. 
Challenging the legality and 
propriety of the said order, the 
petitioner-decree holder-Bank moved 
the High Court Division and obtained 
the Rule. The main argument for 
petitioner was that after disposing of 
the execution case the Executing 
Court has become functus officio and 
therefore, allowing the application 
submitted by the judgment-debtor to 
get back his property was an 
illegality. The High Court Division 

Section 20,  33(7), 57 of the Artha 
Rin Adalat Ain, 2003: 
The contention of the learned 
Advocate of the petitioner that upon 
issuance of the certificate under 
section 33(7) of the Ain, 2003, the 
Executing Court has nothing to do but 
to dispose of the execution case finally 
is not based on any rationality. For the 
sake of argument, if the Court 
becomes functus officio, how later on 
the Court will entertain another 
execution case or any other 
application for handing over 
possession if it remains with the 
judgment-debtor. The Court may 
correct its own mistakes by invoking, 
the umbrella provision, embodied 
under section 57 of the Ain, 2003 to 
do justice and to undo injustice despite 
the provisions of section 20 of the 
Ain, 2003. It has to remember that the 
provisions of section 20 of the Ain, 
2003 is neither absolute nor sacrosanct 
nor untouchable. The parties to the 
suit cannot and should not suffer for 
the mistake committed by the Court 
itself. On perusal of the entire edifice 
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found that the execution case was not 
legally disposed of, as possession of 
the mortgaged property had not been 
made over to the decree holder, 
therefore, the Court had not become 
functus officio in entertaining the 
application filed by the judgment-
debtor.  Moreover, the petitioner-
Bank did not file any mortgage suit 
to foreclose down the right of 
redemption of the mortgagor. In such 
case right of redemption exists unless 
the mortgaged property is sold on 
auction or that right is barred by 
limitation.  In the instant case, 
auction was not held in accordance 
with law and the mortgaged property 
was not sold on auction, therefore, 
the right of redemption of the 
judgment-debtor was not 
extinguished. Thereafter, giving 
twelve points direction the High 
Court Division discharged the Rule. 

of the Ain, 2003, it becomes visible to 
us that the Code of Civil Procedure, 
1908 shall be applicable subject to not 
being inconsistent with the provisions 
of the Ain, 2003. The Adalat may 
review its own order by invoking 
section 57 of the Ain, 2003 with 
extreme circumspection in an 
exceptional case. 
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Editors’ Note 
The respondent, a pharmaceuticals company, filed its Income Tax return upon which the 
concerned Local Office of the CAG conducted an audit after assessment by the DCT and 
found some irregularities in respect of assessment of the respondent’s income. Accordingly, 
the audit team submitted report to the Commissioner of Taxes claiming that the government 
suffered a revenue loss of Tk.1,39,750/- for such irregularities. On the basis of such report, 
the concerned Inspecting Additional Commissioner issued a notice under section 120 of the 
Income Tax Ordinance, 1984 upon the respondent. Being aggrieved, the respondent filed a 
writ petition before the High Court Division and obtained Rule Nisi. The High Court 
Division made the Rule absolute holding that though it is the power of the CAG or local 
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office of the CAG to audit on the files in the tax department in order to check the 
receipts/refunds of public funds, it has got no authority to check the merit or demerit of 
subjective opinions of the assessing officers with regard to allowing or disallowing a 
particular claim of the concerned assessee. If the auditor is allowed to do so, the entire 
purpose for incorporating the provisions under Section 120 and/or 121A of the Ordinance 
will be frustrated. Appellate Division, on the contrary, analyzing article 128 of the 
Constitution of Bangladesh and section 120 and 163(3)(g) of the Income Tax Ordinance, 
1984 set aside the judgment and order of the High Court Division holding that the audit 
report prepared by the Local Audit Office of the CAG is one of the factors that enables the 
Inspecting Joint Commissioner to determine whether any order of Deputy Commissioner of 
Taxes is correct or not and therefore the opinion of the High Court Division is erroneous.  

 
Key Words 
Constitution of Bangladesh, article 128; Income Tax Ordinance 1984, sections 120, 
121A, 163; Audit Report; Comptroller and Auditor General; Revenue 
 
Constitution of Bangladesh, article 128 and Income Tax Ordinance, 1984 section 120 
and 163 (3) 
Whether audit report has any bearing upon the subjective opinion of assessing officer: 
 

The Audit Department has been invested with the authority to inspect the accounts of 
Revenue Department. The Comptroller and Auditor General is authorized to direct any 
of his officers to conduct audit of tax receipts or refunds under section 163 (3)(g) of the 
Income Tax Ordinance. The High Court Division has opined that the CAG has got no 
jurisdiction to check the merit or demerit of subjective opinions of the assessing officers 
with regard to allowing or disallowing a particular claim of the concerned assessee. This 
view of the High Court Division is erroneous inasmuch as if the audit report does not 
have any bearing in the subjective opinion of the assessing officer, the very purpose of 
auditing pursuant to article 128 of the constitution is to be frustrated. If no action can 
be taken against any irregularities detected through auditing of accounts, auditing itself 
becomes unnecessary. In the instant case, for example, concerned DCT has allowed 
financial expenses of an amount of Tk. 575,49,249/- as demanded by the assessee which 
was not supported by annual report etc. and the audit report has detected this 
irregularity. If this irregularity as detected by the audit report does not trigger any 
proceeding under section 120 of the Income Tax Ordinance, 1984, the power conferred 
to the CAG under section 163(3)(g) of the same Ordinance becomes fruitless.   
                                         ...(Para 14) 
 
Income Tax Ordinance, 1984 section 120 and 163 (3) 
Audit report prepared by the Local Audit Office of the CAG is one of the factors that 
enables the Inspecting Joint Commissioner to determine whether any order of Deputy 
Commissioner of Taxes is erroneous or not: 
 
Going through the provision of section 120 of the Income Tax Ordinance, 1984 we find 
that the Inspecting Joint Commissioner may call for and examine the record of any 
proceeding under this Ordinance if he considers that any order passed therein by the 
Deputy Commissioner of Taxes is erroneous in so far as it is prejudicial to the interests 
of revenue. Provisions of section 120 of the Income Tax Ordinance, 1984 read with 
section 163(3)(f) and(g) of the same Ordinance lead us to irresistible conclusion that 
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audit report prepared by the Local Audit Office of the CAG is one of the factors that 
enables the Inspecting Joint Commissioner to determine whether any order of Deputy 
Commissioner of Taxes is erroneous or not. The audit report better equips the 
Inspecting Joint Commissioner to apply his discretion to detect errors committed by 
Deputy Commissioner of Taxes. Therefore, the allegation that the auditors of the CAG 
have acted like supervisory officers of concerned assessing officer is devoid of any 
substance.                      ...(Para 15) 

 
 

JUDGMENT 
 

Hasan Foez Siddique, CJ:  
 

1. Delay in filing this civil petition for leave to appeal is condoned. 
 
2. This civil petition for leave to appeal is directed against the judgment and order dated 

10.03.2016 passed by the High Court Division in Writ Petition No.5151 of 2015 making the 
Rule Nisi absolute. 

 
3. Facts, necessary for the purpose of disposal of this civil petition for leave to appeal, in 

a nutshell, are: 
The petitioner, being a private Limited Company and engaged in the business of 

pharmaceuticals, filed its Income Tax return for the assessment year 2011-2012 along with 
computation of income fully supported by books of accounts audited by an independent and 
reputed firm of chartered accountants. That, thereupon, after completion of the assessment by 
the DCT, the concerned Local Office of the Controller and Accountant General (CAG) ( writ-
respondent No.6) conducted an audit on the concerned files of the petitioner lying with the 
tax department, and, in the said audit, some irregularities in respect of assessment of the 
petitioner’s income were detected. Accordingly, the audit team submitted report to the 
concerned Commissioner of Taxes. It is stated that, on the basis of such report of the local 
office of the CAG, the concerned Inspecting Additional Commissioner (writ-respondent 
No.3) issued the impugned notice dated 08.03.2015 purportedly under Section 120 of the 
Income Tax Ordinance, 1984 asking the petitioner to remain present in a hearing on 
24.03.2015 along with the concerned papers and documents contending, inter alia, that the 
proceedings under section 120 were to be initiated pursuant to said audit report on the basis 
of some allegations, namely that (i) the financial expenses for an amount of Tk.5,75,69,249/- 
as demanded by the assessee and allowed by the concerned DCT was not supported by 
annual report etc; (ii)interest expenses for an amount of Tk.58,75,072/- should have been 
added as income proportionately; (iii) that the amount claimed and shown by the assessee 
being Tk.10,20,45,202/- on account of marketing and promotional expenses should have been 
treated as commission and, accordingly, advance income tax was deductable therefrom in 
view of the provisions under Section 53E of the said Ordinance for an amount of 
Tk.9,20,45,202/- and (iv) the unsecured loan obtained by the assessee for an amount of 
Tk.3,72,50,000/- in the income year 2007-2008 having not been returned or refunded within a 
period of 03(three) years, the same should have been treated as taxable income for the 
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assessment year 2011-2012,and, on this account, the revenue suffered a loss of Tk.1,39,750/- 
Pursuant to such notice, the petitioner, vide its letter dated 24.03.2015, sought an 
adjournment, and, thereafter, vide another letter dated 31.03.2015, sought the copy of the said 
audit report as referred to in the impugned notice. However, it is stated that, the petitioner did 
not get any positive response. 

 
4. Being aggrieved by such actions of the writ-respondents, the writ-petitioner filed a writ 

petition before the High Court Division and obtained Rule Nisi.  
 

5. The Rule was opposed by the concerned Commissioner of Taxes by filing an affidavit-
in-opposition. 

 
6. The learned Judges of the High Court Division upon hearing the Rule by the judgment 

and order dated 10.03.2016 made the Rule absolute. 
 

7. Feeling aggrieved by and dissatisfied with the judgment and order passed by the High 
Court Division, the writ-respondents as the leave-petitioners filed this civil petition for leave 
to appeal before this Division.    

  
8. Mr. Sk. Md. Morshed, learned Additional Attorney General, appearing on behalf of the 

leave-petitioners, submits that the High Court Division has committed an error of law in 
holding that Comptroller and Auditor-General of Bangladesh (CAG) has no power and no 
jurisdiction to make any direction for holding audit though the provisions of section 163(3)(f) 
and (g)of the Income Tax Ordinance,1984 have authorized the Comptroller and Auditor-
General of Bangladesh (CAG) to audit the tax receipts. He further submits that this Division 
in the case of National Board of Revenue, represented by its Chairman, Segunagicha, Ramna, 
Dhaka and others vs. Singer Bangladesh Limited and others in Civil Petitions for Leave to 
Appeal Nos.3726, 3728-3729, 3732, 3734, 3736-3745 and 3747 of 2015, observed that the 
Comptroller and Auditor-General of Bangladesh (CAG) has jurisdiction to direct its officers 
to audit tax receipts or refunds.   

  
9. Mr. Yousuf Hossain Humayun, learned Senior Advocate, appearing on behalf of the 

respondents, supporting the impugned judgment and order delivered by the High Court 
Division submitted that auditors of the CAG had clearly exceeded their jurisdiction by acting 
like supervisory officers of the concerned assessing officer. When concerned assessing 
officer allowed some expenses and did not treat some expenses as commissions, the local 
office of the CAG had expressed the opinion that the DCT should have treated those 
expenses as commission which indicates that they were in fact not conducting an audit but 
were performing the functions of either the Commissioner of Tax or Inspecting Joint 
Commissioner of Taxes under sections 121A and 120 respectively of the Income Tax 
Ordinance, 1984. Therefore, the proceedings initiated vide impugned notice under section 
120 of the Income Tax Ordinance, 1984 suffer from lack of jurisdiction and cannot stand in 
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the eye of law.  
  
10. We have heard the learned Additional Attorney General appearing for the petitioners 

and the learned Senior Advocate appearing for the respondent. 
  
11. The moot question in this case as to whether notice issued under section 120 of the 

Income Tax Ordinance, 1984 pursuant to the audit report of the concerned Local Office of the 
Comptroller and Auditor-General of Bangladesh (CAG) is lawful or not and whether the 
Comptroller and Auditor General has any jurisdiction to direct any of his officers to audit tax 
receipts or refunds.  

  
12. We have gone through the provisions of section 163(3)(f) and (g) of the Income Tax 

Ordinance,1984. Contents of the said provisions are as follows:  
“163. Statement, returns, etc., to be confidential.- 
  (1)... 
  (2)... 
  (3) The prohibition under sub-section (1) shall not apply to the disclosure of- 
 (a)... 
 ...... 

...... 
(f) any particulars to the Comptroller and Auditor-General of Bangladesh 

for the purpose of enabling him to discharge his functions under the 
Constitution; 

(g) any particulars to any officer appointed by the Comptroller and 
Auditor-General of Bangladesh or the Board for the purpose of 
auditing tax receipts or refunds.” 

  
13. The above provisions of law self-explanatory and they provide that the Comptroller 

and Auditor-General of Bangladesh (CAG) has jurisdiction of auditing tax receipts and / or 
refunds. The High Court Division has held that though it is the power of the CAG or local 
office of the CAG to audit on the files in the tax department in order to check the 
receipts/refunds of public funds in view of Clause (g) of sub-section (3) of Section 163 of the 
said Ordinance and express its opinion in their reports to be submitted before the President 
for laying down the same before the Parliament in view of the provisions under Article 128 of 
the Constitution, it has got no authority to check the merit or demerit of subjective opinions 
of the assessing officers with regard to allowing or disallowing a particular claim of the 
concerned assessee. If the auditor is allowed to do so, the entire purpose for incorporating the 
provisions under Section 120 and/or 121A of the Ordinance will be frustrated. 

 
14. In NBR vs. Singer Bangladesh and others referred to above, this Division observed 

that “the audit department has power to inspect the accounts of the Revenue Department 
since the Auditor General has been invested with such power under article 128 of the 
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constitution”. The Audit Department has been invested with the authority to inspect the 
accounts of Revenue Department. The Comptroller and Auditor General is authorized to 
direct any of his officers to conduct audit of tax receipts or refunds under section 163 (3)(g) 
of the Income Tax Ordinance. The High Court Division has opined that the CAG has got no 
jurisdiction to check the merit or demerit of subjective opinions of the assessing officers with 
regard to allowing or disallowing a particular claim of the concerned assessee. This view of 
the High Court Division is erroneous inasmuch as if the audit report does not have any 
bearing in the subjective opinion of the assessing officer, the very purpose of auditing 
pursuant to article 128 of the constitution is to be frustrated. If no action can be taken against 
any irregularities detected through auditing of accounts, auditing itself becomes unnecessary. 
In the instant case, for example, concerned DCT has allowed financial expenses of an amount 
of Tk. 575,49,249/- as demanded by the assessee which was not supported by annual report 
etc. and the audit report has detected this irregularity. If this irregularity as detected by the 
audit report does not trigger any proceeding under section 120 of the Income Tax Ordinance, 
1984, the power conferred to the CAG under section 163(3)(g) of the same Ordinance 
becomes fruitless. 
 

15. Going through the provision of section 120 of the Income Tax Ordinance, 1984 we 
find that the Inspecting Joint Commissioner may call for and examine the record of any 
proceeding under this Ordinance if he considers that any order passed therein by the Deputy 
Commissioner of Taxes is erroneous in so far as it is prejudicial to the interests of revenue. 
Provisions of section 120 of the Income Tax Ordinance, 1984 read with section 163(3)(f) 
and(g) of the same Ordinance lead us to irresistible conclusion that audit report prepared by 
the Local Audit Office of the CAG is one of the factors that enables the Inspecting Joint 
Commissioner to determine whether any order of Deputy Commissioner of Taxes is 
erroneous or not. The audit report better equips the Inspecting Joint Commissioner to apply 
his discretion to detect errors committed by Deputy Commissioner of Taxes. Therefore, the 
allegation that the auditors of the CAG have acted like supervisory officers of concerned 
assessing officer is devoid of any substance.   
 

16. It has been further held in National Board of Revenue vs. Singer Bangladesh and 
others (supra) that- 

“If the Audit Department finds any irregularity in the process of collection of 
revenue through cheques, chalans on comparison with other documents and 
relevant laws, it may ask the Revenue Department to furnish the documents 
for satisfying itself as to whether the realisation of VAT, Tax etc. is in 
accordance with law. Therefore, VAT authority has power to issue notice 
upon any person or organization in any form if it finds that there is evasion of 
VAT under section 55(1) of the Ain of 1991.” 

 
17. The above decision of this Division squarely applies to the case in hand also.  
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18. In S. Subramaniam Balaji vs. State of Tamil Nadu and Ors, (2013) 9 SCC 659, the 
Supreme Court of India held that the CAG is the constitutional functionary appointed under 
Article 148 of the Constitution and its main role is to audit the income and expenditure of the 
Government, government bodies and State run corporations. But in Association of Unified 
Tele Services Providers and Ors vs. Union of India, (2014) 6 SCC 110, question arose as to 
whether CAG has power and authority to audit the accounts of private telecom licensees 
because of the fact that licence fee payable under the licence agreement has to be credited 
into the Consolidated Fund of India in the form of receipts. The Supreme Court of India 
analysing pertinent constitutional and legislative provisions and case laws ((2013) 9 SCC 
659, (2013) 1 SCC 393 and (2013) 7 SCC 1) came to the conclusion that unless the 
underlying records which are in the exclusive custody of the service providers are examined 
by CAG it would not be possible to ascertain whether the Union of India, as per the 
agreement, has received its full and complete share of Revenue, by way of license fee and 
spectrum charges. The Supreme Court further opined that CAG in that process, is not actually 
auditing the accounts of the UAS service providers as such, but examining all the receipts to 
ascertain whether the Union is getting its due share by way of license fee and spectrum 
charges, which it is legitimately entitled to, by way of Revenue Sharing. 
 

19. The above decision implies that wherever income and expenditure of public money is 
involved, the CAG has power and authority to conduct audit to ascertain the propriety, 
legality and validity of it.   

 
20. In view of our decision as referred to above and the provisions of section 163(3)(f) 

and (g)of the Income Tax Ordinance,1984, we are of the view that the High Court Division 
was not correct to hold that the proceedings as initiated vide impugned notice under section 
120 of the Income Tax Ordinance, 1984 and actions taken pursuant to that notice suffer from 
lack of jurisdiction. 

 
21. Since both the parties are present in this civil petition and have argued at length 

before us, we are not inclined to grant leave which will cause delay in disposal of the matter.  
 
22. Accordingly, this civil petition for leave to appeal is disposed of and the impugned 

judgment and order dated 10.03.2016 passed by the High Court Division in Writ Petition 
No.5151 of 2015 is hereby set aside.     
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16 SCOB [2022] AD          Govt. of Bangladesh and ors Vs. Md. Saiful Islam & ors        (Hasan Foez Siddique, J)        9  

Ministry of Public Administration, 
Secretariat Building, Bangladesh 
Secretariat, Police Station-
Shahbagh,Dhaka                                            

 
 
: 

 
 

…..Petitioner 
(In C.R.P.No. 62 of 2020) 

=Versus= 
Md. Saiful Islam and others                            …..Respondents. 
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General with Mr. Sk. Md. Morshed, 
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Editors’ Note 
The respondents are work-charged employees under different government departments who 
filed different Writ Petitions in the High Court Division and obtained directions upon the writ 
respondents-petitioners to regularize/absorb their service in the revenue set up. The 
Government and others preferred different Civil Petitions for Leave to Appeal which were 
dismissed as being time barred. Thereafter, the government and others filed these review 
petitions. 
Disposing of all the review petitions the Appellate Division observed that the service 
rendered by work-charged employees for a considerable period, like 20 years or more, may 
be considered to be permanent employees and they may be qualified for grant of pensionary 
benefit. Citing different measures taken by the different State Governments of India for work-
charged employees, the Appellate Division further observed that the Government should 
formulate a policy instrument for giving pensionary and other benefits to the work-charged 
employees who have served without break for a considerable period of time i.e for 20 years 
or more.  
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Key Words 
Work-charged employee; daily wage employee; pensionary benefit; regularizing service 
 
Characteristics of work-charged employees: 
Work-charged employee is the one who is engaged temporarily and his appointment is 
made as such, from the very beginning of his employment till the completion of the 
specified work. Work-charged employees constitute a distinct class and they cannot be 
equated with any other category or class of employees much less regular employees. 
Further, the work-charged employees are not entitled to the service benefits which are 
admissible to regular employees under the relevant rules or policy framed by the 
employer.                          ...(Para 11) 
 
The service rendered by work-charged employees for a considerable period, like 20 
years or more, may be considered to be permanent employees and they may be qualified 
for grant of pensionary benefit: 
Work-charged employees have not only been deprived of their due emoluments during 
the period they served on less salary but have also been deprived from the pensionary 
benefits as if services had not been rendered by them though the Government has been 
benefitted by the services rendered by them. The concept of work-charged employment 
has been misused by offering the employment on exploitative terms for the work which 
is regular and perennial in nature. The concept of equality as envisaged in the 
constitution is a positive concept which cannot be enforced in a negative manner. 
Therefore, the service rendered by work-charged employees for a considerable period, 
like 20 years or more, may be considered to be permanent employees and they may be 
qualified for grant of pensionary benefit, inasmuch as, pension is not a charity, rather, it 
is the deferred portion of compensation for past service.                ...(Para 14) 
 
To ensure Socio-economic justice the Government should formulate a policy instrument 
for giving pensionary and other benefits to the work-charged employees: 
After receiving continuous service for 20 years from a work-charged employee without 
break, if he is left in uncertainty over his future, that is wholly denying socio-economic 
justice and completely contrary to Fundamental Principles of State Policy as 
enumerated in part II of our Constitution. The Government should formulate a policy 
instrument for giving pensionary and other benefits to the work-charged employees 
who have served without break for a considerable period of time i.e for 20 years or 
more. All the authorities should take immediate appropriate action in that behalf.      

     ...(Para 16) 
 
 

JUDGMENT 
Hasan Foez Siddique, J:  
 

1. Delay in filing these review petitions is condoned. 
 

2. The Government and others have filed Civil Review Petition Nos.42 of 2020, 404 of 
2019, 30 of 2020, 07 of 2020 and 62 of 2020. All these review petitions have been heard 
together and they are being disposed of by this common judgment and order since facts and 
laws involved in these cases are identical. 
 

3. The respondents as writ petitioners filed different Writ Petitions in the High Court 
Division and obtained directions upon the writ respondents to regularize/absorb their service 
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in the revenue set up. The Government and others preferred different Civil Petitions for 
Leave to Appeal which were dismissed as being time barred. Thereafter, they have filed these 
review petitions. 
 

4. Mr. A.M. Aminuddin, learned Attorney General appearing for the petitioners in all the 
petitions, submits that the writ petitioner-respondents are work-charged employees of the 
Housing and Public Works Department. They have no legal or vested right to be 
absorbed/regularized in the revenue set up and that the High Court Division exceeded its 
jurisdiction directing the writ respondent-petitioners to absorb them in the revenue set up. 
Learned Attorney General, relying upon the decisions in the case of Secretary, Ministry of 
Fisheries and Livestock and others Vs. Abdul Razzak and others reported in 71 DLR (AD) 
395 and BRDB V. Asma Sharif and others reported in 72 DLR(AD) 188, submits that a 
temporary employee or a casual wage worker if continued for a time beyond the term of his 
appointment, would not be entitled to be absorbed in regular  service or made permanent, 
merely on the strength of such continuance, if the original appointment was not made by 
following a due process of selection as per Rules. He submits that merely because some 
others had been regularized does not give any right to the respondents. An illegality cannot be 
perpetuated. 
 

5. Mr. Murad Reza, learned Advocate appearing for the writ petitioner-respondents in all 
the review petitions submits that the writ petitioner-respondents have been working for a 
period of about 30 years and that initially they had been working in Muster Roll basis and, 
thereafter, they were engaged as work-charged employees for about 20 years and the writ 
petitioner-respondents have been receiving their salaries in National Pay Scale and that they 
got time scale as well. In such view of the matter, the High Court Division rightly directed 
the writ respondent-petitioners to absorb/regularize their service in the revenue set up.  
 

6. From the writ petitions, it appears that all the writ petitioner-respondents initially 
started work as Muster Roll employees under Housing and Public Works Department and, 
thereafter, they were appointed as work-charged employees and have been getting salaries in 
the National Pay Scale. In an office order dated 16.11.2000 (Annexure B to Writ Petition 
No.9480 of 2013) it was stated that, Òc«avb cª‡KŠkjx, MYc~Z© Awa`ßi, XvKvi m¥viK bs-Avi 

168/wmB(3)/99/485/(160) Zvs 15/11/2000 Bs Gi wb‡ ©̀k †gZv‡eK AÎ g~j AvIZvaxb wefvM mg~‡n wewfbœ c‡` 

wb‡qvwRZ †h mKj gvóvi †ivj Kg©Pvixi PvKzix Kvj 15/11/2000 Bs ch©šÍ 13(†Zi) ermi c~Y© nq Zvnv‡`i‡K 

wbg¥ewY©Z kZ© mv‡c‡¶ Zvnv‡`i bv‡gi cv‡k¡© D‡j¬wLZ c‡` RvZvxq †eZb †¯‹j/97 Gi cªvc¨ myweavw`mn m¤ú~Y© A ’̄vqx 

g‡Z Kvh©wfwËK cªwZôv‡b Avbqb Kiv nBj|Ó In the said letter it was further stated, ÒKvh©wfwËK Kg©Pvix‡`i 

wb‡qvM, c`Z¨vM, QvUvB Ges †eZb fvZvw` BZ¨vw` wm.wc.Wwe¬D.wW †Kv‡Wi aviv 10, 11 I 12 Øviv cwiPvwjZ nB‡e|Ó  

 

7. Clauses 10,11 and 12 of the Central Public Works Department (CPW) Code run as 
follows: 

“10. Temporary establishment includes all such non-permanent establishment, 
no matter under what titles employed, as is entertained for the general 
purposes of a division or sub-division, or for the purpose of the general 
supervision, as distinct from the actual execution, of a work or works. Work-
charged establishment includes such establishment as is employed upon the 
actual execution, as distinct from the general supervision, of a specific work or 
of sub-works of a specific project or upon the subordinate supervision of 
departmental labour, stores and machinery in connection with such a work or 
sub-works. When employees borne on the temporary establishment are 
employed on work of this nature, their pay should, for the time being, be 
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charged direct to the work. The entertainment of work-charged establishment 
is subject to the rules laid down by the Governor General in respect of the 
entertainment of temporary establishment generally. If the entertainment of 
work-charged establishment is contemplated in connection with any work, the 
cost should invariably be shown as a separate sub-head of the estimate for that 
work.  
 
11. Members of the temporary and work-charged establishments, who are 
engaged locally, are on the footing of monthly servants. If they are engaged 
for a specific work, their engagement lasts only for the period during which 
the work lasts. If dismissed, otherwise than for serious misconduct, before the 
completion of the work for which they were engaged, they are entitled to a 
month’s notice or a month’s pay in lieu of notice; but, otherwise, with or 
without notice, their engagement terminates when the work ends. If they 
desire to resign their appointments they must give a month’s notice of their 
intention to do so, failing which they will be required to forfeit a month’s pay 
in lieu of such notice. The terms of engagement should be clearly explained to 
men employed in the circumstances mentioned above. 

                              (emphasis supplied) 
12. Superintending Engineers and Divisional Officers may, subject to limits of 
pay of Rs. 250 and Rs. 100 per mensem, respectively, for each post, and to any 
general or special restrictions which the minor local Government may impose, 
sanction the entertainment of temporary and work-charged establishment 
subject to the conditions that, in the case of temporary establishment, 
provision for the purpose exists in the budget and that, in the case of work-
charged establishment, provision for the same has been made in a separate 
sub-head of the sanctioned estimate. Provided, further, that the pay of no such 
temporary or work-charged post shall exceed the prescribed rates in cases 
where such rates have been definitely laid down by a higher authority for any 
particular class of posts.” 

 
8. Mr. Reza relied upon notification of the Ministry of Cabinet Affairs Establishment 
Division, Regulation wing-1 communicated under memo NO.SGA/RI/IS-33/69/71(350) 
Date: Dacca, 28 March 1969. In that notification it was stated: 

“Sub: Conversion of temporary posts into permanent ones and contingent 
and work-charged staff into regular establishment. 

 In supersession of all previous orders on the subject noted above, 
Government have been pleased to decide in consultation with the Finance 
Department as follows:- 

1. All temporary class-III and class-IV posts of permanent nature, which 
have been in existence for five years or more, may be converted into 
permanent ones in consultation with the Finance Department. 

2. All posts in class-III and class-IV, which are paid from contingency 
and continuing for ten years or more may be brought into regular 
establishment in consultation with Finance Department.  

3. Fifty percent of the non-gazetted posts in the work-charged 
establishment existing for ten years or more may be brought into 
regular establishment in consultant with Finance Department. 

All Departments and Directorates are requested to take up the question of 
converting the temporary posts into permanent ones and bringing the posts 
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paid from contingency and 50% of the posts in the work-charged 
establishment into regular establishment on the principle enunciated in items 
1, 2 and 3 respectively in consultation with the Finance Department. 

 
9. In the notification communicated under Memo No. Esib/RI/S-46/72/55 dated 21 April 

1972 it was stated, 
“Sub: Conversion of temporary posts into permanent ones and contingent 

and work-charged staff into regular Establishment. 
 

1. The Government under Memo. No SGA/R1/1S-33/69/71(350), dated 
28.03.1969 (copy enclosed) issued orders for conversion of certain 
temporary posts into permanent ones and contingent and workcharged 
staff into regular establishment. It appears that these decisions have not 
been fully implemented as a result of which the employees concerned 
have not yet got the benefit of the said decisions. It has, therefore, been 
decided that the decisions referred to above should be implemented 
immediately. It has further been decided that the conversion as decided 
earlier, of the posts which have been in existence for 5/l0 years or more, 
should be done with effect from the date the posts were created and the 
employees should be absorbed against the posts with effect from the date 
of their appointment. In absorbing the employees the persons who have 
the longest period of service and are retiring or are on the verge of 
retirement should be given preference so that they get retirement benefit 
on retirement under the President's Order No 14 of 1972. 
 

2. The persons who having already retired since the promulgation of the 
President Order No 14 of 1972 should also be given the benefit of 
absorption into regular establishment by issue of orders retrospectively 
and giving retirement benefits provided they had the prescribed length of 
service. 

 
3. The Ministry of Finance has been consulted.” 

 
10. The question is whether the service rendered as daily wage employee and work-

charged employee can be absorbed in revenue set up as of right and whether the High Court 
Division can issue mandamus directing the employer to absorb them in the revenue set up. 

 
11. Work-charged employee is the one who is engaged temporarily and his appointment 

is made as such, from the very beginning of his employment till the completion of the 
specified work. Work-charged employees constitute a distinct class and they cannot be 
equated with any other category or class of employees much less regular employees. Further, 
the work-charged employees are not entitled to the service benefits which are admissible to 
regular employees under the relevant rules or policy framed by the employer. In the case of 
State of Rajasthan V. Kunji Raman reported in AIR 1997 SC 693, it was observed by the 
Supreme Court of India: 

“A work-charged establishment thus differs from a regular 
establishment which is permanent in nature. Setting up and continuance of a 
work-charged establishment is dependent upon the Government undertaking a 
project or a scheme or a 'work' and availability of fund for executing it. So far 
as employees engaged on work-charged establishments are concerned, not 
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only their recruitment and service conditions but the nature of work and duties 
to be performed by them are not the same as those of the employees of the 
regular establishment. A regular establishment and a work-charged 
establishment are two separate types of establishments and the persons 
employed on those establishments thus form two separate and distinct classes. 
For that reason, if a separate set of rules are framed for the persons engaged on 
the work-charged establishment and the general rules applicable to persons 
working on the regular establishment are not made applicable to them, it 
cannot be said that they are treated in an arbitrary and discriminatory manner 
by the Government. It is well-settled that the Government has the power to 
frame different rules for different classes of employees.” 

 
12. Similarly, in the case of State of Himachal Pradesh V. Suresh Kumar Verma reported 

in AIR 1996 SC 1565 it was observed, 
“It is settled law that having made rules of recruitment to various services 
under the State or to a class of posts under the State, the State is bound to 
follow the same and to have the selection of the candidates made as per 
recruitment rules and appointments shall be made accordingly. From the date 
of discharging the duties attached to the post the incumbent becomes a 
member of the services. Appointment on daily wage basis is not an 
appointment to a post according to the Rules. 
It is seen that the project in which the respondents were engaged had come to 
an end and that, therefore, they have necessarily been terminated for want of 
work. The Court cannot give any directions to re-engage them in any other 
work or appoint them against existing vacancies. Otherwise, the judicial 
process would become other mode of recruitment dehors the rules. 
................... 
Under these circumstances, the view of the High Court is not correct. It is 
accordingly set aside. It is mentioned that the respondents have become 
overaged by now. If they apply for any regular appointment by which time if 
they become barred by age the State is directed to consider necessary 
relaxation of their age to the extent of their period of service on daily wages 
and then to consider their cases according to rules, if they are otherwise 
eligible.” 

 
13. The work-charged, daily wage and contingent paid employees are generally hired for 

a short time to execute a specific work. But quite a large number of such employees have 
been working for indefinite time spans stretching over years. Since the writ petitioner 
respondents have been working for a long time, it shows that the posts they were occupying 
were permanent in nature and not casual or temporary. It further indicates that the services of 
the respondents are not only required but also beneficial to the department. The persons 
employed as work-charged employees perform identical functions and discharge their duties 
as good as men on the regular establishment and, therefore, differential treatment to them 
may be considered as discriminatory dealings with them. Given the lengths of service 
actually rendered by them, those posts have to be considered to be of permanent nature. 
 

14. Work-charged employees have not only been deprived of their due emoluments 
during the period they served on less salary but have also been deprived from the pensionary 
benefits as if services had not been rendered by them though the Government has been 
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benefitted by the services rendered by them. The concept of work-charged employment has 
been misused by offering the employment on exploitative terms for the work which is regular 
and perennial in nature. The concept of equality as envisaged in the constitution is a positive 
concept which cannot be enforced in a negative manner. Therefore, the service rendered by 
work-charged employees for a considerable period, like 20 years or more, may be considered 
to be permanent employees and they may be qualified for grant of pensionary benefit, 
inasmuch as, pension is not a charity, rather, it is the deferred portion of compensation for 
past service. The Supreme Court of India observed in All India Reserve Bank Retired 
Officers Assn. v. Union of India, 1992 Supp (1) SCC 664 as under: 

"The concept of pension is now well known and has been clarified by this 
Court time and again. It is not a charity or bounty nor is it gratuitous payment 
solely dependent on the whim or sweet will of the employer. It is earned for 
rendering long service and is often described as deferred portion of 
compensation for past service. It is in fact in the nature of a social security 
plan to provide for the December of life of a superannuated employee. Such 
social security plans are consistent with the socioeconomic requirements of the 
Constitution when the employer is a State within the meaning of Article 12 of 
the Constitution...” 

 
15. After toiling for the benefit of the government and the people of this country 

continuously for a considerable amount of time, i.e. for 20 or more years, if the government 
leave a work-charged employee to face the wrath of unpaid, uncertain and bleak retirement 
period, and we turn a blind eye to his miserable condition, that would be totally unethical and 
wholly contrary to constitutional philosophy of socio-economic justice. The Supreme Court 
of India in Robert D'Souza vs. The Executive Engineer, Southern Railway and another, AIR 
1982 SC 854 has observed: 

“We would be guilty of turning a blind eye to a situation apart from being 
highly unethical, wholly contrary to constitutional philosophy of socio-
economic justice if we fail to point out that Rule 2501 which permits a man 
serving for 10, 20, 30 years at a stretch without break being treated as daily-
rated servant, is thoroughly opposed to the notions of socio-economic justice 
and it is high time that the Railway Administration brings this part of the 
provision of the Manual, antequarian and antidiluvian, in conformity with the 
Directive Principles of State Policy as enunciated in Part IV of the 
Constitution. 
........................ 
....the appellant, a daily-rated workman, continued to render continuous 
service for 20 years which would imply that there was work for a daily-rated 
workman everyday for 20 years at a stretch without break and yet his status 
did not improve and continued to be treated as daily-rated casual labour whose 
service can be terminated at the whim and fancy of the local satraps. It is high 
time that these utterly unfair provisions wholly denying socio-economic 
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justice are properly modified and brought in conformity with the modern 
concept of justice and fair play to the lowest and the lowliest in Railway 
Administration." 

 

16. We are of the same view that after receiving continuous service for 20 years from a 
work-charged employee without break, if he is left in uncertainty over his future, that is 
wholly denying socio-economic justice and completely contrary to Fundamental Principles of 
State Policy as enumerated in part II of our Constitution. The Government should formulate a 
policy instrument for giving pensionary and other benefits to the work-charged employees 
who have served without break for a considerable period of time i.e for 20 years or more. All 
the authorities should take immediate appropriate action in that behalf. 
 

17. In India in order to protect the interest of the work-charged employees Rules have 
been framed in different names in different States. For example, rule 2(c) of the Madhya 
Pradesh (Work Charged and Contingency Paid Employees) Pension Rules, 1979 have given 
status of a “permanent employee” to a work-charged employee who has completed fifteen 
years of service in such capacity. Under rule 4 such permanent employees have been given 
benefit of pension and gratuity available to regular employees of the State under the Madhya 
Pradesh New Pension Rules, 1951 and the Madhya Pradesh Civil Services (Pension) Rules, 
1976. One thing, however, is to be borne in mind that mere attainment of status of a 
permanent employee by a work-charged employee does not ipso facto make him a regular 
employee if he is not regularized/absorbed in the revenue set up (See State of Madhya 
Pradesh and Ors. Vs. Amit Shrivas, AIR 2020 SC 4541: (2020)10 SCC 496). The 
Chhattisgarh Civil Services (Medical Attendance) Rules, 2013 and the Andhra Pradesh 
Integrated Medical Attendance Rules, 1972 have included persons employed in the work-
charged establishment to be eligible for receiving facilities under these rules. The Orissa Civil 
Services (Compassionate Grant) Rules, 1964 have been made applicable to all State 
Government servants including the work charged, job-contract and contingency paid 
employees other than daily-rated employees. Under these rules the family of a Government 
servant shall be eligible to “Compassionate Grant” in the event of death of the Government 
servant while in service. 
 

18. In a welfare State a Government by the people and for the people should not return 
the work-charged employees at the end of the day with empty hand. A political society which 
has a goal of setting up of a welfare State, should introduce welfare measure wherein benefit 
is grounded on “considerations of State obligation to its citizens who having rendered service 
during the useful span of life must not be left to penury in their old age.” It is the obligation 
of the State to take steps so that their lives do not fall in total ruination. For that reason, 
separate Rules are required to be framed for the persons who have been working as work-
charged employees, if necessary, for protecting their future interest so that they do not fall in 
total disaster at the end of their work.  
 

19. With the observation made above, all the petitions are disposed of.  
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Editors’ Note 
Two appellants were convicted for commission of offence punishable under sections 302/34 
of the Penal Code and they were sentenced to death by the trial Court. The High Court 
Division confirmed the conviction and sentence awarded by the trial Court. There was a 
dying declaration made by the victim and recorded by the I/O of the case. The Appellate 
Division found that both the dying declaration and its contents have been proved by 4 PWs 
and the testimonies of PW-1 and PW-2 to be corroborative to the dying declaration. The 
Appellate Division held that the learned Courts below upon proper consideration of the 
testimonies of the witnesses and dying declaration of the victim found the appellants guilty of 
the charge levelled against them. However, considering that the appellants are in death cell 
for about 14 years, it commuted the sentence of the appellants from death to one of 
imprisonment for life with fine. 
 
Key Words 
Dying declaration; Section 162 (2) of the Code of Criminal Procedure; 
 
Evidence Act 1872, section 32(1) read with section 162(2) of Code of Criminal 
Procedure, 1898 
Whether a dying declaration recorded by an Investigating Officer is admissible in 
evidence: 
In view of the testimonies of the PW-16 S.I. Moazzem Hossain and P.Ws. 4, 5 and 18 we 
do not find any reason to disbelieve the dying declaration of the victim (exhibit-4). It is 
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true that when a police-officer in course of investigation examines any person supposed 
to be acquainted with the facts and circumstances of the case, the substance of that 
examination falls under the category of statement recorded under section 161 of the 
Code of Criminal Procedure and that statement is not admissible in evidence. But in 
view of the section 162 (2) of the Code of Criminal Procedure a dying declaration 
recorded by an Investigating Officer does not lose its special evidentiary value and can 
be sole basis for awarding conviction. Unlike recording of a confessional statement law 
does not require that a dying declaration shall be recorded by certain prescribed 
persons for the very reason that a dying man may not have sufficient time in his hand 
for his declaration to be recorded by a prescribed person.             ...(Para 14) 
   

 
JUDGMENT 

 
Hasan Foez Siddique, J:  

 
1. These two appellants, namely, Md. Mehedi Hasan alias Rajib and Md. Shafiqul Islam 

alias Pappu were convicted for commission of offence punishable under sections 302/34 of 
the Penal Code and they were sentenced to death by Druto Bichar Tribunal, Rajshahi in Druto 
Bichar Tribunal Case No.22 of 2007 arising out of G.R. No.631 of 2006 corresponding to 
Rangpur Kotwali P.S. Case No.18 dated 07.08.2006. 

 
2. Prosecution case as it appears from the testimony of P.W.1 Md. Rabiul Islam, in short, 

is that the occurrence took place on 06.08.2006 at about 23.15 hours in front of the rented 
house of the victim Zakir Hossain at Kerani Para, Rangpur. The appellant Mehedi Hasan 
Rajib had affair with Lovely, younger sister of PW-1. She was given in marriage with him. 
After marriage, they started their conjugal life. During their conjugal life Mehedi Hasan Rajib 
used to torture Lovely both mentally and physically. He was drug addicted. On 17.07.2006, 
Rajib entered his house and scolded Lovely. He also tore off a curtain of the house and 
smashed few things. Lovely informed this matter to her mother and elder brother Babar. 
Babar went Kerani Para and finding Rajib there asked about the cause of his such irrational 
behavior. At this, Rajib got enraged and started speaking abusive language towards him. At 
that time, victim Md. Zakir Hossain, elder brother of the informant, reached there and slapped 
Rajib twice. Rajib then threatened victim Zakir of severe consequences. On 06.08.2006, at 
about 23.15 hours, when Zakir Hossain reached in front of his house by a rickshaw after 
closing his shop and paid fare of rickshaw, Rajib called him saying that he wanted to talk. 
When victim Zakir was about to enter into the veranda of his house, Rajib stabbed him from 
behind. Zakir tried to prevent the attack with his right hand for which his right thumb was 
severely injured. One unidentified associate of Rajib stabbed Zakir in his chest causing 
serious cut injury. Then appellant Pappu fired a pistol at the upper side of the left rib of Zakir. 
At that time Zakir screamed seeking help. PW-1 hearing the scream, rushed to the spot and 
saw appellants Rajib and Pappu and another unidentified accomplice of them who were 
fleeing away. Hearing the sound of firing Apel, Babu, Jewel, Azad and many other people 
immediately rushed to the spot. Victim Zakir then narrated the facts to them and the names of 
the two appellants, but could not identify the third perpetrator. Victim Zakir was then taken to 
Rangpur Medical College Hospital by an ambulance. He received primary treatment there but 
as his condition was deteriorating, doctors referred him to Dhaka Medical College Hospital 
for better treatment. While he was on the move for Dhaka Medical College Hospital, he 
succumbed to his injuries.  However, victim Zakir gave a dying declaration before his death 
and that was recorded by Sub-Inspector Moazzem Hossain of Rangpur Kotowali Thana.  
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3. PW-1 informant Md. Rabiul Islam lodged the FIR at about 04.35 hours on 07.08.2006. 

Police holding investigation submitted charge sheet against the appellants for commission of 
offence punishable under sections 302/34 of the Penal Code. The case was ultimately tried by 
the Druto Bichar Tribunal, Rajshahi. 

 
4. The prosecution examined 19 witnesses in support of its case and defence examined 

none. 
 
5. From the trend of cross-examination of the prosecution witnesses, it appears that the 

defence case was of innocence and that the appellants had been implicated in the case falsely. 
 
6. The Tribunal after examining the prosecution witnesses and recording the statements of 

the appellants under section 342 of the Code of Criminal Procedure and hearing the parties, 
found the appellants guilty under sections 302/34 of the Penal Code and sentenced them as 
aforesaid. Against which, the appellants preferred Criminal Appeal No.6843 of 2007 and Jail 
Appeal Nos.51 and 52 of 2008. The Tribunal sent the case record to the High Court Division 
for confirmation of sentence of death which was registered as Death Reference No. 101 of 
2007. 

 
7. The High Court Division by the impugned judgment and order accepted the death 

reference and dismissed the criminal appeal and jail appeals. Thus, the appellants have 
preferred this criminal appeal. 

 
8. Mr. Munsurul Haque Chowdhury, learned Senior Counsel appearing for the appellants, 

submits that in this case there is no eyewitness of the occurrence and the learned Courts 
below, mainly relying upon the dying declaration of the victim, convicted and sentenced the 
appellants. He submits that the order of conviction and sentence as awarded by the learned 
courts below relying upon the dying declaration is highly inappropriate and that the 
appellants are entitled to get benefit of doubt. He further submits that the sentence awarded 
by the trial Court and affirmed by the High Court Division is at any rate too severe. The High 
Court Division, considering the facts and circumstances of the case, ought to have commuted 
the sentence of the appellants from death to one of imprisonment for life. 

 
9. On the other hand, Mr. Bashir Ahmed, learned Deputy Attorney General appearing for 

the State, submits that the instant killing was a pre-planned and pre-concerted murder of an 
unfortunate victim and before his death the victim vividly described the names of the killers 
in his dying declaration and P.W.2 wife of the victim in her testimony also stated that she 
could identify the appellants at the time of occurrence. In such view of the matter, the learned 
courts below rightly convicted and sentenced the appellants. 

 
10. We have heard the learned Counsel of the appellants and learned Deputy Attorney 

General on behalf of the respondent and perused the impugned judgment and other materials 
on record. 

 
11. In the instant case, it appears that the occurrence took place at about 11.25 p.m. on 

06/08/2006. Before his death victim Zakir made a dying declaration which was recorded by 
S.I. Md. Moazzem. The contents of the said dying declaration run as follows: 
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ÔÔ11| wfKwU‡gi g„Zz¨Kvjxb Revbe›`xt 

m~Ît- †KvZqvjx _vbvi wR,wW bs-355 Zvs-06/08/2006  msµvšÍ  †gvt RvwKi †nv‡mb 

Ii‡d Rvwgj wcZv- g„t Avãyj gwR` Ii‡d g›Uz, mvs-‡Kivbxcvov, †KvZqvjx, iscyi| c‡i 

†KvZqvjx _vbvi gvgjv bs-18 Zvs-07/08/06 aviv-302/34 `twet 

 

Avwg 06/08/06 Zvs ivZ 11.25 mgq evox‡Z wdiwQjvg| Ggb mgq ivRxe WvK †`q| 

cvk ‡_‡K cvày evwni n‡q dvqvi K‡i †QvU wc¯Íj w`‡q| ivRxe j¤̂v †Qviv  Øviv †PvU gv‡i| 

Avgvi wPrKvi ï‡b Avgvi ¿̄x †MU Ly‡j †ei nq Ges †`‡L|  

 

Dcw¯’Z ¯v̂ÿx                                                            wjwce×Kvix                         

1| ‡gvt kwn ỳj Bmjvg wgRy                                        ‡gvt †gvqv‡¾g †nv‡mb 

    wct Avt gwZb miKvi                                                 Gm,AvB 

    K‡jR †ivo, nvwee bMi                                            07/08/06 

    iscyi                                                                  00.50wgt 

2| †gvt myjZvb Avjg eyjeyj 

    wcZv-giûg BDmyd DwÏb  

    †Rj‡ivo-iscyi| 

                    Avgvi m¤§y‡L Dc‡iv³ Revbew›` wjwce× Kiv nBj|Ó 

 
12. In his testimony PW-16 S.I. Md. Moazzem Hossain, who was the Investigating 

Officer of the case, stated that on 07.08.2006 he recorded the dying declaration of victim 
Zakir in presence of Dr. A. Mannan and other witnesses. He proved the said dying 
declaration (exhibit-4) and his signature on it (exhibit-4/3).  P.W.4 Shahidul Islam Mizu was 
present at the time of recording the dying declaration of the victim. In his testimony PW-4 
stated that the police recorded the dying declaration of the victim in which Zakir alias Jamil 
stated that when he was returning his house and reached in front of it, Rajib called him. 
Accordingly, he stopped. Rajib then inflicted a 'knife' blow upon him. He tried to prevent this 
blow with his right hand and in consequence his right thumb was severely cut. At that time, 
Pappu shot him with a pistol. Jamil raised alarm and his wife rushed to the place of 
occurrence and found the appellants fleeing away. PW-4 proved his signature in the dying 
declaration which was marked as exhibit 4/1. P.W.5 Md. Sultan Alam is also a witness in the 
dying declaration. He said in his testimony that he was present at the time of recording of 
dying declaration of victim Zakir Hossain alias Jamil. In his testimony he gave identical 
statement that victim Jamil said that while he was returning home Rajib stopped him in front 
of his house and inflicted a 'knife' blow on his person. He tried to prevent it for which his 
right thumb was cut. At that time Pappu shot him. This witness proved his signature in the 
said dying declaration which was marked as exhibit-4/2. 

 
13. P.W.18 Dr. Khandker A. Mannan, in his testimony stated that at the time of recording 

dying declaration of the victim, he was present and hearing the declaration as recorded by the 
S.I. Moazzem Hossain he put his signature on it (exhibit-4/4). 
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14. In view of the testimonies of the  PW-16 S.I. Moazzem Hossain and P.Ws.4, 5 and 18 
we do not find any reason to disbelieve the dying declaration of the victim (exhibit-4). It is 
true that when a police-officer in course of investigation examines any person supposed to be 
acquainted with the facts and circumstances of the case, the substance of that examination 
falls under the category of statement recorded under section 161 of the Code of Criminal 
Procedure and that statement is not admissible in evidence. But in view of the section 162 (2) 
of the Code of Criminal Procedure a dying declaration recorded by an Investigating Officer 
does not lose its special evidentiary value and can be sole basis for awarding conviction. 
Unlike recording of a confessional statement law does not require that a dying declaration 
shall be recorded by certain prescribed persons for the very reason that a dying man may not 
have sufficient time in his hand for his declaration to be recorded by a prescribed person. 

 
15. This Court in the case of Nurjahan Begum vs. The State reported in 42 DLR (AD) 

130 held that the statement of a person about the cause of his death or circumstances leading 
to his death is substantive evidence under section 32 (1) of the Evidence Act, and if by 
careful examination it is found to be reliable, then it may by itself be the basis for conviction 
even without corroboration. 

 
16. In the instant case, both the dying declaration and its contents have been proved by 

PWs.4, 5, 16 and 18. Furthermore, it appears from the testimonies of PW-1 informant Md. 
Rabiul Islam and P.W.2 Most. Ishrat Jahan, wife of the victim, that hearing outcry both of 
them rushed to the place of occurrence and found the appellants fleeing away. Testimonies of 
these two witnesses corroborated the dying declaration. We do not see any reason to 
disbelieve the testimonies of these witnesses. The learned Courts below upon proper 
consideration of the testimonies of PWs. 1, 2, 4, 5, 16 and 18 and dying declaration of the 
victim Zakir found the appellants guilty of the charge levelled against them. 

 

17. Mr. Munusurul Haque Chowdhury, learned Senior Counsel, lastly submits that 
considering the facts and circumstances of the case and that the appellants are in death cell 
for about 14 years the sentence awarded to them may be commuted to imprisonment for life. 
We find force in the submissions made by Mr. Chowdhury. 

 

18. Accordingly, the appeal is dismissed. The judgment and order of conviction awarded 
by the trial Court and affirmed by the High Court Division is hereby maintained. However, 
the sentence of the appellants is commuted from death to one of imprisonment for life and 
they are ordered to pay a fine of Tk.50,000/- each, in default, to suffer rigorous imprisonment 
for 1 (one) year more. The appellants shall get benefit of section 35A of the Code of Criminal 
Procedure in calculation of their sentence and other remissions as admissible under the Jail 
Code. 

 

19. The Jail Authority is directed to shift the condemned prisoners from death cell to 
normal cell for serving out rest of their sentence. 
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Editors’ Note 
In the instant case the wife of the Appellant Awal Khan found dead at his dwelling house and 
the door of the room was open. Inside the house 2 sons of the accused were sleeping and the 
neighbours knew nothing about the occurrence of murder. There was no eyewitness of the 
occurrence. Trial Court believing the statement of P.Ws. 1, 4, 5 and 6 that the appellant 
confessed his guilt before them and accordingly the chen dao which was allegedly used to 
murder the victim was recovered from his shop, convicted the accused and sentenced him to 
death. High Court Division confirmed the death sentence of the appellant. 
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The Appellate Division, however, by majority decision came to the conclusion that the 
extrajudicial confession allegedly made by the appellant is inadmissible in evidence 
inasmuch as that was made in presence of police; that the recovery of the dao at the pointing 
out of the appellant is admissible evidence in view of section 27 of the Evidence Act but 
there was no legal evidence on record to show that the said dao was used to deal the blows 
upon the victim; that the appellant used to stay in his shop at night and nobody saw him 
staying with his wife at the night of occurrence and therefore he does not require to explain as 
to how his wife met her death and the incriminating evidence in the depositions of the 
prosecution witnesses being not placed before the appellant in accordance with law the 
examination of the appellant under section 342 of the Code of Criminal Procedure was not 
lawfully done by the trial Court and as such, the trial was vitiated. Honorable Chief Justice 
Mr. Justice Syed Mahmud Hossain, however, differed with the majority in above mentioned 
points except the point of admissibility of extra judicial confession in presence of police. 
Consequently the appellant was acquitted.   
 
Key Words 
Section 342 of Code of Criminal Procedure, 1898; Section 24 and 27 of Evidence Act, 
1872; Wife killing case; Extra judicial confession 
 
Minority View 
 
Per Mr. Justice Syed Mahmud Hossain, CJ: 
 
Burden of proof in wife killing case: 
What is more surprising to note here is that the appellant has not provided any 
reasonable explanation as to the cause of the death of his wife although in wife killing 
case, the condemned-appellant is under the obligation to do so. He has given all 
contradictory suggestions to the witnesses imputing allegations that the victim was a 
lady of lose character having illicit connection with others. In a misogynistic society, 
character assassination of women is a regular feature. In the case in hand even after 
death victim’s soul will not rest in peace because her two sons will know that their 
mother was a lady of questionable character. The condemned-appellant has failed to 
discharge his obligation by not explaining the cause of death of his wife in his house.  

        ...(Paras 22 and 23) 
 
Sections 24 and 27 of the Evidence Act, 1872: 
It is of course true that the extra judicial confession made by the appellant before the 
witnesses in presence of the police is not admissible. But the fact remains that the 
chen/dao was recovered by the police from ceiling of the shop of the appellant at his 
instance in presence of the witnesses. Such recovery is admissible under section 27 of the 
Evidence Act.                   ...(Para 25) 
 
Section 342 of Code of Criminal Procedure, 1898: 
When a literate accused person re-calling witnesses cross-examine them, he is not at all 
prejudiced by minor defects in recording his statement under section 342 of the Code of 
Criminal Procedure: 
Having gone through statement recorded under section 342 of the Code of Criminal 
Procedure, I find that the statement was not recorded specifying the evidence adduced 
by individual witnesses but it cannot be said that the appellant was prejudiced in any 
way by such minor omission because he is a literate person and at his instance P.Ws.5, 6 



16 SCOB [2022] AD     Md. Abdul Awal Khan Vs. The State              [Syed Mahmud Hossain, CJ (Minority view)]       24  

and 7 were recalled. After recalling the aforesaid witnesses they were again cross-
examined none other than by the appellant himself. Therefore, I am of the view that the 
condemned-appellant being a literate person and the witnesses having been examined in 
his presence, he was not at all prejudiced by such a minor defect in recording his 
statement under section 342 of the Code of Criminal Procedure.                      ...(Para 32) 
 
Majority Decision 
 
Per Mr. Justice Muhammad Imman Ali, J Honorable Author Judge of the Majority 
Decision: 
 
Section 342 of Code of Criminal Procedure, 1898: 
We also find some merit in the submission of the learned Advocate appearing on behalf 
of the appellant that the examination of the appellant done by the trial court under 
section 342 of the Code of Criminal Procedure was not conducted properly as the 
incriminating evidence in the depositions of the prosecution witnesses were not placed 
before the appellant in accordance with law. Hence, we are of the opinion that the 
examination of the appellant under section 342 of the Code was not lawfully done by the 
trial Court. So, the trial conducted by the court below is liable to be vitiated. 
                                   ...(Para 53) 
 
Section 24 of the Evidence Act, 1872: 
The learned trial Judge appears to have taken into consideration the alleged admission 
by the appellant in presence of P.Ws 2,3,4 and 5 but failed to appreciate that if there 
was such an admission, it was made when the appellant was accompanied by the police 
and hence inadmissible under section 24 of the Evidence Act. The conviction and 
sentence were thus not based on legal evidence.                ...(Para 63) 
 
Section 106 of the Evidence Act, 1872: 
With regard to the victim’s death while in the custody of her husband, the evidence on 
record shows that the appellant used to stay at his shop. There was no evidence that on 
that night he was sleeping in his own house. Hence, there is sufficient explanation from 
the appellant that he was not present in the house when his wife was attacked, and 
provision of section 106 of the Evidence Act are not applicable in the facts of the instant 
case.                      ...(Para 64) 

 
 

JUDGMENT 
 

Syed Mahmud Hossain, CJ: (Minority view) 
1. I have had the advantage of going through the judgment written by my brother 

Muhammad Imman Ali,J. and I respectfully differ with the findings and decision arrived at 
by him. Therefore, I have decided to write a separate judgment. 

  
2. This criminal appeal is directed against the judgement and order dated 23, 24 and 

25.02.2014 passed by the High Court Division in Death Reference No.86 of 2008 heard along 
with Jail Appeal No.865 of 2008 confirming the death sentence passed by the learned 
Additional Sessions Judge, First Court, Gazipur by the judgment and order dated 20.08.2008 
in Sessions Case No.3 of 2005 arising out of Kaligonj Police Station Case No.7 dated 
16.07.2004 corresponding to G.R. No.278 of 2004 under section 302 of the Penal Code. 
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3. The facts leading to the filing of this criminal appeal, in brief, are:  
The informant's daughter Nargis was given in marriage to condemned-appellant Awal 

Khan about 8 years back. The couple was blessed with 2 children. The condemned-appellant, 
Awal Khan had a stationery shop half a mile away from his house and used to sell mobile 
phones and other articles. Condemned-Appellant Awal Khan was in Saudi Arabia for 6 years. 
He returned and opened several businesses. On many occasions he used to sleep in his shop 
at night. On 16.07.2004 at about 6 A.M. the informant got news that his daughter had been 
murdered in her husband’s house. Getting this news, the informant along with his wife went 
to the house of the appellant and found the dead body of their daughter in her room. As per 
the statement made in F.I.R. the Condemned-appellant Awal Khan was in his shop, and he 
came to his house at 4 A.M. and saw his wife dead and the door of the room was open. Inside 
the house 2 sons of the accused were sleeping and the neighbours knew nothing about the 
occurrence of murder. Informant Ibrahim Dewan lodged FIR with Kaligonj Police Station, 
Gazipur, on 16.07.2004 stating that the murder was committed by unknown persons. 

 
4. Police after investigation prima facie found the appellant involved with the murder and 

submitted charge sheet against him under section 302 of the Penal Code. 
 
5. After the framing of charge learned Additional Sessions Judge, First Court, Gazipur, 

held the trial, examined 7 witnesses, and upon assessing the evidence found the appellant 
guilty under section 302 of the Penal Code and sentenced him to death.  

 
6. Reference under section 374 of the Code of Criminal Procedure was made to the High 

Court Division for confirmation of the sentence of death, which was registered as Death 
Reference No.86 of 2008. 

 
7. Before the High Court Division, Jail Appeal No.865 of 2008 was preferred by 

condemned prisoner Md. Abdul Awal Khan, which was heard along with the death reference.  
 
8. By the impugned judgment and order of conviction and sentence, the High Court 

Division accepted the reference and dismissed the jail appeal, and thereby maintained the 
judgment and order of conviction and sentence passed by the trial Court in Sessions Case 
No.3 of 2005.  

 
9. Being aggrieved by and dissatisfied with judgment and order of conviction and 

sentence passed by the High Court Division, the condemned-appellant preferred Criminal 
Appeal No. 27 of 2016 and also filed Jail Petition No.9 of 2014 before this Division.   

 
10. The instant criminal appeal and jail petition were heard by this Division using virtual 

means under the provisions of the Av`vjZ KZ…©K Z_¨-cÖhyw³ e¨envi AvBb, 2020| 

 
11. Mr. Helal Uddin Mollah, learned Advocate, appearing on behalf of the condemned-

appellant submits that the circumstantial evidence is not knitted  together to sustain the 
conviction and as such the judgment and order passed by the High Court Division should be 
set aside. He then submits that there is no eye-witness to the alleged occurrence and the 
prosecution depends on the circumstantial evidence. He further submits that the High Court 
Division on misreading and non-reading of evidence, non-consideration of materials on 
record and misconstruction of law, facts and circumstances of the case most illegally upheld 
the judgment and order passed by the trial Court confirming the death sentence and as such 
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the impugned judgment and order should be set aside. He further submits that the 
examination of the condemned-appellant under section 342 of the Code of Criminal Procedure 
was not in accordance with law. The depositions of the witnesses were placed in lump before 
the condemned-appellant without specifying the names of the witnesses and as such, the 
impugned judgment and order should be set aside. He then submits that the seized chen/dao 
did not contain blood stain and does not connect the condemned-appellant with the murder 
and as such the judgment and order passed by the High Court Division is liable to be set 
aside. He lastly submits that there is no place of occurrence marked in the sketch map and 
index in the investigation report submitted by the Investigating Officer which creates doubt 
about the place of occurrence and as such the judgment and order is liable to be set aside. 

 
12. Mr. A.M. Amin Uddin, learned Attorney General, appeared on behalf of the State-

respondent but no concise statement was filed on behalf of the respondent. According to 
Order XIX, rule 3 of the Supreme Court of Bangladesh (Appellate Division) Rules,1988 no 
submission could be advanced on behalf of the respondent if he does not submit concise 
statement but Sub-article (3) of article 64 of the Constitution provides that in performance of 
his duties, the Attorney General shall have the right of audience in all courts of Bangladesh. 
Therefore, the Appellate Division Rules cannot preclude the learned Attorney General from 
appearing in this appeal. The learned Attorney General submits that admittedly deceased 
Nargis was murdered in the house of her husband condemned-appellant Awal Khan who was 
under the obligation to explain the cause of her death. But no reasonable explanation was 
furnished by her husband Awal Khan and contradictory defence case was made out during 
trial and as such, the order of conviction and sentence should be maintained. He further 
submits that chen/dao alleged to have been used while murdering the deceased Nargis was 
recovered from the bamboo made ceiling of the shop of the appellant and that the 
condemned-appellant brought out the chen/dao from ceiling of the shop in presence of the 
witnesses. He continues to submit that the condemned-appellant did not explain why the 
chen/dao borrowed by the condemned-appellant from P.W.2, Md. Osman Gani, the Immam 
of the Mosque adjacent to his shop was kept on the ceiling. He further submits that P.W.2, 
Md. Osman Gani, the Immam of the Mosque was independent and disinterested witness and 
his evidence should not be discarded very lightly. He lastly submits that though the statement 
of the appellant under section 342 of the Code of Criminal Procedure was not recorded 
properly, the condemned-appellant being a literate person and being present before the Court 
had the opportunity to hear the evidence of the witnesses and therefore, such defect has not 
prejudiced the condemned-appellant in any way.  

 
13. We have considered the submissions of the learned Advocate for the condemned-

appellant and the learned Attorney General for the State-respondent, perused the impugned 
judgment and the evidence on record. Admittedly, the deceased Nargis was done to death in 
the residence of her husband condemned-appellant Awal Khan. It is also true that there is no 
eye-witness to the occurrence. But the fact remains that the occurrence took place in the 
house of the condemned-appellant Awal Khan and it is not expected that, even if, the inmates 
had witnessed the occurrence, they would come forward to depose against the appellant Awal 
Khan. The informant stated in the FIR that the appellant was in his shop during the time of 
occurrence and he did not disclose any suspicion about the appellant’s involvement in the 
occurrence but P.W.2, the Immam of the Mosque in no uncertain terms stated that on the 
night of the occurrence, the condemned-appellant was in his house and the police arrested 
him from there. In cross-examination, he denied the suggestion as under: 

“Bp¡j£ l¡a c¡L¡e qCa B¢pu¡ Ol clS¡ i¡wN¡ ®c¢Mu¡ BJu¡m X¡L¡¢al Lb¡ 
hm Hhw   X¡L¡al¡ a¡l hEL j¡¢lu¡ k¡u Lb¡ BJu¡m hm-a¡ paÉ e¡z”  
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14. The Mosque is adjacent to the shop of the condemned-appellant and as such, P.W.2, 

the Immam of the Mosque is the most competent witness to say whether the condemned-
appellant on the night of occurrence was in the shop or not. 

 
15. The police went to the shop of the condemned-appellant accompanying him and the 

condemned-appellant himself unlocked his shop and brought out the dao/chen from the 
ceiling of the shop in presence of P.W.3 Afzal, who identified the dao/chen and he also put 
his signature on the seizure list.  

  
16. P.W.4, Abul Kashem Moral also stated that police came to the shop of Awal Khan 

along with him who opened the door and brought out the chen/dao from ceiling of the shop. 
He identified the chen/dao and put his signature on the seizure list (exhibit-2) and his 
signature thereon as exhibit-2/1.  

  
17. P.W.5, Md. Mozammel Hoque Master also stated that police seized chen/dao which 

was produced by Awal Khan and that it was about 12½ inch long including the handle and 
the ‘chen’ was about 7 inch long excluding the handle. This witness stated that the police 
prepared the seizure list of the chen/dao and he also proved the seizure list (exhibit-3) and his 
signature thereon as 3/1. Therefore, the prosecution was able to prove beyond reasonable 
doubt that the chen/dao which was borrowed by the condemned-appellant from P.W.2, the 
Immam of the Mosque, was brought out by the condemned-appellant himself from the ceiling 
of his shop.  

 
18. It is contended that the chen/dao did not contain any blood stain and that the tip of the 

chen/dao was broken and it contained soil on its body.  
  
19. The condemned-appellant is not such a fool that he would keep the doa/chen on the 

ceiling of his shop containing blood stain. Therefore, it is apparent that prior to keeping it on 
the ceiling he had cleaned the chen/dao.  

  
20. P.W.7, Dr. Md. Salman found 7 injuries on the body of the deceased. Five of those 

injuries were bone deep cut injuries and two other injuries were penetrating injuries 
measuring 4 cm and 5 cm deep. Suggestion was made to P.W.7 that more than one person 
and more than one weapon was involved in the attack upon the victim, to which he replied 
that he did not know. 

 
21. Admittedly, a chen/dao is a sharp cutting weapon and that the injuries inflicted on the 

deceased were bone deep cut injuries and as such, the tip of the chen was broken. Before 
breaking of the tip of the chen, it is possible to make penetrating injuries measuring 4 cm and 
5 cm deep. No question was put to P.W.2, the Immam of the Mosque, that when the chen was 
borrowed from him, whether the tip of the chen was broken or not. Therefore, it can be 
concluded that the appellant borrowed the chen when the tip of the chen was not broken. The 
appellant has not explained why the chen was kept on ceiling of the shop which is not 
normally done. No explanation was given why the chen was hidden on the ceiling. Normally 
it is kept in a place accessible for its use.  

 
22. What is more surprising to note here is that the appellant has not provided any 

reasonable explanation as to the cause of the death of his wife although in wife killing case, 
the condemned-appellant is under the obligation to do so. He has given all contradictory 
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suggestions to the witnesses imputing allegations that the victim was a lady of lose character 
having illicit connection with others. In a misogynistic society, character assassination of 
women is a regular feature. In the case in hand even after death victim’s soul will not rest in 
peace because her two sons will know that their mother was a lady of questionable character. 

 
23. The condemned-appellant has failed to discharge his obligation by not explaining the 

cause of death of his wife in his house.  
 
24. In this connection reliance may be placed on the case of Depok Kumar Sarkar vs. 

State ,40 DLR (AD)139 where it has been held at para 17 that the deceased was admittedly 
living with the appellant at the relevant time and thus he was obliged to give an explanation 
as to how his wife had met with her death although normally an accused is under no 
obligation to account for the death for which he is on trial. The consideration is bound to be 
different in a case like this.   

 
25. It is of course true that the extra judicial confession made by the appellant before the 

witnesses in presence of the police is not admissible. But the fact remains that the chen/dao 
was recovered by the police from ceiling of the shop of the appellant at his instance in 
presence of the witnesses. Such recovery is admissible under section 27 of the Evidence Act.  

 
26. As regards recovery of chen/dao at the instance of the condemned-appellant from the 

ceiling of his shop, I would like to rely on the case of Abdus Samad Vs. The State, (1964)16 
DLR (SC)261. It has been held in the above case that the remains of the dead body were 
found from a very lonely place where no person would ordinarily go to search for clues to the 
child missing from the town four miles away, a reason has to be found why the police went to 
that place at all, and no other reason is offered than that the accused himself led them to that 
place. 

  
27. In the case of Khalil Mia Vs. State (1999)4 BLC (AD)223, it has been held that at the 

showing of the accused some wearing apparels were recovered from a ditch behind BBI Jute 
Mills and that the condemned-prisoner himself recovered the articles getting down to the 
ditch while in police custody. The recovery of other wearing apparels and toiletries of the 
deceased at the showing of the condemned-prisoner while in police custody leads to the 
irresistible conclusion that the condemned-prisoner had the most intimate relationship with 
the deceased and that wearing apparels and toiletries of the deceased must have been either in 
the possession of the condemned-prisoner or within his knowledge as to where those articles 
were. These recoveries are admissible in evidence under section 27 of the Evidence Act.  

  
28. Relying on these cases cited above, I am of the view that the recovery of chen/dao by 

the condemned-appellant is a relevant fact and is admissible under section 27 of the Evidence 
Act. This piece of evidence also supports the other evidence on record.  

  
29. The principle expounded in the cases referred to above applies to the facts and 

circumstances of the case in hand. 
  
30. Mr. Md. Helal Uddin Mollah, learned Advocate for the condemned-appellant, submits 

that statement of the condemned-appellant under section 342 of the Code of Criminal 
Procedure was not recorded in accordance with law and such defect is not curable and as 
such, the condemned-appellant is entitled to be acquitted of the charge levelled against him. 
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31. In the case in hand, 342 statement was recorded twice one on 07.05.2008 and the 
other on 24.06.2008 which was the actual 342 statement of the condemned-appellant under 
the Code of Criminal Procedure. The 342 statement is quoted below: 

“Avcbvi weiæ‡× ivóªc‡ÿi Awf‡hvM GB †h, Avcwb MZ Bs 16/7/04 ZvwiL iv‡Z MvRxcyi KvjxMÄ _vbvaxb 

mvBjw`qv MÖv‡gi Avcbvi emZ N‡i Avcbvi ¿̄x bviMxm‡K †Qb`v Øviv †KvcvBqv wbg©gfv‡e Lyb Kwiqv‡Qb| G 

e¨vcv‡i g„Zvi wcZv _vbvq GRvnvi Kwi‡j cywjk gvgjvwU Z`šÍ Kwiqv Avcbvi weiæ‡× AvbxZ Awf‡hvM 

cÖv_wgKfv‡e cÖgvwbZ nB‡j `Û wewa 302 avivq Awf‡hvM cÎ `vwLj K‡i| Z`šÍKv‡j Avcwb D³ Ly‡bi 

NUbvi mv‡_ wb‡Ri m¤ú„³Zvi K_v cywj‡ki wbKU ¯x̂Kvi Kwiqv‡Qb|  

c‡i gvgjvwU AÎv`vj‡Z e`jx nB‡j GKB avivq PvR© MVb Kwiqv Dnv cÖKvk¨ Av`vj‡Z cvV I e¨vL¨v 

Kwiqv Avcbv‡K ïbv‡bv nB‡j Avcwb wb‡R‡K wb‡`v©l `vex K‡ib Ges wePvi cÖv_©bv K‡ib| Zr‡cÖwÿ‡Z ivóªcÿ 

Avcbvi weiæ‡× AvbxZ Awf‡hvM cÖgvbv‡_© 7 Rb mvÿx‡K Av`vj‡Z nvwRi Kwiqv Zvnv‡`i Revbew›` ‡iKW© 

K‡i Ges Avcbvi cÿ †_‡K mvÿx‡`i †Riv Kiv nq| mvÿ¨ MÖnY †k‡l h_vh_ c×wZ AbymiY c~e©K MZ 

7/5/08 Bs Zvwi‡L Avcbv‡K †dŠR`vix Kvh©wewai 342 avivq cixÿv Kiv nq| Rev‡e Avcwb wb‡`v©l `vex 

Kwiqv wc, WweøD-5 †gvt †gvRv‡¤§j nK gvóvi, wc, WweøD-6 bs †gvt Avey eKi wmwÏK I wc, WweøD-7 Wvt 

†gvnv¤§` mvjgvb †K wiKj KiZt cybivq †Riv Kivi my‡hvM cÖv_©bv K‡ib| Av`vjZ Avcbvi cÖv_©bv gÄyi c~e©K 

D‡jøwLZ mvÿx‡`i wiKj K‡i Ges Avcbvi cÿ †_‡K D³ mvÿx‡`i †Riv Kiv nBqv‡Q| Avcwb Av`vj‡Z 

Dcw ’̄Z _vwKqv mvÿx‡`i Revbew›` I †Riv ïwbqv‡Qb| mvÿxiv Avcwb D³ nZ¨vKvÛ msMwVZ Kwiqv‡Q ewjqv 

mywbwÏ©ó Ges my¯úófv‡e mvÿ¨ cÖ̀ vb Kwiqv‡Qb| GLb Avcbvi weiæ‡× AvbxZ Awf‡hvM Ges M„nxZ mv‡ÿ¨i 

wfwË‡Z- 

cÖkœt- Avcbvi Reve wK?  

DËit- wb‡`v©l| 

cÖkœt- Avcwb mvdvB mvÿx w`‡eb?  

DËit- bv|  

cÖkœt Avcwb wjwLZ ev †gŠwLKfv‡e wKQz ej‡eb wK?  

DËit bv|”  
 
32. Having gone through statement recorded under section 342 of the Code of Criminal 

Procedure, I find that the statement was not recorded specifying the evidence adduced by 
individual witnesses but it cannot be said that the appellant was prejudiced in any way by 
such minor omission because he is a literate person and at his instance P.Ws.5, 6 and 7 were 
recalled. After recalling the aforesaid witnesses they were again cross-examined none other 
than by the appellant himself. Therefore, I am of the view that the condemned-appellant 
being a literate person and the witnesses having been examined in his presence, he was not at 
all prejudiced by such a minor defect in recording his statement under section 342 of the 
Code of Criminal Procedure.  

  
33. In this connection reliance may be placed on the case of The State vs Md. Zakir 

Hossain (2018)23 BLC (AD)150 where Muhammad Imman Ali,J. stated in paragraph 21 as 
under: 

“An issue was raised by the advocate for the respondent, Rayhan that his attention 
was not drawn to his confessional statement when he was examined under section 342 
of the Code. In this regard the fundamental issue is whether the accused was 



16 SCOB [2022] AD     Md. Abdul Awal Khan Vs. The State              [Syed Mahmud Hossain, CJ (Minority view)]       30  

prejudiced by the omission to bring to his notice the fact that he had made a 
confessional statement implicating himself in the offence charged. The High Court 
Division considered several decisions where it had been held that “incriminating 
evidence or circumstances sought to be proved by the prosecution must be put to the 
accused during examination under section 342 of the CrPC otherwise it would cause a 
miscarriage of justice”. The learned Advocate for the appellant has referred to the 
decision in the case of Mezanur Rahman vs State, 2 BLC (AD) 27, where it was held 
that the accused was aware of the fact that he had made a confessional statement and 
the magistrate had also deposed in respect of the recording of the confessional 
statement, and hence the accused was not prejudiced by the omission to specifically 
bring to his notice the confessional statement.” 

  
Reliance may also be placed on the case of 28 DLR (SC) 35 and 1 BLC (HCD) 345.  
  
34. Relying on the cases referred to above, I am inclined to hold that the condemned-

appellant was not at all prejudiced because of the minor omission made by the learned 
Additional Sessions Judge while recording the statement under section 342 of the Code of 
Criminal Procedure. 

  
35. It is the defence case that on the night of occurrence, the appellant came to his house 

at 4 A.M. It is of course true that a person can come to his house at any time and it cannot be 
questioned by anybody but in the case in hand what prompted the appellant on the fateful 
night to come to his house at 4 A.M. had not been explained. It is not the defence case that on 
getting information of murder of his wife he rushed to his house. This fact also indicates that 
the appellant was in fact, responsible for causing the death of his wife. 

  
36. Therefore, I am of the view that the prosecution has been able to prove the charge 

under section 302 of the Penal Code against the condemned-appellant beyond all reasonable 
doubt. As regards the sentence, I am of the view that there was rancorous relationship 
between the husband and wife which resulted in the death of the wife. When bitter 
relationship exists between the husband and wife for a long time capital sentence of death 
should not be inflicted in such a case. 

 

37. Therefore, the sentence of death passed by the trial Court and affirmed by the High 
Court Division should be commuted to imprisonment for life.  

 

38. Accordingly this criminal appeal is dismissed and the sentence of death passed by the 
trial Court and confirmed by the High Court Division is commuted to imprisonment for life 
and to pay a fine of Tk.50,000/-, in default, to suffer rigorous imprisonment for 1 (one) year 
more.  

  

39. Jail Petition No.09 of 2014 is dismissed in the light of the judgment delivered in 
Criminal Appeal No.27 of 2016.  
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Muhammad Imman Ali, J (Majority view): 
 

40. This criminal appeal is directed against the judgement and order dated 25.02.2014 
passed by the High Court Division in Death Reference No.86 of 2008 heard along with Jail 
Appeal No.865 of 2008 confirming the death sentence passed by the learned Additional 
Sessions Judge, First Court, Gazipur in Sessions Case No.3 of 2005 convicting the appellant 
under section 302 of the Penal Code sentencing him to death in connection with Kaligonj 
Police Station Case No.7 dated 16.07.2004 corresponding to G.R. No.278 of 2004. 

 
41. The facts of the case, in brief, are that informant's daughter Nargis was the wife of 

appellant Awal Khan and out of their wedlock 2 children were born. Appellant Awal Khan 
had a stationary shop half mile away from his house and he used to sell mobile phones with 
other articles. Appellant Awal Khan was in Saudi Arabia for 6 years. He returned and opened 
several businesses. On many occasions he used to sleep in his shop at night. On 16.07.2004 at 
about 6 A.M. the informant got news that his daughter has been murdered in her husband’s 
house. Getting this news, the informant along with his wife went to the house of the appellant 
and found the dead body of their daughter in her room. Appellant Awal Khan was in his 
shop, and he came to his house at 4 A.M. and saw his wife dead and the door of the room was 
open. Inside the house 2 sons of the accused were sleeping and the neighbours knew nothing 
about the occurrence of murder. Informant Ibrahim Dewan lodged FIR with Kaligonj Police 
Station, Gazipur, on 16.07.2004 stating the murder was committed by unknown persons. 

 
42. Police after investigation submitted charge sheet against accused Md. Abdul Awal 

Khan under Section 302 of the Penal Code. 
 
43. After framing charge learned Additional Sessions Judge, First Court, Gazipur, held 

the trial, examined 7 witnesses, and upon assessing the evidence found the appellant guilty 
under section 302 of the Penal Code and sentenced him to death.  

 
44. Reference under section 374 of the Code of Criminal Procedure was made to the High 

Court Division for confirmation of the sentence of death, which was registered as Death 
Reference No.86 of 2008. 

 
45. Before the High Court Division, Jail Appeal No.865 of 2008 was preferred by 

condemned prisoner Md. Abdul Awal Khan, which was heard along with the death reference.  
 
46. By the impugned judgement and order, the High Court Division accepted the 

reference and dismissed the jail appeal, and thereby maintained the judgement and order of 
conviction and sentence passed by the trial Court in Sessions Case No. 3 of 2005.  

 
47. Hence, Criminal Appeal No. 27 of 2016 was filed before this Division and the 

condemned prisoner also filed Jail Petition No.9 of 2014.  
 
48. The instant criminal appeal and jail petition were heard by this Division using virtual 

means under the provisions of the Av`vjZ KZ…©K Z_¨-cÖhyw³ e¨envi AvBb, 2020| 

 
49. Mr. Helal Uddin Mollah, learned Advocate appearing on behalf of the appellant 

submitted that there is no eye witness of the alleged occurrence. The circumstantial evidence 
is not knitted together to sustain the conviction, as such the judgement and order passed by 
the High Court Division is liable to be set aside. He also submitted that the High Court 
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Division due to misreading, non-reading, non-consideration of materials on record and 
misconstruction of law, facts and circumstances of the case most whimsically passed the 
judgement and order upholding the judgement and order passed by the trial Court confirming 
the death sentence, as such the judgement and order is liable to be set aside. He submitted 
that the informant in his FIR stated that "RvgvB ‡`vKv‡b wQj"| There is no witness regarding “last 
seen” of the accused in connection with the occurrence, as such the judgement and order is 
liable to be set aside. He submitted that examination of the accused under section 342 of the 
Code of Criminal Procedure was not in accordance with law. No depo s it io n  of a n y P.W.s was 
placed before the accused as such the judgement and order is liable to be set aside. He further 
submitted that the police seized no wearing clothes of the deceased, and no blood-stained earth 
was seized from the place of occurrence. The dao seized was not blood stained and does not 
connect the appellant with the murder, as such the judgement and order of is liable to be set 
aside. The learned Advocate lastly submitted that there is no place of occurrence marked in 
the sketch map and index which creates doubt about the place of occurrence, as such the 
judgement and order is liable to be set aside. 

 
50. Mr. A.M. Amin Uddin, learned Attorney General and Mr. Biswajit Debnath, learned 

Deputy Attorney General appeared for the State. It was submitted on behalf of the State that 
when the victim is killed while in the custody of her husband then the burden is upon the 
husband to explain how his wife met her death. The evidence is clear that the victim was 
killed in the bedroom inside her husband’s house. Therefore, there can be no doubt she was in 
his custody at the time when she was killed. It was further submitted that the dao used for the 
killing was recovered from the shelf in the shop of the appellant at his pointing out. The 
learned Attorney General submitted that the facts and circumstances point to the guilt of the 
appellant and hence the impugned judgement does not call for any interference by this 
Division. 

 
51. We have considered the submissions of the learned Advocate for the appellant and the 

learned Attorney General for the State, perused the impugned judgement and order of the 
High Court Division and other connected papers on record.  

 
52. It appears that there is no eyewitness of the alleged occurrence. Moreover, there is no 

witness regarding the appellant being last seen with the victim in connection with the 
occurrence. The informant stated in his FIR that the appellant was in his shop during the time 
of occurrence, and he did not disclose any suspicion about the appellant’s involvement. Later, 
the appellant was arrested by the police upon suspicion. According to the statement of P.Ws. 
1, 4, 5 and 6 the appellant confessed his guilt before them and accordingly the chen dao 
which was used to murder his wife was recovered from his shop. The appellant refused to 
give any confessional statement when he was brought before the Magistrate. We note that if 
extra-judicial confession had been made, it was done in the presence of the police and is 
therefore not relevant under section 24 of the Evidence Act and cannot be the basis of 
conviction. The recovery of the dao at the pointing out of the appellant is admissible evidence 
in view of section 27 of the Evidence Act. However, there is no legal evidence on record to 
show that the said dao was used to deal the blows upon the victim.  

 
53. We also find some merit in the submission of the learned Advocate appearing on 

behalf of the appellant that the examination of the appellant done by the trial court under 
section 342 of the Code of Criminal Procedure was not conducted properly as the 
incriminating evidence in the depositions of the prosecution witnesses were not placed before 
the appellant in accordance with law. Hence, we are of the opinion that the examination of 
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the appellant under section 342 of the Code was not lawfully done by the trial Court. So, the 
trial conducted by the court below is liable to be vitiated. 

 
54. With regard to the evidence on record, the police recovered the chen dao with which 

the appellant is alleged to have killed his wife. The dao belonged to the Imam of the Mosque 
Mohammad Osman Goni (P.W.2) and it was recovered from the shelf inside the shop of the 
appellant at his pointing out. Md. Mozammel Hoque Master (P.W.5) was a witness to the 
seizure of the dao. In his cross examination he stated that he along with others including the 
Imam (P.W.2) went inside the shop of the appellant. Therefore, the seizure of the dao would 
have been done in the presence of the Imam (P.W.2). However, P.W.2 in his cross 
examination categorically stated that he did not see the recovery of the dao. Abul Kashem 
Moral (P.W.4) who also witnessed the recovery of the dao and was a witness to the seizure 
list stated that the seizure list was prepared 2/3 days later and that there was no identification 
marked on the dao. From the seizure list (exhibit-3) relating to the dao it appears that the dao 
had some soil on its body and the tip was broken. There is no evidence of any blood stain on 
the dao and in fact PW5 and the Investigating Officer stated in their respective cross 
examination that the chen dao, which was recovered did not have any blood stain. Hence, 
there appears to be some doubt whether the dao recovered was in fact used as the weapon to 
kill the victim. It was also not produced in Court at the time of cross examination of the 
prosecution witnesses. Had it been produced, then it could have been elicited whether there 
was any trace of blood on the dao and whether it was capable of causing penetrating injury 
with the tip of it having been broken. Doubts thus created will go to the benefit of the 
accused-appellant. 

 
55. The evidence shows that seven deep injuries were inflicted upon the victim, which 

would naturally have caused spurts of blood to stain the clothes of the assailant. The appellant 
was at the scene of the occurrence from 4 AM. There was no evidence to suggest that his 
clothes were blood-stained or that he had changed his clothes or that he had washed the 
stained clothes. 

 
56. Moreover, there was no seizure list to show how and when and from where the blood-

stained clothes of the victim were recovered. With so many deep cut/penetrating injuries, it 
would be expected that the wearing apparel of the victim would also be cut. Bur there was no 
evidence in that regard. 

 
57. The evidence of Dr. Md. Salman (P.W.7) in juxtaposition with the postmortem report 

(exhibit-6), shows that there were seven injuries on the body of the deceased. Five of those 
injuries were bone-deep cut injuries and two other injuries were penetrating injuries, 4cm and 
5cm deep. It was suggested to P.W.7 that more than one person and more than one weapon 
was involved in the attack upon the victim, to which he replied that he did not know.  

 
58. A chen dao when used as a weapon for the purpose of attacking someone would not 

create a penetrating wound, particularly since the tip of the dao was broken. It appears, 



16 SCOB [2022] AD     Md. Abdul Awal Khan Vs. The State              [Muhammad Imman Ali, J (Majority view)]       34  

therefore, that a dao was not the only weapon used to inflict injur1ies upon the victim. Hence, 
there appears to be a serious doubt about the allegations as made out in the prosecution case.   

 
59. The learned Judge of the trial Court observed that it was proved that the accused tied 

up the hands and feet of the victim before dealing blows upon her because there was no 
evidence of any injury on her hands. This is clearly surmise and conjecture of the learned 
Judge which is not supported by any evidence of on record. The learned Judge also observed 
that the accused admitted his guilt in the presence of P.Ws 3, 4, 5 and 6 and that there was no 
reason to disbelieve these witnesses. However, we find from deposition of the witnesses that 
the accused is alleged to have admitted having killed his wife when he was brought back to 
the village by the police. Any such admission in the presence of police should have been left 
out of consideration by the learned trial Judge. We find that P.W.5 categorically stated in his 
cross-examination that at the time of his arrest the accused did not admit the murder. Thus, 
the conclusion arrived at by the learned trial Judge were palpably erroneous, based on 
irrelevant evidence.  

 
60. We note from the deposition of the informant (PW1) that the appellant is his nephew. 

Hence, the appellant and the victim were first cousins before their marriage, which took place 
8/9 years prior to the occurrence, according to PW2, the Imam. The couple have two children 
and there is no allegation of any quarrel between them. We also find from the evidence on 
record that P.Ws 3, 4, and 5, whose evidence was relied upon by the learned trial Judge to 
convict the accused-appellant, stated in their evidence that the accused was a good person. 
There was no suggestion from any quarter that the appellant had a bad relationship with his 
wife or anyone else.  

 
61. Md. Mozammel Haque Master (PW5) stated in his cross examination that the 

appellant admitted to the I.O. in the presence of himself, Kashem Member (PW4) and 
Afzal(PW3) that he killed his wife due to an illicit relationship with his sister-in-law and 
killed his wife because she protested. Such admission cannot be considered since if it was 
done in the presence of the police then it is irrelevant evidence.  

 
62. On the other hand, it is admitted that there was some incident relating to the victim’s 

sister Nasrin, who was married off from another house instead of from the house of her father 
(the informant). The defense suggestion was that Nasrin had been abducted by Kabir Dewan, 
Awlad Hossain and Musharraf and that the appellant brought her back and as a result due to 
that occurrence an enmity had developed and the said Kabir Dewan, Awlad Hossain and 
Musharraf came back to take revenge on the appellant, and not finding him in the house they 
killed his wife. In our view such circumstance cannot be brushed aside, and it goes in favour 
of the appellant.  

 
63. The learned trial Judge appears to have taken into consideration the alleged admission 

by the appellant in presence of P.Ws 2,3,4 and 5 but failed to appreciate that if there was such 
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an admission, it was made when the appellant was accompanied by the police and hence 
inadmissible under section 24 of the Evidence Act. The conviction and sentence were thus 
not based on legal evidence. 

 
64. With regard to the victim’s death while in the custody of her husband, the evidence on 

record shows that the appellant used to stay at his shop. There was no evidence that on that 
night he was sleeping in his own house. Hence, there is sufficient explanation from the 
appellant that he was not present in the house when his wife was attacked, and provision of 
section 106 of the Evidence Act are not applicable in the facts of the instant case. 

 
65. In the facts and circumstances discussed above we find that the doubt created by the 

evidence on record indicate the innocence of the convict appellant. The judgement of 
conviction and sentence awarded by the trial Court is not based on a proper assessment of the 
evidence on record. There was no legal evidence on which to base the conviction of the 
appellant. The High Court Division fell into the same error as the trial Court.  

     
66. Accordingly, Criminal Appeal No.27 of 2016 is allowed by majority decision. The 

impugned judgement of the High Court Division as well as that of the trial Court are set 
aside. The convict appellant Md. Abdul Awal Khan, son of Aziz Khan of village, Saildia, 
Police Station-Kaligonj, District, Gazipur is acquitted of the charge levelled against him and 
his conviction and sentence are set aside. Let him be set at liberty forthwith if he is not 
wanted in connection with any other case. 

 

67. Jail petition No.09 of 2014 is disposed of in the light of the judgement delivered in 
Criminal Appeal No. 27 of 2016.      

                     

68. Hasan Foez Siddique, J: I have gone through the judgments proposed to be delivered 
by my brothers, Syed Mahmud Hossain, C.J. and Muhammad Imman Ali, J. I agree with the 
reasoning, findings and decision given by Muhammad Imman Ali, J. 
 

69. Abu Bakar Siddique, J: I have gone through the judgments proposed to be delivered 
by my brothers, Syed Mahmud Hossain, C.J. and Muhammad Imman Ali, J. I agree with the 
reasoning, findings and decision given by Muhammad Imman Ali, J. 

 

70. Md. Nuruzzaman, J: I have gone through the judgments proposed to be delivered by 
my brothers, Syed Mahmud Hossain, C.J. and Muhammad Imman Ali, J. I agree with the 
reasoning, findings and decision given by Muhammad Imman Ali, J. 
 

71. Obaidul Hassan, J: I have gone through the judgments proposed to be delivered by 
my brothers, Syed Mahmud Hossain, C.J. and Muhammad Imman Ali, J. I agree with the 
reasoning, findings and decision given by Muhammad Imman Ali, J. 

 

Courts Order 
80. The appeal is allowed and the jail petition is disposed by majority decision. 
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Editors’ Note 
This case involves killing of a child and causing grievous injury on the head of the mother of 
the child while both the victims were sleeping in their bedroom. There was no eye witness in 
this case. After arrest the appellant gave a confessional statement. The Appellate Division 
found the confessional statement of the Appellant voluntary and true and also held that there 
was no sudden provocation to bring the offence within the category of culpable homicide not 
amounting to murder and therefore, confirmed the findings of the Courts below as to the 
conviction of the appellant. But considering, among others, the peculiar circumstances that 
the appellant out of grudge dealt stone blows aimed at the head of Khadiza Begum (PW2) but 
that accidentally struck the head of victim Farzana and as a result of that the minor child died 
instantly, commuted appellant’s death penalty to imprisonment for life. 
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Commutation of death Penalty: 
According to the confessional statement, the appellant out of grudge dealt the blows 
aimed at the head of Khadiza Begum (PW2) but that accidentally struck the head of 
victim Farzana and as a result of that the minor child died instantly. Taking that into 
consideration and all other aspects we are of the opinion to commute the sentence of 
death to imprisonment for life.                           ...(Para 17) 
 

JUDGMENT 
 

Muhammad Imman Ali, J:  
 

1. Delay of 140 days in filing Criminal Appeal No.142 of 2014 is hereby condoned. 
 
2. This criminal appeal was preferred against the judgement and order dated 02.07.2014 

passed by the High Court Division in Death Reference No.42 of 2009 heard along with Jail 
Appeal No.430 of 2009 accepting the reference and dismissing the jail appeal thereby 
maintaining the judgement and order of conviction and sentence passed by the Additional 
Metropolitan Sessions Judge, Court No.4, in Sessions Case No.205 of 2006 under section 302 
of the Penal Code sentencing the appellant to death.  

 
3. The prosecution case, in brief, is that the convict-appellant Md. Masum Billah being 

the nephew of informant Delowar Hossain used to stay in the rented house of the informant 
but he was ousted from the said rented house as his moral character deteriorated. Thereafter, 
the convict-appellant was trying to cause harm to the informant by using slang language and 
also uttered threat to teach good lesson. About 10 days before occurrence, the convict-
appellant threatened the informant by unutterable slang language. On 10.09.2005 at about 
6.45 A.M, the informant went to work leaving his wife and minor daughter in his rented 
house. On the same day at about 5.00 P.M. he was informed by Rehana Begum (PW5) 
another Sub-lessee of the house through mobile phone that the door of the western room was 
found shut from inside but the lock of the front door was found broken and the household 
articles of the rooms were found vandalised. At about 6.15 P.M. he along with other inmates 
broke open the lock, entered into the bedroom and found his wife and daughter lying injured 
on the bed, bleeding profusely. He took his wife and minor daughter to the hospital but the 
Doctor declared his daughter, Farzana dead and found his wife’s condition to be serious. She 
was admitted to the hospital. The informant suspected the convict-appellant and lodged FIR. 
The wife of the informant, after being released from hospital disclosed the name of the 
convict-appellant as the assailant. The convict-appellant remained absconding till he was 
arrested by the Police, and after Police remand he made a confessional statement before the 
Magistrate. 

 
4. The police investigated the case, visited the place of occurrence, prepared sketch map, 

seized alamots and prepared seizure list, recorded statements of the witnesses under section 
161 of the Code of Criminal Procedure (the Code). The accused made a confessional 
statement which was recorded under section 164 of the Code of Criminal Procedure. After 
investigation, on 31.10.2005 police submitted charge sheet against the appellant under 
sections 302/307/325/380/411 of the Penal Code. 
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5. After submission of police report the case record was transmitted to the Court of 
learned Metropolitan Sessions Judge, Chattogram and it was registered as Sessions Case 
No.205 of 2006. Ultimately, the trial was held by the learned Additional Metropolitan 
Sessions Judge, Court No.4, who framed charge against the condemned prisoner under 
Sections 325, 302 and 380 of the Penal Code. The charges were read over to the sole accused 
to which he pleaded not guilty and claimed to be tried. 

 
6. During trial the prosecution examined 17 witnesses and they were cross examined. 

After completion of the evidence the accused was examined under Section 342 of the Code of 
Criminal Procedure whereupon he again pleaded his innocence and produced three defence 
witnesses. 

 
7. Upon hearing the parties and considering the evidence and materials on record the 

Additional Metropolitan Sessions Judge, 4thCourt, Chattogram by the judgement and order 
dated 16.06.2009 convicted the accused Masum Billah under section 302 of the Penal Code 
for the murder of Farzana Akter Emu and sentenced him to death with fine of Tk.1,000/-. 

 

8. Reference under section 374 of the Code of Criminal Procedure was made to the High 
Court Division for confirmation of the sentence of death of the convict-appellant, which was 
registered as Death Reference No.42 of 2009. Before the High Court Division, the convict-
appellant Masum Billah preferred Jail Appeal No.430 of 2009, which was heard along with 
the death reference. 

 
9. By the impugned judgement and order, the High Court Division accepted the reference 

and dismissed Jail Appeal No.430 of 2009 confirming the judgement and order of conviction 
and sentence passed by the trial Court. 

 
10. Hence, the instant criminal appeal was filed before this Division. 
 

11. Mr. Mansurul Haque Chowdhury, learned Senior Advocate appearing on behalf of the 
appellant submitted that the conviction and sentence is bad in law and facts and the 
prosecution did not prove the case beyond reasonable doubt but the Court awarded the 
sentence of death and as such the judgement of the High Court Division is liable to be set 
aside. He further submitted that the prosecution witnesses did not disclose the case properly 
as they all are not the eye witnesses of the fact but only on the basis of the circumstantial 
evidences the learned Judge awarded the capital punishment of death. He also submitted that 
the learned Judge did not consider the defence case and the witnesses at all and ignoring the 
witnesses awarded the capital punishment for death which is not sustainable in law. He 
further submitted that the confessional statement of the appellant, if believed, shows that he 
had no intention to deal any blow on the child victim and, therefore, he had no intention to 
cause her death. He lastly submitted that the appellant’s sentence of death may be commuted 
to imprisonment for life. 

 

12. Mr. Biswajit Debnath, learned Deputy Attorney General appearing on behalf of the 
respondent made submission in support of the impugned judgement and order of the High 
Court Division. He also submitted that this is a cold blooded killing of a child and also 
causing grievous injury on the head of the mother of victim Farzana while both the victims 
were sleeping in their bedroom. He further submitted that the appellant being outsider 
intentionally entered into the bedroom of the victims and caused stone (puta) blow on the 
head of victim Khadiza Begum (mother of the deceased child) first and thereafter, dealt a 
stone blow on the head of deceased victim Farzana Akter Emu, and receiving such blow the 
victim died instantaneously. He further submitted that there is no defence case by which the 
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act of the appellant can be considered within the exceptions as provided in Section 300 of the 
Penal Code. He submitted that the confessional statement made by the appellant if it is read 
together with the evidence of PW2, clearly and unambiguously proves beyond doubt that the 
appellant entered into the occurrence house with an intention to kill PW2 and inflicted the 
blow with a stone (puta) and thereafter caused blow on the head of the victim Farzana who 
died and thereafter the victim Khadiza Begum after taking treatment in the hospital for 18 
(eighteen) days was released and as such the sentence as awarded against the appellant is 
liable to be sustained. 

 

13. We have considered the submissions of the learned Advocate on behalf of the 
appellant and the learned Deputy Attorney General for the State, perused the impugned 
judgement and order of the High Court Division and other connected papers on record. It 
transpires that the convict-appellant had made a confessional statement regarding the facts of 
this case. The Magistrate who recorded the statement was examined in Court as PW3 who 
has recorded the said statement after complying with all the mandatory requirements of law 
as provided in sections 164 and 364 of the Criminal Procedure Code. During cross-
examination there was nothing to suggest that the said statement was not voluntary and true. 
The defence witnesses DW1, DW2 and DW3 also deposed that the appellant had admitted to 
them the fact of causing blow on the head of victim Khadiza Begum with a stone (puta). It 
appears to us that the said statement made by the appellant is voluntary and true. 

 

14. In the instant case the fact of sudden provocation and other considerations to bring an 
act of commission of offence within the category of culpable homicide not amounting to 
murder are absent. In the instant case it has been well proved by the evidence of PW2 as well 
as by the confessional statement of the appellant that the appellant with a view to strike blows 
on the head of the victim entered into the occurrence room and dealt blows without being 
provocated by the victims. Nothing is available on record to justify the act of the appellant. 

 

15. Regarding the sentence imposed upon the convict-appellant, the learned 
Advocate prayed for commuting the sentence of death to one of imprisonment for 
life.  

 
16. Mr. Mansurul Haque Chowdhury, pointed out that appellant has suffered in the 

condemned cell for about 12 years and has been suffering for a much longer period in 
custody, since he faced the trial. He has no previous conviction according to the charge sheet 
and does not pose any threat to society. 

 
17. According to the confessional statement, the appellant out of grudge dealt the blows 

aimed at the head of Khadiza Begum (PW2) but that accidentally struck the head of victim 
Farzana and as a result of that the minor child died instantly. Taking that into consideration 
and all other aspects we are of the opinion to commute the sentence of death to imprisonment 
for life. 

 

18. In the result the appeal is dismissed. The sentence of death of the appellant Masum 
Billah alias Md. Masum Billah, son of Abdus Salam Akond, of Village-West Baniakhali, 
Police Station-Sharankhola, District-Bagerhat is commuted to imprisonment for life and also 
to pay a fine of Tk.50,000/-(fifty thousand), in default, to suffer rigorous imprisonment for 
2(two) years more. He will get the benefit of section 35A of the Code of Criminal Procedure 
in calculation of his sentence and other remission as admissible under the Jail Code.  

 

19. Jail Petition No.22 of 2014 is disposed of in the light of the judgement passed in 
Criminal Appeal No.142 of 2014.  
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Editors’ Note 
In the instant case after 5 days’ search the dead body of the wife of the appellant was found in 
the septic tank of the house. There was no eyewitness of the murder. The appellant himself 
joined the search and at the same time tried to mislead others saying that the Jinn or Genie 
(some sort of supernatural creatures) picked up the victim in their realm. The victim was a 
simple woman who did not have any enmity with anyone. The Appellate Division assessing 
evidence found that the appellant failed to discharge his obligation to explain how his wife 
had met with her death as at the time of occurrence she was under his custody. Further, the 
Appellate Division though concurred with the finding of the High Court Division as to the 
conviction of the appellant, it commuted the sentence of death on the ground, inter alia, that 
if the appellant is handed down death penalty his two sons will become orphans.   
 
Key Words 
Wife killing case; Commutation of death penalty; Section 342 of the Code of Criminal 
Procedure 
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Section 342 of the Code of Criminal Procedure, 1898 
Husband is duty bound to explain his wife’s death when his wife dies in his custody and 
he can explain it in his 342 statement: 
 
From the testimonies of the PWs. 1, 8 and 9 it was proved beyond all reasonable doubt 
that the instant appellant left the PW.1’s house with his wife Nasima Begum Aka 
Bahana along with their two sons before the alleged killing of her. This event eventually 
proved that Nasima alias Bahana before her death was in undeniably in the custody of 
her husband, the instant appellant. On 01-05-2006, it was reported that she was missing. 
On 06-05-2006, her corpse was recovered from the septic tank of her husband. The 
appellant in his confessional statement admitted aforesaid recovery. He not only knows 
the recovery of corpse, rather, knows about the killing, even though, he falsely searched 
for Nasima with other inmates of the house only to show publicly that Nasima was 
really missing which was not fact. The appellant’s such a pretext undoubtedly proved 
that he was fully aware about the murder. …the instant appellant as the husband is 
solely responsible and duty bound to explain as to how and when his wife, Nasima 
Begum alias Bahana was died. He was miserable failed to explain, even if, he was 
examined under section 342 of the Code of Criminal Procedure to that effect.  

            ...(Paras 19 and 20) 
   

JUDGMENT 
 

Md. Nuruzzaman, J: 
 
1. This criminal appeal at the instance of the accused appellant is directed against the 

judgment and order dated 21.04.2013 passed by the High Court Division in Death Reference 
No.10 of 2008 with Criminal Appeal No.915 of 2008 and Jail Appeal No.175 of 2008 
confirming the death reference and dismissing the criminal appeal and jail appeal and thereby 
affirming the judgment and order dated 12.02.2008 passed by the learned Judge of the Nari-
O-Shishu Nirjatan Daman Tribunal, Faridpur, convicting the accused appellant under section 
11(Ka)/30 of the Nari-O-Shishu Nirjatan Daman Ain, 2000 (as amended in 2003) (shortly, 
‘Ain’) and sentencing him to death with a fine of taka 1,000/- (Taka one thousand) in Nari-O-
Shishu Nirjatan Case No.101 of 2006 arising out of Modhukhali P.S. Case No.05 dated 
06.05.2006 corresponding to G.R. No.62/2006. 

 
2. Prosecution case, in brief, is that the informant’s daughter namely victim Nasima 

Begum alias Bahana, was given in marriage to the accused Anwar about 10 years ago and 
Bahana gave birth to two sons. The victim, wife of the accused appellant Anwar was slightly 
crippled in left hand and right leg from her birth. After marriage, the accused persons often 
used to beat and torture her for dowry and send the victim back to her father’s house. The 
informant gave cash Tk.80,000/-(Taka eighty thousand) on several occasions to the accused 
Anwar. Moreover, the informant arranged a job for Anwar as a guard in a company in Dhaka. 
But torturing the victim continued. On 01.05.2006 at about 9.00 A.M., the accused Anwar 
along with his wife and kids came to the house of the informant and demanded Tk.10,000/- 
for dowry. But the father-in-law of Anwar i.e. the informant refused to fulfill the demand. 
Consequently, the accused Anwar left father-in-law’s house with his wife and sons. At that 
night at about 11.45 hours, the informant heard from an unknown van driver that the victim 
Bahana was untraceable. On getting the message, the informant along with some persons 
rushed to the house of Anwar and inquired about the victim. But Anwar could not give 
satisfactory reply. The informant learnt from the local people that Anwar beat the victim. 
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Thereafter, she became unconscious and on 06.05.2006, the informant came to know from 
one Alam member that a dead body had been found in the septic tank. Accordingly, the 
informant intimated the matter to the Modhukhali Police Station. Subsequently, Police came 
to the spot and recovered the dead body of the victim from the place of occurrence and the 
informant identified the dead body of the victim. Hence, one Md. Abul Hossain (P.W.1), 
father of the victim as informant lodged a First Information Report (shortly, “FIR”) on 
06.05.2006 against the accused persons including the accused appellant under sections 
11(Ka)/30 of the Ain before the Officer-in-Charge of Modhukhali Police Station, Faridpur. 
Accordingly, Modhukhali Police station Case No.05 dated 06.05.2006 corresponding to G.R. 
No.62 of 2006 under sections 11(Ka)/30 of the Ain was started against the accused persons 
including the accused appellant. Hence the case.    

 
3. The police, completing the investigation, submitted Charge-sheet No.71 dated 

03.08.2006 under sections 11(Ka)/30 of the Ain against the accused appellant and two others. 
 
4. The case record was transmitted to the learned Judge of the Nari-O-Shishu Nirjatan 

Daman Tribunal, Faridpur (in short, the ‘Tribunal’) and was renumbered as Nari-O-Shishu 
Case No.101 of 2006.  

 
5. The Tribunal framed charge against the accused appellant including 5(five) others 

under sections 11(Ka)/30 of the Ain. The said charge was read over and explained to them to 
which they pleaded not guilty and claimed to be tried in accordance with law. 

 
6. The prosecution examined as many as 12(twelve) witnesses to prove its case and they 

were cross-examined by the defence. But the defence examined none. 
 
7. After closing the prosecution evidences, the accused persons including the accused 

appellant were examined under section 342 of the Code of Criminal Procedure, 1898. 
Repeating their innocence and termed the evidences as false and declined to adduce any 
evidence in their favour.  

 
8. The defence case as has been derived from the trend of cross-examination is of 

complete innocence and false implication.  
 
9. After conclusion of trial, the Tribunal upon considering the evidence and other 

materials on record by its judgment and order dated 12.02.2008 convicted the accused 
appellant Md. Anwar Sheikh and Md. Awal Sheikh under section 11(Ka)/30 of the Ain and 
sentenced them to death with a fine of taka 1,000/- (Taka one thousand)only.  

 
10. The Tribunal following the provision of section 374 of the Code of Criminal 

Procedure sent the death reference with connected case records to the High Court Division 
for confirmation of death sentence which was registered as Death Reference No.10 of 2008.  

 
11. Feeling aggrieved by and dissatisfied with the judgment and order of conviction and 

sentence dated 12.02.2008 passed by the Tribunal, the condemned appellant preferred the 
above mentioned Criminal Appeal and jail appeal before the High Court Division. The High 
Court Division, upon hearing both the parties and in consideration of the evidence on record, 
accepted the Death Reference No.10 of 2008 in part and dismissed the criminal appeal and 
jail appeal and thereby affirmed the judgment and order of conviction and sentence of the 
Tribunal by its judgment and order dated 21.04.2013. 
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12. Feeling aggrieved by the judgment and order dated 21.04.2013 of the High Court 

Division, the condemned appellant preferred the instant Criminal Appeal No.112 of 2013 
along with Jail Petition No.21 of 2013 before this Division. 

 

13. Mr. A.S.M. Khalequzzaman, the learned Advocate appearing on behalf of the 
condemned appellant in both the cases submits that there is no eye witness in the case and the 
prosecution witnesses are not reliable. He further submits that there is no independent and 
direct evidence in this case. He next submits that the trial Court as well as the High Court 
Division convicted and sentenced the condemned appellant merely upon conjecture and 
surmise, not upon legal evidences on record. He also submits that according to the statement 
of the condemned appellant Anwar Sheikh under section 164 of the Code of Criminal 
Procedure, Helena is the vital witness of this case but she was not examined; that is why, who 
is the actual murderer that was not ventilated lawfully. He next submits that the Tribunal fell 
into error of law in finding the condemned appellant Anwar guilty of the charges leveled 
against him as the prosecution has miserably failed to prove the case beyond reasonable 
doubt. He submits that the allegation of killing the deceased Bahana is not believable and the 
condemned appellant has been implicated by the informant out of suspicion. The tainted 
relationship sought to be proved as a motive of the offence but such motive was not proved 
by cogent and credible evidence. He emphasizes that the sentence of death passed upon the 
condemned appellant is extremely harsh and severe. He added that the death sentence should 
not be passed as routine and this is not a case in which sentence of death is warranted. He 
finally submits that the statement of condemned appellant Anwar Sheikh and witness Batashi 
Begum under 164 of the Code of Criminal Procedure are not corroborative with each other 
and, as such, those statements are not acceptable. The evidence of the prosecution witnesses 
are highly contradictory and discrepant and the prosecution case palpably suffers from its 
inherent improbabilities and, as such, the impugned judgment and order of the High Court 
Division is bad in law and, hence the same is liable to be set aside.    

 
14. Mr. S.M. Monir, the learned Additional Attorney General appearing on behalf of the 

State-respondent in Criminal Appeal No.112 of 2013 with leave of the Court submits that the 
prosecution had successfully established its case beyond any reasonable doubt and the 
ingredients of the aforesaid special provision of law having been attracted, the Tribunal duly 
found that the accused appellant had committed the offence. He further submits that there is 
no reason to disbelieve the witnesses nor the defence could shake the credibility of the 
witnesses. The story of the case clearly and exclusively suggests the involvement of the 
condemned appellant Anwar with the offence, that is, the condemned appellant Anwar tainted 
his relationship with the deceased over the demand of dowry. The accused appellant Anwar 
was demanding a proportionately large amount which the father of the victim was unable to 
pay. In this regard, the learned Additional Attorney General contends that the victim was an 
innocent village housewife who did not have any enmity with anyone and that the defence 
has also failed to produce any evidence on that count. The alleged occurrence also took place 
after 10 years of the marriage as meted out by the condemned appellant Anwar. The learned 
Additional Attorney General in this regard insists that a close reading of the statements of the 
Prosecution Witnesses will also suggest that the condemned appellant Anwar is solely 
responsible for the murder of the victim. He finally submits that the Tribunal committed no 
error in law or facts in passing the judgment and order of conviction and sentence against the 
condemned appellant Anwar and, therefore, there is no justifiable reason to interfere with the 
impugned judgment and order passed by the Tribunal.   

 
15. We have considered the submissions of the learned Advocate and the learned 
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Additional Attorney General of the respective parties. Perused the impugned judgment of the 
High Court Division and connected other materials on record.     

 

16. Now let us evaluate the evidence on record, circumstances the case, and decision of 
the High Court Division, whether order of conviction is justified or any error which calls for 
interference by this Division. 

 

17. From the depositions of the PW 1, 2, 3, 4, 8, 9, 10, 11 it clearly transpired that the 
dead body of the deceased Nasima Begum alias Bahana was recovered from the septic tank 
of her husband Md. Anwar Sheikh, the instant appellant. It was too approved from the inquest 
report and testimony of PW 6’s deposition.  

 

18. There was no sign of personal or social or kinfolk-rivalry with the deceased Nasima 
Begum also known as (in short, aka) Bahana with anyone of her neighbouring area as it 
appears from the evidences adduced that could make such a heinous murder indictment of her 
life. In fact, we too endorse with the High Court Division’s observation that she was a simple 
and innocent country housewife. Consequently, all the suspicions of the alleged murder 
focused on the inhabitants of her husband or in-laws house. 

 
19. From the testimonies of the PWs. 1, 8 and 9 it was proved beyond all reasonable 

doubt that the instant appellant left the PW.1’s house with his wife Nasima Begum Aka 
Bahana along with their two sons before the alleged killing of her. This event eventually 
proved that Nasima alias Bahana before her death was in undeniably in the custody of her 
husband, the instant appellant. On 01-05-2006, it was reported that she was missing. On 06-
05-2006, her corpse was recovered from the septic tank of her husband. The appellant in his 
confessional statement admitted aforesaid recovery. He not only knows the recovery of 
corpse, rather, knows about the killing, even though, he falsely searched for Nasima with 
other inmates of the house only to show publicly that Nasima was really missing which was 
not fact. The appellant’s such a pretext undoubtedly proved that he was fully aware about the 
murder. But he has measurably failed to take any step to save her life.    

 

20. As such, the instant appellant as the husband is solely responsible and duty bound to 
explain as to how and when his wife, Nasima Begum alias Bahana was died. He was 
miserable failed to explain, even if, he was examined under section 342 of the Code of 
Criminal Procedure to that effect. Moreover, it was proved from the testimonies of the PW 1, 
2, 3, 4, 8 that the present appellant not only concealed the fact of his wife’s death but also 
misled them saying that the Djinn or Genie (some sort of supernatural creatures) picked up 
Nasima Begum aka Bahana in their realm. In addition he too Join the search with his in-laws 
along with others present. Moreover, he continued his misleading tricks even in his 
exculpatory confessional statement incriminating his uncle co-accused Awal for the victim’s 
murder.  

 

21. As a result, concurring with the courts below we opine that it is the accused appellant 
who has committed the murder of his wife Nasima Begum aka Bahana.  

 

22. From the conscientious reading of the judgment of the High Court Division it appears 
that the High Court Division affirmed the conviction of the present appellant on the settled 
cardinal principle enunciated by this division on the killing of wife cases. The principle 
enunciated by this Division in the case of Abdul Motaleb Howlader Vs. the State reported in 
5 MLR(AD)(2000) 362 it was held that- 

“It is well settled that ordinarily an accused has no obligation to account for the death 
for which he is placed on trial. The murder having taken place while the condemned- 
prisoner was living with his wife in the same house he was under an obligation to 
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explain how his wife had met with her death. In the absence of any explanation 
coming from his side it seems none other than the husband was responsible for 
causing death in question.” 

 

23. Now, let us rethink the very fact that the brooding horror of hanging, tortures the 
present appellant detained in the condemn cell of jail for almost 14 years. There is no 
material shown by the State to indicate that the appellant cannot be reformed and is a 
continuing threat to the society. It is of course true that a period of anguish and suffering is an 
inevitable consequence of sentence of death. 

 

24. In the case of Nalu vs State reported in 17 BLC(AD)(2012)204 this Division 
undertook young age, absence of any sort of Previous Conviction or Previous Record 
(PC/PR) of the offender and elongated staying in the condemn cell as Mitigating 
Circumstances and commuted the offender’s death gallows verdict to an imprisonment for 
life verdict. 

 

25. In the case of Syed Sajjad Mainuddin Hasan vs State, 70 DLR (AD) (2018) 70] and 
Ataur Mridha alias Ataur Petitioner Vs the State, [15 SCOB (2021) (AD) 1, Criminal Review 
Petition No. 82 of 2017] this Division applied some modern sentencing tools such as 
Aggravating Circumstances, Mitigating Circumstance, Rarest of the Rare Test and 
Comparative Proportionality Test in disposing murder cases. 

 

26. The killing of the victim was certainly terrible, however, there appears a few 
Mitigating Circumstance in the instant case, and these may be described as follows- 

i) the deceased left 02 kids alive of 05 and 01 years of age. If the appellant, that is 
the father of the said kids executed these kids of the circumstances will become 
orphans; 

ii) the present appellant detained in the condemn cell of jail for almost 14 years; 
iii) there is no Previous Conviction or Previous Record (PC/PR) of the offender; 
iv) in the present case the impression of offence on society, state etc. are limited 

to a certain locality and no such cross country effect was recorded in any way; 
v) absence of any material to believe that if allowed to live he poses a grave and 

serious threat to the society. 
 

27. Accordingly, we opine that though there is no uncertainty that the appellant has 
committed a repulsive crime, even so for this we believe that internment for life will serve as 
sufficient punishment and penitence for his actions. We believe that there is hope for 
reformation, rehabilitation. Hence, we are inclined to impose imprisonment for life instead of 
capital punishment. 

 

28. In the result, the Criminal Appeal no. 112 of 2013 is dismissed with modification of 
sentence.  

 

29. The sentence of death of the appellant, Md. Anwar Sheikh, son of Saken Sheikh, of 
Village-Mirapara, Police Station-Madhukhali, District-Faridpur to suffer imprisonment for 
life and also to pay a fine of Tk. 10,000/= (ten thousand), in default, to suffer rigorous 
imprisonment for 06 (six) months more. He will get the benefit of section 35A of the Code of 
Criminal Procedure in calculation of his sentence. 

 

30. The concerned Jail Authority is directed to shift the appellant to the regular jail from 
condemned cell forthwith. 

 

31. Jail Petition No.21 of 2013 is disposed of in the light of the judgment delivered by 
this Division in Criminal Appeal No.112 of 2013. 



16 SCOB [2022] AD          Bangladesh and another Vs. Sayed Mahabubul Karim               ( Md. Nuruzzaman, J)             46  

16 SCOB [2022] AD 46 
 

APPELLATE DIVISION  
 

PRESENT: 
Mr. Justice Md. Nuruzzaman               
Mr. Justice Borhanuddin           
Ms. Justice Krishna Debnath 
 
CIVIL APPEAL NO.234   OF   2014 
(From the judgment and order dated 18.01.2011 passed by the Administrative Appellate 
Tribunal in A.A.T. Appeal No.83 of 2009) 

 
Government of the People’s Republic of 
Bangladesh, represented by the Secretary, 
Ministry of Planning, Planning Division, Sher-E-
Bangla Nagar, Dhaka and another 

 

 
 
 
                                 …… Appellants 

 
    =VERSUS= 

Sayed Mahabubul Karim                          …… Respondent 
 

For the appellants 
 

:Mr. Md. Jahangir Alam, Deputy Attorney General, 
instructed by Mr. Haridas Paul, Advocate-on-Record 

 
For the Respondent   

 
:Mr. S. N. Goswami, Senior Advocate, instructed by 
Ms. Madhu Malati Chowdhury Barua, Advocate-on-
Record 

 
Date of hearing :20-04-2022 and 17-05-2022  

 
Judgment on :The 18th May, 2022     

 
Editors’ Note 
Question arose in this case as to whether the petitioner-respondent who left for Japan for 
higher training with the leave of the Government for 6 months and availed a further leave of 
another 3 (three) months as leave outside Bangladesh and joined in his post after 7 years 7 
months 24 days being absent from service during this time without any leave from the 
competent authority, have ceased to be a government servant in accordance with Rule 34, 1st 
Part of the Bangladesh Service Rules, in spite of the fact that he was initially permitted to 
rejoin in the post and worked there for about 1 year and 7 months. The Administrative 
Appellate Tribunal decided that by accepting the joining of the respondent-petitioner the 
Director General of Industry and Labour Wing retrospectively approved his unauthorized 
leave and the Government waived its right to reject the rejoining of the petitioner in service. 
The Appellate Division held that the Director General was not empowered to act under rule 
34 and therefore, his act of allowing the respondent rejoining in service was not only without 
lawful authority but also void ab intio. The Court also held that the doctrine of estoppels, 
waiver and acquiescence is not applicable against statutory provisions and as such, though the 
respondent has served for about 1 year and 7 months after rejoining in the service, that cannot 
be deemed to be a waiver by the government against the clear statutory provision embodied 
in rule 34.  
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Rule 34, 1st Part of the Bangladesh Service Rules; Doctrine of estoppels, waiver and 
acquiescence; void ab intio 
 
Rule 34, 1st Part of the Bangladesh Service Rules: 
It is unambiguous from the phraseology of the rule 34 of the BSR that when continuous 
absence from work exceeds five years, be the absence with or without leave; the service 
of a Government servant will come to an end. Yet, the Government and only the 
Government may make a diverse conclusion upon taking into consideration any special 
state of affairs. Consequently, this mechanical ceasing of the service is subject to the 
ability of the Government to take a different decision in the light of out of the ordinary 
situation.            ...(Para 14) 
 
What is void ab initio, that cannot be validated later in any way: 
However, the Administrative Appellate Tribunal miserably failed to notice that in the 
instant case there found no application of the said “special circumstances of the case” by 
the Government. Rather the then Director General applied the said “special 
circumstances of the case’ concerning the unauthorized leave of absence of the 
respondent for 07 years and 07 months and 24 days from his work. As the Director 
General was not empowered to act under rule 34, his alleged application of the said 
“special circumstances of the case’ was not only without lawful authority but also void 
ab intio. What is void ab initio, that cannot be validated later in any way.      ...(Para 17) 
 
No estoppel against law: 
Doctrine of estoppels, waiver and acquiescence is not applicable against statutory 
provisions.           ...(Para 18) 
 
   

JUDGMENT 
 

Md. Nuruzzaman, J: 
 
1. This Civil Appeal, by leave, has arisen out of the judgment and order dated 18.01.2011 

passed by the Administrative Appellate Tribunal in A.A.T. Appeal No.83 of 2009 allowing 
the appeal. 

 
2. The respondent herein, as petitioner, filed A.T. case No.203 of 2007 under section 4(2) 

of the Administrative Tribunal Act, 1980 before the Administrative Tribunal No.1, Dhaka 
challenging the order dated 25.09.2007 declaring that petitioner has ceased to be in the 
employment of the Government with effect from 23.03.1998. 

 
3. Facts leading to filing of this civil appeal, in short, are that he joined service on 

30.01.1989 as a Statistical Investigator under the Director General of Bangladesh Bureau of 
Statistics and since then he discharged his duty sincerely and honestly to the satisfaction of 
all concerned. That the petitioner was granted Ex-Bangladesh leave for higher training in 
Japan from 23.09.1997 to 20.06.1998. But due to some unavoidable circumstances he could 
not return home in time. Eventually, he returned home on 15.02.2006 and joined duty on 
16.02.2006 and since then he served in his original capacity and as usual, drew salary and 
other attending service benefits and in this way, the petitioner served the Government for 1 
year and 7 months. Suddenly, on 16.03.2006, the opposite party No.2 served a show cause 
notice upon the petitioner alleging unauthorized absence from service for more than 5 years 
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and asked him to show cause as to why he shall not be declared to have ceased to be a 
Government employee. The petitioner submitted his written statement explaining the 
circumstances necessiting his absence from duty for the relevant period. On consideration of 
the facts and circumstances, the opposite party No.2, Director General, Bureau of Statistics 
accepted his explanation  and allowed him to join his duty in pursuance of which the 
petitioner has already served the Government for about 1 year and 7 months. The petitioner 
has contended that since the Government allowed the  petitioner to join service and served for 
a period of 1 year and 7 months only on receiving salary and other attending benefits, the 
Government is now legally estopped from challenging the petitioner’s position as a 
Government employee as the plea of the petitioner’s unauthorized absence from duty was 
earlier condoned by the Government. It was contended that the petitioner, in the facts and 
circumstances of the case, must be regarded to be in service and, as such, the impugned order 
declaring him to be not in the employment of the Government has been illegal and 
inoperative.  

 
4. The opposite parties contested the case by filing written statement denying the material 

allegations of the petition contending, inter-alia that on due consideration of the prevailing 
facts and circumstances of the case, the petitioner was rightly regarded as out of Government 
employment on cogent reasons and consequently the petitioner was not entitled to get any 
relief in this case.          

 
5. On conclusion of the trial, the Administrative Tribunal-1, Dhaka considering the 

evidences and documents on record dismissed the A.T. Case No.203 of 2007 by its judgment 
and order dated 11.03.2009.   

  
6. Feeling aggrieved, by the judgment and order of the Administrative Tribunal, Dhaka, 

the petitioner as appellant preferred A.A.T.  Appeal No.83 of 2009 before the Administrative 
Appellate Tribunal, Dhaka, which upon hearing the parties, by its judgment and order dated 
18.01.2011 allowed the appeal and thereby set aside the judgment and order of the 
Administrative Tribunal-1, Dhaka and the impugned order dated 25.09.2009 declaring that 
the petitioner has ceased to be in the employment of the Government with effect from 
23.03.1998 is struck down being illegal and arbitrary. The petitioner must be regarded to be 
in service as usual but he shall not be entitled to any salary for the period during which he 
remained absent from duty. He may, however, be entitled to other service benefits as 
permissible under the law. The authority is hereby directed to give appellant-petitioner Syed 
Mahbubul Karim a suitable assignment promptly.  

 
7. Feeling aggrieved by the impugned judgment and order dated 18.01.2011 passed by the 

Administrative Appellate Tribunal, Dhaka, the present petitioner filed the instant civil 
Petition for leave to appeal before this Division and obtained leave which, gave, rise to the 
instant appeal.    

  
8. Mr. Md. Jahangir Alam, the learned Deputy Attorney General appearing on behalf of 

the appellants submits that the respondent being absent in service without any leave from the 
competent authority for more than 5 years having ceased to be Government servant under 
Rule 34, 1st Part of the Bangladesh Service Rules, the Administrative Appellate Tribunal 
erred in law in allowing the appeal. He further submits that the respondent having left for 
Japan for higher training with the leave of the Government for 6 months and having availed a 
leave of another 3(three) months as leave outside Bangladesh and he having joined in his post 
on 16.02.2006 after the expiry of 7 years 7 months 24 days, the same period being absolutely 
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unauthorized, the Administrative Appellate Tribunal erred in law allowing the appeal and, as 
such, the impugned judgment and order passed by the Administrative Appellate Tribunal, 
Dhaka is liable to be set aside.             

  
9. Mr. S. N. Goswami, the learned Senior Advocate appearing on behalf of the respondent 

made submissions in support of the impugned judgment and order of the Administrative 
Appellate Tribunal, Dhaka. He submits that the learned Administrative Tribunal was 
manifestly wrong in disallowing the respondent’s case without properly considering the 
material facts of the case and the law bearing on the object and, as such, the Administrative 
Appellate Tribunal rightly passed the impugned judgment. Hence, the instant appeal may 
kindly be dismissed.  

  
10. We have considered the submissions of the learned Deputy Attorney General for the 

appellants and the learned Senior Advocate for the respondent. Perused the impugned 
judgment of the Administrative Appellate Tribunal and connected other materials on record.  

 
11. Leave was granted to examine whether-  

I. the petitioner-respondent being absent in service without any leave from the 
competent authority for more than 5 years having ceased to be government 
servant under Rule 34, 1st Part of the Bangladesh Service Rules, the 
Administrative Appellate Tribunal erred in law in allowing the appeal and 
 
II. the petitioner-respondent having left for Japan for higher training with the 
leave of the Government for 6 months and having availed a leave of another 3 
(three) months as leave outside Bangladesh and he having joined in his post on 
16.02.2006 after the expiry of 7 years 7 months 24 days the same period being 
absolutely unauthorized, the Administrative Appellate Tribunal erred in law in 
allowing the appeal. 

 
12. Admittedly, the respondent-petitioner left for Japan for higher training with the leave 

of the Government for 06 (six) months and availed a leave of another 03 (three) months as 
leave outside Bangladesh. But due to some self explained unavoidable circumstances he 
could not return home in time. Eventually he returned home on 15.02.2008 and joined duty 
on 16.02.2006 and his joining was retrospectively accepted by the Director General of 
Industry and Labour Wing of Bangladesh Statistic Bureau by retrospectively approving his 
abovementioned unauthorized leave 07 years 07 months 24 days as leave without pay directly 
on 22.03.2006. Since then he served in his original capacity and as usual, drew salary and 
other attending service benefits and in this way the petitioner served the government for 1 
year and 7 months.  

 

13. The pivotal law in this regard is Rule 34 of the Bangladesh Service Rules (in short, 
BSR), Part-I, which provides as follows: 

"Unless Government in view of the special circumstances of the case shall otherwise 
determine, after five years continuous absence from duty, elsewhere than on foreign 
service in Bangladesh whether with or without leave, a Government servant ceases to 
be in Government employ." 

 

14. It is unambiguous from the phraseology of the rule 34 of the BSR that when 
continuous absence from work exceeds five years, be the absence with or without leave; the 
service of a Government servant will come to an end. Yet, the Government and only the 
Government may make a diverse conclusion upon taking into consideration any special state 
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of affairs. Consequently, this mechanical ceasing of the service is subject to the ability of the 
Government to take a different decision in the light of out of the ordinary situation. 

 

15. True that in such situation, theoretically, the Government might make a different 
conclusion upon taking into consideration any special circumstances.  

 

16. The Administrative Appellate Tribunal decided this issue on a single point that by 
accepting the joining of the respondent-petitioner on 22.03.2006 by the Director General of 
Industry and Labour Wing retrospectively approving his abovementioned unauthorized leave, 
the Government waived its right to reject the rejoining of the petitioner in service on 
16.02.2006 as such impliedly misconceived that the said  Director General on behalf of the 
Government exercised its mandate “special circumstances of the case” under rule 34 of BSR. 

 

17. However, the Administrative Appellate Tribunal miserably failed to notice that in the 
instant case there found no application of the said “special circumstances of the case” by the 
Government. Rather the then Director General applied the said “special circumstances of the 
case’ concerning the unauthorized leave of absence of the respondent for 07 years and 07 
months and 24 days from his work. As the Director General was not empowered to act under 
rule 34, his alleged application of the said “special circumstances of the case’ was not only 
without lawful authority but also void ab intio. What is void ab initio, that cannot be validated 
later in any way.  

 

18. Doctrine of estoppels, waiver and acquiescence is not applicable against statutory 
provisions as this Division observed in the case of Siddique Ahmed v. Government of 
Bangladesh, reported in 65 DLR (AD) 8- 

"the plea of waiver or acquiescence is not available in respect of violation of any law. 
If it is violated, the Court is bound to say so, no matter when it is raised." 

 

19. It was maintained in the case of Md. Mahmudul Haque vs. Government of 
Bangladesh and Ors. reported in 13ADC(2016)738 as follows- 

“The Administrative Appellate Tribunal also failed to consider that there could not be 
estoppel, waiver and acquiescence against the law.”  

 

20. Similar views was expressed in the case of Jamuna Television Ltd. and Another vs. 
Government of Bangladesh and Others reported in 34 BLD (AD) 33- 

“The position of law is well settled that the Government may be estopped from 
refusing any representation made by it on the basis of which any person has acted to 
his detriment. There is no estoppel against statute or there is no application of 
estoppel to prevent the performance of any constitutional or statutory duty.” 

 

21. The same view was Md. Shahidul Haque Bhuiyan and Ors. vs. The Chairman First 
Court of Settlement and Ors. reported in LEX/BDAD/0337/2015-  

“While considering a statutory provision there can be no estoppel against statute. The 
doctrine of 'approbate and reprobate' is only a species of estoppel; it applies only to 
the conduct of the parties. As in the case of estoppel it cannot operate against the 
provisions of a statute.” 

 

22. Consequently, we opine that the Administrative Appellate Tribunal erred in law in 
interfering with the judgment and order of the Administrative Tribunal.  

 

23. As such, the appeal is allowed. The judgment of the Administrative Appellate 
Tribunal is set aside and the judgment of the Administrative Tribunal is restored without any 
order as to cost. The Government is at liberty in taking initiative for refunding the amount 
paid to the respondent-petitioner as pay and allowances. 
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Editors’ Note 
This is a case of brutal killing of a 11-year-old boy for ransom by his uncle and uncle’s 
cohorts in which the dead body of victim could not be found due to cutting it into pieces and 
throwing them in the water body connected with sea. There was no eyewitness to the 
occurrence. Appellant made a confessional statement. The Appellate Division examining the 
confessional statement of the appellant found it to be voluntary and true and also found that 
the circumstantial evidence unerringly pointing to the guilt of the appellant but considering 
the length of period spent by the appellant in the condemned cell and other circumstances 
commuted his sentence of death to one of imprisonment for life. 
 

Key Words 
Section 302 of the Penal Code; Confessional Statement; Section 164 of the Code of Criminal 
Procedure 
 
Section 164 of the Code of Criminal Procedure: 
It is well settled that the confessional statement can be the sole basis of conviction if it is 
made voluntarily and it is true. In the instant case, the confessional statement of the 
appellant is voluntary and true and it was rightly found to be so by both the trial Court 
and the High Court Division. It is true that there is no eye witness in the instant case, 
but the inculpatroy, true, and voluntary confessional statement of the convict-appellant, 
and the circumstances are so well connected to indicate that those circumstances render 
no other hypothesis other than the involvement of the appellant in committing murder 
of the victim Rashed.                   ...(Paras 40 & 41)   
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JUDGMENT 
Obaidul Hassan, J. 

 
1. This Criminal Appeal No.06 of 2013 is directed against the judgment and order dated 

27.11.2012 passed by a Division Bench of the High Court Division in Death Reference No.39 
of 2007 and Jail Appeal No.541 of 2007 accepting the Death Reference while dismissing the 
appeal and thereby upholding the judgment and order of conviction and sentence dated 
31.05.2007 passed by the Court of Additional Sessions Judge, 1st Court, Chittagong in 
Sessions Case No.497 of 2006 (hereinafter referred to as the trial Court) corresponding to 
G.R. No.235 of 2005 arising out of Banskhali Police Station Case No.05(10)05 under 
sections 302/34/201 of the Penal Code convicting the accused-appellant under section 302 of 
the Penal Code and sentenced him to death by hanging. 

  
2. The prosecution case, in short, is that on 05.10.2005 at 3:00 pm, the deceased 

Mohammad Rashed, Son of the informant Sharifa Khatun, a student of a Hafezi Madrasha, 
where he was learning the Hoily Quran, aged about 11 years was taken away by his full 
uncle, the accused Monir Ahıned from his house to Chambol village saying that he was going 
to see a bride and he wanted Rashed to accompany him. At that time, Rashed's father was 
staying in Saudi Arabia. The informant Sharifa Khatun on good faith allowed Rashed to go 
with the accused Monir Ahmed. But on that day at night about 9:00 pm when Monir Ahmed 
came back alone Sharifa Khatun asked him about her son whereon the accused Monir Ahmed 
answered that Rashed went to his aunt's house. But subsequently they came to know that Md. 
Rashed did not go to the house of his aunt (fufu). Thereafter, Sharifa Khatun along with the 
family members of the deceased searched for him. But all in vain. They received a phone call 
from a Nokia Mobile set bearing No.0173-604000 with which some one talked with Sharifa 
Khatun asking her to pay Tk.2,00,000.00 in exchange of her son and also advised her to go to 
Bandarban Hill Tracts for taking back her son. But on searching, it was found that the mobile 
call came from Vadalia Harun Bazar under Union-Sorol, Police Station-Banskhali. After that, 
the informant came to Banskhali Police Station and filed a diary about kidnapping of her son. 
Banskhali Police accepted the diary as First Information Report (FIR) and filed case No.5 of 
2005 dated 09.10.2005. Subsequently, it came to light that the accused Monir Ahmed stated 
that he with the help of Bodi Alam son of Ahasan Ahmed, Kalim Uddin, son of Oli Ahmed, 
Salim Uddin, son of Oli Ahmed all of Village-Middle Sorol, Union-Sorol, Upazila-Banskhali 
on 07.10.2005 took Rashed in an abandoned brick field at present a fish-project of Ashraf 
Ali, son of Yakub Ali at North Sorol. There they killed Rashed plunging him into the water. 
After that they separated two hands, two legs and head from the dead body of the deceased 
and put the cut pieces of the dead body in a sack and dropped it in a canal named Jalkadar 
having link with the sea. 

  
3. On receipt of the FIR of the case police took up investigation of the case and after 

investigation prima-facie case having been made out against the accused-persons, submitted 
charge sheet No.05 dated 17.01.2006 of Banshkhali Police Station under sections 
364/385/302/201/34 of the Penal Code against them.  

  
4. During trial charge under sections 302/201/34 of the Penal Code was framed against 

the accused-persons. The charge was read over and explained to the accused-persons to 
which they pleaded not guilty and claimed to be tried. To substantiate the case the 
prosecution examined as many as 11(eleven) witnesses, but the defence examined none. 

  
5. On the closure of the evidence of the prosecution witnesses, the convict-appellant 
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Monir Ahmed was examined under section 342 of the Code of Criminal Procedure, 1898 to 
which he pleaded innocence and he informed the Tribunal that he would not adduce any 
evidence on his behalf. The other accused-persons being absconding they could not be 
examined under section 342 of the Code of Criminal Procedure. 

  
6. The defence case as it appears from the trend of cross-examination is that the appellant 

is innocent and has been falsely implicated in this case and the accused-appellant is not 
involved with the offence as alleged by the prosecution. 

  
7. After trial, on hearing the learned Advocates for both the sides and on perusal of the 

evidence and materials on record found the accused person guilty and convicted him under 
section 302 of the Penal Code. 

  
8. Death sentence proceeding has been submitted to the High Court Division by way of 

Reference by the trial Court and the reference has been noted as Death Reference No.39 of 
2007. Being aggrieved by the judgment and order of the trial Court, the convict Monir 
Ahmed preferred Jail Appeal No.541 of 2007 before the High Court Division.  

  
9. The High Court Division by its judgment and order dated 27.11.2012 accepted the 

Death Reference and dismissed the Criminal Appeal affirming the judgment and order dated 
31.05.2007 passed by the Additional Sessions Judge, 1st Court, Chattogram. 

  
10. Being aggrieved by and dissatisfied with the judgment and order of conviction and 

sentence passed by the High Court Division dated 27.11.2012, the convict-appellant preferred 
Criminal Direct Appeal before this Division. 

  
11. Mr. Zulhash Uddin Ahmed, learned Advocate appearing for the appellant has taken us 

through the FIR, the charge sheet, testimonies of the witnesses, the judgment and order 
passed by the Tribunal and the appellate Court (High Court Division), connected materials on 
record and submit that the High Court Division failed to consider that the judgment and order 
of conviction is bad in law as well as in facts and, as such, the impugned judgment and order 
of conviction is liable to be set aside. He further submits that the High Court Division failed 
to consider that the judgment and order of conviction is based on surmise and conjecture and 
not on legal evidence and, as such, the impugned judgment and order of conviction is liable 
to be set aside. He also submits that the High Court Division failed to consider that the 
judgment and order of conviction has been passed by the trial Court without applying its 
judicial mind as the case was not proved by the prosecution witnesses beyond reasonable 
doubt and, as such, the impugned judgment and order of conviction is liable to be set aside. 
He next submits that during trail the prosecution examined as many as 11 prosecution 
witnesses, but all the witnesses disowned the prosecution case and none of the witnesses 
witnessed the occurrence and, as such, the impugned judgment and order of conviction is 
liable to be set aside. Moreover, he submits that there is no evidence against the appellant 
except confessional statement, but the same cannot be used against the appellant without 
corroboration and cannot be basis of conviction and it is not an evidence as per section 3 of 
the Evidence Act, 1872 and, as such, the impugned judgment and order of conviction is liable 
to be set aside. 

  
12. Mr. Biswajit Debnath, the learned Deputy Attorney General, appearing for the 

respondent-the State, made his submissions supporting the judgment and order passed by the 
High Court Division and prays for dismissal of the appeal. 
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13. Now, to ascertain whether the prosecution has been able to prove the charge against 

the appellant Monir Ahmed, let us examine and analyze the depositions of the witnesses 
adduced by the prosecution. 

  
14. P.W.1, the informant Sharifa Khatoon stated in her deposition that on 05.10.2005 her 

son Md. Rashed aged about 11 years came from Madrasha at 12:00 o'clock noon. At that time 
her husband was staying in Saudi Arabia. The accused Monir Ahmed came to her and wanted 
to take the victim Md. Rashed with him for seeing his bride at east Chambol. She allowed 
Md. Rashed to go with the accused Monir Ahmed. On that day at night at about 9:00 pm the 
accused Monir Ahmed came back to his home alone. On her query, the accused Monir 
Ahmed told that the victim Rashed had gone to his aunt's house. But on the next day, on 
query, in the house of aunt of Rashed it was found that Rashed did not go there. While search 
was going on everywhere for Rashed a call from mobile phone came to her demanding 
Tk.2,00,000.00 in exchange of Rashed and it was advised to her to pay the money in the hill 
district of Bandarban. After that, she made a G.D. Entry in the Banshkhali Police Station, 
which was treated as the FIR of the case. This witness proved the FIR of the case as Exhibit-1 
and her signature therein as Exhibit-1/1.  

  
15. During cross-examination she stated that their house and that of Monir Ahmed 

situated side by side. She allowed Rashed to go with Monir Ahmed believing that Rashed 
would come back. Two days later she lodged the FIR of the case. She put her signature on the 
seizure list. This witness denied the defence suggestion that the accused Monir Ahmed was 
not involved in the occurrence or that he did not accompany her son or that she deposed 
falsely.  

  
16. P.W.2, Amena Begum, stated in her deposition that after coming back from Madrasha 

on Wednesday one day before last Ramadan accused Monir Ahmed took the victim Rashed 
away on the pretext of seeing his bride. Four days later the accused Monir Ahmed demanded 
Tk.2,00,000.00 as ransom for the release of Rashed. The accused Monir Ahmed admitted 
himself in the Police Station that he killed Rashed cutting into pieces. This witness identified 
the accused Monir Ahmed on the dock.  

  
17. During cross-examination she stated that she was the full aunt of the victim Rashed. 

This witness further stated that on her query Rashed told her that he was going with his uncle 
Monir Ahmed to see his bride. This witness denied the defence suggestion that she deposed 
falsely. 

  
18. P.W.3, Habibur Rahman, stated in his deposition that he was the Ward Member of 

Ward No.2, Gundamara Union Parishad No.9, Banshkhali, Chattogram. The Officer-in-
Charge of the Police Station along with some fishermen numbering 8/10 and the accused 
Monir Ahmed were present on the embankment beside his home. At the instruction of the 
accused Monir Ahmed they were trying to recover the dead body. From Asar' to Esha' prayer 
the fishermen and some other people tried to recover the dead body of the deceased from the 
water, but failed. So, they decided to try once again in the next morning. Police came back on 
the next morning with the accused Monir Ahmed. Again they tried to recover the dead body, 
but in vain. At that time 500/600 people were present there. When they confirmed that the 
dead body was not dropped in that water they asked the accused Monir Ahmed to say the 
exact place where he dropped the dead body of the victim Md. Rashed. At that time accused 
Monir Ahmed told before people that if he was released then he would tell the truth. At the 
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assurance of the people the accused Monir Ahmed took them to the brick field of Rashid Mia 
situated to the north of Sorol Union. Beside that a Fish Project was there. Showing a place to 
them the accused Monir Ahmed told that after killing Rashed they cut his two hands, two legs 
and the head and put the cut pieces of the dead body in a plastic sack and dropped it under a 
Nashi(Culvert), which was situated in between Fish-Project and the sea. The neighbouring 
people told that at the time of tide when the sack of the dead body entered into the fish 
project, the owner of the Fish-Project pulled out the sack into the sea at the time of ebb. For 
8/9 days the surrounding people saw the middle part of the dead body floating in the sea 
water. This witness identified the accused Monir Ahmed on the dock.  

  
19. During cross-examination he stated that the accused Monir Ahmed disclosed that his 

two cousins were also involved in the alleged occurrence. He did not know the name of the 
owner of the project. This witness denied the defence suggestion that the accused Monir 
Ahmed did not tell anything to police or them. 

  
20. P.W.4, Banshi Ram Jaladas deposed that he was waiting for fish putting his net in the 

sea. The time was in the previous Ramadan. Prior to one day before last Ramadan at 3 p.m. 
the Union Parishad Member and the Police called him. The Officer-in-Charge showed him 
the accused Monir Ahmed who was kept in tied up condition in a Taxi. The accused Monir 
Ahmed said that with a fishing boat he plunged the dead body of the deceased Rashed into 
the sea. As per showing of the accused Monir Ahmed they tried to recover the dead body of 
the deceased from water with the help of net and anchor but did not find the dead body. At 
night at about 8:00 pm police left the place taking Monir Ahmed with them. Next day in the 
morning they again searched the dead body of the victim in the sea, but did not find it. This 
witness identified the accused on the dock.  

  
21. During cross-examination this witness denied the defence suggestion that the accused 

Monir Ahmed did not tell them about dropping the dead body in the sea. 
  
22. P.W.5, Soor Ahmed stated in his deposition that when he was catching fish in the 

moon light he saw a human dead body in a floating condition without hands, legs and head 
entering into the Fish-Project. Seeing that he became panicked and informed the union 
parishad member. He again returned to the fish project and saw that the dead body was 
carried away by the ebb tide in the sea. Subsequently, he heard that the dead body was of a 
boy. He saw his mother. Police recorded his statement.  

  
23. During cross-examination this witness stated that it was moonlit night. He denied the 

defence suggestion that he did not see the dead body entering into the Fish Projector that he 
deposed falsely. 

  
24. P.W.6, Oli Ahmed stated in his deposition that the accused Monir Ahmed took the 

victim Rashed to his house on the first day of Ramadan prior to the last Ramadan and told 
him that he went to his house to see him. After taking Seheri, on the pretext of offering 
Morning Prayer he went away taking the victim Rashed with him. Subsequently, he heard 
from police that the accused Monir Ahmed killed Rashed.  

  
25. During his cross-examination this witness stated that the accused Monir Ahmed was 

his full nephew. 
  
26. P.W.7, Noor Mohammad Mazumder, Upazilla Magistrate,  Banshkhali stated in his 
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deposition that on 23.11.2005 he was attached to Bashkhali Upazailla as the Upazilla 
Magistrate. On that date after observing all legal formalities and giving sufficient time for 
speculation to the accused Monir Ahmed, he recorded his confessional statement under 
Section 164 of the Code of Criminal Procedure. This witness proved the confessional 
statement of the accused Monir Amed as Exhibit-2 and his signatures therein as Exhibits-2/1, 
2/4 and identified the signature of the accused Monir Ahmed therein as Exhibit-3. This 
witness identified the accused Monir Ahmed on the dock. This witness further deposed that 
on 27.11.2005 he recorded the statement of Oli Ahmed under section 164 of the Code of 
Criminal Procedure. This witness proved the statement as Exhibit-4, his signatures therein as 
Exhibits-4/1, 4/2 and identified the LTI of Oli Ahmed as Exhibit-5.  

  
27. During cross-examination this witness stated that he gave 3(three) hours time for 

speculation before making confessional statement to the accused Monir Ahmed. There were 
no police personnel where the accused was kept. This witness denied the defence suggestion 
that there were marks of injury on the person of the accused or that he was not given 
sufficient time for speculation. 

  
28. P.W.8, Sultan Ahmed deposed that the house of the accused persons Karimulla and 

Salimulla were situated at Sorol. The occurrence took place one year back. The defence 
declined to cross-examine this witness. 

  
29. P.W.9, S.I. Md. Shafiqul Islam one of the investigating officer of the case deposed 

that on the basis of complaint of the informant the Officer-in-Charge after recording the case 
on 09.10.2005 under section 364 of the Penal Code and entrusted him with the charge of 
investigation of the case. During investigation he visited the place of occurrence, drew Sketch 
Map thereof with Index, seized mobile phone by which the accused demanded ransom from 
the informant, recorded the statement of the witnesses under section 161 of the Code of 
Criminal Procedure, tried to recover the victim and to arrest the accused. On 21.10.2005 the 
accused Monir Ahmed surrendered to him. He tried to recover the dead body of the victim 
taking the accused with him. As per showing of the accused Monir Ahmed he visited the 2nd 
place of occurrence an old brick field presently fish-project of Ashraf Ali situated at north 
Sorol. He got recorded the confessional statement of the accused Monir Ahmed under section 
164 of the Code of Criminal Procedure as per desire of the accused Monir Ahmed. On 
23.10.2005 the accused Monir Ahmed made confessional statement under section 164 of the 
Code Criminal Procedure before a Magistrate. In his confessional statement the accused 
Monir Ahmed stated that he along with the accused-persons Badi Alam, Salim Uddin and 
another Salim Uddin took the victim Rashed(11) on 07.10.2005 with them at night to the 2nd 
place of occurrence and killed him dipping into the water. Thereafter, they separated two 
hands, two legs and head from the dead body of the victim-deceased by inflicting dao blows. 
Thereafter, they put the cut pieces of the dead body of the victim in a sack and dropped it in a 
canal Jalkadar by name. As per the statement of the accused they searched for the dead body 
of the deceased in Jalkadar canal and in the sea, but nowhere the dead body was found. He 
also tried to arrest the other accused-persons. After investigation prima-facie case under 
sections 364/385/302/201/34 of the Penal Code being made out beyond reasonable doubt 
against the accused-persons he sent memorandum of evidence to his higher authority. In the 
event of his transfer elsewhere he handed the docket of the case over to the officer-in-charge. 
This witness identified the accused Monir Ahmed on the dock. This witness further deposed 
that the first place of occurrence was the house of Fechu Mia situated at Munkir Char under 
Banshkhali Police Station. This witness proved first Sketch Map as Exhibit-6, his signature 
therein as Exhibit-6/1, the Index as Exhibit-7, his signature thereon as Exhibit-7/1, the 2nd 
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place of occurrence as Exhibit-8, his signature thereon as Exhibit-8/1, the Index thereof as 
Exhibit- 9, his signature thereon as Exhibit 9/1. This witness further proved the seizure list 
dated 10.10.2005 under which he seized a Nokia mobile set bearing No.0173604000 as 
Exhibit-10.  This witness further deposed that he gave mobile phone to the custody of its 
owner. This witness proved the deed of custody as Exhibit-11 and his signature thereon as 
Exhibit-11/1.  

  
30. During his cross-examination this witness stated that S.I. Moshiur Rahman submitted 

the charge sheet. He produced the accused Monir Ahmed before the Court of Magistrate on 
23.10.2005 and collected confessional statement at 1:30 pm. Taking the accused Monir 
Ahmed with him he tried to recover the dead body of the deceased from the deep sea. The 
informant put her signature in English. This witness denied the defence suggestion that he 
tortured the accused Monir Ahmed mentally and physically keeping him in his custody or 
that the accused Monir Ahmed made confessional statement under section 164 of the Code of 
Criminal Procedure as being tutored by him or that he deposed falsely. 

  
31. P.W.10, Russel Kanti Nath stated in his deposition that the occurrence took place 11/

2 
year back. After coming back from school he sat in the mobile phone shop of his father Sunil 
Kanti Roy. At 12:00 noon, a person came to make a mobile call. He gave mobile call to a 
number as supplied by that person. Thereafter, taking the mobile phone the person went out 
of the shop. He followed him. That person told over mobile phone that he was talking from 
Bandarban and that if he was paid Tk.2,00,000.00 she would get back her son. Thereafter, 
paying him Tk.4.00 that man went away. 7/8 days later police came to their shop and 
apprehended his father and seized the mobile phone. This witness proved his signature on the 
seizure list as Exhibit-10/2 and identified the seized mobile phone as material Exhibit-I. This 
witness further deposed that the bearded man with cap on his head standing on the dock was 
that person (i.e. the accused).  

  
32. During his cross-examination this witness stated that at the time of occurrence he was 

the student of in class-IX. At that time his father was in their house. The name of their shop 
was 'Sunil Store'. Police examined him. This witness denied the defence suggestion that he 
deposed as tutored by Amin Chairman. 

  
33. P.W.11, S.I. Md. Mosiur Rahman stated in his deposition that on 30.12.2005 he was 

attached to Banshkhal Police Station as S.I. On 09.10.2005 the Officer-in-Charge entrusted 
him with the charge of remainder of the investigation after transfer of his previous 
Investigating Officer S.I. Shafiqul Islam. During his investigation he perused the docket of 
the case and found that his previous investigating officer visited the place of occurrence, 
recorded the statements of the witnesses under section 161 of the Code of Criminal 
Procedure, seized the alamats of the case, arrested the accused Monir Ahmed, got recorded 
his statement under section 164 of the Code of Criminal Procedure and made attempt to arrest 
the other accused-persons. This witness further deposed that after investigation prima-facie 
case having been made out against the accused-persons Monir Ahmed, Badi Alam, 
Kalimuddin and Salim Ullah, his previous investigating officer submitted Memorandum of 
Evidence(ME) under sections 364/385/302/201/34 of the Penal Code against them. As per the 
memo No.141 (2)2, dated 05.01.2006 of S.P, Chattogram he submitted charge-sheet No.05 
dated 17.01.2006 of Banshkhali Police Station under sections 364/385/302/201/34 of the 
Penal Code.  

  
34. During his cross-examination this witness stated that on 30.12.2005 he received the 
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docket of the case and submitted charge-sheet on 17.01.2006. He denied the defence 
suggestion that he did not take out investigation of the case or that without taking out 
investigation the charge sheet was submitted in this case as per instruction of Amin Chairman 
or that he deposed falsely. 

  
35. These are the witnesses produced by the prosecution. Among the witnesses P.W.1 is 

the mother of the deceased victim and informant of the case, P.W.2 is full aunt of the victim, 
P.W.3 is the ward member of ward No.2, Gundamara Union Parishad No.2, Banshkhali, 
P.Ws.4 and 5 are fishermen of the locality, P.W.6 is the full uncle of the victim, P.Ws. 7, 9 
and 11 are the official witnesses, P.W.8 is a charge sheeted witness and P.W.10 is a 
shopkeeper of the locality.  

  
36. Now let us see how far the prosecution has been able to prove the allegation brought 

against the convict-appellant. P.W.1, the informant stated in her deposition that on 
05.10.2005 her son Md. Rashed aged about 11 years came from Madrasha at 12:00 o'clock 
noon. The accused Monir Ahmed came to her and wanted to take the victim Md. Rashed with 
him for seeing his bride at east Chambol. She allowed Md. Rashed to go with the accused 
Monir Ahmed. On that day at night at about 9:00 pm the accused Monir Ahmed came back to 
his home alone. On her query, the accused Monir Ahmed told that the victim Rashed had 
gone to his aunt's house. But on the next day, on query, in the house of aunt of Rashed it was 
found that Rashed did not go there. While search was going on everywhere for Rashed a call 
from mobile phone came to her demanding Tk.2,00,000.00 in exchange of Rashed and it was 
advised to her to pay the money in the hill district of Bandarban. After that, she made a G.D. 
Entry in the Banshkhali Police Station, which was treated as the FIR of the case. This witness 
proved the FIR of the case as Exhibit-1 and her signature thereon as Exhibit-1/1. P.W.2 
supported P.W.1. P.W.3 is the Member of Ward No.2, Gundamara Union Parishad stated in 
his evidence that the accused Monir Ahmed plunged a boy into water taking him by a boat 
that from the time of 'Asar' prayer to 8:00 pm the dead body of the deceased was searched 
with the help of net at the place as showed by the accused Monir Ahmed, but the dead body 
was not found; that in the following morning with the accused Monir Ahmed they searched 
for the dead body, but it was not found; that at their assurance that he would be released, the 
accused Monir Ahmed took them to the brick field of Rashid Mia situated at Sorol Union that 
by showing a place, the accused Sorol admitted that at that place first of all he cut the hands 
of Rashed, then cut the two legs, then cut the throat and having put the cut pieces of the dead 
body in a sack plunged it into water under a Nasi (culvert) situated between the sea and the 
fish-project. People near the canal saw the middle part of the dead body to float in the sea for 
8/9 days. P.W.4, Banshi Ram Jaladas stated in his evidence that at 3:00 pm at Ramadan 
before last at the instruction of the accused Monir Ahmed they tried to recover the dead body 
of the deceased from water with the help of net and anchor but could not; that next day in the 
morning they searched for the dead body in the sea but failed. P.W.5, Soor Ahmed stated in 
his evidence that on Thursday of Ramadan before last at night while he was catching fish saw 
a human dead body without legs, hands and head was floating and entered into the fish-
project, which was subsequently carried away by ebb tide; that he saw the mother of the 
deceased boy. P.W.6, Oli Ahmed stated in his evidence that on the first day of Ramadan the 
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accused Monir Ahmed took the victim Rashed to his house. P.W.10, Russel Kanti Nath stated 
in his evidence that about 1(one) year back at 12:00 o'clock noon a person came to their 
mobile phone shop at Haron Bazar and giving a phone number asked him to give a call to a 
number which he did; that after gave the call the person went out of their shop and told the 
person on the other side that he was talking from Bandarban and that if he was paid 
Tk.2,00,000.00 he would release her son; that 7/8 days later police came and seized the 
mobile set. He identified the accused Monir Ahmed to be the person to have talked with their 
mobile set. 

  
37. P.W.9, Md. Shafiqul Islam, one of the Investigating Officer of the case stated in his 

evidence that during investigation he visited the place of occurrence, drew sketch maps 
thereof with indexes recorded the statements of the witnesses under section 161 of the Code 
of Criminal Procedure, made attempt to recover the dead body of the victim taking the 
accused Monir Ahmed with him; that he got recorded the confessional statement of the 
accused Monir Ahmed under section 164 of the Code of Criminal Procedure in which the 
accused Monir Ahmed on 07.10.2005 at dead of night by plunging into the water of fish-
project i.e. the second place of occurrence he killed the victim, separated his legs, hands and 
head from the body by inflicting dao blows; that after investigation prima-facie case having 
been made out against the accused persons S.I. Masiur Rahman submitted charge sheet in this 
case. P.W.11, S.I. Masiur Rahman the charge sheet submitting investigating officer stated in 
his deposition that after taking over the charge of investigation he perused the docket of the 
case and found that the previous investigating officer visited the place of occurrence, 
recorded the statements of the witnesses under section 161 of the Code of Criminal 
Procedure, got recorded the statement of the accused Monir Ahmed under section 164 of the 
Code of Criminal Procedure, seized alamats of the case and submitted the charge sheet of the 
case. From the foregoing discussion and the observation made earlier, it is crystal clear that 
the prosecution has been able to prove the allegation against the convict-appellant beyond all 
reasonable doubts.   

  
38. In the instant case, the convict-appellant Monir Ahmed made confessional statement 

before the learned Magistrate under section 164 of the Code of Criminal Procedure, 1898. 
  
39. The confessional statement of Monir Ahmed reads as follows: 

Òc~e© cwiKíbv gZ Avwg Avgvi PvPvZ fvB kvn Avj‡gi †Q‡j iv‡k`‡K evwoi cv‡k iv Í̄v †_‡K 

Avgvi eD †`L‡Z e‡j Avgvi gvgvi evwo ga¨g mi†j wb‡q hvB| †mLv‡b c~e© cwiKíbv gZ Avgvi 

gvgvZ fvB mwjg I Kwjg DwÏb I gvgvi evwoi cv‡ki evwoi ew`Dj Avjg A‡cÿvq wQj| ‡m w`b 

wQj 5/10/05 Bs| †m w`b ỳcyi 2 Uvi w`‡K iv‡k`‡K wb‡q hvB| Avgv‡`i 4 R‡bi cwiKíbv g‡Z 

Avgvi cÖevmx PvPvZ fvB kvn Avjg †_‡K 2,00,000/= ( ỳBjÿ) UvKv Pvu`v cvIqvi Rb¨|  eyaevi 

iv‡Z 5/10/05 Bs iv‡Z iv‡k` mn Avgvi evwo‡Z †m‡nix LvB| Zvici e„n¯úwZevi mKv‡j ew`Dj 

Avj‡gi N‡i wb‡q iv‡k‡`i gyL nvZ cv †eu‡a ew`Dj Avj‡gi GKwU iæ‡g AvU‡K iv‡L| G NUbv 

ew`Dj Avj‡gi cwiev‡ii †jvKRb †`‡L evuav w`‡j Zv‡`i‡K ew`Dj Avjg †K‡U †dj‡e ejv‡Z 

Zviv Pzc †g‡i hvq| Zvici e„n¯úwZevi w`b Avwg evwo‡Z wd‡i Avwm| iv‡k‡`i evwo‡Z Ae ’̄v 
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Rvbvi Rb¨| Avgv‡K evwo‡Z iv‡k` m¤ú‡K© Avgvi cwiev‡ii †jvKRb I iv‡k‡`i gv wRÁvmvKv‡j 

Avwg Am¦xKvi Kwi| Zvici w`b ïµev‡i mij Avmvgx ew`Dj Avjg nviæb evRv‡i G‡m GKwU 

†gvevBj †_‡K iv‡k‡`i gv‡K e‡j 2,00,000/= UvKv †`qvi Rb¨ †dvb K‡i| †dvb K‡i UvKv 

cvIqvi Avkv bv _vKvq Ges Avgv‡K iv‡k`‡K wb‡q Avmvi welq m‡›`n Kivq ïµevi w`b iv‡Z 

iv‡k`‡K e Í̄vq fwZ© K‡i Avgiv ew`Dj Avj‡gi evwo †_‡K DËi cwð‡g cyKzi B‡Ui fvUv cvwb‡Z 

WzevBqv †g‡i c‡i `v w`‡q gv_v nvZ cv UzKiv UzKiv K‡i e Í̄vq f‡i myBR †M‡Ui gv‡S Qz‡o †d‡j 

†`q| Zvici ivZ 1/2 Uvi w`‡K ew`Dj Avj‡gi evwo‡Z Avgiv 4 Rb ivwÎ hvcb K‡i ciw`b Avi 

evuP‡Z cvie bv †f‡e †h hvi gZ cvwj‡q hvB| Avwg kn‡i gvwSiNv‡U mvivw`b _vwK Zvici w`b 

KzZzew`qv hvB| †mLv‡b eo fvB‡qi ms‡M †dv‡b K_v e‡j Rvwb †h, GjvKvi †jvK Avgv‡K wcUv‡q 

gvi‡e ZvB 21/10/05 Bs mKvj 10Uvq _vbvq G‡m aiv w`B|Ó 

  

40. From the deposition of P.W.7, Noor Mohammad Mazumder, Upazila Magistrate, 
Banshkhali and on perusal of confessional statement, it appears that the statement was 
recorded by the learned Magistrate following all the provisions required by law to be 
followed at the time of recording the confessional statement. P.W.7 stated that the 
confessional statement made by Monir Ahmed was done voluntarily and the same was true. 
The appellant Monir Ahmed made confessional statement incriminating himself. It is well 
settled that the confessional statement can be the sole basis of conviction if it is made 
voluntarily and it is true. In the instant case, the confessional statement of the appellant is 
voluntary and true and it was rightly found to be so by both the trial Court and the High Court 
Division. 

  
41. It is true that there is no eye witness in the instant case, but the inculpatroy, true, and 

voluntary confessional statement of the convict-appellant, and the circumstances are so well 
connected to indicate that those circumstances render no other hypothesis other than the 
involvement of the appellant in committing murder of the victim Rashed. 

  
42. In performing our duties, this court is charged with the task of not only assessing the 

facts against the law, but also considering the impacts of judgments that are pronounced and 
any assessment made on the overall justice system.  

  

43. In the light of the discussions, we may conclude that the prosecution has been able to 
prove the charge against the appellant beyond reasonable doubt and the trial Court has rightly 
convicted and sentenced the appellant to death and the confirmation thereof by the High 
Court Division is justified. We find no cogent reason to interfere with the judgment and order 
passed by the High Court Division. 

  

44. Mr. Zulhash Uddin Ahmed, the learned Advocate appearing for the appellant lastly 
drew our attention regarding the age of the appellant and submits that the appellant Monir 
Ahmed is not habitual offender and has been languishing in the condemned cell for more than 
fifteen years and considering his length of confinement in the condemned cell the sentence of 
death may be reduced.  
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45. In this regard, it is pertinent to mention the observation of their Lordships U.U. Lalit 
and two other honorable Judges of the Supreme Court of India made in the case of Arvind 
Singh Vs. The State of Maharastra, AIR 2020 SC 2451, Para-98 that “(i) The extreme 
penalty of death need not be inflicted except in gravest case of extreme culpability. (ii) 
Before opting for the death penalty the circumstances of the 'offender' also require to be taken 
into consideration along with the circumstances of the 'crime'. (iii) Life imprisonment is the 
Rule and death sentence is an exception. In other words death sentence must be imposed only 
when life imprisonment appears to be an altogether inadequate punishment having regard to 
the relevant circumstances of the crime, and provided, and only, the option to impose 
sentence of imprisonment for life cannot be conscientiously exercised having regard to the 
nature and circumstances of the crime and all the relevant circumstances. (iv) A balance sheet 
of aggravating and mitigating circumstances has to be drawn up and in doing so the 
mitigating circumstances have to be accorded full weight age and a just balance has to be 
struck between the aggravating and the mitigating circumstances before the option is 
exercised.  

 

46. From the materials on record, it appears that the appellant is in the condemned cell for 
more then 15(fifteen) years suffering the pangs of death. It was held in the case of Nazrul 
Islam (Md) vs. State reported in 66 DLR (AD) 199 that, “Lastly with regard to the period of 
time spent by the accused in the condemned cell, there are numerous decisions of this 
Division which shed light on this aspect. In general terms, it may be stated that the length 
of period spent by a convict in the condemned cell is not necessarily a ground for 
commutation of the sentence of death. However, where the period spent in the condemned 
cell is not due to any fault of the convict and where the period spent there is inordinately 
long, it may be considered as an extenuating ground sufficient for commutation of 
sentence of death.” In view of the decisions cited above as well as the circumstances of this 
case, we are of the view that justice would be sufficiently met if the sentence of death of the 
appellants be commuted to one of imprisonment for life.  

  

47. The Criminal Appeal No.6 of 2013 is dismissed with modification of sentence. The 
sentence of death of the appellant, namely, Monir Ahmed of Village-Monkirchar, Police 
Station-Banskhali, District-Chattogram is commuted to imprisonment for life and also to pay 
a fine of Tk.10,000.00(ten thousand), in default, to suffer rigorous imprisonment for 6(six) 
months more. However, he will get the benefit of section 35A of the Code of Criminal 
Procedure in calculation of his sentence and other remission as admissible under the Jail 
Code.  

  

48. The concerned jail authority is directed to move the appellant to the regular jail from 
the condemned cell forthwith. 
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Editors’ Note 
This is a case of gang rape and murder. There was no eyewitness. Appellants were suspected 
of being involved with the commission of crime. Police arrested appellant Mamun and 
Azanur who gave confessional statements describing vividly the role played by them and 
other co-accused, namely, Shukur and Sentu in committing the crime which was 
supported/corroborated by the inquest report, postmortem report and by the depositions of the 
witnesses regarding the marks of injury on the body of the deceased. The Appellate Division 
held that in such case the non-confessing accused persons can be equally held liable like 
Azanur and Mamun for murdering the deceased after committing rape. The Court further 
observed that, the confessional statement of a co-accused can be used for the purpose of 
crime control against other accused persons even if there is a little bit of corroboration of that 
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confessional statement by any sort of evidence either direct or circumstantial and adverse 
inferences may be drawn upon silence on part of those  who have been so incriminated by the 
confession of the co-accused. However, the Appellate Division maintained the death sentence 
of the appellant Shukur Ali who inflicted fatal knife injuries to the deceased and commuted 
the sentence of death of other appellants to imprisonment for life. 
 
Key Words 
Section 9(3) of the Nari O Shishu Nirjaton Daman Ain, 2000; Confessional Statement; 
Section 164 of the Code of Criminal Procedure; Section 8 and 30 of Evidence Act; Due 
process; Crime control 
 
Section 164 of the Code of Criminal Procedure and Section 8 of the Evidence Act: 
It is true that there is no eye witness in the instant case, but the inculpatory, true, and 
voluntary confessional statements of two accused, and the circumstances particularly 
long absconsion by Shukur and Sentu are so well connected to indicate that those 
circumstances render no other hypothesis other than the involvement of the appellants 
Shukur, Sentu, Mamun and Azanur in the alleged rape and murder thereof. ...(Para 63) 
 
Due process vis-a-vis crime control consideration: 
In performing our duties, this court is charged with the task of not only assessing the 
facts against the law, but also considering the impacts of judgments that are 
pronounced and any assessment made on the overall justice system. With modern 
criminal justice mechanism, the right against self-incrimination is one that stands as a 
cornerstone. As such, confessions by a co-accused are generally inadmissible against the 
accused in a concerned case. However, in our duties of administering justice, we are 
sometimes faced with a case that forces us to consider aspects of larger policy at play. 
The balance between crime control and due process models of justice is such a 
consideration that requires reassessment with changing times and upon the fact of each 
case. The case before us is one of such a heinous crime, where measures of control are 
made far more necessary, to ensure that justice can be brought to the victim in question. 
As such, while due process is still of utmost importance; crime control considerations 
must be made as well.                   ...(Para 64, 65 and 66) 
 
Adverse inferences may be drawn upon silence on part of those incriminated: 
The principle of the right against self incrimination is also accompanied by the principle 
that upon silence on part of those incriminated, adverse inferences may be drawn at any 
stage of the trial and pre-trial procedures. When the co-accused, Azanur and Mamun 
put forth their confessions, incriminating the accused Shukur and Sentu, they had the 
opportunity to present their accounts of the events in question. Their refusal to adduce 
defence witness and to give any statement, allows this Court to draw an adverse 
inference against them, in conjunction with the inferences drawn from the period of 
their absconcion.                  ...(Para 68 and 69) 
 
Section 30 of the Evidence Act: 
We hold that confessional statement of a co-accused can be used against others non-
confessing accused if there is corroboration of that statement by other direct or 
circumstantial evidence. In the instant case, the makers of the confessional statements 
vividly have stated the role played by other co-accused in the rape incident and murder 
of the deceased which is also supported/corroborated by the inquest report, postmortem 
report and by the depositions of the witnesses particularly the deposition of 
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P.Ws.1,2,3,10,11,12,14 and 18 regarding the marks of injury on the body of the 
deceased. Every case should be considered in the facts and circumstances of that 
particular case. In light of the facts and circumstances of the present case, we are of the 
view that the confessional statement of a co-accused can be used for the purpose of 
crime control against other accused persons even if there is a little bit of corroboration 
of that confessional statement by any sort of evidence either direct or circumstantial. 
(Emphasis added). Thus, the accused namely Shukur and Sentu are equally liable like 
Azanur and Mamun for murdering the deceased after committing rape.    
                               ...(Para 70) 
 

JUDGMENT 
Obaidul Hassan, J. 

 
1. This Criminal Appeal No.127 of 2014 with Jail Appeal Nos.26 and 29 of 2014 is 

directed against the judgment and order dated 11.05.2014 passed by a Division Bench of the 
High Court Division in Death Reference No.07 of 2009 with Criminal Appeal Nos.616, 670 
and 698 of 2009 with Jail Appeal Nos.155-159 of 2009 accepting the Death Reference while 
dismissing all the appeal and thereby upholding the judgment and order of conviction and 
sentence dated 04.02.2009 passed by the learned Nari O Shishu Nirjatan Daman Tribunal, 
Kushtia (hereinafter referred to as the Tribunal/trial Court) in Nari O Shishu Nirjatan Case 
No.147 of 2004 arising out of Daulatpur Police Station Case No.26 dated 27.03.2004 
corresponding to G.R. No.69 of 2004 convicting the appellants under section 9(3) of the Nari 
O Shishu Nirjatan Daman Ain, 2000 (hereinafter referred to as the Ain, 2003) and sentenced 
them to death by hanging and to pay a fine of Tk.1,00,000.00 each. 

  
2. The prosecution case, in short, is that one Md. Abdul Aziz alias Jhunu, father of the 

deceased Sabina Khatun lodged First Information Report (shortly, the FIR) with Daulatpur 
Police Station. Alleging that on the evening of 25.03.2004 his daughter Sabina Khatun (13) 
went to the house of neighbor Muna Mondal to watch television. As she did not return home, 
the inmates of Sabina’s house went to the said residence to search for Sabina. One Rubina, 
wife of Azanur told them that the victim went away from their residence just after evening. 
They also looked for Sabina in every house of the village, but could not trace her. On 
27.03.2004 at about 05:30 pm the informant came to know that a dead body has been found 
in the field of Lalnagar. Being informed, the informant, his wife, Hasina; daughter, Bedana; 
son, Mulluk Chand; along with other villagers, went to the place of occurrence and saw the 
naked dead body of Sabina Khatun, her mouth was fastened with her orhna. They saw several 
injury marks on her chest, both the thighs and sharp cutting injury on her private organ. Her 
body was partially decomposed and spreading bad smell. Later on, they came to know that 
one Samad first saw the dead body at the place of occurrence where he went to pluck buds of 
tobacco flowers. The informant suspected that the accused Mamun, Azanur, Sentu and others 
had raped and killed his daughter. On the basis of the said first information lodged by the 
informant, Daulatpur Police Station Case No.26 dated 27.03.2004 corresponding to G.R. 
No.69 of 2004 under section 9(3) of the Ain, 2000 was started. 

  
3. Officer-in-Charge Md. Faruk Ahmmed started to investigate the case. On his transfer 

Sub-Inspector (SI), Md. Nabir Hossen investigated the case and finally when S.I. Md. Nabir 
Hossain was transferred S.I. Md. Mosaddek Hossen Khan completed the investigation and 
submitted charge sheet. The investigating officer visited the place of occurrence and prepared 
the Inquest Report of the dead body in the presence of witnesses, prepared the sketch map 
with index, seized the alamots and examined the witnesses under section 161 of the Code of 
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Criminal Procedure, 1898. He duly sent the body of the deceased to the Kushtia General 
Hospital for Postmortem. The postmortem examination of the victim was done by a group of 
doctors, they were Dr. Ashok Kumar Saha, Dr. Arbinda Pal, Dr. Saleh Ahmmed and Dr. 
Abdus Salam. Ultimately, on conclusion of investigation of the case, the Investigating Officer 
submitted charge sheet being No.108 dated 25.07.2004 against the accused Azanur Rahman, 
Mamun, Shukur, Kamu (Kamrul) and Sentu under section 9(3) of the Ain, 2000. 

  
4. Later, the case was duly sent to the Tribunal for trial. The learned Judge of the Tribunal 

on taking cognizance of the offence against the accused persons under section 9(3) of the 
Ain, 2000 framed charge against them. On being read over and explained the charge to the 
accused persons, they pleaded not guilty and asked for a trail. To substantiate the case the 
prosecution examined as many as 18 (eighteen) witnesses, but the defence examined none. 

  
5. On the closure of the evidence of the prosecution witnesses, the convict-appellants 

were examined under section 342 of the Code of Criminal Procedure, 1898 whereupon they 
pleaded innocence. They informed the Tribunal that they would not adduce any evidence on 
their behalf. 

  
6. The defence case as it appears from the trend of cross-examination is that the 

appellants are innocent and have been falsely implicated in this case out of enmity and 
personal grudge and the accused appellants are not involved with the offence of committing 
rape on the deceased Sabina, and murdering her. The accused Sentu, son of Tizabuddin, is the 
brother of Montu. Sentu is not named in the FIR. It is also the case of the defence is that from 
the date of occurrence the accused persons were very much present in the locality and they 
did not flee-away. The victim was not at all subjected to the commission of rape by the 
appellants. The confessional Statements of accused Mamun and Azanur are not true and 
voluntary. Owing to merciless torture and enticement of the police the accused persons were 
compelled to give involuntary confessional statements. 

  
7. During the course of trial, the prosecution produced as many as 18 witnesses including 

the Medical Officer and the Investigating Officer. The trial Court after considering the 
evidence and materials on record found the accused persons Sentu, Mamun, Azanur Rahman, 
Shukur and Kamu (Kamrul) guilty under section 9(3) of the Ain, 2000 and sentenced them to 
death by its judgment and order dated 04.02.2009. 

 
8. Death sentence proceeding has been submitted to the High Court Division by way of 

Reference by the Tribunal and the Reference has been noted as Death Reference No.07 of 
2009. Being aggrieved by the judgment and order of the Tribunal, the convicts Shukur, Kamu 
alias Kamrul and Sentu preferred Criminal Appeal No.616 of 2009, convict Azanur Rahman 
preferred Criminal Appeal No.670 of 2009, convict Mamun preferred Criminal Appeal 
No.698 of 2009 before the High Court Division. Convict Mamun, Azanur Rahman, Md. 
Shukur Ali, Kamu alias Kamrul and Sentu presented petition of appeals from jail, which have 
been numbered as Jail Appeal Nos.155, 156, 157, 158 and 159 of 2009 and the same were 
heard with Death Reference No.07 of 2009. 

  
9. The High Court Division by its judgment and order dated 11.05.2014 accepted the 

Death Reference and dismissed all the Criminal Appeals and Jail Appeals affirming the 
judgment and order passed by the Nari O Shishu Nirjatan Daman Tribunal, Kushtia. 

  
10. Being aggrieved by, and dissatisfied with the judgment and order of conviction and 
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sentence passed by the High Court Division dated 11.05.2014, the convict-appellants, 
namely, Md. Shukur Ali, Sentu, Mamun and Azanur Rahman preferred Criminal Appeal with 
Jail Appeal before this Division. 

  
11. Mr. S. M. Shahjahan, the learned advocate appearing along with Mr. Raghib Rouf 

Chowdhury, the learned Advocate, appearing for the appellants in Criminal Appeal No.127 
of 2014, Mr. S.M. Aminul Islam, the learned advocate, appearing for the appellants in Jail 
Appeal Nos.26 and 29 of 2014, have taken us through the FIR, the inquest report, the 
postmortem report, the charge sheet, testimonies of the witnesses, the judgment and order 
passed by the Tribunal and the appellate Court (High Court Division), connected materials on 
record and submit that the High Court Division failed to consider that the judgment and order 
of conviction is bad in law as well as in facts and, as such, the impugned judgment and order 
of conviction is liable to be set aside. They further submit that the High Court Division failed 
to consider that the judgment and order of conviction is based on surmise and conjecture and 
not on legal evidence and, as such, the impugned judgment and order of conviction is liable 
to be set aside. They also submit that the High Court Division failed to consider that the 
judgment and order of conviction has been passed by the Tribunal without applying its 
judicial mind as the case was not proved by the prosecution witnesses beyond reasonable 
doubt and, as such, the impugned judgment and order of conviction is liable to be set aside. 
They next submit that during trail the prosecution examined as many as 18 prosecution 
witnesses, but all the witnesses disowned the prosecution case and none of the witnesses 
witnessed the occurrence and, as such, the impugned judgment and order of conviction is 
liable to be set aside. Moreover, they submit that there is no evidence against the appellants 
except exculpatory confessional statements made by co-accused, but the same cannot be used 
against the appellants without corroboration and cannot be basis of conviction and it is not an 
evidence as per section 3 of the Evidence Act, 1872 and, as such, the impugned judgment and 
order of conviction is liable to be set aside. They added that the High Court Division failed to 
consider that in the judgment and order of conviction passed by the learned Judge of the Nari 
O Shishu Nirjaton Daman Tribunal it was not considered that out of 18 witnesses P.Ws.10 
and 11 deposed about the searching of the appellants, but their evidence was not supported by 
P.Ws.1,11, 6,13 and they deposed that at the time of occurrence three witnesses were present, 
but P.Ws.1,2,6 and P.W. 13 did not support this story. Rather those evidence were 
contradicted by P.Ws.6 and 13, P.W.6 in his cross-examination stated that “B¢j Bp¡j£cl p¾cq 
L¢l e¡ and P.W.13 in his cross-examination stated that “Bp¡j£cl h¡¢sa Bjl¡ ®Lq k¡C e¡Cz” So it 
appears that there is no circumstantial evidence against the appellants and, as such, the 
impugned judgment and order of conviction is liable to be set aside. They also submit that the 
High Court Division failed to consider that in passing the judgment and order of conviction, 
the learned Judge of the Nari O Shishu Nirjaton Daman Tribunal did not consider that the 
confessional statement must be left out of consideration as it was contradicted by medical 
evidence. The absence of spermatozoa in the private organ of the deceased throws doubt on 
the prosecution story of rape. They also submitted that the doctor stated that the cause of 
death was strangulation, but confession do not disclose the same and, as such, the impugned 
judgment and order of conviction is liable to be set aside. Besides, they submit that there is 
no evidence against the appellants except confession of co-accused which is not substantial 
evidence in convicting appellants without any other corroborative evidence, moreover it 
appears from the record that the victim went to watch television in a house, but the owner of 
that house was not examined and the witnesses Kanchan and Hasina and other witnesses did 
not disclose the name of the appellants in their evidence and the circumstantial evidence also 
did not prove the involvement of the appellants and, as such, the impugned judgment and 
order of conviction is liable to be set aside. They again submitted that the confession of 
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accused Mamun and Azanur Rahman were not made voluntarily and those are not true as no 
certificate was issued by the statement recording Magistrate in this regard and, as such, the 
said confession is a nullity in the eye of law and, as such, the impugned judgment and order 
of conviction is liable to be set aside.  

 
12. They further submit that the allegation against the appellants does not come under 

section 9(3) of the Nari O Shishu Nirjaton Daman Ain, 2000 as the doctor opined that the 
death was due to asphyxia as a result of above mentioned injuries, caused by strangulation 
which was ante-mortem and homicidal in nature with rape, but the rape was not proved by 
any other evidence including medical certificate and, as such, the impugned judgment and 
order of conviction is liable to be set aside. Finally, they submit that the learned Magistrate 
recorded confessional statement of the two accused, but did not follow the prescribed 
procedure as mentioned in section 364 of the Code of Criminal Procedure, 1898 and, as such, 
the confessional statements are not admissible evidence resulting a judgment invalid. 

  
13. Mr. Biswajit Debnath, the learned Deputy Attorney General, appearing for the 

respondent-the State, made his submissions supporting the judgment and order passed by the 
High Court Division and prays for dismissal of the appeal. 

  
14. Now, to ascertain whether the prosecution has been able to prove the charge against 

the appellant Md. Shukur Ali, Mamun, Sentu and Azanur Rahman, let us examine and 
analyze the depositions of the witnesses adduced by the prosecution. 

  
15. P.W.1, the informant Abdul Aziz @ Jhunu deposed that they saw several injury marks 

on the body of the deceased and the dead body was partially decomposed. He further stated 
that they suspected the involvement of accused Azanur, Mamun, Sentu and others as they 
were missing since the occurrence of the crime.  

  
16. During cross-examination he stated that he heard that deceased had gone to watch 

television. The occurrence took place in the evening of Thursday and they found the dead 
body on Saturday afternoon. The informant and others suspected that the accused Mamun, 
Azanur, Sentu and others had raped and killed his daughter. The police prepared the inquest 
report before filing of the case. He identified the FIR and his thump impression. 

  
17. P.W.2, Rokeya Khatun, wife of Nuna (Muna), a neighbour of the deceased, stated that 

around 8:00 pm Sabina's father told her that Sabina was missing. She heard that dead body of 
the deceased Sabina was found on Saturday afternoon and there were some marks of injury 
on her body. 

  
18. The cross-examination of the witness was declined by the defence. 
  
19. P.W.3, Kanchon (Kazoli), stated that the dead body of the deceased was found from a 

Tobacco field of Dharonggari and there were injury marks on her body.  
  
20. The cross-examination of the witness was declined by the defence. 
  
21. P.W.4, Hasina Khatun, the mother of deceased Sabina, stated that on the date of 

occurrence the deceased Sabina went to the house of Muna to watch television. They 
searched for her as she did not return home. Two days after the occurrence, they found the 
naked dead body of the deceased in a tobacco field. There were several injury marks on her 
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body and her orhna was wrapped round her face over her mouth.  
  
22. During cross-examination she stated that she heard from local people that accused 

Azanur and Mamun had been arrested. 
  
23. P.W.5, Md. Fazlur Rahman, deposed that after returning home from Allardarga he 

heard hue and cry from the field and also heard a dead body was found, he informed the 
police and went to the place of occurrence with the police. He saw the dead body in the 
tobacco field. The police prepared the inquest report and his signature so endorsed thereon 
and marked as exhibits-1 and 1/1 respectively.  

  
24. The defence declined to cross-examine this witness. 
  
25. P.W.6, Rahidul Islam, deposed that he heard about the disappearance of Sabina and 

subsequently after two days the dead body was found from a tobacco field. He also heard that 
accused Azanur and Mamun were arrested. He heard that accused Kamrul, Shukur and Sentu 
were also with them. 

  
26. P.W. 7, Bishoyot Ali, deposed that he heard about the disappearance of Sabina and 

subsequently her dead body was found. He stated that he went to place of occurrence with 
police and saw the dead body. His signature so endorsed in the inquest report, has been 
marked as exhibit-1/2.  

   
27. The cross-examination of the winess was declined by the defene. 
  
28. P.W.8, Helal Uddin, deposed that he went to the tobacco field and saw the dead body 

of deceased Sabina. He identified his signature on the inquest report which was marked as 
exhibit-1/3.  

  
29. The defence had declined to cross-examine the witness. 
  
30. P.W.9, Abdul Goni, father of accused Kamrul, deposed that the inquest report was 

prepared in his presence and his signature so endorsed thereon has been marked as exhibit-
1/4.  

  
31. The cross-examination of the witness was declined by the defence. 
  
32. P.W.10, Md. Mulluk Chand, deposed regarding the date, time and place of 

occurrence. He stated that before the occurrence the deceased went to the dwelling house of 
neighbour Muna Mondal to watch Television and went missing. They searched for the 
deceased at different places. They suspected the involvement of the accused Azanur, Mamun, 
Shukur, Sentu and Kamrul. He identified the accused persons in the dock of the court. He 
deposed that they did not find the accused persons at their houses on that day and because of 
this reason they suspected their involvement with the occurrence. He deposed that on March 
27, 2008 the dead body of the deceased was found from the tobacco field of Dharonggari. 
They saw the naked dead body having several injuries on it. He heard that the accused 
Azanur and Mamun had been arrested at Kushtia. Accused Mamun and Azanur made 
confessional statements.  

  
33. During cross-examination, he stated that they had searched the respective houses of 
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the five accused. He denied defence suggestion that out of enmity and grudge the accused 
persons had been implicated in the instant case. 

  
34. P.W.11, Alauddin, stated that the accused Azanur, Mamun, Sentu, Kamrul and 

Shukur were also missing. He stated that the five accused persons also went to watch 
television. They searched for the deceased from door to door. He stated that they saw the 
naked dead body of the deceased with several injuries which was found on March 27, 2004 at 
about 5:30 pm lying in the tobacco field of Dharonggari. He stated that after being arrested 
the accused Mamun and Azanur admitted their guilt to the police.  

  
35. During cross-examination, he stated that his father-in-law told him that the accused 

had gone to watch television. He deposed that they searched for the deceased at many houses 
including the houses of the accused persons. He stated that the accused persons were 
inhabitants of the same village. 

  
36. P.W.12, Zabed Ali, stated that on March 25, 2007 at about 6:00/7:00 pm the deceased 

went to the neighbor's house to watch television and thereafter went missing. He searched for 
the deceased at different houses. On hearing being found a dead body, he went to the place of 
occurrence on March 27, 2004 and saw the naked dead body of the deceased with several 
injuries.  

  
37. The defence declined to cross-examine this witness. 
  
38. P.W.13, Md. Zainal Haque, had been declared hostile and was cross-examined by the 

prosecution and he deposed that at the time of searching for the deceased accused Azanur, 
Shukur, Mamun, Sentu and Kamrul were not with the villagers. 

  
39. P.W.14, Dr. Ashok Kumar Saha, deposed that on March 28, 2004 he was performing 

his duty at General Hospital, Kushtia as Emergency Medical Officer. A Medical Board was 
constituted consisting 4 members where he was the president and other three members were 
Dr. Arbinda Pal, Dr. Saleh Ahmed and Dr. A. Salam. After conducting the Autopsy the 
Board noted their findings as under:  

I. Body partially decomposed and distended with Maggat formation with loss of 
epidermis with burst abdomen with expulsion of coils of intestine. 
II. One continuous ligature mark at the middle of the throat size 1" in breath with knot 
a tie.  
III. One incised penetrating injury on front of the right side of the chest, size 2" x 1ଵ

ଶ
" 

up to chest cavity. 
IV. Two incised penetrating injury on front of the left side of the chest, size 2" x 1ଵ

ଶ
" 

up to abdominal cavity. 
V. Four incised penetrating injury on anterior abdominal wall, size 2ଵ

ଶ
" x 1ଵ

ଶ
" up to 

abdominal cavity. 
VI. One incised penetrating injury on inner aspect of left thigh up size 1ଵ

ଶ
 " x 1ଵ

ଶ
 " x ଶ"

ଷ
. 

VII. One incised injury on inner aspect of right thigh up, size 2ଵ
ଶ
" x ଶ"

ଷ
. 

VIII. One lacerated injury in vagina on right wall size 1" x 1" mucus membrane. 
 

40. On dissection: Antemortem blood clot and tissue laceration and congestion were seen 
associated with the injured/places stated above trachea congested both lung are injured, liver 
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injured, stomach injured. Brain is soften. High vaginal swab was taken and sent for 
pathological examination for spermatozoa. But no spermatozoa was found. 

 

41. After conclusion of the autopsy the Doctors opined as under:  
‘‘In our opinion the cause of death was due to asphyxia as a result of above mentioned 
injuries, caused by strangulation which were ante-mortem and homicidal in nature 
with rape’’. 

 

42. This witness proved the postmortem report and his signature so endorsed thereon and 
marked as exhibits-2 and 2/ 1 respectively. He also identified the signatures of Dr. Arbinda, 
Dr. Saleh Ahammad and Dr. Abdus Salam which were marked as exhibits-2/2,2/3 and 2/4 
respectively. 

 
43. During cross-examination he deposed that they found evidence of rape on the dead 

body. He further deposed that they found the injury in the inner part of the vagina of the 
deceased which may have been caused due to rape. 

  
44. P.W.15, Md. Nabirul Islam, stated that when he was on duty on March 29, 2004 as 1st 

Class Magistrate at Kushtia Collectorate, he recorded the confessional statement of accused 
Azanur and Mamun under section 164 of the Code of Criminal Procedure, 1898 and he 
followed the provisions of section 364 of the Code of Criminal Procedure, 1898. He found 
the confessional statements of the accused were true and voluntary. He proved the 
confessional statements and his signature so endorsed thereon and marked as exhibits-
3,3/1,3/2,3/3 and 3/4 respectively. His signature and signature of the accused were marked as 
exhibits-4,4/1,4/2,4/3 and 4/4 respectively. 

  

45. P.W.16, Md. Nabir Hossen, stated that on April 04, 2004 he took the charge of 
investigation of the case on transfer of the Officer-in-Charge Faruk Ahmmed and perused the 
case docket, autopsy report. Subsequently, he handed over the C.D to S.I. Musaddek on his 
transfer.  

  

46. The cross-examination of the witness was declined by the defence. 
  

47. P.W.17, Md. Mosaddek Hossen Khan, deposed that as the final Investigating Officer 
he took the charge of investigation of the case on April 22, 2004. He perused the case docket 
including sketch map, index, deposition of witnesses and confessional statements of the 
accused Mamun and Azanur. He recorded statements of some witnesses. He submitted charge 
sheet No.108 dated July 07, 2004 against the accused persons finding prima facie ingredients 
of crime.   

  
48. During cross-examination he deposed that he compared the confessional statements of 

the accused persons with autopsy report. 
  
49. P.W.18, Faruk Ahmmed is one of the three Investigating Officers of the case. He 

stated that on oral presentation of the informant he wrote the FIR. He also identified the 
thumb impression of the informant. He prepared the inquest report of the deceased, his 
signature so endorsed thereon has been marked as exhibits-1 and 5/1 respectively. He stated 
that he sent the FIR for recording. He also deposed that he as Officer -in-Charge signed the 
FIR as exhibit-5 and he identified his signature thereon as exhibit-5/1. He also stated that 
Mosharrof Hossain as duty officer filled up the FIR form as exhibit-6 and he identified his 
signature thereon as exhibit-6/1. He took up the case for investigation; visited the place of 
occurrence; prepared sketch map thereof with index and his signature so endorsed thereon 
has been marked as exhibits-7,7/1, 8 and 8/1 respectively. He duly sent the dead body to the 
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morgue for autopsy. He deposed that the mouth of the victim was fastened with orhna. He 
recorded the statement of 4 witnesses. He arrested accused Azanur, Mamun and Sentu and 
produced them to the learned Magistrate for recording their confessional statements. He 
stated that the tobacco plants were three or four feet tall. 

  

50. During cross-examination he stated that he did not seize blood stained mud of place of 
occurrence. He stated that he found some injures on the dead body of the deceased. He did 
not mark any apparent injury marks. He suspected that the deceased was murdered after 
commission of rape. 

  
51. These are the witnesses adduced by the prosecution. On scrutinising the depositions 

of the witnesses, the features appeared that the deceased Sabina went to watch television to 
the neighboring house and went missing. On searching, the naked dead body of the deceased 
was found in the tobacco field with marks of injuries on her chest, thigh and private organ. 
From the postmortem report, the cause of death was found due to asphyxia caused by 
strangulation which was ante-mortem and homicidal in nature with rape.  

  
52. In the instant case, two appellants namely Mamun and Azanur Rahman made 

confessional statement before the Magistrate under section 164 of the Code of Criminal 
Procedure, 1898. 

  
53. The confessional statement of Mamun reads as follows: 

“সািবনােদর বািড় έথেক আমােদর বািড়   িকেলা দেূর িতজার ϕামািনL Hl έছেল ®p¾V¥র সােথ সািবনার ভালবাসা 
িছল। সািবনার বাсবী কাНন (িপং-রবেজল মнল)έক ®p¾V¥ বেল সািবনােক সািবনােদর বািড়র পােশর তামােকর 
έϠেত έডেক আনেত hm। έসন্টΦ র সােথ তার বন্ধু কামু (িপং- গিন মাѶার) িছল। ২৫/৩/২০০৪ তািরখ বৃহѺিতবার 
রাত ৭/৮ িদেক কাНন সািবনােক έডেক এেন িদেয় বািড়েত চেল যায়।সািবনা,®p¾V¥ ও কামু তামাক έϠেতর মেধҝ বেস 
গџ করেত থােক। রাত হয় তারা সািবনা বািড়েত রাখেত যায়। বািড়র কােছ িগেয় সািবনােক έখাজঁাখুΝঁজ হেИ έজেন 
আবার মােঠর মেধҝ িনেয় Bpz ®p¾V¥ সািবনােক বেল চল িবয়া করব। έস ®p¾V¥ ও সািবনােক বিসেয় έরেখ কামু টাকা 
আনার নাম কের বািড়েত যাওয়ার কথা বেল ზকুর (িপং-কইΝгন মнল)έক έডেক আেন। কামু ও ზকুর আজানুর 
έক ডাকেত আেস। কামু আজানুরেক বেল চল মােঠর মেধҝ কাজ আেছ। ওরা িতনজন এেস আমােক ডােক। বিল 
έযেত পারব না। তারা পীড়াপীিড় করায় তােদর সােথ έগলাম। ৪ জন সািবনা ও ®p¾V¥র কােছ έপৗηছােনার পর কামু 
সািবনার মুখ έচেপ ধের। ®p¾V¥ সািবনার ওড়না িদেয় সািবনার মুখ বােধ। ზকুর সািবনােক কােধ কের তামােকর 
έϠেতর মেধҝ আেন। ®p¾V¥ সািবনার দুই হাত έচেপ ধের রােখ। কামু মুখ έচেপ ধের ზকুর সােলায়ার ও কািমজ έটেন 
িছেড় গা έথেক খুেল έফেল। ზকুর সািবনার সােথ খারাপ কাজ কের। ზকুেরর হেয় έগেল έস সািবনার মুখ έচেপ ধের 
তখন কামু সািবনার সােথ কারাপ কাজ কের। ზকুর ও কামু দুই হাত Qf ধের রােখ তখন ®p¾V¥ সািবনার সােথ 
খারাপ কাজ কের। ®p¾V¥ উেঠ দাড়ঁােনার পর আজানুর খারাপ কাজ কের। তারপর আিম খারাপ কাজ কির। আিম 
যখন কির তখন সািবনা হাত পা এ¢sέয় έদয়।মেন হয় অϡান হেয় িগেয়িছল। öL¥l তার έকামেরর έথেক একটা চাকু 
έবর কের। আিম ও আজানুর Νজϡাসা কির চাকু িক করিব? বেল খুন কের έফলেত হেব। আমরা বাধা িদ। তখন 
আমােদর ზকুর লািথ মাের। আমরা একটΦ  সের িগেয় έচাখ έঢেক έফিল। ზকুর চাকু িদেয় আরও কয়Μট έকাপ έদয় তা 
অсকার বুঝেত পািরিন। সািবনােক ধষ κণ করার পের έয যার মত পািলেয় যাই।“ 
 

54. The confessional statement of Azanur Rahman reads as follows: 
“২৫/৩/২০০৪ তািরেখ রাΝϏ ১১ টা সােড় ১১ টার িদেক আমােক ზকুর ও কামু Hp ডােক। বেল মােঠ έযেত হেব। বিল 
έকন? বেল কাজ আেছ। পীড়াপীড়ী কের আমােক িনেয় মামুেনর বাড়ীেত যায়। মামুনেকও έডেক έনয়।মােঠর মেধҝ 
িগেয় আিম ®p¾V¥ ও সািবনােক έদিখ। তারা পাশাপািশ বেসিছল। আিম কামুর কােছ জানেত পাির কাНেনর মাধҝেম 
TV έদখার নাম কের সািবনােক কামু ও ®p¾V¥ ডাকায় আেন। সািবনােক িদেয় কাНন চেল যায়। আমােদর έডেক 
আনার পর কামু হাঠৎ সািবনার মুখ έচেপ ধের। ®p¾V¥ সািবনার ওড়না িদেয় সািবনার মুখ έবেধ έফেল। ზকুর, কামু ও 
έস িমেল সািবনােক έপেড় έফেল। ზকুর সািবনার জামা পায়জামা έটেন িছেড় έনংটা কের έফেল। ®p¾V¥ মুখ έচেপ 
ধের রােখ। দুই হাত έচেপ ধের কামু। ზকুর দুই পা দুই হাত িদেয় ধের সািবনার সােথ খারাপ কাজ কের। ზকুেরর 
হােত বড় নখ আেছ। তা িদেয় সািবনার দুেধ έজােড় টান έদয়। ზকেরর কাজ হেয় έগেল কামু সািবনার উপর চেড় 
খারাপ কাজ করেত থােক। ზকুর িগেয় মুখ έচেপ ধের। কামুর হেয় যাওয়ার পের ®p¾V¥ খারাপ কাজ কের।তখন কামু 
িগেয় সািবনার হাত দুইটা ধের। তখন έমেয়টা আর নড়াচড়া করিছল না। ®p¾V¥র হেয় যাওয়ার পর আিম দািড়েয় 
িছলাম। আমােক ზকুর খারাপ কাজ করেত বেল তখন আমার έপেлর έচইন খুেল সািবনার সােথ কারাপ কাজ কির। 
তারপর আিম ওঠার পের মামুনেক খারাপ কাজ করার জনҝ ზকুর বেল। তখন মামুন খারাপ কাজ কের। সািবনা ®p¾V¥ 
খারাপ কাজ করার সময় έথেক গা এ¢sέয় িদেয় অϡান হেয় যায়, আিম এবং কামু যখন খারাপ কাজ কির তখন তার 



16 SCOB [2022] AD            Md. Shukur Ali and others Vs. The State                            (Obaidul Hassan, J)       72  

ϡান িছল না। সবার খারাপ কাজ হেয় যাওয়ার পর ზকুর তার έকামড় έথেক চাকু έবর কের। চাকু qW¡v শাট কের। 
আিম বিল িক করিছস? έস বেল এেক খুন করব। আিম বাধা িদ। তখন আমােক গািল িদেয় লািথ মাের। মামুন বাধা 
িদেল তােকও লািথ মাের।আমরা ভেয় একটΦ  দুের িগেয় দাড়াই। ზকুর চাকু মারেছ এই শя ზনেত পাই। সািবনা 
একবার ზধু ‘উ’ কের শя কের। তার έকান শя পাইিন।ზকুর বেল বািড় যায়। আমরা ভেয় পািলেয় যাই। আিম আর 
মামুন ზοবাের জীব বােস ঢাকা যাই। ঘুের িফের έকান কাজ না έপেয় ঐ িদনই রাত ৯টার বােস কুΜѭয়া চােলর বডκার 
এ আমার খালার বািড়েত যাই। পের আমার ভাই এেস পুিলেশর হােত ধিরেয় έদয়।“ 

 
55. In the inquest report regarding the marks of injury on the dead body of the deceased it 

has been mentioned that there were seven marks of injuries with sharp knife on her chest, 2 
marks of injuries on her thighs and one mark of injury on her private organ and his mouth 
was fastened with orhna. It is also mentioned that deceased was raped before murder.  

  

56. The injuries found on the dead body of the deceased after autopsy, have been 
mentioned in the preceding paragraphs during discussion of the evidence of P.W.14 the 
doctor, who held the postmortem.  

   

57. So, the nature of injuries found in the inquest report as well as in the postmortem 
report and in the inculpatory confessional statements made by Mamun and Azanur Rahman 
corroborate one another. The inculpatory confessional statements of Mamun and Azanur 
Rahman vividly narrated the circumstances how they committed rape and thereafter killed the 
deceased. The confessional statements support the inquest report as well as the postmortem 
report. 

  

58. From the deposition of P.W.15, Md. Nabirul Islam, Magistrate, 1st Class, and on 
perusal of confessional statements, it appears that the statements were recorded by the learned 
Magistrate following all the provisions required by law to be followed at the time of 
recording the confessional statements. P.W.15 stated that the confessional statements made 
by Mamun and Azanur were done voluntarily and it was true. The appellants Mamun and 
Azanur made confessional statements incriminating themselves along with Shukur, Sentu and 
Kamrul. Now, the question arises whether the confessional statements of Mamun and Azanur 
can be used against Shukur and Sentu. 

 

59. Section 30 of the Evidence Act, 1872 provides that as follows:  
“30. When more persons than one are being tried jointly for the same offence, and a 
confession made by one of such persons affecting himself and some other of such 
persons is proved, the Court may take into consideration such confession as against 
such other persons as well as against the person who makes such confession.” 

 

60. The ingredients of this section are that: 
I. More persons than one are to be tried jointly for the same offence. 

II. One of such persons has to make confessional statement affecting himself and 
others. and 
III. Such confession can be taken into consideration by the Court against others as 
well as the maker of the confession. 
 

61. In the instant case, the appellants Mamun and Azanur made inculpatory confessional 
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statements which vividly narrated the crime committed by all of them. They made the 
inculpatory confessional statements incriminating themselves along with other co-accused 
and the defence failed to prove any personal enmity or grudge of Mamun and Azanur with 
the non-confessing appellants Shukur, Sentu and Kamu. Moreover, P.Ws.1,10 and 11 gave 
evidence to the effect that they suspected the involvement of all the accused in the occurrence 
as they were missing after the occurrence and appellants Mamun and Azanur were arrested 
on such suspicion. In their confessional statements, both of them in a voice narrated the role 
played by themselves and other accused persons in the occurrence and there is no 
inconsistency in their statements which leads us to believe the confessional statements of 
Mamun and Azanur involving Shukur and Sentu in the said occurrence are true. 

  

62. Moreover, the deposition of P.Ws.1,10 and 11 regarding the absconding of Shukur 
and Sentu along with Mamun and Azanur after the occurrence took place, provides strong 
corroboration to the confessional statements of Mamun and Azanur. Besides, the postmortem 
report and the depositions of the witnesses clearly it reveals that there was sign of rape on the 
victim girl and accordingly, the appellants Mamun and Azanur confessed about the role 
played by all of them at the time of committing rape. The confessional statements of Mamun 
and Azanur are not contradictory rather they in a voice categorically stated the acts 
committed by each of them.  

 

63. It is true that there is no eye witness in the instant case, but the inculpatroy, true, and 
voluntary confessional statements of two accused, and the circumstances particularly long 
absconsion by Shukur and Sentu are so well connected to indicate that those circumstances 
render no other hypothesis other than the involvement of the appellants Shukur, Sentu, 
Mamun and Azanur in the alleged rape and murder thereof.  

 

64. In performing our duties, this court is charged with the task of not only assessing the 
facts against the law, but also considering the impacts of judgments that are pronounced and 
any assessment made on the overall justice system.  

 

65. With modern criminal justice mechanism, the right against self-incrimination is one 
that stands as a cornerstone. As such, confessions by a co-accused are generally inadmissible 
against the accused in a concerned case. However, in our duties of administering justice, we 
are sometimes faced with a case that forces us to consider aspects of larger policy at play. 

 

66. The balance between crime control and due process models of justice is such a 
consideration that requires reassessment with changing times and upon the fact of each case. 
The case before us is one of such a heinous crime, where measures of control are made far 
more necessary, to ensure that justice can be brought to the victim in question. As such, while 
due process is still of utmost importance; crime control considerations must be made as well. 
(Emphasis added) 

 

67. As such, the considerations of the use of a co-accused’s confession, where supported 
by corroborating evidence, in the face of an overwhelming presence of circumstantial 
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evidence, must be made. In this instance, the accused’s absconsion prior to trial, suggests an 
intent to obstruct justice. Corroborative evidence presented by the prosecution shows that 
there is sufficient reason to suggest that the co-accused’s accounts of the events are likely to 
be true. It is therefore, that this court is of the opinion that in order to pursue a model of crime 
control in this regard, this court is willing to admit, in such rare instances, the confession of a 
co-accused as incriminating evidence against the other accused. Albeit, such evidence is still 
circumstantial.  

 

68. The principle of the right against self incrimination is also accompanied by the 
principle that upon silence on part of those incriminated, adverse inferences may be drawn at 
any stage of the trial and pre-trial procedures. (Emphasis added)  

 

69. When the co-accused, Azanur and Mamun put forth their confessions, incriminating 
the accused Shukur and Sentu, they had the opportunity to present their accounts of the 
events in question. Their refusal to adduce defence witness and to give any statement, allows 
this Court to draw an adverse inference against them, in conjunction with the inferences 
drawn from the period of their absconcion.  

 

70. We hold that confessional statement of a co-accused can be used against others non-
confessing accused if there is corroboration of that statement by other direct or circumstantial 
evidence. In the instant case, the makers of the confessional statements vividly have stated 
the role played by other co-accused in the rape incident and murder of the deceased which is 
also supported/corroborated by the inquest report, postmortem report and by the depositions 
of the witnesses particularly the deposition of P.Ws.1,2,3,10,11,12,14 and 18 regarding the 
marks of injury on the body of the deceased. Every case should be considered in the facts and 
circumstances of that particular case. In light of the facts and circumstances of the present 
case, we are of the view that the confessional statement of a co-accused can be used for the 
purpose of crime control against other accused persons even if there is a little bit of 
corroboration of that confessional statement by any sort of evidence either direct or 
circumstantial. (Emphasis added). Thus, the accused namely Shukur and Sentu are equally 
liable like Azanur and Mamun for murdering the deceased after committing rape.    

  

71. We are also of the view that confession of Azanur and Mamun and the inculpatory 
facts furnished by the circumstances appearing from the evidence as discussed above are 
incompatible with the innocence of the appellant Shukur and Sentu.  

 

72. In consideration of the matters discussed above, we are of the view that the deceased 
Sabina was raped before murder. The post mortem report shows that her death was due to 
asphyxia caused by strangulation which was ante-mortem and homicidal in nature with rape. 
The marks injuries found on her body as well as the discovery of naked dead body which was 
supported by the witnesses i.e. P.Ws.1,2, 4,5,10 and 11 clearly indicate that she was raped 
before murder. It is a strong circumstantial evidence that the deceased was raped before 
murder by the appellants. 
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73. In the light of the discussions we may conclude that the prosecution has been able to 
prove the charge against all the appellants beyond reasonable doubt and the Tribunal has 
rightly convicted and sentenced the appellants to death and the confirmation thereof by the 
High Court Division is justified. We find no cogent reason to interfere with the judgment and 
order passed by the High Court Division. 

  

74. In the instant case, it is found that the deceased Sabina was a girl of 13 years and she 
had a relation with Sentu. On the date of occurrence, the deceased went to meet with Sentu. 
At one moment Sentu along with other appellants, namely Shukur Ali, Mamun and Azanur to 
fulfill their nefarious desire raped Sabina and thereafter, Appellant Shukur Ali killed the 
deceased with a knife which he brought with him. Before killing, appellant Shukur Ali 
stabbed Sabina with the knife on the different parts of her body including on her private 
organ which resulted to her harrowing death.  

  

75. Mr. S.M. Shahjahan learned advocate appearing for the appellant Shukur lastly drew 
our attention regarding the age of the appellants and submits that Shukur Ali was very young 
at the time of offence, the other appellants were also of very tender age, considering their age 
the sentence of death may be reduced.  

 

76. In this regard it is pertinent to mention the observation of his Lordship H.L. Dattu 
former Honorable Chief Justice of India & two other honorable judges of the Supreme Court 
made in the case of Mofil Khan Vs State of Jharkhand, (2015) 1 SCC 67, Para-20 that 
“Sentences of severity are imposed to reflect the seriousness of the crime, to promote respect 
for the law, to provide just punishment for the offence, to afford adequate deterrent to 
criminal conduct and to protect the community from further similar conduct. It serves a 
threefold purpose–punitive, deterrent and protective.”  

 

77. Regarding appropriate panishment and sentence his Lordship Mr. Justice P. 
Sathasivam, J. in the case of Ahmed Hussain Vali Mohammed Saiyed Vs. State of 
Gujarat, (2009) 7 SCC 254, Paras 99 & 100 observed that “Justice demands that courts 
should impose punishment befitting the crime so that the courts reflect public abhorrence of 
the crime. The court must not only keep in view the rights of the victim of the crime but the 
society at large while considering the imposition of appropriate punishment. The court will 
be failing in its duty if appropriate punishment is not awarded for a crime which has been 
committed not only against the individual victim but also against the society to which both 
the criminal and the victim belong.” 

 

78. We are of the view that undue sympathy to impose inadequate sentence would do 
more harm to the justice system to undermine the public confidence on the judiciary. It is the 
duty of the Court to award appropriate sentence considering the gravity of the offence. 
Considering the nature and gravity of the offence committed by the appellant Shukur Ali, we 
are of the view that the cruelty and violence with which he killed Sabina, the ends of justice 
demands his death sentence.  
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79. From the materials on record, it appears that the appellants Sentu, Mamun and Azanur 
are in the condemned cell for more then 12(twelve) years suffering the pangs of death. It was 
held in the case of Nazrul Islam (Md) vs. State reported in [66 DLR (AD) 199] that, “Lastly 
with regard to the period of time spent by the accused in the condemned cell, there are 
numerous decisions of this Division which shed light on this aspect. In general terms, it 
may be stated that the length of period spent by a convict in the condemned cell is not 
necessarily a ground for commutation of the sentence of death. However, where the period 
spent in the condemned cell is not due to any fault of the convict and where the period 
spent there is inordinately long, it may be considered as an extenuating ground sufficient 
for commutation of sentence of death.” In view of the decision cited above as well as the 
circumstances of this case, we are of the view that justice would be sufficiently met if the 
sentence of death of the appellants Sentu, Mamun and Azanur be commuted to one of 
imprisonment for life.  

  

80. Accordingly, the Criminal Appeal No.127 of 2014 is dismissed. The sentence of 
death of the appellant in respect of condemned-prisoner, namely Md. Shukur Ali is 
maintained. 

  

81. The sentence of death in respect of the appellant condemned-prisoner, namely, Sentu, 
son of Tijabuddin, Village-Lalnagor, Police Station-Daulatpur, District-Kushtia is commuted 
to imprisonment for life and also to pay a fine of Tk.50,000.00(fifty thousand), in default, to 
suffer rigorous imprisonment for 02(two) years more. He will get the benefit of section 35(A) 
of the Code of Criminal Procedure, 1898 in calculation of his sentence. The concerned Jail 
Authority is directed to shift the appellant to the normal jail from the condemned cell 
forthwith. 

  

82. Jail Appeal No.26 of 2014 is dismissed with modification of sentence.  
 

83. The sentence of death of appellant condemned-prisoner, namely, Mamun, son of 
Sirajul Pramanik of Village-Lalnagor, Police Station-Daulatpur, District-Kushtia is 
commuted to imprisonment for life and also to pay a fine of Tk.50,000.00(fifty thousand), in 
default, to suffer rigorous imprisonment for 02(two) years more. However, he will get the 
benefit of section 35(A) of the Code of Criminal Procedure, 1898 in calculation of his 
sentence. The concerned jail authority is directed to shift the appellant to the normal jail from 
the condemned cell forthwith. 

  

84. Jail Appeal No.29 of 2014 is dismissed with modification of sentence. 
  

85. The sentence of death of appellant condemned-prisoner, namely, Azanur Rahman, son 
of Talemuddin Mondal, Village-Lalnagor, Police StationDaulatpur, District-Kushtia is 
commuted to imprisonment for life and also to pay a fine of Tk.50,000.00(fifty thousand), in 
default, to suffer imprisonment for 02(two) years more. He will get the benefit of section 
35(A) of the Code of Criminal Procedure in calculation of his sentence. The concerned jail 
authority is directed to shift the appellant to the normal from the condemned cell forthwith. 

 

86. Jail Appeal No.29 of 2014 in respect of the appellant Sentu is redundant in the light of 
the judgment in Criminal appeal No.127 of 2014. 
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Editors’ Note 
The question came up for consideration in this case whether after transfer by pre-emptee-
opposite party no.1 to co-sharer opposite party no.6 the pre-emptory right of the pre-emptor 
exists or not. The Appellate Division examining section 90 and 96 of State Acquisition and 
Tenancy Act and the view taken by their lordship in the case of 50 C.W.N. 806 as well as 35 
DLR 238 and also distinguishing the facts of 35 DLR (AD) 225 held that even after 
subsequent transfer by the stranger pre-emptee to another co-sharer of the holding, the pre-
emptory right of a co-sharer pre-emptor will not be defeated.  
 
Key Words 
Section 90 and 96 of the State Acquisition and Tenancy Act; pre-emptory right;  
 
Section 96 read with section 90 of the State Acquisition and Tenancy Act: 
On perusal of proviso to Sub-section (1) of Section 96 of the State Acquisition and 
Tenancy Act it appears that the right of pre-emption is not available to a co-sharer 
tenant or tenants holding land contiguous to the land transferred unless he is a person 
to whom transfer of the holding or the portion or share thereof, as the case may be, can 
be made under section 90.                   ...(Para 16) 
 
Our apex court denied right of pre-emption in the case when the vendee retransferred 
the land to the vendor and the right is barred by the principle of estoppel, waiver and 
acquiescence.                               ...(Para 17) 
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Section 96 of the State Acquisition and Tenancy Act: 
We have no hesitation to hold that even after subsequent transfer by the stranger pre-
emptee to another co-sharer of the holding, the pre-emptory right of a co-sharer pre-
emptor will not be defeated as because the subsequent transfer is subject to the right 
available against the original transfer and the subsequent transferee would be 
impleaded as party in the pre-emption proceeding and he would be entitled to get the 
consideration and compensation money as deposited by the pre-emptor.         ...(Para 23) 

 
JUDGMENT 

 

Borhanuddin, J: 
 

1. This appeal by leave has been filed against the judgment and order dated 09.07.2002 
passed by a Single Bench of the High Court Division in Civil Revision No.714 of 1998 
making the Rule absolute against the judgment and order dated 18.09.1997 passed by the 
Sub-Ordinate Judge, 1st Court, Laxmipur, in Miscellaneous (Pre-emption) Appeal No.38 of 
1996 affirming the judgment and order dated 24.09.1996 passed by the Senior Assistant 
Judge, Laxmipur, dismissing the Miscellaneous Case No.47 of 1993 filed under Section 96 of 
the State Acquisition and Tenancy Act, 1950. 

 
2. Relevant facts for disposal of the appeal are that the respondent No.1 herein as pre-

emptor-petitioner filed the miscellaneous case on 05.07.1993 stating interalia that one Boli 
Mia @ Boli Mohammad was the original owner of the case land who died leaving behind one 
son Suja Mia and the said Suja Mia died leaving behind pre-emptor Nurul Amin @ Abu 
Taher, Vendor-opposite party Sekandar Mia and opposite party nos.3-5 as heirs; Suja Mia 

transferred 43
2
1  acres of land to the pre-emptor-petitioner by heba deed dated 18.02.1982 

and thus the pre-emptor became a co-sharer of the holding by inheritance as well as on the 
basis of the heba deed; The pre-emptor had been serving in the Saudi Arabia since before the 
disputed transfer; Vendor-opposite party no.2 Sekandar Mia is the full brother of the pre-
emptor-petitioner; Dispute relating to land exists between the brothers; The vendor opposite 
party no.2 transferred the case land to the pre-emptee-opposite party no.1 without serving 
statutory notice to the co-sharers; After returning home from Saudi Arabia, the pre-emptor 
came to know from his brother-in-law Noor Nabi on 12.05.1993 that the pre-emptee-opposite 
party no.1 disclosed to him that he has purchased the case land from the vendor-opposite 
party no.2; Knowing about the said transfer, the pre-emptor on search procured certified copy 
of the kabala deed from the Maizdi Sub-register Office though the case land situated within 
the territorial jurisdiction of Laxmipur Sub-register Office; Getting definite information, the 
pre-emptor filed application under section 96 of the State Acquisition and Tenancy Act for 
pre-emption affirming that the pre-emptee-opposite party no.1 is a stranger to the case land 
and the pre-emptor has got less than 60 bighas of land. By amending plaint of the case it is 
further stated that the subsequent transfer dated 21.06.1992 by the pre-emptee-opposite party 
no.1 infavour of the opposite party no.6 (predecessor of the appellants herein) is collusive and 
sham transaction. 

 
3. That the pre-emptee-opposite party No.1 contested the case by filing written objection 

contending interalia that the application for pre-emption is not maintainable, barred by 
limitation and also barred by the principle of estoppel, waiver and acquiescence. His specific 
case in brief is that the vendor-opposite party no.2 sold the case land to him in consultation 
with the pre-emptor and his karjokarok Noor Nabi; The vendor sold the land for sending the 
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pre-emptor to Saudi Arabia; The vendor by executing and registering kabala deed transferred 
the land to the pre-emptee-opposite party no.1; Thereafter, for necessity of money the pre-
emptee-opposite party no.1 transferred the land to the opposite party no.6 Abdur Rashid on 
21.06.1992 who is a co-sharer of the holding and as such the application for pre-emption is 
liable to be rejected. 

 
4. The trial Court on consideration of the evidence on record held that the application for 

pre-emption is not time barred and transfer by the vendor to the pre-emptee was beyond the 
knowledge of the pre-emptor-petitioner. But the trial Court held that since the case land had 
been transferred by the pre-emptee-opposite party no.1 to the opposite party no.6, a co-sharer 
of the holding, the application for pre-emption is not maintainable.  

  
5. Being aggrieved, the pre-emptor-petitioner as appellant preferred miscellaneous appeal 

in the Court of the learned District Judge, Laxmipur, which was on transfer ultimately heard 
and disposed of by the learned Sub-ordinate Judge, 1st Court, Laxmipur, who after hearing 
the parties affirmed the judgment of the trial Court that pre-emption is not tenable against a 
co-sharer. 

  
6. Feeling aggrieved, the pre-emptor-appellant as petitioner moved before the High Court 

Division by filing revisional application and obtained Rule. After hearing the parties and 
perusing evidence on record, a Single Bench of the High Court Division made the Rule 
absolute by setting aside the judgment and order of the Courts below. 

  
7. Having aggrieved by and dissatisfied with the judgment and order passed by the High 

Court Division, successors of the co-sharer opposite party no.6 (who expired during 
pendency of the case before the trial Court) preferred instant civil petition for leave to appeal.  

 
8. Leave was granted on the ground that prior to the filing of miscellaneous case on 

05.07.1993 the pre-emptee transferred the case land to the co-sharer of the holding opposite 
party no.6 (in the miscellaneous case) on 21.06.1992 and as such no right of pre-emption was 
in existence on the date of filing of the miscellaneous case seeking pre-emption against the 
pre-emptee-opposite party and also on the ground that the High Court Division failed to 
consider the question of maintainability of the case on the background of the fact that when 
the miscellaneous case was filed against the pre-emptee he had no subsisting interest in the 
land sought to be pre-empted.  

  
9. Mr. Md. Abdun Nur, learned Advocate appearing for the appellants submits that prior 

to the filing of the miscellaneous case on 05.07.1993 the pre-emptee transferred the case land 
to the opposite party no.6 (in the miscellaneous case) on 21.06.1992 who was undeniably a 
co-sharer in the holding and as such no right of pre-emption was available on the date of 
filing of the miscellaneous case seeking pre-emption against the pre-emptee-opposite party 
and thus the High Court Division erred in law in not holding that the miscellaneous case is 
not tenable in the eye of law. Relying on the decision passed in the case of Hafiz Ahmed Vs. 
Ahmedur Rahman & others, reported in 48 DLR 170, learned Advocate also submits that ‘the 
vendor and the vendee are permitted to avoid accrual of the right of pre-emption by all lawful 
means and the vendee may sell the property to a rival pre-emptor with preferential or equal 
right to defeat the right for pre-emption of another co-sharer’. In support of his submissions, 
learned Advocate referred to the case of Shafi Khan Vs. Mannujan Hossain, reported in 35 
DLR(AD)225 and the case of Hafiz Ahmed vs Ahmedur Rahman and others, reported in 48 
DLR 170. 
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10. On the other hand, Mr. Khair Ezaz Masud learned senior Advocate appearing on 
behalf of the respondent no.1 submits that the subsequent transfer is subject to right available 
against the original transfer whether the transfer was made before or after filing of the pre-
emption application and as such pre-emptor’s application for pre-emption merits success, 
although the vendee-opposite party no.1 transferred the case land to his father opposite party 
no.6 Abdur Rashid who was a co-sharer in the holding by purchase, before the filing of the 
application for pre-emption. In support of his submissions, learned Advocate referred to the 
case of Hajera Bibi Vs. Noor Jahan Begum and others, reported in 35 DLR 238 and the case 
of Girija Nath Kundu Vs. Ahamad Ali Sardar and others reported in 50 C.W.N. 806. 

  
11. Heard the learned Advocates, perused the evidence on record as well as the decisions 

cited by the learned Advocate for the parties. It appears that the trial Court though arrived at a 
finding that the pre-emptor had no knowledge about the disputed transfer and the case is not 
barred by limitation but dismissed the case holding that the opposite party no.6 was a co-
sharer in the case land since before the transfer on 21.06.1992 as such prayer for pre-emption 
is not tenable.  

  
12. The Appellate Court below affirmed the judgment of the trial Court that the 

miscellaneous case for pre-emption is not maintainable against a co-sharer inasmuch as 
opposite party No.6 admittedly was a co-sharer in the holding. 

  
13. We have meticulously gone through the judgment passed by the High Court Division. 

The High Court Division in disposing of the civil revision decided two points of law.  
 
14. The first one is whether the application for pre-emption is barred by limitation or not. 

The High Court Division after thorough discussions arrived at a finding that the 
miscellaneous case was filed within the time inasmuch as no statutory notice was served upon 
the pre-emptor-co-sharer and the pre-emptee disclosed about the transfer to the brother-in-
law of the pre-emptor on 25.05.1993 and thereafter the pre-emptor on search procured 
certified copy of the deed from the Maizdi Sub-register Office on 27.05.1993 though the case 
land is situated within the territorial jurisdiction of Laxmipur, Sub-register Office.  

 
15. The 2nd point which is vital and relevant to decide the controversy in the present case 

as to whether after transfer by pre-emptee-opposite party no.1 to co-sharer opposite party 
no.6 the pre-emptory right of the pre-emptor exists or not. The High Court Division after 
discussing the case reported in 48 DLR 170 and the case reported in 50 C.W.N. page 806 and 
also the case reported in 35 DLR 238 concurred with the views taken by their lordships in the 
case of Hajera Bibi Vs. Noor Jahan Begum and others, reported in 35 DLR 238 and thus 
made the Rule absolute by setting aside the judgment and order passed by the Courts below. 

 
16. On perusal of proviso to Sub-section (1) of Section 96 of the State Acquisition and 

Tenancy Act it appears that the right of pre-emption is not available to a co-sharer tenant or 
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tenants holding land contiguous to the land transferred unless he is a person to whom transfer 
of the holding or the portion or share thereof, as the case may be, can be made under section 
90. Again, Sub-section (10) of Section 96 provides that right of the pre-emption is not 
available in the following cases:  

(a) a transfer to a co-sharer in the tenancy whose interest has accrued otherwise 
than by purchase; or 
(b) a transfer by exchange or partition; or  
(c) a transfer by bequest or gift (including Heba but excluding Heba-bil-Ewaj for 
any pecuniary consideration) in favour of the husband or wife or the testator or 
donor, or of any relation by consanguinity within three degrees of the testator or 
donor; or  
(d) a simple or complete usufructuary mortgage, or, until a decree or order 
absolute for foreclosure is made, a mortgage by conditional sale; or  
(e) a Waqf in accordance with the provisions of the Muhammadan Law; or  
(f) a dedication for religious or charitable purposes without any reservation of 
pecuniary benefit for any individual. 

   
17. Apart from this, our apex court denied right of pre-emption in the case when the 

vendee retransferred the land to the vendor and the right is barred by the principle of 
estoppel, waiver and acquiescence.  

 
18. We have also gone through the judgment and order passed in the cited cases. In the 

case of Shafi Khan Vs. Mannujan Hossain reported in 35 DLR (AD) 225 referred by the 
learned Advocate for the appellants is a case of reconveyance wherein the land under pre-
emption was sold by one Abdul Bari Khan to his nephew Ayesh Khan and the said Ayesh 
Khan retransferred the land to said Abdul Bari Khan one month before filing of the 
application for pre-emption as such this Division allowed the appeal by setting aside the 
orders allowing pre-emption. In that case, this Division observed that:  

“In the instant case, the learned Judges of the High Court Division placed reliance 
mainly on the decisions in the case of Girija Nath Kundu Vs. Ahamad Ali Sardar & 
others and Sk. Lokman Ali Vs. Abdul Motalib & another, both reported in 50 C.W.N, 
the former at page 806 and the latter at page 807, decided by two different single 
Benches of the Calcutta High Court. But it is found that in neither of these two cases 
there was any reconveyance or re-sale to the original vendor, but the lands were 
retransferred to different persons other than the original vendor.” 

 

19. So it is clear that the Apex Court distinguished between the circumstance 
‘reconveyance and re-sale to the original vendor’ and ‘retransfer to different persons other 
than the original vendor’. Provisions relating to pre-emption in the case of ‘reconveyance and 
re-sale to the original vendor’ and ‘retransfer to different person other than the vendor’ are 
not same. On perusal of the case of Hajera Bibi Vs. Noor Jahan Begum and others reported in 
35 DLR 238 it appears that the petitioner Hajera Bibi was a co-sharer in the holding and 
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opposite party No.3 Abdul Khaleque transferred the case land by registered kabala to 
opposite party no.2 Syed Habibur Rahman and by another registered kabala opposite party 
no.3 Abdul Khaleque transferred a portion of land under khatian No.165 to opposite party 
Syed Mohibur Rahman. Opposite party no.3 Abdul Khaleque was also a co-sharer of the 
holding. Opposite party no.2 Syed Habibur Rahman was a stranger who transferred his 
purchased land to opposite party No.1 Noor Jahan Begum (opposite party no.10 in the said 
pre-emption case) on 26.08.1972. Thereafter, on 17.09.1973 the petitioner filed application 
under section 96 of the State Acquisition and Tenancy Act for pre-emption depositing 
consideration money. In that case the contention of the opposite party No.1 Noor Jahan 
Begum was that since Syed Habibur Rahman already transferred his interest to Noor Jahan 
Begum before filing of the application for pre-emption by the petitioner Hajera Bibi and as 
such the application for pre-emption was not maintainable and barred by limitation. The trial 
Court dismissed the case on the ground of limitation and the Appellate Court below held that 
since Syed Habibur Rahman sold the case land to Noor Jahan Begum before filing of the 
application for pre-emption the miscellaneous case is not maintainable. In deciding the case a 
Single Bench of the High Court Division referring the judgment of Civil Appeal no.50 of 
1982 (Shafi Khan Vs. Mannujan Hossain) observed that:  

“In the judgment, the appellate Division has referred to the cases of Girija Nath 
Kundu and Sheikh Lokman Ali referred to earlier and has distinguished the facts of 
the case before it from the facts of those two cases on the ground that in neither of the 
cases there was any ‘reconveyance or re-sale’ to the original vendor but the lands 
were ‘re-transferred’ to different persons other than the original vendor. In the 
instant case before me also there was no ‘reconveyance or re-sale’ of the lands 
sought to be pre-empted to the original vendor but the lands were transferred to 
another stranger Nurjahan Begum. The Appellate Division has not disapproved the 
decisions of Girija Nath Kundu and Sheikh Lokman Ali and has made a distinction 
between these two cases and the case before it. I, with respect, agree with the 
principle of law laid down in those two reported cases. Following decision of Shiekh 
Lokman Ali in which case also the second transfer was made before an application 
for pre-emption was made, I hold that the petitioner Hajera Bibi’s right to pre-empt 
subsists even though the second transfer was made before her filing of the application 
for pre-emption. In this view of the matter, I agree with the learned Advocate for the 
petitioner Mr. Khondakar Mahbubuddin Ahmed that the Courts below have taken an 
erroneous view of law and there has been an error of law apparent of the face of the 
record.” 

 

20. In the instant case before us the Appellate Court below placed reliance in the case 
reported in 48 DLR 170, wherein it is observed that:  

“The vendor and the vendee are, therefore, permitted to avoid accrual of the right of 
pre-emption by lawful means. The vendee may defeat the right by selling the property 
to a rival pre-emptor with preferential or equal right.”  

 

21. In the 48 DLR case one Nazamat Ali gifted the case land to his daughter-in-law 



16 SCOB [2022] AD       Abdur Rashid being dead his heirs Md Hossain & ors. Vs. Nurul Amin & ors         (Borhanuddin, J)       83  

Najuma by a deed of gift dated 31.01.1980 who gifted the same to her husband by another 
deed of gift dated 07.04.1980. Thereafter, the pre-emptor Ahmedur Rahman filed application 
for pre-emption on 30.03.1981 claiming himself as a co-sharer. It appears that his lordship in 
passing the judgment reported in 48 DLR 170 quoted the aforementioned portion from the 
case of Bishan Singh, reported in AIR 1958(SC)838. In deciding the case reported in 48 DLR 
170 his lordship refused the prayer for pre-emption mainly on the ground that the impugned 
deed was deed of gift and the same was not pre-emptable. In the case of Girija Nath Kundu 
Vs. Ahamad Ali Sardar, reported in 50 C.W.N. 806, his lordship observed:  

“As soon as a transfer of a share in a holding is effected a right to pre-empt 
immediately accrues to the co-sharer tenants and any subsequent transferee of the 
property must take it subject to that right. If at any time after an application for pre-
emption has been made it comes to the notice of the co-sharer applicants for pre-
emption that the property has been again transferred there is nothing in the section as 
it stands, to prevent the subsequent transferee from being made a party to the 
proceedings, as was done in the case with which we are now dealing, and it seems to 
me that section 26F(5) of the Act was expressly framed to provide that in certain 
suitable cases the money which had been deposited might be paid to a subsequent 
transferee.” 

 

22. In deciding the case reported in 35 DLR 238 his lordship taking into consideration of 
the above cited decision and an unreported case of Shafi Khan Vs. Mannujan Hossain (Civil 
Appeal No.50 of 1982), subsequently reported in 35 DLR(AD)225, observed as under:  

“The petitioner Hajera Bibi’s right to pre-empt subsists even though the second 
transfer was made before her filling of the application for pre-emption.”   

 

23. In the present case the vendor-opposite party Sekandar Mia sold the case land to pre-
emptee-opposite party Feroj Mia who was a stranger in the case land and said Feroj Mia 
transferred the land to opposite party no.6 Abdur Rashid, predecessor of the present 
appellants, on 21.06.1992 who was a co-sharer in the holding as such considering the view 
taken by their lordship in the case of 50 C.W.N. 806 as well as 35 DLR 238 and also 
distinguishing the facts of 35 DLR (AD) 225, we have no hesitation to hold that even after 
subsequent transfer by the stranger pre-emptee to another co-sharer of the holding, the pre-
emptory right of a co-sharer pre-emptor will not be defeated as because the subsequent 
transfer is subject to the right available against the original transfer and the subsequent 
transferee would be impleaded as party in the pre-emption proceeding and he would be 
entitled to get the consideration and compensation money as deposited by the pre-emptor. 

 

24. Considering the facts and circumstances of the case and for the reasons stated above, 
we are of the view that the High Court Division rightly and legally passed the impugned 
judgment and order dated 09.07.2002 in Civil Revision No.714 of 1998.  

 

25. Accordingly, the appeal is dismissed. 
 

26. However, without any order as to costs. 
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Editors’ Note 
The respondent filed a writ petition in the High Court Division challenging an adjudication 
order of the writ respondent no. 2 wherein he imposed penalty of Tk. Tk.43,00,000/- for 
evasion of VAT of Tk. Tk.25,02,464/- by the respondent. High Court Division made the Rule 
absolute. Appellate Division, however, following the decision reported in 18 BLC (AD) 
(2013) 144 examined the question of maintainability of the writ petition first, and held that 
writ is not maintainable in the instant case as the respondent had impugned an adjudication 
order passed by the Assistant Commissioner, Customs, Excise and VAT Division, Kushtia 
which is an appealable order under section 42(1)(Ka) of the VAT Act. The Appellate 
Division then without going into the merit of the case set aside the judgment and order of the 
High Court Division holding that the respondent still can seek relief in proper forum resorting 
to section 14 of the Limitation Act. 
 
Key Words 
Section 42(1) (Ka) of the VAT Act; maintainability of writ; Article 102 of the Constitution 
 
Section 42(1) (Ka), 42(2) (Ka) of the VAT Act read with article 102 of the Constitution: 
Any person aggrieved by the decision or order passed by the Commissioner, Additional 
Commissioner or any VAT Official lower in the rank of the Commissioner or 
Additional Commissioner can prefer appeal to the forum prescribed in the section. In 
the instant case the writ-petitioner impugned adjudication order dated 15.08.2007 
passed by the writ-respondent no.2 Assistant Commissioner, Customs, Excise and VAT 
Division, Kushtia which is an appealable order under section 42(1)(Ka) of the VAT Act 
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and section 42(2)(Ka) mandates that 10% of the demanded VAT is to be deposited at 
the time of filing of the appeal. When there is a statutory provision to avail the forum of 
appeal against an adjudication order passed by the concern VAT Official then the 
judicial review under Article 102(2) of the constitution bypassing the appellate forum 
created under the law is not maintainable.                   ... (Paras 13, 14 & 15) 
 
Section 14 of the Limitation Act: 
However, the respondent can still avail the statutory forum of appeal under section 42 
of the VAT Act taking recourse of section 14 of the Limitation Act. Since we already 
held that the writ petition is not maintainable as such refrained from going into merit of 
the case.                     ...(Para 26)   
 

JUDGMENT 
 

Borhanuddin, J: 
 

1. Delay of 982 days in filing this civil petition for leave to appeal is hereby condoned. 
 
2. Challenging the judgment and order dated 05.05.2016 passed by the High Court 

Division in Writ Petition No.1649 of 2012, present petitioners preferred instant civil petition 
for leave to appeal. 

  
3. Brief facts are that M/S. Perfect Tobacco Company Limited being petitioner filed Writ 

Petition No.1649 of 2012 stating inter alia that the petitioner company used to produce 
different brands of lower-segment and mid-segment cigarettes but due to lack of demand and 
financial losses the management closed its production from 17.05.2006 and subsequently 
transferred shares of the company to the present owners complying all legal formalities under 
the companies act; The new management of the petitioner company filed an application on 
26.02.2011 before the writ-respondent no.3, Divisional Officer, Customs, Excise and VAT 
Division, Kushtia, to amend the address of the company and type of business in the Value 
Added Tax (hereinafter referred as ‘VAT’) registration certificate; On 11.04.2011 the 
petitioner company received a letter from the Revenue Officer, Customs, Excise and VAT 
Circle, Kushtia, to the effect that only after receipt of the outstanding dues the VAT 
registration certificate can be amended; Then the petitioner company came to know that on 
the basis of a report submitted by the VAT registration officer a show cause notice dated 
31.05.2006 was issued upon the company demanding evaded VAT of Tk.25,02,464/-; The 
petitioner company replied the notice denying the allegation and prayed for withdrawal of the 
demand but writ-respondent no.2 Assistant Commissioner, Customs, Excise and VAT 
Division, Kushtia, without considering the documents submitted by the petitioner most 
arbitrarily passed the impugned order (Annexure ’E’ to the writ petition) directing the 
petitioner to deposit an amount of Tk.69,02,464/-. The present owner of the petitioner 
company filed an application on 03.05.2011 before the writ-respondent no.3 stating interalia 
that there was a huge amount of bank liabilities and the present owner purchased the 
company on the basis of a tri-partite agreement by paying all the bank liabilities but received 
no response from the respondents and as such constrained to invoke writ jurisdiction. 

 
4. A Division Bench of the High Court Division issued Rule Nisi upon the respondents 

and by an interim order stayed operation of the impugned order. 
  
5. The writ-respondent no.1 contested the rule by filing an affidavit-in-opposition denying 

the averments made by the petitioner and stating interalia that the investigation team of the 
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VAT authority found evasion of VAT by the Petitioner Company and representative of the 
company’s Managing Director was present at the time of hearing on 11.06.2007 who 
admitted company’s liability as detected by the investigation team. After hearing 
representative of the company, respondent no.2 passed the adjudication order on 15.08.2007, 
which is impugned in the writ petition. 

  
6. Upon hearing the parties a Division Bench of the High Court Division made the Rule 

absolute declaring the impugned adjudication order dated 15.08.2007 as illegal and of no 
effect.     

  
7. Feeling aggrieved, the writ-respondents as petitioners preferred instant civil petition for 

leave to appeal before this Division.  
  
8. Mr. Sk. Md. Morshed, learned Additional Attorney General appearing for the present 

petitioners at the very outset submits that the writ petition against the impugned adjudication 
order is not maintainable inasmuch as the adjudication order is an appealable order under 
section 42 of the VAT Act. 

 
9. On the other hand Mr. Raziuddin Ahmed, learned Advocate for the respondent submits 

that though the evaded VAT was determined at Tk.25,02,464/- but by the adjudication order 
the writ-respondent no.2 Assistant Commissioner, Customs, Excise and VAT  Circle, Kushtia 
imposed penalty arbitrarily and illegally for the evaded VAT at Tk.43,00,000/- and as such 
the petitioner had no other alternative but to avail writ jurisdiction against the impugned 
adjudication order. 

  
10. Heard the learned Additional Attorney General for the petitioners and learned 

Advocate for the respondent. Perused the papers/documents contained in the paper book. 
  
11. Our apex court in the case of TaeHung Packaging (BD) Limited and others Vs. 

Bangladesh and others, reported in 18 BLC (AD) (2013) 144, held:  
“When the question of maintainability of a writ petition is raised by the contesting 
respondents, it is the first and foremost duty of the learned judges to decide the said 
question first. If the writ petitions are found not maintainable, then it will be sheer 
wastage of court’s valuable time to consider and discuss the merit of the case.” 

 
12. Section 42 of the VAT Act provides forum for statutory appeal which runs as follows:  

42| Avcxj-(1) ÔÔ‡h †Kvb g~j¨ ms‡hvRb Ki Kg©KZ©v ev †h †Kvb e¨w³ g~j¨ ms‡hvRb Ki Kg©KZ©vi GB 

AvBb ev †Kvb wewai Aaxb cÖ̀ Ë †Kvb wm×všÍ ev Av‡`k Øviv msÿzä nB‡j wZwb D³ wm×všÍ ev Av‡`‡ki 

weiæ‡×, c‡Y¨i mieivn ev cÖ̀ Ë †mevi †ÿ‡Î aviv 56 Gi Aaxb cÖ̀ Ë †Kvb AvUK ev weµq Av‡`k A_ev 

cY¨ Avg`vwbi †ÿ‡Î Customs Act Gi section 82 ev section 98 Gi Aaxb †Kvb Av‡`k e¨ZxZ, 

D³ wm×všÍ ev [Av‡`k cÖ̀ v‡bi ev, †ÿÎgZ, Av‡`k Rvwii] [beŸB w`‡bi] g‡a¨, 

(K) D³ wm×všÍ ev Av‡`k AwZwi³ Kwgkbvi ev Z`wbœ‡¤œi †Kvb g~j¨ ms‡hvRb Ki Kg©KZ©v KZ…©K 

cÖ̀ Ë nBqv _vwK‡j, Kwgkbvi (Avwcj) Gi wbKU;  

(L) D³ wm×všÍ ev Av‡`k Kwgkbvi, Kwgkbvi (Avwcj) ev Zuvnvi mggh©v`vi †Kvb g~j¨ ms‡hvRb Ki 

Kg©KZ©v KZ…©K cÖ̀ Ë nBqv _vwK‡j, Customs Act Gi section 196 Gi Aaxb MwVZ 

[Customs, Excise and g~j¨ ms‡hvRb Ki Appellate Tribunal, AZ:ci Appellate 
Tribunal ewjqv DwjøwLZ, Gi wbKU; Ges 

(M) D³ wm×všÍ ev Av‡`k Appellate Tribunal KZ…©K cÖ̀ Ë nBqv _vwK‡j, evsjv‡`k mycÖxg 

†Kv‡U©i nvB‡KvU© wefv‡Mi wbKU;]  
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Avwcj Kwi‡Z cvwi‡eb| 

............................................................ 

............................................................ 

(2) hw` †Kvb e¨w³ †Kvb cY¨ ev †mevi Dci cÖ‡`q g~j¨ ms‡hvRb K‡ii `vex m¤úwK©Z A_ev GB 

AvB‡bi Aaxb Av‡ivwcZ †Kvb A_©̀ Û m¤úwK©Z †Kvb wm×všÍ ev Av‡`‡ki weiæ‡× Dc-aviv (1) Gi Aaxb 

Avwcj Kivi B”Qv K‡ib, Zvnv nB‡j Zvnv‡K, Zvnvi Avwcj `v‡qi Kivi Kv‡j [AvwcjwU- 

[(K) Kwgkbvi (Avwcj) Gi wbKU `v‡qi Kiv nB‡j, `vexK…Z Ki Gi `k kZvsk ev `vexK…Z Ki bv 

_vwK‡j Av‡ivwcZ A_©̀ ‡Ûi `k kZvsk]; [Ges]  

(L) Kwgkbvi ev Zuvnvi mggh©v`vi †Kv‡bv g~j¨ ms‡hvRb Ki Kg©KZ©vi Av‡`‡ki weiæ‡× Appellate 
Tribunal G `v‡qi Kiv nB‡j, [`vexK…Z Ki Gi `k kZvsk ev `vexK…Z Ki bv _vwK‡j Av‡ivwcZ 

A_©̀ ‡Ûi `k kZvsk] ;Ó 

 
13. From the above provision of law it is evident that any person aggrieved by the 

decision or order passed by the Commissioner, Additional Commissioner or any VAT 
Official lower in the rank of the Commissioner or Additional Commissioner can prefer 
appeal to the forum prescribed in the section.  

  
14. In the instant case the writ-petitioner impugned adjudication order dated 15.08.2007 

passed by the writ-respondent no.2 Assistant Commissioner, Customs, Excise and VAT 
Division, Kushtia which is an appealable order under section 42(1)(Ka) of the VAT Act and 
section 42(2)(Ka) mandates that 10% of the demanded VAT is to be deposited at the time of 
filing of the appeal.  

  
15. When there is a statutory provision to avail the forum of appeal against an 

adjudication order passed by the concern VAT Official then the judicial review under Article 
102(2) of the constitution bypassing the appellate forum created under the law is not 
maintainable. 

 
16. Article 102 of the constitution provides as under: 

“102. (1) The High Court Division on the application of any person aggrieved, may 
give such directions or orders to any person or authority, including any person 
performing any function in connection with the affairs of the Republic, as may be 
appropriate for the enforcement of any of the fundamental rights conferred by Part III 
of this Constitution. 
(2) The High Court Division may, if satisfied that no other equally efficacious remedy 
is provided by law-  

.................................. 

..................................” 
  
17. It is apparent from Article 102 (2) of the constitution that the High Court Division 

may give directions or orders under Article 102 (1) of the constitution where there is no other 
equally efficacious remedy provided by law. 

  
18. Our Apex Court in the case of TaeHung Packaging (BD) Limited and others Vs. 

Bangladesh and others, reported in 18 BLC (AD) (2013) 144, held: 
“The consistent views of this Division are that if any alternative remedy is available, 
the judicial review by the High Court Division in writ jurisdiction is not available 
with the exception that where the vires of a statutory provision is challenged or where 
the alternative remedy is not efficacious exercise of such power may be justified.”  
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19. It is also held: 
“In exercising the power of judicial review the High Court Division does not assume 
the function of an appellate authority.” 

 
20. Section 42(4) of the VAT Act provides that: 

Ò[(4)  Dc-aviv (1) ev, †ÿÎgZ, Dc-aviv (1K) Gi Aaxb Avcxj `v‡qi nBevi ci [1(GK) erm‡ii g‡a¨] 

Kwgkbvi (Avwcj) ev, ‡ÿÎgZ, [2( ỳB) erm‡ii g‡a¨] Appellate Tribunal KZ…©K Avwcj wb®úwË Kwi‡Z 

nB‡e: 

 

Z‡e kZ© _v‡K †h, D³ mgqmxgvi g‡a¨ AvwcjwU wb®úwËµ‡g wm×všÍ cÖ̀ vb Kiv bv nB‡j Dnv Kwgkbvi 

(Avwcj) ev, ‡ÿÎgZ, Appellate Tribunal KZ…©K gÄyi Kiv nBqv‡Q ewjqv MY¨ nB‡e|]Ó 

 

21. In view of the time frame prescribed by section 42(4) of the VAT Act it cannot be 
said that the remedy under section 42 of the Act is not efficacious. 

 
22. The respondent had an adequate remedy under the VAT Act which he could avail of. 

The respondent did not avail the appellate forum under the statute which was competent to 
decide all questions of fact and law. 

 
23. It is pertinent to mention here that Clause (2) of Article 102 of our Constitution 

empowers the High Court Division to interfere with any proceeding if satisfied that there is 
‘no other equally efficacious remedy is provided by law.’ But though Article 226 of the 
Constitution of India provides no such restrictions for the High Courts in India to invoke writ 
jurisdiction even in presence of equally efficacious remedy in any case of violation of 
fundamental rights and the Supreme Court of India has also been given similar power with 
the exception that under Article 32 the sole object is the enforcement of the fundamental 
rights guaranteed by the Constitution whereas, under Article 226 of the High Courts have 
been invested with a wider power relating to the enforcement of fundamental rights as well as 
ordinary legal rights, still Indian Supreme Court is very cautious in exercising the right where 
there is an alternative remedy. 

 
24. In the case of Champalal Binani Vs. the Commissioner of Income Tax, West Bengal 

& others, reported in AIR 1970(SC)645, the Indian Supreme Court observed that: 
“Where the aggrieved party has an alternative remedy the High Court would be slow 
to entertain a petition challenging an order of a taxing authority which is ex-facie 
with jurisdiction. A petition for a writ of certiorari may lie to the High Court, where 
the order is on the face of it erroneous or raises question of jurisdiction or of 
infringement of fundamental rights of the petition.” 

  

25. From the reasons stated above, we are of the view that the writ petition is not 
maintainable without exhausting the statutory forum of appeal provides under section 42 of 
the VAT Act. 

  

26. However, the respondent can still avail the statutory forum of appeal under section 42 
of the VAT Act taking recourse of section 14 of the Limitation Act. Since we are already held 
that the writ petition is not maintainable as such refrained from going into merit of the case.   

 
27. Accordingly, the civil petition for leave to appeal is disposed of. 
 

28. Judgment and order dated 05.05.2016 passed by the High Court Division in Writ 
Petition No.1649 of 2012 is set aside. 

 
29. No order as to cost.  
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Editors’ Note 
The question came up for consideration in the instant petition is- whether in a case under the 
Money Laundering Protirodh Ain, 2012 the Magistrate has jurisdiction to deal with the 
application for bail of an accused as he has no jurisdiction to take cognizance of an offence 
under the said Ain. The Appellate Division held that under the Money Laundering Protirodh 
Ain, 2012 beside the Anti-Corruption Commission, Police as well as other 
agency/organization of the government is empowered to investigate a case but as per 
schedule, (gha), of Anti-Corruption Commission Act, 2004 and schedule 01 to the Money 
Laundering Protirodh Bidhimala, 2019 the Commission is authorized to investigating those 
cases which relate to bribe and corruption only. The other offences under the Ain have to be 
investigated by the CID or any other agency(s) as prescribed in the schedule of the said 
Bidhimala, 2019. On the other hand, the other investigation agency(s) as per Upa bidhi 7 of 
bidhi 51 of the Bidhimala, 2019 shall follow the provisions of Code of Criminal Procedure 
while carrying out the investigation. The Special Judge has no jurisdiction to deal with a case 
initiated under Money Laundering Protirodh Ain by any other investigation agency other than 
the Anti Corruption Commission before taking cognizance. Thus, before submitting report as 
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per provision of section 173 of the Code of Criminal Procedure and taking cognizance of the 
offence by a Special Judge at the pre-trial stage an accused has every right to move all kinds 
of applications including the application for bail before the Magistrate concerned where the 
case is pending and record lies. As per provision of section 497 of the Code of Criminal 
Procedure the Magistrate concerned has got the jurisdiction to deal with the matter in 
accordance with law. It also opined that in the absence of any express or implied prohibition 
in any other special Law or Rule, the Magistrate concerned may entertain, deal with and 
dispose of any application for bail of an accused under section 497 of the Code of Criminal 
Procedure.  
 
Key Words 
Money Laundering Protirodh Ain, 2012; Anti-Corruption Commission Act, 2004; Money 
Laundering Protirodh Bidhimala, 2019; Bail by a Magistrate in a case triable by Special 
Judge  
 
Jurisdiction and function of a Sessions Judge and a Special Judge is quite 
distinguishable and one cannot exercise the jurisdiction of other though sometimes 
judge may be the same person: 
In the instant case, admittedly, the case is under investigation i.e. at the pre-trial stage 
and pending before the Chief Metropolitan Magistrate, Dhaka. Metropolitan 
Magistrate concerned granted bail to the accused respondents during the period of 
investigation, against which victim-petitioners moved an application before the 
Metropolitan Sessions Judge, Dhaka, not before the Metropolitan Senior Special Judge, 
Dhaka. The learned Metropolitan Sessions Judge had dealt with the matter as 
miscellaneous case as Sessions Judge.  Court of Sessions for every session’s division, in 
particular Dhaka Metropolitan area has been established by the government as per 
provision of section 7 of Code of Criminal Procedure, whereas Special Judge and 
Special Court have been set up under the provision of Act of 1958. A Sessions Judge 
acts under the provisions of Code of Criminal Procedure, whereas the Special Judge 
acts under the provisions of Act of 1958. Thus, jurisdiction and function of a Sessions 
Judge and a Special Judge is quit distinguishable and one cannot have the jurisdiction 
to exercise other jurisdiction though sometimes judge may be a same person. 

   ...(Paras 24 and 25) 
 
Section 435 of the Code of Criminal Procedure: 
In view of the above specific provision as contemplated in the Code of Criminal 
Procedure, if anyone is aggrieved by an order including granting bail to an accused 
passed by a Magistrate, he ought to have preferred a revisional application before the 
Court of Sessions, if so advised or desired, as the order is revisable one. We have no 
hesitation to hold that a specific statutory provision cannot be overridden by so-called 
usual practice. When there is specific Provision of Law to ventilate a grievance 
particular in that event an authorized practice cannot be appreciated and endorsed.  

...(Paras 30 and 31) 
 
Jurisdiction of Special Judge in cases initiated by any agency other than the Anti-
corruption Commission under the Money Laundering Protirodh Ain: 
The Special Judge appointed under the provision of Act of 1958 has no jurisdiction to 
deal with a case initiated under Money Laundering Protirodh Ain by any other 
investigation agency other than the case initiated by the Commission before taking 
cognizance.                            ...(Para 41)   



16 SCOB [2022] AD        Minaz Ahmed and another Vs. Arif Motahar and others     (M. Enayetur Rahim, J)       91  

Jurisdiction of the Magistrate in cases initiated by any agency other than the Anti-
corruption Commission under the Money Laundering Protirodh Ain: 
Thus, before submitting report as per provision of section 173 of the Code of Criminal 
Procedure and taking cognizance of the offence by a Special Judge appointed under the 
Act of 1958 i.e. at the pre-time stage an accused has every right to move all kinds of 
applications including the application for bail before the Magistrate concerned where 
the case is pending and record lies. And as per provision of section 497 of the Code of 
Criminal Procedure the Magistrate concerned has got the jurisdiction to deal with the 
matter in accordance with law.                  ...(Para 44)  
 
Section 497 and 498 of the Code of Criminal Procedure: 
In the absence of any express or implied prohibition in any other special Law or Rule, 
the Magistrate concerned may entertain, deal with and dispose of any application for 
bail of an accused under section 497 of the Code of Criminal Procedure. In case of 
rejection of his application for bail he may move before the Court of Sessions by filing a 
Criminal Miscellaneous Case under section 498 and thereafter in case of failure before 
the Court of Sessions, he can move under section 498 of the aforesaid Code for bail 
before the High Court Division.                              ...(Para 46) 
  

JUDGMENT 
 

M. Enayetur Rahim, J: 
 
1. Feeling aggrieved by and dissatisfied with the order dated 05.12.2021 passed by a 

Division Bench of the High Court Division in Criminal Revision No.2330 of 2021 recalling 
and vacating the order dated 22.11.2021 of the same Bench, the victim-petitioners have filed 
this leave petition.   
 

2. At the instance of one Al Amin Hossain, Assistant Superintendent of Police, Organized 
Crime Unit (Financial Crime), Bangladesh Police, CID, Dhaka, Khilkhet Police Station case 
No.39 dated 28.02.2021 corresponding to G.R. Case No.79 of 2021 has been initiated against 
the present accused Respondent Nos.1 and 2 and another for allegedly committing offence 
under section 4(2)/ 4(3) of the Money Laundering Protirodh Ain, 2012.  

 
3. In the First Information Report, it is alleged that the accused respondent Arif Motahar, 

Kabir Reza and another in the year of 2005 made advertisements in various print and 
electronic media in the United Kingdom for the purpose of raising investment from non-
resident Bangladeshis living in the United kingdom to the amount of 100 crores for the 
construction of the hotel named “Dhaka Regency Hotel and Resort Ltd.” in the Khilkhet area 
of Dhaka. It was stated in those advertisements that out of 100 crores, so far 52% shares had 
already been invested, and that investors were required for the remaining 48% shares. 
Investors would be able to purchase one block of shares for the amount of GBP 25000 
(twenty-five thousand British pounds) equivalent to BDT 29,00,000 (taka twenty nine lac, at 
the then prevailing exchange rate in 2005). The accused, dishonestly and for fraudulent 
purposes, divided the total share capital of the company into 337 blocks, fixing the price of 
each block at GBP 25000 equivalent to BDT 29,00,000. The accused persons claimed to have 
had already invested in 177 blocks at that time and advertised for investment in the remaining 
160 blocks. It was further stated in the advertisements that, those who would purchase one 
block of shares worth GBP 25000 would be made directors, and those who purchase four 
such blocks would be made senior directors, as well as they would get other benefits. 
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Subsequently, being attracted by the various benefits described in the advertisements, 119 
non-resident Bangladeshis living in the United Kingdom transferred funds from the United 
Kingdom in to various amounts from 2005 to various personal/ company bank accounts held 
in the names of the accused persons for the purpose of investment in the said hotel 
construction. However, when the said hotel came into operation, the investors found that 
against Tk.29 lac paid up by each investor in accordance with the contract, each investor was 
allotted only 1,74,000 shares of value of Tk.10 each, the total value of which stands at 
Tk.17,40,000. The remaining shares worth of Tk.11,60,000 in each block, instead of being 
allotted to the investors, was fraudulently misappropriated through collusion by the accused 
persons. In this way, the accused persons criminally misappropriated the amount of BDT 
18,00,97,425 (taka eighteen crore ninety seven thousand four hundred and twenty-five). In 
2005 the accused persons entered into a bayna agreement with RAJUK Kormochari Kollyan 
Shomiti to buy land and 7th to 15th floor of the building, the total project cost being taka 42.6 
crores for construction of the said hotel, whereas the accused persons had falsely advertised 
in various media that the total cost of the project was taka 112.5 crores. The accused persons 
also falsely claimed in the said advertisements that they had already invested taka 58.5 crores 
corresponding to 52% of the total share value of the project, and wanted to sell the remaining 
48% of the total share. It is found that the total contract amount under the agreement with 
RAJUK Kormochari Kollyan Shomiti, only taka 6 crores was paid by the accused persons, 
and the remaining amount under the contract was paid from funds collected from the 
investors. The accused persons in collusion with each other misappropriated the amount of 
BDT 18,00,97,425 (taka eighteen crore ninety-seven thousand four hundred and twenty-five) 
and thereby committed offence of Money Laundering.  

 
4. The investigation officer on 04.03.2021 made a prayer before the Chief Metropolitan 

Magistrate, Dhaka to show the accused-respondents arrested in the present case who were 
earlier arrested in connection with Khilkhet Police Station Case No.08(12) of 2020 and the 
learned Metropolitan Magistrate allowed the said application by his order dated 08.03.2021 
and thereby, the accused-respondents have been shown arrested. On 18.03.2021 the accused-
respondents made a prayer for bail before the Chief Metropolitan Magistrate, Dhaka and the 
learned Metropolitan Magistrate concerned by the order on the same day enlarged them on 
bail.  

 
5. Being aggrieved by and dissatisfied with the said order of granting bail to the accused 

respondents, the present victim-petitioners filed an application for cancellation of bail of the 
said accused vide Miscellaneous Case No.6012 of 2021 before the Metropolitan Sessions 
Judge, Dhaka. The learned Metropolitan Sessions Judge, Dhaka after hearing the said 
Miscellaneous Case by its order dated 26.09.2021 rejected the same and maintained the order 
of bail passed by the Metropolitan Magistrate, Dhaka. 

 
6. Thereafter, the present victim-petitioners moved an application under section 10(A) of 

the Criminal Law Amendment Act,1958 vide Criminal Revision No.2330 of 2021 before the 
High Court Division. A Division Bench of the High Court Division on 22.11.2021 issued a 
Rule and also stayed the operation of the order dated 26.09.2021 passed by the Metropolitan 
Sessions Judge till disposal of the Rule and the accused-respondents were directed to 
surrender before the Chief Metropolitan Magistrate, Dhaka within a period of 02(two) weeks 
from the date of receipt of the order by him.  

 
7. The High Court Division also directed the Metropolitan Magistrate concerned who 

granted bail to the accused-respondents to explain his position as to under what authority and 
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what provision of law, he enlarged the accused-respondents on bail.  
 
8. The accused-respondents on coming to know about the said order filed an application 

before the Bench concerned of the High Court Division for re-calling and vacating the said 
order and after hearing the respective parties, the High Court Division by the impugned order 
dated 05.12.2021 recalled and vacated the order dated 22.11.2021.  

 
9. Thus, the victim-petitioners have preferred this criminal petition for leave to appeal 

before this Division.  
 
10. Mr. Murad Reza and Mr. Md. Khurshid Alam Khan, learned Senior Advocates, 

appearing on behalf of the petitioners submit that in a case under the Money Laundering 
Protirodh Ain, 2012 the Magistrate has no jurisdiction to deal with the application for bail of 
an accused as he has no jurisdiction to take cognizance of an offence under the said Ain of 
2012 and thus, the Metropolitan Magistrate acted illegally in assuming the jurisdiction of a 
Special Judge and granting bail to the accused-respondents.  

 
11. It is further submitted that in a criminal case once a matter has been decided on merit 

and judgment or order as the case may be signed, it cannot be recalled, altered or reviewed 
except to correct clerical error. The court after signing and pronouncing its judgment or order 
becomes functus officio and has no power thereafter to review it so as to add or alter such 
judgment or order in any manner. Any such alteration or addition, if made would be without 
jurisdiction and a nullity. The High Court Division has failed to appreciate the said legal 
aspect while passing the impugned order which is liable to be interfered by this Division.  

 
12. It is also contended by the learned Advocates for the petitioners that the moment High 

Court Division stayed the order of bail granted to the accused-respondents by the learned 
Magistrate, they became fugitive from law and the fugitive have no locus standi to file any 
application and not entitled to obtain a judicial order defying the process of the Court. It is an 
essential condition for the administration of justice that the fugitive should surrender before 
the Court of law before seeking any kind of redress as against his grievance and as such the 
application for recalling and vacating the earlier order is not maintainable. The High Court 
Division has also failed to appreciate this vital legal issue while passing the impugned order.  

 
13. Mr. Rokonuddin Mahmud, learned Senior Advocate, appearing on behalf of the 

accused-respondents submits that the High Court Division by its order dated 22.11.2021 
directed the accused-respondents to surrender before the Chief Metropolitan Magistrate, 
Dhaka within a period of 02(two) weeks from the date of receipt of the said order by him and 
the respondents before expiry of the said period filed the application for re-calling and 
vacating the order dated 22.11.2021 before the High Court Division and as such it cannot be 
said that the respondents were fugitive. High Court Division in passing the impugned order 
rightly held that, the respondents approached before the Court with the application for re-
calling and vacating before expiry of the period of time frame given by the High Court 
Division, which indicates that the respondents are still not fugitive from justice.    

 
14. Mr. Mahmud further submits that the learned Magistrate did not act illegally in 

granting bail to the accused-respondents considering the allegation and facts and 
circumstances of the present case having his jurisdiction.   

 
15. We have considered the submissions of the learned Advocates for the respective 
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parties, perused the orders passed by the High Court Division including the impugned order 
and other materials available on record as well as the relevant provision of laws.   

 
16. Having regard to the fact that the instant case has been initiated by an officer of 

Organized Crime Unit (Financial Crime) Bangladesh Police, CID with the Khilkhet Police 
Station which has been registered as Police Case and gave rise to G.R. No.79 of 2021. The 
learned Metropolitan Magistrate by his order dated 18.03.2021 enlarged the accused-
respondents on bail. Two of the victims, the present petitioners of the case preferred 
Miscellaneous Case being No. 6012 of 2021 before the Metropolitan Sessions Judge, Dhaka 
against the said order of granting bail.  

 
17. The victim-petitioners having failed to succeed in the said Miscellaneous Case has 

filed an application under section 10(1A) of the Criminal Law Amendment Act,1958 
(hereinafter referred to as Act of 1958) before the High Court Division, which gave rise of 
the Criminal Revision No.2330 of 2021.  
 

18. Section 10 and 10(1A) of the Act of 1958 runs as follows;  
10. Appeal, revision and transfer of cases – 1[(1) An appeal from the judgment 
of a Special Judge shall lie to – 
(a)  the High Court Division, if the Special Judge is or has been a Sessions Judge 
or an Additional Sessions Judge or an Assistant Sessions Judge;  
        2 [(b) * * * * * *] 
     (1A) the Court to which an appeal lies under sub-section (1) shall also have 
powers of revision.] (Underline supplied) 

 
19. In the instant case the victim petitioners have preferred an application under section 

10(1A) of the Act of 1958 before the High Court Division against the order passed in a 
Miscellaneous case by the learned Metropolitan Sessions Judge, Dhaka.  
 

20. Section 2(c ) of the Act of 1958 defined ‘Special Judge’ as under:  
“Special Judge’ means a Special Judge appointed under sub-section (1) of section 3.”  

 
21. Sub-section (1) of section 3 of the Act of 1958 speaks that- ‘The Government shall, 

by notification in the official Gazette, appoint as many Special Judges as may be necessary to 
try and punish offences specified in the schedule. 
 

22. In section 4 of the Act of 1958, the jurisdiction of a Special Judge has been mentioned 
which is as under:  

“4. Jurisdiction of Special Judges and cognizance of the cases by them.-(1) A 
Special Judge shall have jurisdiction within such territorial limits as may be fixed 
by the Government by notification in the official gazette and may take cognizance 
of any offence committed or deemed to have been committed within such limits 
and triable under this Act upon receiving a complaint of facts which constitute 
such offence or upon a report in writing of such facts made by any police officer. 
(2) where two or more Special Judges have jurisdiction, wholly or partly in the 
same territorial limits, the Government, shall, by notification in the official 
Gazette, declare one of them to be the Senior Special Judge for that area [and 
notwithstanding anything contained in sub-section (1), such Senior Special Judge 
shall have exclusive jurisdiction to take cognizance of all offences triable under 
this Act committed or deemed to have been committed within that area.] 
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(3) An offence shall be tried by the Special Judge within the territorial limits of 
whose jurisdiction it was committed or deemed to have been committed, or where 
there are more Special Judges then one having jurisdiction within the same 
territorial limits, [by the Special Judge to whom the case is transferred] by the 
Senior Special Judge: 
Provided that the Senior Special Judge may, by order in writing, transfer, at any 
stage of the trial, any case from the court of one Special Judge to the Court of 
another Special Judge having jurisdiction within the same territorial limits. 
 (4) When an offence triable under this Act, is committed outside Bangladesh, it 
shall for the purposes of this Act, be deemed to have been committed within the 
territorial limits of the jurisdiction of the Special Judge in which the person 
[committing the offence is found or was ordinarily residing before he left 
Bangladesh].” 

  
23. In view of the provision of section 4(1) of the Act of 1958 it is crystal clear that a 

Senior Special Judge or Special Judge, as the case may be shall assume its jurisdiction under 
the said Act upon receiving a complaint of facts which constitute such offence or upon a 
report in writing of such facts made by any police officer. 

 
24. In the instant case, admittedly, the case is under investigation i.e. at the pre-trial stage 

and pending before the Chief Metropolitan Magistrate, Dhaka. Metropolitan Magistrate 
concerned granted bail to the accused respondents during the period of investigation, against 
which victim-petitioners moved an application before the Metropolitan Sessions Judge, 
Dhaka, not before the Metropolitan Senior Special Judge, Dhaka. The learned Metropolitan 
Sessions Judge had dealt with the matter as miscellaneous case as Sessions Judge.  

 
25. Court of Sessions for every session’s division, in particular Dhaka Metropolitan area 

has been established by the government as per provision of section 7 of Code of Criminal 
Procedure, whereas Special Judge and Special Court have been set up under the provision of 
Act of 1958. A Sessions Judge acts under the provisions of Code of Criminal Procedure, 
whereas the Special Judge acts under the provisions of Act of 1958. Thus, jurisdiction and 
function of a Sessions Judge and a Special Judge is quit distinguishable and one cannot have 
the jurisdiction to exercise other jurisdiction though sometimes judge may be a same person. 

 
26. In the instant case the Metropolitan Sessions Judge, Dhaka has dealt the 

miscellaneous case for cancellation of bail of the accused respondents as Sessions Judge 
assuming jurisdiction of Court of Sessions, though the case is under Money Laundering 
Protirodh Ain, 2012 which is at pre-trial stage. 

 
27. The Court asked the learned Advocates for the victim-petitioners that under what 

provision of law they had filed the Miscellaneous Case before the Metropolitan Sessions 
Judge challenging the order of granting bail to the accused respondents by a Magistrate, 
which is a revisable order. The learned Advocates for the victim-petitioners replied that it is 
the practice of the court below that application for cancellation of bail used to register as 
Miscellaneous Case.  

 
28. We are unable to appreciate and endorse the above submission of the learned 

Advocates for the victim-petitioners.  
 
29. Section 435 of the Code of Criminal Procedure speaks as follows: 
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“435(1)  the High Court Division or any Sessions Judge Power to call [,[***], may 
call for and examine the record of any proceeding for records of before any 
inferior Criminal Court situate within the local limits of its or his jurisdiction for 
the purpose of satisfying itself of himself as to the correctness, legality or 
propriety of any finding, sentence or order recorded or passed, and as to the 
regularity of any proceedings of such inferior court and may, when calling for 
such record, direct that the execution of any sentence be suspended and , if the 
accused is in confinement, that he be released on bail or on his own bond pending 
the examination of the record. 
Explanation-all Magistrates, [whether executive or judicial], shall be deemed to 
be inferior to the Sessions Judge for the purposes of this sub-section.” 

 
30. In view of the above specific provision as contemplated in the Code of Criminal 

Procedure, if anyone is aggrieved by an order including granting bail to an accused passed by 
a Magistrate, he ought to have preferred a revisional application before the Court of Sessions, 
if so advised or desired, as the order is revisable one. 

 
31. We have no hesitation to hold that a specific statutory provision cannot be overridden 

by so-called usual practice. When there is specific Provision of Law to ventilate a grievance 
particular in that event an authorized practice cannot be appreciated and endorsed. 

 
32. Learned Advocates for the victim-petitioners argued that in a case under Money 

Laundering Protirodh Ain, the Magistrate has got no authority to deal with an application for 
bail and to grant an accused on bail and that as per section 13 of the said Ain only Special 
Judge is empowered to deal with the matter of bail. 

 
33. We feel to address, the above legal issue because different Benches of the High Court 

Division on the question of granting bail at the pre trial stage under various special laws have 
expressed divergent views.  

 
34. Under the Money Laundering Protirodh Ain, 2012 [section 2(R) and schedule] beside 

the Anti-Corruption Commission (hereinafter referred to as the Commission), on behalf of 
Bangladesh Police Criminal Investigation Department (CID) as well as other 
agency/organization of the government  or more than one agency jointly are authorized and 
empowered to investigate a case. 

 
35. However, as per schedule, (gha), of Anti-Corruption Commission Act, 2004 and 

schedule 01 to the Money Laundering Protirodh Bidhimala, 2019 (hereinafter referred to as 
Bidhimala, 2019) the Commission is authorized to investigating those cases under Money 
Laundering Protirodh Ain which relates to bribe and corruption (Nyl I `yb©xwZ msµvšÍ) only. The 
other predicated offences under Money Laundering Protirodh Ain have to be investigated by 
the CID or any other agency(s) as prescribed in the schedule of the said Bidhimala, 2019.  

 
36. Upon scrutiny of Anti-Corruption Act, 2004, Money Laundering Protirodh Ain, 2012 

and Bidhimala, 2019 it transpires that the investigation procedure of the Commission is to 
some extent different from other agencies. 
 

37. For investigation of a case under Money Laundering Protirodh Ain, the Commission 
is bound by its own Rules i.e. rule 10 of the Anti Corruption Rules 2007 which is as follows: 

Ò10| Aciv‡ai  Z`šÍKvh©µg MÖnY, m¤úbœ I cÖwZ‡e`b `vwLj|-(1) GB wewai Aaxb- 
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(K) Kwgk‡bi cÖ‡Z¨K †Rjv Kvh©vjq cÖ‡Z¨K wmwbqi †¯úkvj R‡Ri Awa‡ÿÎvaxb GjvKv wfwËK GKwU 

Kwiqv Zdwm‡ji dig-2K Abyhvqx Z`šÍ †iwR÷ªvi msiÿY Kwi‡e; 

(L) Kwgk‡bi wb‡ ©̀kcÖvß Kg©KZ©v Aciva msNU‡bi ’̄vbxq Awa‡ÿÎm¤úbœ wmwbqi †¯úkvj R‡Ri GjvKvi 

`vwqZ¡cÖvß Kwgk‡bi †Rjv Kvh©vj‡q AvB‡bi Zdwmjfz³ Aciva msNU‡bi Z_¨ pð¢ma GRvnvi `vwLj 

Kwi‡eb;  

(M) mswkøó †Rjv Kvh©vjq mswkøó wmwbqi †¯úkvj R‡Ri GjvKvi Rb¨ wba©vwiZ Z`šÍ †iwR÷ªv‡i GRvnv‡i 

ewb©Z Z_¨vw` A¿¹iÑ̈š² Kwi‡e Ges Z`šÍ Kvh©µ‡gi Rb¨ cÖ‡qvRbxq msL¨K Kwc msiÿY Kwiqv 

Zdwm‡ji dig-2L mn g~j GRvnviwU mswkøó wmwbqi †¯úkvj R‡Ri wbKU †cªiY Kwi‡e; 

(N) mswkøó wmwbqi †¯úkvj RR Z`‡šÍi ¯v̂‡_© †Kvb Av‡`k cÖ̀ v‡bi cÖ‡qvRb Ges Z`šÍ cÖwZ‡e`b 

cÖvwßmv‡c‡ÿ cieZ©x e¨e¯’v MÖn‡Yi Rb¨ D³ GRvnvi msiÿY Kwi‡eb; 

(O) wewa 13 Gi Dc wewa (3) Gi Aaxb wmwbqi †¯úkvj RR KZ©„K †cÖwiZ Awf‡hvM mswkøó GjvKvi 

`vwqZ¡cÖvß Kwgk‡bi †Rjv Kvh©vjq cÖvß nB‡j GB Dc-wewai `dv (L) G ewY©Z g‡Z e¨e ’̄vw` MÖnY 

Kwi‡e; 

(P) Kwgkb †h †Kvb m~‡Î cÖvß Z‡_¨i wfwË‡Z hw` GB g‡g© mš‘ó nq †h, AvB‡bi Zdwmjfz³ †Kvb 

Aciva msNwUZ nBqv‡Q ewjqv wek̂vm Kwievi gZ h‡_ó KviY iwnqv‡Q Zvnv nB‡j mivmwi GRvnvi 

`v‡q‡ii Rb¨ Dnvi mswkøó †Kvb Kg©KZ©v‡K wb‡`©k cÖ̀ vb Kwi‡Z cvwi‡e|Ó (Underlines supplied) 
 
38. From the above provision of law it is manifested that the Commission after lodgment 

of an FIR ought to have sent it to the Senior Special Judge, under whose jurisdiction the 
alleged offence was committed and the learned Senior Special Judge upon receiving such FIR 
shall give direction for investigation, and he has also the jurisdiction to direct an officer of the 
Commission to lodge an FIR on the basis of a complaint filed before it, if he satisfied so, and 
shall take necessary steps subject to the investigation report i.e. at the pre-trial stage before 
taking cognizance of the case the Senior Special Judge has the jurisdiction to deal with the 
matter.  

 
39. On the other hand the other investigation agency(s) as per Upa bidhi 7 of bidhi 51 of 

the Bidhimala, 2019 the investigating officer shall follow the provisions of Code of Criminal 
Procedure. Upa Bidhi 7 of bidhi 51 of the above Bidhimala, 2019 is as follows: 

ÔÔ51| Z`šÍ|-(1) Z`šÍKvix ms¯’v AbymÜvbv‡šÍ wbR¯ ̂ms¯’vi GKRb Kg©KZ©v‡K Z`šÍ Kg©KZ©v wnmv‡e 

g‡bvbqb cÖ̀ vb Kwi‡e, Z‡e kZ© _v‡K †h, †Kv‡bv Z`šÍKvix ms¯’v KZ©„K Z`šÍ Kg©KZ©v wb‡qvM Kiv nB‡j 

Ges cieZ©x‡Z †hŠ_ Z`šÍ `j MVb Kivi cÖ‡qvRb Abyf~Z nB‡j, weGdAvBBD‡K Zvnv wjwLZfv‡e 

Aby‡iva Kwi‡e| 

(2). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . | 

(3). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . | 

(4). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . | 

(5). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . | 

(6). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . | 

(7) GB wewagvjvi Aaxb †Kv‡bv Awf‡hv‡Mi Z`šÍKvh© m¤úv`‡bi †ÿ‡Î Z`šÍ Kv‡h© `vwqZ¡cÖvß Kg©KZ©v 

ˆ`wbK wfwË‡Z Zvnvi Z`šÍKv‡h©l AMÖMwZ m¤ú‡K© The Code of Criminal Procedure, 1898 
(Act No.V of 1898) Abyhvqx Z`‡šÍi †ÿ‡Î e¨eüZ †Km Wv‡qwi cȪ ‘Z I msiÿY Kwi‡eb|Ó 
(underlines supplied) 

 
40. For these two different procedures for investigation under the same law i.e. Money 

Laundering Protirodh Ain, 2012 by different investigation agencies Sometimes confusions 
arises among the all concerned, which needs to be resolved. 

 
41. The Special Judge appointed under the provision of Act of 1958 has no jurisdiction to 

deal with a case initiated under Money Laundering Protirodh Ain by any other investigation 
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agency other than the case initiated by the Commission before taking cognizance. 
 
42. The moot question is whether during investigation of a case i.e. at the pre-trial stage 

before taking cognizance by a Special Judge under Money Laundering Protirodh Ain by an 
agency other than the Commission, the accused is entitled to move an application for bail or 
for any remedy before the Magistrate concerned where the case record lies who used to pass 
necessary orders for the purpose of investigation, including the order of remand. 

 
43. We have already noticed that Upa bidhi 7 of bidhi 51 of the Bidhimala, 2019 has 

made Code of Criminal Procedure applicable during investigation period for the cases 
initiated by the agencies/organisations other than the Commission. 

 
44. Thus, before submitting report as per provision of section 173 of the Code of Criminal 

Procedure and taking cognizance of the offence by a Special Judge appointed under the Act 
of 1958 i.e. at the pre-time stage an accused has every right to move all kinds of applications 
including the application for bail before the Magistrate concerned where the case is pending 
and record lies. And as per provision of section 497 of the Code of Criminal Procedure the 
Magistrate concerned has got the jurisdiction to deal with the matter in accordance with law.  

 
45. For the sake of argument, if Magistrate is found to be lacking in authority and power 

to entertain and dispose of an application for bail of an accused in a case under the Money 
Laundering Protirodh Ain or any other special Law at the pre-trial stage, then how can the 
Magistrate pass an order for police remand of an accused under section 167 of the Code of 
Criminal Procedure and pass various necessary orders for the purpose of investigation at that 
stage? An accused cannot be remediless at pre-trail stage i.e. before taking cognizance by a 
Special Judge or Tribunal as the case may be.  

 
46. In the absence of any express or implied prohibition in any other special Law or Rule, 

the Magistrate concerned may entertain, deal with and dispose of any application for bail of 
an accused under section 497 of the Code of Criminal Procedure. In case of rejection of his 
application for bail he may move before the Court of Sessions by filing a Criminal 
Miscellaneous Case under section 498 and thereafter in case of failure before the Court of 
Sessions, he can move under section 498 of the aforesaid Code for bail before the High Court 
Division.  

 
47. It is pertinent to mention here that granting or refusal of bail to an accused is the 

discretion of a Magistrate or Judge concerned. However, such discretion has to be applied 
judiciously upon consideration of the gravity of an offence and keeping in mind the provision 
for granting bail as laid down in that particular law, if any.  
 

48. Section 13 of the Money Laundering Protirodh Ain, 2012 makes provisions of 
granting bail, which is as follows:  

Ò13| Rvwgb msµvšÍ weavb|- GB AvB‡bi Aaxb Awfhy³ †Kvb e¨w³‡K Rvwg‡b gyw³ †`Iqv hvB‡e, hw`- 

(K) Zvnv‡K Rvwg‡b gyw³ †`Iqvi Av‡e`‡bi Dci Axf‡hvMKvix cÿ‡K ïbvbxi my‡hvM †`Iqv nq; Ges  

(L) Zvnvi weiæ‡× AvbxZ Awf‡hv‡M wZwb †`vlx mve¨¯’ nIqvi hyw³m½Z KviY iwnqv‡Q g‡g© Av`vjZ 

mš‘ó bv nb; A_ev 

 (M) wZwb bvix, wkï ev kvixwiKfv‡e weKjv½ Ges Zvnv‡K Rvwg‡b gyw³ †`Iqvi Kvi‡Y b¨vq wePvi wewNœZ 

nB‡e bv g‡g© Av`vjZ mš‘ó nb| Ó 

  
49. The above provision speaks that, ‘Bc¡ma’ is the competent authority to consider the 
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prayer of bail of an accused under Money Laundering Protirodh Ain, 2012.  
As per section 2 (S) of the Money Laundering Protirodh Ain, 2012 ‘Bc¡ma’ means 
‘®Øfn¡m SS Hl Bc¡ma’. 

  
50. We have already observed that in view of section 4(1) of the Act of 1958 the Special 

Judge shall assume its jurisdiction upon receiving a complaint of fact which constitute such 
offence or upon a report in writing of such facts made by any police officer. After taking 
cognizance of any offence punishable under the Money Laundering Protirodh Ain, 2012, if 
an accused files an application for bail, then the Senior Special Judge/Special Judge 
concerned will hear and dispose of the same in accordance with the provision of section 13 of 
the Money Laundering Protirodh Ain, 2012. However, because of different procedure of 
investigation as mentioned and discussed earlier the cases which are being initiated by the 
Commission, the Courts of Magistrates have got no jurisdiction to deal with the same in any 
manner rather as per rule 10 of the Anti-Corruption Rules, 2007 the Special Judge has got 
every jurisdiction to deal with the case including bail matter after its initiation.  

  

51. Having discussed as above we are of the view that in the cases initiated by the 
agency(s)/ organization(s) other than the Commission at the pre-trial stage before taking 
cognizance by the Special Judge, the Magistrate concerned is not powerless to entertain the 
application for bail of an accused under Money Laundering Protirodh Ain, 2012.  

 

52. However, in granting bail to an accused under Money Laundering Protirodh Ain, the 
Magistrate concerned or the Special Judge, as the case may be, has to follow the guidelines as 
laid down in section 13 of the said Ain. 

 
53. Keeping in mind the relevant provision of laws as discussed above couple with the 

facts and circumstances of the present case, we are constrained to hold that since the order 
dated 26.09.2021 was passed by the learned Metropolitan Sessions Judge, Dhaka in a 
Miscellaneous Case, not by a Special Judge appointed under the Act of 1958, the application 
under section 10(1A) of the Act of 1958 is not amenable before the High Court Division 
against said order.  

 

54. Thus, the application under section 10(1A) of the Act of 1958 filed by the victim-
petitioners against an order passed by the Metropolitan Sessions Judge before the High Court 
Division is absolutely misconceived one and the High Court Division at the time of issuance 
of the Rule has failed to take notice of it and to appreciate this legal aspect and thereby, 
erroneously issued the Rule and passed various ad-interim orders including the impugned 
order.  

 

55. Since the application under section 10(1A) of the Act of 1958 filed by the victim-
petitioners is not amenable in the High Court Division and the High Court Division wrongly 
applied its jurisdiction, thus the Rule issuance order and all the orders including the 
impugned order passed by the High Court Division, in the said Rule is nullity in the eye of 
law and are liable to be interfered with.    

 

56. Accordingly, this leave petition is disposed of.  
 

57. The Rule issued by the High Court Division in Criminal Revision No.2330 of 2021 is 
discharged and all the orders including the impugned order passed by the High Court 
Division is set aside.  

 

58. However, the victim-petitioners are not precluded to proceed with the matter in 
accordance with law.  
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Editors’ Note 
In the instant case writ petitioners-respondents in response to the advertisement published by 
the concerned authority for appointment in a project applied accordingly and sat for written 
and viva voce examination in 2003. However, the said appointment process was eventually 
stopped and postponed. The project eventually ended without appointing them in the said 
posts. Now the writ petitioners-respondents have sought for appointment in another project 
which has started in 2017 after a long period of closure of earlier project. They claim that 
since they had participated in the written and viva voce examination earlier and in the new 
project there are vacant posts, they have a legitimate expectation to be appointed directly in 
the said post. The High Court Division made the Rule absolute directing the authority 
concerned to fill up the posts advertised in the new project if the writ petitioners are selected 
in earlier appointment process and if they are not otherwise disqualified as per the present 
circular in any manner. The Appellate Division, however, set aside the judgment and order 
passed by the High Court Division holding that the writ petitioners-respondents did not have 
acquired any legal right to be appointed in the earlier project and now they cannot claim to be 
appointed in new project. Referring to its earlier judgments reported in 71 DLR (AD) 395 and 
72 DLR (AD) 188 the Appellate Division reiterated that the doctrine of legitimate 
expectation can neither preclude legislation nor invalidate a statute enacted by the competent 
legislature. When the government changes policy, if it is not malafide or otherwise 
unreasonable, the doctrine of legitimate expectation cannot defeat the changed policy. 
 
Key Words 
Legitimate Expectation; Recruitment; Government policy; vested right 
 
Mere participation in the written and viva voce examination, ifso facto, does not create 
any vested right in favour of the writ petitioners-respondents to be appointed: 
 

The writ petitioners-respondents did not have acquired any legal right to be appointed 
in HPSP project and now they cannot claim to be appointed in new project i.e. 
Alternative Medical Care (AMC) Operational Plan (OP) as of right without 
participating in recruitment process. The writ petitioners-respondents participated in 
the examination for appointment under HPSP project in the year 2003 and having 
regard to the fact that the said appointment process was postponed and cancelled and 
on the plea of their participation in the earlier written and viva examination, no legal 
and vested right has been created in favour of the writ petitioners-respondents to be 
appointed to the posts as allegedly vacant in the new project. Mere participation in the 
written and viva voce examination, ifso facto, does not create any vested right in favour 
of the writ petitioners-respondents to be appointed automatically in the newly created 
posts in subsequent project.                   ...(Para 17) 
 
Any appointment by passing the relevant Rules of the concerned authority should be 
treated as back door appointment and such appointment should be stopped.  ...(Para 21) 
 
We have no hesitation to hold that the writ petitioners-respondents have no legal and 
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vested right to be appointed as of right in the posts as has been sought by them on the 
plea that they had earlier participated in the written examination and viva voice for the 
similar posts. The claim of the writ petitioner-respondents appears to be very fanciful 
having no legal basis.                     ...(Para 23) 
 
Judgment contrary to the law settled by the Appellate Division has no binding effect: 
Having perused the said judgments we have no hesitation to hold that the 
observations/directions made in the said writ petitions are not based on sound principle 
of law and the law settled by this Division. Since, the judgments passed by the High 
Court Division in the above two writ petitions are not in accordance with law, thus those 
have no binding effect and persuasive value on any authority; rather said judgments are 
void ab initio. May be, by virtue of the above two judgments some persons have got 
appointment by the concerned authority but it is our considered view that this act is to 
be treated as passed and closed transaction.               ...(Para 26) 
 
It has to be borne in mind that the function or duty of a Court is not to do charity; 
rather it has to act in accordance with law to ensure justice. If an aspirant candidate or 
a participant of a particular selection process is provided job later on without 
participation in later selection process as decided by the concerned authority then this 
will create havoc in regular selection process and eligible and meritorious candidates 
will be deprived from getting job.                      ...(Para 28) 
 
 

JUDGMENT 
 

M. Enayetur Rahim, J: 
 
1. Common questions of law and facts are involved in these Civil Petition for Leave to 

Appeal and thus, those have been heard together and are being disposed of by this common 
judgment. 

 
2. The facts, relevant for disposal of these leave petitions, in short, are that the writ 

petitioners-respondents are general practitioner for several years after obtaining degree either 
Bachelor of Unani Medical and Surgery (BUMS) or Bachelor of Ayurvedic Medicine and 
Surgery (BAMS) under the University of Dhaka. The writ petitioners-respondents according 
to the publication dated 03.07.2003 under memo No. ¯̂v¯’̈  Awat/‡nvt †`t wetwPt/ GBP wc Gm 

wc/wb‡qvM/02-03/12471 dated 28.06.2003 and also according to the advertisement for 
appointment published in the Daily Ittefaq applied for being appointed for the posts of Unani 
Medical Officer, Ayurvedic Medical Officer and Homeopathic Medical Officers with some 
other candidates and sat for written and viva voce examinations on 18.07.2003. In total 137 
candidates were qualified and succeeded in the written examination and accordingly they 
appeared in the viva voce examination on 20.07.2003. 

  
3. But instead of publishing the final result another advertisement for appointment to the 

same post in the form of advertisement for re-appointment (f¤ex ¢eu¡N ¢h‘¢ç) by memo No. 
ü¡ØqÉ A¢dx/®q¡x ®cx wetwPt/HCQ ¢f Hp ¢f/ ¢eu¡N/02-03/1273/1 dated 15.10.2003 was published in the 
daily Ittefaq on 23.10.2003 and in that advertisement it was declared that the previous written 
and viva voice examination had been cancelled and the candidates who sat for the previous 
written examination on 18.07.2003 would only be eligible to sit for the upcoming 
examination; however said examination was also cancelled and vide another notification the 
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advertisement for re-appointment was also suspended and their recruitment process was also 
suspended although they made several representations before the authority concerned for 
completing their appointment process but all their efforts went in vein.  

  
4. Eventually, the Director Homeo and Deshoj Chikitsha, Alternative Medical Care, 

Directorate General of Health Services (DGHS) vide memo No.8278/1(1) dated 26.02.2012 
forwarded a letter to the concerned Ministry for relaxing the age limit of the candidates up to 
45 years and also to consider the applications of the candidates who sat for written and viva 
voce examination initiated in 2003 and the concerned Ministry in response to the above letter 
issued a letter under Memo No.761 dated 13.11.2012 to consider the age limit of the 
candidates who sat for written and viva-voce examination in 2003 and in the meantime on 
12.11.2012 some qualified candidates also made representation to the Director General of 
Health & Family Welfare to consider the case of the candidates who sat in the written 
examination in 2003.  

  
5. Thereafter, the Director, Homeo and Deshoj Chikitcha and the line Director (AMC) 

DGHS vide Memo No.91 dated 17.09.2012 sought for approval for Draft recruitment Rules 
and Man Power enclosing the structure of operational Plan (OP) mentioning the available 
post of medical officer in Unani and Ayurvedic and in the said forwarding the authority 
concerned strongly recommended to consider the application/appointment process for the 
candidates whose written examination were held and thereafter suspended.   

  
6. However, without considering the recommendation, the authority concerned made an 

advertisement for appointing some persons afresh to the aforesaid posts in the Daily Prothom 
Alo on 12.03.2013 in which the pending recruitment process was not at all considered. 

  
7. Challenging the said advertisement, some of the candidates who passed in the written 

examination and participate in viva voce moved before the High Court Division preferring 
02(two) separate writ petitions, writ petition No.3474 of 2013 and writ petition No.12035 of 
2014 and the different Division Benches of the High Court Division after hearing the said 
writ petitions made the Rule absolute directing the authority concerned to fill up the posts 
advertised in the Operation Plan (OP) of Alternative Medical Care (AMC), January-2017 to 
June-2022 as per Rule, if the writ petitioners are selected in earlier appointment process and 
if they are not otherwise disqualified as per the present circular in any manner. 

  
8. Being aggrieved by and dissatisfied with the impugned judgments the Respondents as 

petitioners have preferred C.P. No.333 of 2020 and C.P. No.531 of 2019. The leave 
petitioners in C.P. No.3451 of 2019 were not party in the writ petitioners; however, being 
aggrieved by the impugned judgment passed in writ petition No.7755 of 2017 they have 
preferred the same. 

  
9. Mr. A.M. Amin Uddin, learned Attorney General, appearing for the leave petitioners in 

C.P. No.531 of 2019 submits that the judgment and order passed by the High Court Division 
in making the Rule absolute clearly shows non-application of judicial mind having failed to 
appreciate that the writ petitioners-respondents have any locus-standi to file the writ petition 
as they were not finally selected in appointment process.  

  
10. He further submits that the High Court Division while passing the judgment and order 

failed to appreciate that the writ petitioners-respondents were the candidates of appointment 
process for the year 2003 which appointment process was postponed by the authority 
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concerned and eventually the tenure of the stipulated project was expired and subsequently 
while a new project is beginning then some post have been created for which an 
advertisement for fresh recruitment was published in the year 2013 and the writ petitioners-
respondents did not challenge that advertisement feeling aggrieved the same. The 
advertisement dated 28.06.2003 was published for appointment in Alternative Medical Care 
(AMC) operational plan under 4th Health Population and Nutrition Sector Program (HPSP) 
and the written examination was held on 18.07.2003 but in the meantime duration of the said 
HPSP project has been expired and as a result there is no existence of the project at all  and 
eventually a new project has been started for the year January 2017-June 2022 for which the 
writ petitioners- respondents have sought for appointment without participating in the 
recruitment process and the High Court Division failed to consider this factual and legal 
aspects and as such committed serious error in making the Rules absolute. 

  
11. Mr. Ruhul Quddus, learned Advocates, appearing for the petitioners in C.P No.333 of 

2020 adopted the submissions made by the learned Attorney General. 
  
12. However, Mr. Md. Nozrul Islam Chowdhury, learned Senior Advocate, appearing for 

the respondents in C.P. No.333 of 2020 and C.P. No.3451 of 2019 and Mr. Bodroddoza, 
learned Senior Advocate, appearing for the respondents in C.P. No.531 of 2019 have made 
identical submissions that the writ petitioners-respondents have got legitimate expectation to 
be appointed in the posts in question, and that some of candidates who appeared in the 
examination held in the year 2003 have already appointed by the concerned authority in the 
respective posts pursuant to the judgment of the High Court Division passed in writ petition 
No.3474 of 2013 and writ petition No.12035 of 2014,  

  
13. Learned Advocates for the writ petitioners-respondents further submits that the writ 

petitioners-respondents were not parties in the writ petition Nos.3474 of 2013 and 12035 of 
2014 but still they have their right to be appointed in vacant posts as their examination earlier 
held by the concerned authority for those posts and as in the judgment passed in the above 
two writ petitions there is a direction for appointing the writ petitioners in those posts if they 
are not disqualified otherwise and also regarding the number of the vacant posts and as they 
have the qualification as required, and as they also appeared in the same written and viva 
voce examination like as the writ petitioners-respondents, regarding all aspects, they may be 
considered with the writ petitioners in appointing to those posts if any are not disqualified 
otherwise which has been affirmed by the Appellate Division and it would be more 
appropriate to uphold the order of the High Court Division. 

  
14. We have considered the submissions of the learned Advocates for the respective 

parties, perused the impugned judgments and other materials as available on record.  
  
15. In the instant case writ petitioners-respondents in response to the advertisement made 

on 28.06.2003 by the concerned authority for appointment of Unani Medical Officer, 
Ayurvedic Medical Officer and Homeopathic Medical Officers applied for the said posts and 
sat for written and viva voce examination on 18.07.2003 and 20.07.2003 respectively. 
However, the said appointment process was eventually stopped and postponed. Thereafter, 
the writ petitioners-respondents made several representations to various authorities to 
complete the appointment process and to give them appointment in their respective posts.  

  
16. It appears that the advertisement dated 28.06.2003 was published for appointment in 

4th Health, Population and Nutrition Sector Program (HPSP) project and at present there is no 
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existence of said project and now the writ petitioners-respondents have sought for 
appointment in Alternative Medical Care (AMC) Operational Plan (OP) for year January-
2021-June 2022 under 4th Health, Population and Nutrition Sector Program (HPNSP) project 
which has been started after a long period of earlier HPSP project. The HPSP project has 
already been ended and closed.  

 
17. The writ petitioners-respondents did not have acquired any legal right to be appointed 

in HPSP project and now they cannot claim to be appointed in new project i.e. Alternative 
Medical Care (AMC) Operational Plan (OP) as of right without participating in recruitment 
process. The writ petitioners-respondents participated in the examination for appointment 
under HPSP project in the year 2003 and having regard to the fact that the said appointment 
process was postponed and cancelled and on the plea of their participation in the earlier 
written and viva examination, no legal and vested right has been created in favour of the writ 
petitioners-respondents to be appointed to the posts as allegedly vacant in the new project. 
Mere participation in the written and viva voce examination, ifso facto, does not create any 
vested right in favour of the writ petitioners-respondents to be appointed automatically in the 
newly created posts in subsequent project.  

  
18. Learned Advocates for the writ petitioners-respondents have tried to convince us that 

since the writ petitioners had participated in the written and viva voce examination earlier and 
in the new project there are vacant posts, the writ petitioners have a legitimate expectation to 
be appointed directly in the said post.  

  

19. With regard to the application of ‘legitimate expectation principle’ this Division in 
the case of Secretary, Ministry of Fisheries and Livestock and others Vs. Abdul Razzak 
and others reported in 71 DLR (AD), Page-395 has observed as follows:  

“Before applying the principle, the Courts have to be cautious. It depends on the facts 
and recognized general principles of administrative law applicable to such facts. A 
person, who bases his claim, on the doctrine of legitimate expectation, in the first 
instance, must satisfy that there is a foundation, that is, he has locus standi to make 
such claim. Such claim has to be determined not according to the claimant’s 
perception but in the public interest. 
The doctrine of legitimate expectation can neither preclude legislation nor invalidate a 
statute enacted by the competent legislature. The theory of legitimate expectation 
cannot defeat or invalidate a legislation which is otherwise valid and constitutional. 
Legitimate expectations must be consistent with statutory provisions. The doctrine 
can be invoked only if it is founded on the sanction of law. (Hear statutory words 
override any expectation, however well-founded. 
It is open to the Government to frame, reframe, change or re-change its policy. If the 
policy is changed by the Government and the Court do not find the action malafide or 
otherwise unreasonable, the doctrine of legitimate expectation does not make the 
decision vulnerable. The choice of policy is for the decision maker and not for the 
Court.” 

    (underlines supplied to give emphasis) 
  

20. The above view has also been reiterated in the case of The Director General, 
represented by Bangladesh Rural Development Board (BRDB), Dhaka Vs. Asma Sharif, 
Shariatpur and others, reported in 72 DLR (AD), Page-188.  

  
21. In the above case this Division has held that any appointment by passing the relevant 

Rules of the concerned authority should be treated as back door appointment and such 
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appointment should be stopped.  
 

22. It further held that:  
“Opportunity shall be given to eligible persons by inviting applications through public 
notification and appointment should be made by regular recruitment through the 
prescribed agency following legally approved method consistent with the 
requirements of law.”  

  
23. In view of the above observations of this Division we have no hesitation to hold that 

the writ petitioners-respondents have no legal and vested right to be appointed as of right in 
the posts as has been sought by them on the plea that they had earlier participated in the 
written examination and viva voice for the similar posts. The claim of the writ petitioner-
respondents appears to be very fanciful having no legal basis. 

  

24. Learned Advocates for the respondents-writ petitioners having referred to the 
judgment passed in writ petition No.3475 of 2013 and writ petition No.12035 of 2014 have 
tried to convince us that pursuant to judgment of the said cases by the concerned authority 
has filled up the post by appointing the said writ petitioners in the respective posts and thus, 
these the writ petitioners-respondents may be treated equally.  

  

25. We have gone through the findings of the judgment of the said writ petitions as 
quoted in the impugned judgments.  

 
26. Having perused the said judgments we have no hesitation to hold that the 

observations/directions made in the said writ petitions are not based on sound principle of law 
and the law settled by this Division. Since, the judgments passed by the High Court Division 
in the above two writ petitions are not in accordance with law, thus those have no binding 
effect and persuasive value on any authority; rather said judgments are void ab initio. May 
be, by virtue of the above two judgments some persons have got appointment by the 
concerned authority but it is our considered view that this act is to be treated as passed and 
closed transaction. 

 

27. It is pertinent to mention here that in 2003 advertisement was made for appointment 
of 07(seven) Uninani Medical Officer, 06(six) Ayurvedic Medical Officer and 07(seven) 
Homeopathic Medial Officer i.e., in total for 20 posts. But now 35+06=41 persons by filing 
two separate writ petitions are seeking jobs in the newly created posts on the plea that they 
had participated in the selection process pursuant to the above advertisement though they 
were not finally selected  and the High Court Division allowed the prayer of them. This kind 
of relief is beyond the scope of law and also ridiculous. 

 
28. It has to be borne in mind that the function or duty of a Court is not to do charity; 

rather it has to act in accordance with law to ensure justice. If an aspirant candidate or a 
participant of a particular selection process is provided job later on without participation in 
later selection process as decided by the concerned authority then this will create havoc in 
regular selection process and eligible and meritorious candidates will be deprived from 
getting job. 

  

29. Having considered and discussed as above, we find merit in the leave petitions and 
thus, the impugned judgments and orders passed by the High Court Division are set aside.  

  

30. Accordingly, all the leave petitions are disposed of.  
 
31. Judgments and orders passed by the High Court Division are hereby set aside.     
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Mrs. Fouzia Karim, Advocate instructed by 
Mr. Mohammad Ali Azam, Advocate-on-
Record. 
 

For Respondent  
(In Contempt Petition No. 31 of 2021) 
 

: Not represented. 

Respondent Nos. 1-4 & 6-8 
(In C.P. No. 233 of 2022) 
 

: Not represented. 

Date of Hearing   : The 13th February, 2022 
 
Editors’ Note 
A Bangladeshi father, namely, Imran Sharif taking his two minor girl children aged about 9 
and 11 years came from Japan without informing their mother with whom the father had a 
strained relationship. They had another girl child born in their wedlock aged about 7 years, 
but the father left her in her mother’s custody. A case regarding custody of the children was 
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pending in the family Court of Japan but no prohibitive order about leaving Japan was issued 
by the Court. When the mother of the Children came to know that their father had taken them 
in Bangladesh, keeping the third child in the custody of her grandfather the mother left Japan 
for Bangladesh and filed a Writ Petition in the High Court Division of the Supreme Court of 
Bangladesh for the custody of the children. The father also filed a case before a competent 
Family Court of Bangladesh for custody of the Children which was pending at the time of 
adjudication of this petition. The High Court Division ordered that the children will remain in 
their father’s custody and the mother shall have right to visit their children. The High Court 
Division further ordered that the father will have to pay a certain amount of money to the 
mother for coming Bangladesh and visiting her children after interval of a certain period. 
Against the order the mother filed this petition. The Appellate Division considering the 
relevant international and domestic law and decision of the apex court of this sub-continent in 
similar matter held that in such case the object of the Court would be to see how the best 
interest of the children is protected. It also held that the appropriate forum for deciding the 
dispute of custody of the children is the Family Court before which a case is already pending 
ordered the Family Court to complete the trial of the case within three months. It also set 
aside the order of the High Court Division and placed the children in the custody of their 
mother with a visitation right of their father until the suit in family court is disposed of. It also 
clarified that judgment in this petition will have no bearing upon the decision to be reached at 
by the learned Assistant Judge/Senior Assistant Judge while disposing of the family suit. 
  
Key Words 
Custody of minor children; Article 7, 12, 20 and 21 of the Convention on the Rights of Child; 
Guardians and Wards Act, 1890; best interest of the child; enforceability of provisions of 
international instruments 
 
Enforceability of provisions of international instruments in Bangladesh: 
With regard to enforceability of provisions of international instruments, we may refer 
to the decisions in Hossain Muhammad Ershad V. Bangladesh and others, reported in 
21 BLD(AD) 69, where it was held that “the court should not ignore the international 
obligations which the country undertakes by signing the instruments.”       ...(Para 23) 
 
The court must look for the best interests of the minors: 
The court must look for the best interests of the minors and the petitioner in the present 
case being the mother of these two minor daughters left each and every effort for their 
best interest. It was decided in the case Abu Bakar Siddique vs SMA Bakar reported in 
38 DLR(AD)106 that “welfare of the child would be best served if his custody is given to 
a person who is entitled to such custody.”                ...(Para 27) 
 
It is the Family Court who has the jurisdiction to settle the question of custody of a 
minor: 
Considering the aforesaid facts and circumstances we are of the view that removal of 
the detainees from the custody of their mother petitioner is without lawful authority 
and they are being held in the custody of respondent No.5 in an unlawful manner and 
the High Court Division passed the judgment beyond the scope of law which required to 
be interfered. In this case only Family Court has the jurisdiction to settle the question of 
custody of a minor. The Family Court will look into the cases referred by the parties 
and come to a finding in whose custody the welfare of the detainees will be better 
protected.                        ...(Para 28) 
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JUDGMENT 
Krishna Debnath, J: 

 
1. This Civil Petition for Leave to Appeal is directed against the order dated 21.11.2021 

passed by the High Court Division in Writ Petition No. 6592 of 2021. 
  
2. The Facts of the case in short, are that, Eriko Nakano, the petitioner of this case is a 

doctor of Oncology in St. Luke’s International University, Tokyo, Japan. She is also a 
licensed doctor of the United States of America. On 11.07.2008 the petitioner married 
respondent No. 5 Imran Sharif. The marriage was solemnized both in Japanese and Muslim 
culture. During their wedlock three daughters were born. Nakano Jasmine Malika alias 
Jasmine Malika Sharif (detainee No.1) is the eldest daughter aged 11 years, Nakano Laila 
Lina alias Laila Lina Sharif (detainee No. 2) is the second daughter aged 9 years and the 
youngest daughter Nakano Sonia Hana is about 7 years old. Aforesaid three daughters were 
enrolled at the American School in Japan (ASIJ).  

 
3. Since 2020, a difference of opinion got started with them due to purchase a home in the 

name of petitioner’s father.  
 
4. On 21.01.2021 respondent No.5 picked up the minor daughters Nakano Jasmine and 

Nakano Laila while they were returning from their school. On 28.01.2021 the petitioner filed 
a complaint before the Family Court, Tokyo, Japan for the custody of the said two minor 
daughters. On 09.02.2021 respondent No. 5 made an application for issuance of general 
passports for their two minor daughters on the false plea that the passports had accidentally 
been thrown out with the rubbish. On 17.02.2021 respondent No. 5 received new passports of 
the minor daughters (detainee Nos. 1 and 2) and on the next day respondent No. 5  left Japan 
for Dubai, United Arab Emirates taking the minor daughters with him. Subsequently, 
respondent No. 5 brought the minor daughters to Bangladesh.  

 
5. On 31.05.2021 the Family Court, Tokyo, Japan pronounced the judgment and granted 

custody of the minor daughters to the petitioner and further ordered to hand over the minor 
daughters to the petitioner. 

 
6. On 21.07.2021 the petitioner came to Bangladesh and made all efforts to take the 

detainees from the custody of respondent No. 5 but to no avail.  
 
7. Therefore, the petitioner had to file the instant Writ Petition and a Rule Nisi was issued 

calling upon the respondents to show cause as to why they should not be directed to bring the 
minor detainees who are held in the custody of the respondent Nos. 5 and 6 before this court 
so that this court may satisfy itself that the minors are not being held in custody without 
lawful authority or in an unlawful manner and/or pass such other or further order or orders as 
to this court may seem fit and proper.   

  
8. Respondent No. 5 has filed affidavit-in-opposition and so many supplementary 

affidavits denying all the material allegations in the Writ Petition. His case, in short, is that 
according to Section 2 of the Bangladesh Citizenship (Temporary Provisions) Order, 1972, 
(Presidents Order No. 149 of 1972) the two minors shall be deemed to be the citizens of 
Bangladesh. The two minors willingly and voluntarily decided to accompany their father to 
come into Bangladesh. They did not want to stay with the petitioner getting fear of being sent 
to petitioner mother’s ancestral village. In 2020 the petitioner sent the minor daughters to her 
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ancestral village for 08(eight) months, when the respondent could not have any meaningful 
contact with them. In December 2020, the petitioner again wanted to send them to her 
ancestral village but this time Jasmine vehemently refused and as a result the petitioner 
demonstrated excessive anger and venom towards the children and the respondent. At a stage 
the respondent had realized that he could not stay in Japan as the petitioner was threatening to 
file a number of fraudulent cases against him. The respondent has also received eviction 
notice and he was also forbidden to meet his youngest daughter, Sonia by the petitioner. 

 
9. While in Tokyo both the minor daughters were in constructive custody of their father 

(respondent No. 5), the first custody case was initiated against him by the petitioner. There 
was no order that the minor daughters cannot stay with the father, as such there was no 
violation of any court’s order by respondent No. 5. 

  
10. At present the minors are studying in Canadian International School, Dhaka. They had 

willingly accompanied their father in Bangladesh. They are old and mature enough to express 
their preference or opinion. 

  
11. A Family Suit being No. 247 of 2021 is pending before the 2nd Additional Assistant 

Judge and the Family Court, Dhaka which has the jurisdiction to determine the welfare and 
best interest of the children by conducting trial with evidence as well as by listening to the 
opinion of the children. The minor daughters are not unlawfully or illegally kept under his 
custody as an interim order of custody on 28.02.2021 was passed by a competent Family 
Court of Bangladesh. 

  
12. In Japan respondent No. 5 was in a vulnerable position and he realized that as a 

foreigner he would not have any chance to a fair trial in the Japanese Court and the Japanese 
Court usually does not provide custody to a foreigner and also the visitation right of the 
aggrieved party cannot be enforced under Japanese legal system. Having stated the above 
facts respondent No. 5 has sought for discharging the Rule. 

 
13. The High Court Division upon hearing both the parties on 21.11.2021 passed the 

following orders:- 
i) the Rule shall remain pending; 
ii)  the minors, namely Jasmine and Laila will remain in the custody of their 

father until further order; however, the father will not be allowed to take the minors 
outside of Bangladesh; 

iii) the petitioner mother shall have the visitation right always; the respondent 
shall have to pay the travel cost and other expenditures for 10(ten) days for staying in 
Bangladesh to the petitioner after each 04(four) months; in other occasions the mother 
will bear her own cost.  

iv) during visit and stay of the petitioner in Bangladesh the minors will be with 
her exclusively; however, the respondent father shall have the visitation right in those 
days; 

v) the respondent is directed to pay taka 10(ten) lacks to the petitioner for travel 
cost and her staying in Bangladesh for last 04(four) months; 

vi) Parties are at liberty to mention the matter before the court at any time if any 
of them violate the court’s order and also wellbeing of the minors are not protected by 
the respondent; 
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vii)  Deputy Directors, Social Welfare Office, Dhaka is directed to visit and meet 
the minors once in a month and to submit a report before this court after each three 
months regarding the condition of the minors; 

viii) During stay of the mother in Japan; the respondent shall make arrangement 
for video call between the mother and the minor daughters after each 15(fifteen) days 
at the convenient time of the parties. 

 
14. Being aggrieved by and dissatisfied with the order of the High Court Division dated 

21.11.2021, on 05.12.2021, the petitioner filed Civil Miscellaneous Petition No. 695 of 2021 
before this Court. On 12.12.2021 this Division upon hearing both the parties directed the 
father (respondent No.5) to handover the children to the petitioner (the mother) by 8 pm on 
12.12.2021 upto 15.12.2021. At about 10 pm on 12.12.2021 the counsel of respondent No. 5 
informed that they are not going to handover the minor daughters to the petitioner. On 
13.12.2021 the petitioner filed a contempt petition No.31 of 2021 against respondent No. 5 
before this court. On 15.12.2021 this Court passed an order in following terms:-  

“The daughters will remain with the mother until 3rd January 2022. However, the 
father will enjoy only visitation right between 9 am to 9 pm. The children will attend 
school regularly”  

 
15. On 03.01.2022 this court adjourned the mater till 23.01.2022 and directed the 

petitioner to file a regular Civil Petition for Leave to Appeal. Hence the present petition. 
   
16. Mr. Ajmalul Hossain learned senior Advocate appearing for the petitioner submits 

that the detainees were illegally removed from the custody of their mother (the petitioner) 
while they were in Tokyo, Japan. He further submits that on 21.01.2021 the respondent 
(father of the children) picked up the minors while they were returning from their school and 
on 09.02.2021 he applied for new passports for them. On 17.02.2021 the respondent received 
new passports of the minor daughters and next day he left Japan for Bangladesh with the 
minor daughters. Mr. Hossain further submits that before that on 28.01.2021 the petitioner 
filed a complaint before the Family Court, Tokyo, Japan and on 31.05.2021 this Court 
granted the custody of the minor daughters to the petitioner. But during pendency of that case 
without the consent of the petitioner and without giving any notice to the Family Court Japan 
the respondent removed the detainees from the custody of the petitioner. By doing so, 
respondent No.5 has taken law in his own hand without waiting for adjudication of the 
custody and welfare of the children in an appropriate forum i.e the Family Court of Japan. 
The High Court Division fell into a serious error of fact and law while passed the impugned 
judgment and order, he submits. 

  
17. Mr. Fida M Kamal, learned senior Advocate for respondent No.5, on the other hand 

submits that two minor girls willingly and voluntarily decided to come Bangladesh with their 
father. He further submits that while they were residing in Tokyo both the minor daughters 
were in constructive custody of their father and in Family Case for custody there was no 
order that the minors cannot stay or leave Japan with their father, so there was no violation of 
any courts order by respondent No. 5. He lastly submits that the minor daughters are not 
willing to stay with their mother (petitioner) and they are mature enough to express their 
preference and opinion. 

  
18. Admittedly, the detainees are 9 & 11 year old girl children. It also appears that the 

father respondent No. 5 without the consent of the mother petitioner removed the girls to 
Bangladesh from Japan. It is also admitted that at that time a Family Case for custody was 
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pending among the parties but respondent No. 5 did not take any permission to bring the 
children in Bangladesh though there was no injunctive order against him. 

  
19. It appears that in this case the marriage between the parties was solemnized both in 

Japanese and Muslim culture. The spouses lived Japan for years and during their wedlock 
three girl children were begotten and as such they all have the intimate ties with the 
concerned country as to the wellbeing of the spouses and the welfare of the three children. 

 
20. On 28.01.2021 the petitioner filed a complaint before the Family Court, Tokyo and on 

31.05.2021 the Family Court Tokyo pronounced the judgment and granted custody of the 
minor daughters to the petitioners and between this two dates respondent no. 5 removed two 
minor girls to Bangladesh. Additionally, respondent no. 5 received new passports stating that 
the earlier passports had accidentally been thrown out with the rubbish. Thus respondent no. 
5 displayed a singular lack of respect for law and deprived the State of Japan, his matrimonial 
home from serving wellbeing and securing welfare of the children. 

 
21. We find support of this contention in a case of Indian Supreme Court namely Surinder 

Kaur Sandhu v. Harbax Singh Sandhu and ors. MANU/SC/0184/1984 where it was held that 
“Ordinarily jurisdiction must follow upon functional lines. That is to say, for example, that in 
matters relating to matrimony and custody, the law of that place must govern which has the 
closest concern with the wellbeing of the spouses and the welfare of the offsprings of 
marriage.” It was also held in the aforesaid case that “the wife obtained an order of probation 
for him but, he abused her magnanimity by running away with the boy soon after the 
probationary period was over even in that act, he displayed a singular lack of respect for law 
by obtaining a duplicate passport for the boy on an untrue representation that the original 
passport was lost. The original passport was, to his knowledge, in the keeping, of his wife.” 

 
22. If we read Article 7, 12, 20 and 21 together with other Articles of the Convention on 

the Rights of Child, it is seen that the best interests of the children have been given the status 
of paramount consideration. It has been envisaged in Article 7 of the CRC that the children 
shall have the right to be cared for by his or her parents. It also has been enshrined in Article 
12 of the CRC that the child who is capable of forming his views shall have the right to 
express the views in all matters affecting his or her interests. Article 20 of the CRC 
enunciates that the State shall give the assistance and protection to those children who are 
temporarily or permanently deprived of staying in their family environment. In Article 21 of 
the CRC, the best interests of the children have been given the status of paramount 
consideration. In this connection we may refer Mainul Islam Chowdhury and Ors vs Rumana 
Foiz and Ors. LEX/BDAD/0060/2018 where it was held that “the principles of international 
law which guide us in case of custody of children are found in the Convention on the Rights 
of the Child which provides that the best interests of the child shall be a primary 
consideration when dealing with all matters concerning any child. The concept is not new 
since a similar provision exists in the Guardians and Wards Act, 1890, which provides for 
any order to be made under that law if the court is satisfied that it is for the welfare of the 
minor that an order should be made. Hence, all courts of law are bound to keep in mind these 
salutary provisions of law when dealing with custody, access and other matters which impact 
the lives of children.” 

 
23. With regard to enforceability of provisions of international instruments, we may refer 

to the decisions in Hossain Muhammad Ershad V. Bangladesh and others, reported in 21 
BLD(AD) 69, where it was held that “the court should not ignore the international obligations 
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which the country undertakes by signing the instruments.” 
 
24. In the light of the decisions of the case Queen vs Gyngall (1893) 3 QBD 232: Walter 

vs Walter 55 Cal 730: Saraswathi vs Dhanakoti 48 (Mad) 299 it was decided in the case 
Abdul Jalil v. Sharon reported in 50 DLR (AD) 1998, 55 “It is now well settled that the term 
‘welfare’ must be read in the largest possible sense as meaning that every circumstance must 
be taken into consideration and the court must do what under the circumstances a wise parent 
acting for the true interests of the child would do or ought to do. The moral and religious 
welfare of the child must be considered as well as its physical wellbeing. Nor can ties of 
affection be disregarded.”  

 
25. The best interest of the child can only be understood well when sufficient evidences 

are taken. In this connection we may refer the case Abdul Jalil v. Sharon reported in 50 DLR 
(AD) 1998, 55 where it was held that “it is difficult for us in this Habeas Corpus petition to 
take evidence without which the question as to what is in the interest of the child cannot 
satisfactorily be determined” 

 
26. In the present case the petitioner came to Bangladesh and made all the desperate 

efforts to take the minor daughters in her custody but failed. In the case of Abdul Jalil vs 
Sharon reported in 50 DLR(AD) 1998, 55 it was held that “Normally the minor children 
should be with their mother as long as she does not earn any disqualification for such custody 
and if there is a breach of this normal order brought about by a unilateral act of the father or 
anybody on his behalf, the aggrieved mother has the right to move the High Court Division 
under Article 102 of the Constitution for immediate custody of the children which may be 
ordered in the interest and for the welfare of the children.”  

 
27. The court must look for the best interests of the minors and the petitioner in the 

present case being the mother of these two minor daughters left each and every effort for their 
best interest. It was decided in the case Abu Bakar Siddique vs SMA Bakar reported in 38 
DLR(AD)106 that “welfare of the child would be best served if his custody is given to a 
person who is entitled to such custody.” 

 
28. Considering the aforesaid facts and circumstances we are of the view that removal of 

the detainees from the custody of their mother petitioner is without lawful authority and they 
are being held in the custody of respondent No.5 in an unlawful manner and the High Court 
Division passed the judgment beyond the scope of law which required to be interfered. In this 
case only Family Court has the jurisdiction to settle the question of custody of a minor. The 
Family Court will look into the cases referred by the parties and come to a finding in whose 
custody the welfare of the detainees will be better protected. 

  
29. It appears from the record that the custody of the minor children, particularly in this 

case in which the detainees are 9 & 11 year old girl children and their mother is a Japanese 
well settled doctor and their father being a well settled person is a Bangladeshi by birth and 
also a citizen of America, the paramount consideration is the welfare of the minors and not 
the legal right of this and that particular party. 

  
30. In the result and for the reasons stated, we pass the following order:- 

i) 1. Nakano Jasmine Malika @ Jasmine Malika Sharif 2. Nakano Laila Lina @ 
Laila Lina Sharif aged about 11(eleven) years and 9(nine) years respectively in the 
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custody of writ respondent No. 5 Imran Sharif is declared to be unlawful and they 
are being held in his custody in an unlawful manner. 
ii) Considering the facts and circumstances of the case and interest of the 
Children, the Children namely 1. Nakano Jasmine Malika @ Jasmine Malika 
Sharif and 2. Nakano Laila Lina @ Laila Lina Sharif will not be taken out of the 
jurisdiction of this Court save and except with leave of this court. 
iii) It is directed that the detainees shall remain in custody of their mother-Eriko 
Nakano pending disposal of the Family Suit No. 247 of 2021 at present, pending in 
the Court of Assistant Judge, Second Additional Court, Family Court, Dhaka. 
iv) The Family Court concerned is directed to conclude the Family Suit No. 247 
of 2021 within 3(three) months from the date of receipt of this order. 
v) It is made clear that the observations which have been made by us are only for 
the limited purpose of engaging summary inquiry for consideration in the petition 
of Habeas corpus and will be of no assistance to either party in the custody 
proceedings pending in the Family Court which indeed will be decided on its own 
merits. 
vi) The impugned judgment and order of the High Court Division is hereby set 
aside. 
vii) The father will have the right to visit the children at a convenient agreed time, 
place and period. 
viii) The leave petition is accordingly disposed of. 
ix) The Contempt Petition No. 31 of 2021 is accordingly redundant.  
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Editors’ Note: 
The petitioner after obtaining permission from Ministry of Information for running a Satellite 
Television Channel made an application to the Bangladesh Telecommunication Regulatory 
Commission (BTRC) praying for allocating frequency for running the Television Channel 
under the name and style Spice TV. BTRC upon receiving the application from the petitioner, 
issued letters requesting (a) the Ministry of Home Affairs (b) the Director General, DGFI and 
(c) the Director General, NSI to furnish their opinion/clearance. The Director General, DGFI 
and the Director General, NSI provided their clearances. But Ministry of Home Affairs did 
not provide the same. As a result, BTRC did not allocate frequency to the petitioner on a 
permanent basis but allowed it to import transmission equipments and also allocated 
frequency of 6 Megahertz from 5.850-6.425 Gigahertz, on a temporary basis. It is at this 
stage the petitioner filed the instant writ petition and obtained the Rule and order of direction. 
The argument of the petitioner was that under section 55 of the Bangladesh 
Telecommunication Act, 2001, allocation of frequency is under the exclusive authority of 
Bangladesh Telecommunication Regulatory Commission and in section 56(8) of the said Act 
a prescribed time limit has been provided within which the Commission shall dispose of an 
application for license or frequency or a technical acceptance certificate. The High Court 
Division accepted the argument and held that BTRC was absolutely in a position to take a 
decision in the matter in question. The Court also found that this particular case is guided by 
the principle of reasonableness so far legitimate expectation is concerned and directed BTRC 
to do the needful in terms of the Rule in accordance with law.  
 
Key Words:  
Article 102(2)(a)(i) of the Constitution of the People’s Republic of Bangladesh; writ 
mandamus; Legitimate expectation; section 55 and 56 (8) of the Bangladesh 
Telecommunication Act, 2001 
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Constitution of Bangladesh, Article 102(2)(a)(i): 
This is a writ in the nature of mandamus. A direction has been sought by the petitioner 
upon the respondent No. 3. Let us have a clear idea what constitution has mandated 
under Article 102(2)(a)(i) :- It says “on the application of any person aggrieved, make 
an order- (i) directing a person performing any functions in connection with the affairs 
of the Republic or of a local authority, to refrain from doing that which he is not 
permitted by law to do or to do.” The writ of mandamus as enshrined in the 
Constitution enjoins how in a given situation authority should act in accordance with 
law. This is the elementary principle of writ mandamus.          ...(Para 13) 
 
Section 55 and 56(8) of বাংলােদশ ĺটিলেযাগােযাগ িনয়ȫণ আইন, ২০০১, authority of 
Bangladesh Telecommunication Regulatory Commission (BTRC) in granting license:  
What we have seen in the instant case that from the very beginning though the 
respondent No. 3 (Bangladesh Telecommunication Regulatory Commission (BTRC)) 
tried its best to do the needful for obtaining clearance from the three agencies, two of 
which had already given their clearance but the added respondent No. 4, Ministry of 
Home Affairs did not accord any clearance though there was repeated request by the 
respondent No. 3. There is no denying that respondent No. 3 had all along the good 
intention in this regard....On a plain reading of the laws we have found that respondent 
No. 3 was absolutely in a position to take a decision in the matter in question.  

   ...(Paras 14 and 16) 
 
Criteria to satisfy a claim of the legitimate expectation: 
Moreover, this particular case is also guided by the principle of reasonableness so far 
legitimate expectation is concerned. We unequivocally and respectfully agree with the 
decision of Dhaka City Corporation vs. Firoza Begum 65 DLR AD 145 where our 
Appellate Division set up 12 criteria to satisfy a claim of the legitimate expectation. In 
the case in hand, as we have found that out of those criteria, (iv) and (v) shall apply. 
Criteria No. (iv) says : “ An expectation to be legitimate must be founded upon a 
promise or practice by the public authority that is said to be bound to fulfill the 
expectation and a Minister cannot found an expectation that an independent officer will 
act in a particular way or an election promise made by a shadow Minister does not bind 
the responsible Minister after the change of the government.” Criteria No. (v) says : “ A 
person basing his claim on the doctrine of legitimate expectation has to satisfy that he 
relied on the representation of the authority and the denial of that expectation would 
work to his detriment. The court can interfere only if the decision taken by the 
authority is found to be arbitrary, unreasonable or in gross abuse of power or in 
violation of the principles of natural justice and not taken in public interest.” Therefore, 
considering the overall aspect it is our considered view that before the agog of wait ends 
in whimper on the part of the petitioner, the respondent No. 3 should immediately act in 
accordance with law in the manner as mentioned above by taking appropriate steps.  

...(Paras 17to 20) 
 

JUDGMENT 
 

Md. Ashfaqul Islam, J: 
    

1. This Rule under adjudication, issued on 14.03.2019, at the instance of the petitioner, 
was in the following terms:- 
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“Let a Rule Nisi calling upon the Respondents to show cause as to why the 
respondent No.3 should not be directed to allocate frequency in favour of the 
petitioner’s Television Channel named Spice Television Limited (Spice TV) as prayed 
for by its applications dated 27.08.2017 received on 30.08.2017 and 12.02.2019 
(Annexure-B and B-1) and/or such other or further order or orders passed as to this 
court may seem fit and proper.” 

 
    2. At the time of issuance of the Rule the respondent No. 3, the Chairman, Bangladesh 
Telecommunication Regulatory Commission (BTRC) was directed to dispose of the 
petitioner’s application dated 27.08.2017 received on 30.08.2017 and 12.02.2019(Annexure-
B and B-1) within 1 (one) month. 
 
    3. Relevant facts leading to the Rule are detailed below: 

The petitioner is a private Limited Company registered with Joint Stock Company under 
the Companies Act. Petitioner filed an application before the respondent No. 1, the Secretary, 
Ministry of Information for running a Satellite Television Channel and after considering all 
the necessary papers and the relevant provisions of law no objection Certificate was given to 
it by the respondent No. 1 under signature of respondent No. 2, Senior Assistant Secretary, 
Ministry of Information on 09.08.2017. After obtaining the said permission the petitioner 
made an application to the respondent No. 3 on 27.08.2017 praying for allocating frequency 
for running the Television Channel under the name and style Spice TV. As the application 
was not considered the petitioner filed another application through email on 12.02.2019 
which was duly received by the respondent No. 3. Since no decision was taken thereof, the 
petitioner sent notice demanding Justice on 24.02.2019 (Annexure-‘C’). It has been stated 
that in the permission Annexure-‘A’ dated 09.08.2017 a condition was given (condition No. 
8) as under: 

 

ÔÔ(8) cÖ‡hvR¨ †¶‡Î wewUAviwmmn mswkøó gš¿Yvjq/ms¯’vi AbvcwË MÖnY Ki‡Z n‡e|ÕÕ 

In Condition No. 16 it is written 
ÔÔ(16) AbvcwË cÖ̀ v‡bi ZvwiL ‡_‡K 01(GK) eQ‡ii g‡a¨ c~Y©v½ m¤úÖPvi ïiæ Ki‡Z n‡e|ÕÕ 

 
    4. Be it mentioned that upon receiving the application of the petitioners dated 27.08.2017 
the respondent No. 3 issued a letter dated 20.09.2017 requesting (a) the Ministry of Home 
Affairs (b) the Director General, DGFI and (c) the Director General, NSI to furnish their 
opinion/clearance over the matter within a period of 60 days. The Director General, DGFI 
provided their clearance in April, 2018. Thereafter, respondent No. 3 issued another letter 
dated 20.05.2018 requesting again (a) Ministry of Home Affairs and (b) the Director General, 
NSI to provide their opinion/ clearance over the matter within a period of 15 days. 
Accordingly, the Director General, NSI provided clearance on 20.05.2018. Respondent No. 3 
then again issued another letter dated 10.10.2018 requesting Ministry of Home Affairs to 
accord clearance within 15 days. 
 
    5. It has been stated in the affidavit of compliance dated 20.05.2019 that even though 
respondent No. 3 did not allocate frequency to the petitioner on a permanent basis but in 
pursuance of a decision dated 13.12.2017 taken in the 210th meeting of the commission, the 
respondent No. 3 allowed the petitioner to import transmission equipments and also allocated 
frequency of 6 Megahertz from 5.850-6.425 Gigahertz, on a temporary basis. It is at this at 
this stage the petitioner filed the instant writ petition and obtained the Rule and order of 
direction as aforesaid. 
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    6. Mr. Moudud Ahmed, the learned Senior Advocate appearing with Mr. Syed Tazrul 
Hossain, the learned Advocate for the petitioner after placing the petition and all the relevant 
annexures and materials on record submits that in addition to the steps taken as narrated 
above the respondent No. 3 received the order on 15.04.2019 and issued a letter dated 
12.05.2019 requesting the Ministry of Home Affairs to provide clearance within 15 days so 
that the respondent No. 3 could comply with the order of this Division. He submits that 
respondent No. 3 in its 215th meeting dated 24.07.2018 sent a letter to the concerned security 
agencies by giving a deadline of 15 days for the last time clearly mentioning that in case of 
failure it will be deemed that they have no objection in allocating frequency in favour of the 
petitioner.  
 
    7. Next he submits that respondent No. 3 in its 221st meeting dated 03.12.2018 discussed 
the matter and took three decisions; (ka) to send a reminder letter within 30 days; (Kha) if no 
opinion is received within 30 days, to issue a letter giving a deadline of 30 days for the last 
time; (ga) if no opinion is received within 04 (four) months, then the matter shall again be 
presented to the Commission for decision (as it could be found from affidavit of compliance). 
 
    8. He further submits that on 20.05.2020 Ministry of Homes was added as the respondent 
No. 4 at the instance of the petitioner following which respondent No. 3 by its letter dated 
25.07.2020 once again requested the Ministry of Homes to provide clearance within 15 days 
(as it could be seen from the affidavit of compliance dated 25.08.2020). In the said 
compliance, as he submits it could be seen that respondent No. 3 received a letter dated 
23.08.2020 from the respondent No. 4, Ministry of Home Affairs which stated that the matter 
was under investigation and after completion of the investigation soon they would provide 
their opinion. Under the circumstances the learned Senior Advocate Mr. Ahmed submits that 
though respondent No. 3 with all its good intention gave several reminders to the Ministry of 
Home Affairs but Ministry of Home Affairs on different pretext did not comply with the 
same. 
 
    9. The learned Senior Advocate finally submits that in section 55 of the Bangladesh 
Telecommunication Act, 2001, allocation of frequency is under the exclusive authority of 
Bangladesh Telecommunication Regulatory Commission that is respondent No. 3 itself. In 
section 56(8) of the said Act of 2001, it has been clearly stated that there is a prescribed time 
limit within which the Commission shall dispose of an application for license or frequency or 
a technical acceptance certificate. But in the instant case 3 years have gone passed since the 
petitioner placed his application for allocation of frequency and till date respondent No. 3 has 
failed to allocate the frequency without any lawful reason. The learned Counsel relied in the 
case of Ekushey Television Ltd and others vs. Dr. Chowdhury Mahmud Hasan and others 
reported in 55 DLR AD 130. He has also cited 46 DLR AD 148 and 65 DLR AD 145 both on 
the ground of legitimate expectation that has been considered by our Hon’ble Appellate 
Division in support of his contention. 
 
    10. On the other hand Mr. A.K.M Alamgir Parvez Bhuiyan, the learned Advocate 
appearing for the respondent No. 3 by filing affidavit-in-opposition and affidavit of 



16 SCOB [2022] HCD    Spice Television Private Ltd Vs.  Bangladesh & ors    (Md. Ashfaqul Islam, J)          5 

compliance submits that the respondent No. 3 has done everything for providing permanent 
frequency to the petitioner. First of all on 20.09.2017 requested (a) Ministry of Home Affairs 
(b) the Director General, DGFI and (c) the Director General, NSI. Though the Director 
General, DGFI and the Director General, NSI accorded clearance in April 2018 and May 
2018 respectively but Ministry of Home Affairs even after their repeated request did not give 
the clearance sought by the respondent No. 3. Under this situation he submits that respondent 
No. 3 is eagerly waiting for the clearance of the Ministry of Home Affairs who featured is the 
added respondent No. 4 in the writ petition. 
 

    11. We have heard the learned Senior Advocate Mr. Moudud Ahmed appearing for the 
petitioner and A.K.M Alamgir Parvez Bhuiyan, the learned Advocate appearing for the 
respondent No. 3 at length and considered their submissions carefully. We have also perused 
the petition, all the documents, Annexures, affidavit-in-opposition and affidavit of 
compliance and other materials on record meticulously. 
 
    12. The only question that faces this Division in this writ petition is whether under the facts 
and circumstances respondent No. 3 acted in accordance with law as mandated under the 
Constitution. 
 

    13. This is a writ in the nature of mandamus. A direction has been sought by the petitioner 
upon the respondent No. 3. Let us have a clear idea what constitution has mandated under 
Article 102(2)(a)(i) :- It says “on the application of any person aggrieved, make an order- (i) 
directing a person performing any functions in connection with the affairs of the Republic or 
of a local authority, to refrain from doing that which he is not permitted by law to do or to 
do.” The writ of mandamus as enshrined in the Constitution enjoins how in a given situation 
authority should act in accordance with law. This is the elementary principle of writ 
mandamus.  
 

    14. What we have seen in the instant case that from the very beginning though the 
respondent No. 3 tried its best to do the needful for obtaining clearance from the three 
agencies, two of which had already given their clearance but the added respondent No. 4, 
Ministry of Home Affairs did not accord any clearance though there was repeated request by 
the respondent No. 3. There is no denying that respondent No. 3 had all along the good 
intention in this regard.  
 
    15. Relevantly let us now quote Section 55 of বাংলােদশ ĺটিলেযাগােযাগ িনয়ȫণ আইন, 
২০০১ :-  

৫৫৷ (১) ĺকান বƟিǏ লাইেসȷ বƟিতেরেক বাংলােদেশর ভূখেȉ বা আǹিলক 
সমুƲসীমায় বা উহার উপরʆ আকাশসীমায় ĺবতার ĺযাগােযােগর উেțেশƟ ĺকান 
ĺবতার যȫপািত ʆাপন, পিরচালনা বা বƟবহার কিরেবন না বা ĺকান ĺবতার 
যȫপািতেত কিমশন কতৃŪ ক বরাțকৃত ĺবতার িƶেকােয়িȷ বƟতীত অনƟ ĺকান 
িƶেকােয়িȷ বƟবহার কিরেবন না৷ 
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(২) উপ-ধারা (১) এর অধীন Ƶেয়াজনীয় লাইেসȷ ইসুƟকরণ এবং ĺবতার 
িƶেকােয়িȷ বরােțর একক এ̊িতয়ার থািকেব কিমশেনর৷  
Further section 56(8) states : 
(৮) ĺবতার যȭপািতর লাইেসȷ, ĺবতার িƶেকােয়িȷ বরাț বা কািরগরী 
ƣহণেযাগƟতা সনদ Ƶািȼর জনƟ কিমশেনর িনকট আেবদন কিরেত হইেব, এবং 
কিমশন, আেবদনǅ Ƶািȼর ৭ (সাত) িদেনর মেধƟ উহার মȭবƟসহ (যিদ থােক) উহা 
কিমǅর িনকট ĺƵরণ কিরেব এবং ৩০ (িƯশ) িদেনর মেধƟ Ƶেয়াজনীয় অনুসȴােনর 
পর কিমǅ ত̘সɑেকŪ  উহার সুপািরশ ও মȭবƟসহ কিমশেনর িনকট ĺপশ কিরেব৷ 

    16. On a plain reading of the laws we have found that respondent No. 3 was absolutely in a 
position to take a decision in the matter in question. In the reported decision of 55 DLR AD 
26 as referred to above in paragraph 38, our Hon’ble Appellate Division has observed as 
under: 

“The counsel for the Ekushey TV Ltd. has submitted that it has filed an application 
with regard to the TV Licence with Bangladesh Telecommunication Regulatory 
Commission established under the Bangladesh Telecommunication Act, 2001. Our 
judgment will have no bearing in considering the application by Ekushey for licence 
by the said Commission which is free to decide in accordance with law.”  

 

    17. Moreover, this particular case is also guided by the principle of reasonableness so far 
legitimate expectation is concerned. We unequivocally and respectfully agree with the 
decision of Dhaka City Corporation vs. Firoza Begum 65 DLR AD 145 where our Appellate 
Division set up 12 criteria to satisfy a claim of the legitimate expectation. In the case in hand, 
as we have found that out of those criteria, (iv) and (v) shall apply. 
 

    18. Criteria No. (iv) says: “ An expectation to be legitimate must be founded upon a 
promise or practice by the public authority that is said to be bound to fulfill the expectation 
and a Minister cannot found an expectation that an independent officer will act in a particular 
way or an election promise made by a shadow Minister does not bind the responsible 
Minister after the change of the government.” 
 

    19. Criteria No. (v) says: “A person basing his claim on the doctrine of legitimate 
expectation has to satisfy that he relied on the representation of the authority and the denial of 
that expectation would work to his detriment. The court can interfere only if the decision 
taken by the authority is found to be arbitrary, unreasonable or in gross abuse of power or in 
violation of the principles of natural justice and not taken in public interest.” 
 

     20. Therefore, considering the overall aspect it is our considered view that before the agog 
of wait ends in whimper on the part of the petitioner, the respondent No. 3 should 
immediately act in accordance with law in the manner as mentioned above by taking 
appropriate steps.  
 

     21. In the result, the Rule is made absolute. The respondent No. 3 is directed to do the 
needful in terms of the Rule in accordance with law at the earliest preferably within 2(two) 
months on receipt of this Judgment and order.  
Communicate at once. 
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Editors’ Note: 
The constitutional validity of Rule 300 of the Bangladesh Service Rules, Part I was 
challenged in the instant Writ Petition by a former Additional District Judge, who had 
tendered his resignation from service. Having completed nineteen years of service as a 
Judicial Officer, the petitioner applied for his pension and other benefits, which was approved 
by the Ministry of Law, Justice and Parliamentary Affairs. But the office of the Comptroller 
and Auditor General, Bangladesh issued a Memo stating that the petitioner was not entitled to 
receive any pension since his service stood forfeited by dint of Rule 300(a) of the Bangladesh 
Service Rules, Part I. The petitioner sought relief under the Writ jurisdiction of the High 
Court Division. The High Court Division held that the Rule 300(a) of the Bangladesh Service 
Rules, Part I, so far as it relates to “forfeiture of pension in the event of resignation from 
service” is ultra vires to the Constitution on the ground that an employee with an 
unblemished service record cannot be treated on the same scale as an employee who has been 
found guilty of some misdemeanour and therefore dismissed from service. Two different 
categories of persons cannot be subjected to the same treatment, although there is a gross 
distinction between ‘resignation’ and ‘dismissal’. However, the Court found that the 
remaining part of Rule 300 (a) and Rule 300 (b) are valid.  
 
Key Words:  
Article 102 of the Constitution of the People’s Republic of Bangladesh; ultra vires; Rule 300 
of the Bangladesh Service Rules, Part I; the due process; resignation; forfeiture; doctrine of 
severability 
 
Rule 300 of the Bangladesh Service Rules, Part I: 
It is important to note that prior to dismissal from service, as a mandatory requirement 
of law, a person has to be given a show-cause notice, usually followed by a departmental 
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enquiry. This is commonly known as ‘the due process’, whereby the person concerned is 
afforded an opportunity to explain his/her position. However, in the case of resignation 
from service, there is no such requirement. Merely upon tendering resignation from 
service, a person loses his right to pension forthwith. There is no provision for holding 
an enquiry, let alone issuance of any show cause notice to the person concerned, which 
is tantamount to non-compliance with the right to be treated in accordance with law.  

    ...(Para 13) 
 
Generally understood, resignation means cessation or discontinuation of a person’s 
service with the employer. The act of resignation is a unilateral act on the part of the 
employee, tendered in writing to the employer. It formally brings to an end the 
relationship between an employer and an employee. That being the universally accepted 
position, can resignation from service be deemed to be an offence or misdemeanor? 
Does any law or rule forbid an employee from resigning? Has any punishment been 
prescribed, either in our legal system, or for that matter, in any other legal system, for 
an employee who has resigned from service? In such context, how can a person who has 
tendered his resignation from service (for whatever reason) be visited with such a 
drastic form of punishment which deprives him of his hard earned pension to which he 
has become entitled by rendering service to the employer for a considerable period of 
time? Can such a rule be said to be in consonance with our Constitution? Obviously, the 
answer has to be in the negative. To hold otherwise would be contrary to the intent and 
spirit of our Constitution.                  ...(Para 14) 
 
Rule 300 of the Bangladesh Service Rules, Part I read with article 27 and 31 of the 
Constitution: 
By virtue of Rule 300(b), a privilege is being granted to those who take up another 
pensionable job subsequent to their resignation from service. Hence, the issue of 
discrimination is manifest in Rule 300(b). However, persons not taking up any 
pensionable job post resignation lose their pension forthwith by operation of Rule 
300(a). In our view, this is discrimination and is, therefore, hit by Article 27 of the 
Constitution. Additionally, the immediate and automatic forfeiture of pension without 
issuing any notice or observing any legal procedure is also hit by Article 31 of the 
Constitution.                       ...(Para 15) 
 
Although classification per se is permitted both by law and under the Constitution, it 
has to be reasonable. However, what is ‘reasonable’ has to be determined in the context 
of the society and should not be based on some hypothetical analysis, totally 
unconnected with the realities of life.                ...(Para 23) 
 
The primary purpose of pension: 
A pension is a quantified sum of money that is paid by the employer to the employee, 
upon the retirement of the employee, in consideration of the service rendered so as to 
enable the employee to defray the living expenses and to meet the basic necessities of 
life. The primary purpose of pension is to ensure that an employee, who has given the 
best part of his/her life in the service of the employer, has some means to fall back on 
during old age, when he/she is no longer able to work.           ...(Para 30) 
 
Employment, in our view, is a two way traffic. While the employer cannot be forced to 
retain an employee who is either inefficient, incompetent or even unruly and can 
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therefore be terminated with proper notice or even be dismissed (in appropriate cases), 
at the same time, an employee has a similar right to tender his resignation from service.  

    ...(Para 34) 
 
Unless expressly excluded, the principle of natural justice shall apply in all cases: 
We are mindful of the argument advanced by the learned DAG to the effect that as the 
forfeiture of the petitioner’s pension was on account of Rule 300(a) of BSR, the 
petitioner is now estopped from challenging the same. However, in contracts relating to 
service, there is a clause whereby employers can terminate the service of an employee 
upon giving due notice, although the employee is deemed to have been aware that his 
service could be terminated by the employer upon giving due notice. Can it be said that 
the employee is therefore estopped from challenging the termination order in a Court of 
law? There are a plethora of decisions to the effect that despite such a provision in a 
contract of employment, the concerned employee is entitled to be given a show cause 
notice before issuance of the termination order. This, no doubt, is in consonance with 
the well-settled principle of natural justice. By the same corollary, it can be said that 
although he concerned official is bound by the Service Rules, that cannot, ipso facto, 
negate the application of the principle of natural justice. It is now universally accepted 
and well-settled that unless expressly excluded, the principle of natural justice shall 
apply in all cases.                          ...(Para 35) 
 
In the case in hand, the forfeiture of the petitioner’s pension together with past service 
has very serious legal and practical ramification. It is an admitted position that the 
petitioner had served for long nineteen year in the Judicial service holding various 
positions and in doing so, he had invariably, at some point in time, exercised Sessions 
power. If, and as Rule 300(a) provides, his past service is forfeited, what would be its 
practical implication? Let me elaborate. The petitioner, while exercising Sessions power 
in a case under section 302 of the Penal Code, might have had, in all likelihood, imposed 
either capital punishment or a sentence of imprisonment for life. In either event, as a 
mandatory requirement, the appeal by the appellant would have travelled upto the 
Appellate Division of the Supreme Court, where it had either been allowed or dismissed 
by the Apex Court. In the event of an appeal involving capital punishment or 
imprisonment for life being dismissed, the judgment passed by the petitioner would 
stand affirmed. However, as in the present case, if the petitioners’ past service stands 
forfeited on account of his resignation from service, what would be the fate of such an 
appeal decided by the Apex Court? Would it stand annulled as well? If so, Rule 300 (a) 
of BSR would have the effect of nullifying a judgment upheld by the highest Court of 
the country. This would give rise to an absurd scenario. Can such a position be even 
conceived, far less accepted?  The answer is an empathic no.        (Para 36) 
 
It is now well settled that a ‘discriminatory act’ is also “arbitrary”.       ...(Para 43) 
 
We reiterate that despite our extensive research, we could not come across a single law 
or rule, either in our jurisdiction or for that matter in any other jurisdiction, where 
resignation has been classified or defined as an offence or misconduct.      ...(Para 45) 
 
Doctrine of severability: 
It is now well settled through judicial pronouncements that when any particular law or 
Rule is challenged as being ultravires the Constitution, if the offending part can be 
segregated from the rest of the section or rule, then the proper course of action is to 
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strike down the offending part without striking down the entire section or rule. This is 
commonly referred to as the “doctrine of severability”.           ...(Para 50) 
 
A person who tenders resignation from service, should also be entitled to receive 
pension, depending on the length of his/her service: 
Although the maximum tenure of service required for being entitled to full pension is 25 
years or more, depending on the person’s age at the time of entry into Government 
service, nevertheless, a sliding scale is provided for the person who retires before 
completing 25 years of service. By the same corollary, a person who resigns from service 
before reaching the age of superannuation should also be entitled to receive pension 
depending on the number of years of service rendered by such person. Although 
‘retirement’ and ‘resignation’ are two distinct nomenclatures, in reality, they achieve 
the same purpose by bringing to an end the long standing, formal relationship between 
an employer and an employee ; in the former case, through operation of law and in the 
latter case, upon one’s own volition. On a similar note, a person who tenders resignation 
from service, should also be entitled to receive pension, depending on the length of 
his/her service.                     ... (Para 53) 
 
Article 31 of the Constitution: 
A right or privilege, once granted, and that too by the Government, cannot 
subsequently be curtained or taken away merely by issuing another order, since a 
presumption of correctness is attached to such executive actions and/or orders, meaning 
thereby that all necessary formalities, both legal and official, had been observed. It is 
now well settled that every administrative action prejudicially affecting a person’s right, 
privilege or interest must be preceded by issuance of a notice to the person concerned. 
This is also a constitutional mandate, as stipulated in Article 31 of the Constitution, 
which requires every action affecting a citizen’s right to be taken “in accordance with 
law and only in accordance with law.” This vital pre-requisite was totally ignored in the 
instant case and on that count, the impugned action of the concerned respondent cannot 
be sustained.                       ...(Para 58) 
 
Rule 300(a) of the Bangladesh Service Rules, Part I, so far as it only relates to 
“forfeiture of pension in the event of resignation from service” is declared to be 
ultravires the Constitution. However, the remaining part of Rule 300 (a) and Rule 300 
(b) remains unaffected and valid.                 ...(Para 60) 
 

JUDGMENT 
 
Zubayer Rahman Chowdhury, J : 
     

1. The constitutional validity of Rule 300 of the Bangladesh Service Rules, Part I is being 
challenged by the instant Rule, issued upon an application filed under Article 102(2) of the 
Constitution by the petitioner, a former Additional District Judge, who had tendered his 
resignation from service. In deciding the issue, this Court is being led into an unchartered 
territory in that although a period of fifty years has elapsed since the independence of the 
country, this particular Rule appears to have remained unchallenged; at least that appears to 
be the factual position, given the dearth of any reported or unreported decision on the issue. 

  
    2. A short narration of the facts leading to issuance of the instant Rule is called for. The 
petitioner joined the Bangladesh Judicial Service in December, 1991 as an Assistant Judge 
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and he was eventually promoted to the post of Additional District Judge. In January 2010, the 
petitioner joined the United Nations Development Program (briefly, ‘UNDP’) on lien for a 
period of one year. Upon completion of the same, he applied for extension of the period of 
lien, but it was not granted by the concerned respondent. Subsequently, the petitioner 
tendered his resignation from the post of Additional District Judge.  
 
    3. Having completed nineteen years of service as a Judicial Officer, the petitioner applied 
for his pension and other benefits, which was approved by Memo dated 02.03.2015, as 
evident from Annexure A. Subsequently, respondent no. 5, being an official of the office of 
the Comptroller and Auditor General, Bangladesh (briefly, ‘CAG’) issued the impugned 
Memo dated 25.03.2015, as evidenced by Annexure B, stating that the petitioner was not 
entitled to receive any pension since his service stood forfeited by dint of Rule 300(a) of the 
Bangladesh Service Rules, Part I. Being aggrieved thereby, the petitioner moved this Court 
and obtained the instant Rule challenging the legality of the Memo dated 25.03.2015 as well 
as the constitutional validity of Rule 300 of Bangladesh Service Rules (briefly, ‘BSR’), Part 
I. At the same time, the petitioner has prayed for issuance of a direction upon the concerned 
respondents to provide him with pension and other benefits to which he is entitled under the 
law. 
  
    4. The petitioner appears in person in support of the Rule, while the same is being opposed 
by respondents no. 2, 3, 4 and 5 by filing an affidavit-in-opposition. The petitioner has also 
filed two supplementary affidavits. 
 
    5. Mr. Md. Mahboob Murshed, the petitioner appearing in person, submits that although 
the Ministry of Law, Justice and Parliamentary Affairs had granted his pension benefits, 
subsequently respondent no. 5 issued the impugned Memo stopping his pension benefits, 
which is arbitrary and malafide. He submits forcefully that during the course of his service 
career, there was never any complaint against him and therefore, in the absence of any 
adverse or negative remarks in his service record, there is no legal ground to deprive him of 
his pension and other related benefits. 
 
    6. Mr. Murshed refers to Rule 300(a) of the Bangladesh Service Rules and submits that 
although the Rule provides for forfeiture of “past service”, it is silent with regard to the issue 
of “pension”. He further submits that Rule 300 (a) provides that apart from resignation, if a 
person is dismissed or removed from service for misconduct, insolvency, insufficiency or 
fails to pass a prescribed examination, the past service will stand forfeited. According to Mr. 
Murshed, it is apparent that a person whose service record is unblemished and has simply 
resigned from service is being treated at par with a person who has been dismissed or 
removed from service for misconduct, inefficiency etc. He submits forcefully that treating 
these two different categories of persons on the same scale is not only improper, it is also 
violative of the equality clause guaranteed under the Constitution. Referring to Rule 300 (b), 
the learned Advocate submits that when a person takes up another appointment after his 
resignation, the resignation so tendered shall not be deemed to be a resignation from public 
service. According to Mr. Murshed, discrimination is apparent in Rule 300(b) itself. 
 
    7. Mr. Murshed submits that the Judicial service is separate and distinct from any other 
service in the Republic. He submits that Rule 300 (a) is inapplicable to Judicial Officers as 
because if a Judicial Officer resigns from service, it will not only deprive him of his pension 
benefits, but it will also forfeit all the judgments rendered by the concerned Judicial Officer 
during the tenure of his service. Referring to the Service Rules of the University of Dhaka, 
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Mr. Murshed submits that if any teacher of the University resigns from service, he/she is 
entitled to receive full pension. Mr. Murshed submits that the University of Dhaka, being an 
autonomous body, is also subject to the very same Constitution. He contends the forfeiture of 
pension cannot stand the test of reasonableness; rather it is arbitrary and violative of Articles 
27 and 31 of the Constitution. 
 
    8. Mr. Sk. Shaifuzzaman, the learned Deputy Attorney General (briefly, DAG) appearing 
along with Ms. Abantee Nurul, Ms. Rokeya Akther and Ms. Afroza Nazneen Akther, the 
learned Assistant Attorney Generals in opposition to the Rule submits that as the petitioner 
resigned from service, he was not entitled to receive any pension by operation of law. He 
submits that although the petitioner was initially granted his pension and other benefits, it 
was done inadvertently. However, the office of the CAG had rightly pointed out this aspect of 
the case and accordingly, the concerned respondent declined to grant his pension. The learned 
DAG submits that pension is only granted to an official or employee upon completion of the 
tenure of service. Referring to Rule 300(a) of the ‘BSR’, the learned DAG submits forcefully 
that in the event of resignation from service, the past service stands forfeited and there is no 
scope to grant pension. He submits that the instant Rule is misconceived and therefore, the 
same is liable to be discharged.  
 
    9. In the backdrop of the factual matrix noted above, we are called upon to examine the 
relevant legal and constitutional provisions.    
Rule 300 of the Bangladesh Service Rules reads as under : 

“¢h¢d-300z (H) plL¡l£ Q¡L¢l qCa fcaÉ¡N L¢lm, Abh¡ Apc¡QlZ, ®cE¢mu¡, hupl L¡lZ hÉa£a 
Acra¡, Abh¡ ¢edÑ¡¢la fl£r¡u Eš²£ZÑ qCa e¡ f¡l¡l L¡lZ Q¡L¢l qCa hlM¡Ù¹ h¡ Afp¡lZ Ll¡ qCm f§hÑ 
Q¡L¢l h¡Su¡ç qChz 
 
(¢h) AeÉ ®L¡e ®fenek¡NÉ Q¡L¢la ®k¡Nc¡el EŸnÉ Q¡L¢l qCa fcaÉ¡N L¢lm, EJ² fcaÉ¡N plL¡l£ 
Q¡L¢l qCa fcaÉ¡N ¢qp¡h NZÉ qCh e¡z” 

 
The English version reads as follows :  
 

“Rule 300 (a) : Resignation of the public service, or dismissal or removal from it for 
misconduct, insolvency, inefficiency not due to age, or failure to pass a prescribed 
examination entails forfeiture of past service.   
 
(b) Resignation of an appointment to take up another appointment, service is which 
counts, is not a resignation of the public service. 

 
    10. On a perusal of Rule 300(a), it appears that the Rule envisages two situations; firstly, if 
a person resigns from public service, it will entail forfeiture of his past service and secondly, 
if a person is dismissed or removed from service for misconduct, insolvency, inefficiency 
(not due to age) or if such person fails to pass a prescribed examination, it will also entail 
forfeiture of past service. Rule 300(b) provides that if resignation is tendered to take up 
another pensionable job or service, in such event, the resignation so tendered shall not be 
deemed to be a resignation from public service. In other words, Rule 300(b) allows an 
employee who has resigned, but takes up another employment under the Government, to 
receive his pension benefits. However, the same privilege is not extended to an employee 
who has resigned, but did not take up any other employment under the Government.  
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    11. For a proper understanding of the issue before us, we are required to examine the 
provisions of Rule 300 minutely. It appears that there are two key words in the said Rule, 
namely ‘resignation’ and ‘forfeiture’. It is to be noted that the term ‘pension’ is absent in the 
Rule. 
 

Now, let us examine closely the term ‘forfeiture’.  
The term forfeiture, according to Webster Dictionary, means “The loss of rights, 
property or money by way of penalty”. 
 
Lexico defines the term as “the loss or giving up of something as a penalty for 
wrongdoing”. 
 
Merriam – Webster dictionary defines the term as “the loss of property or money 
because of a breach of a legal obligation.” 
 
Cambridge Dictionary defines the term as “the loss of rights, property or money, 
especially as a result of breaking a legal agreement.” 

 
    12. In other words, forfeiture is a form of censure or punishment occasioning loss of some 
valuable right or property. Generally, a person is censured or punished when he has 
committed any offence or, at the very least, any misdemeanour. As is evident from Rule 
300(a) of BSR, it is applicable to two categories of persons - (i) a person who has resigned 
from service without any stigma being attached to his name and (ii) a person who has been 
dismissed from service on account of being guilty of misconduct. To put it plainly, an 
employee with an unblemished service record is being treated on the same scale as an 
employee who has been found guilty of some misdemeanour and therefore dismissed from 
service. It is apparent that two different categories of persons are being subjected to the very 
same treatment, although there is a gross distinction between ‘resignation’ and ‘dismissal’.  
 
    13. It is important to note that prior to dismissal from service, as a mandatory requirement 
of law, a person has to be given a show-cause notice, usually followed by a departmental 
enquiry. This is commonly known as ‘the due process’, whereby the person concerned is 
afforded an opportunity to explain his/her position. However, in the case of resignation from 
service, there is no such requirement. Merely upon tendering resignation from service, a 
person loses his right to pension forthwith. There is no provision for holding an enquiry, let 
alone issuance of any show cause notice to the person concerned, which is tantamount to non-
compliance with the right to be treated in accordance with law.  
 
    14. Let us now examine the term ‘resignation’. Generally understood, resignation means 
cessation or discontinuation of a person’s service with the employer. The act of resignation is 
a unilateral act on the part of the employee, tendered in writing to the employer. It formally 
brings to an end the relationship between an employer and an employee. That being the 
universally accepted position, can resignation from service be deemed to be an offence or 
misdemeanor? Does any law or rule forbid an employee from resigning? Has any punishment 
been prescribed, either in our legal system, or for that matter, in any other legal system, for an 
employee who has resigned from service? In such context, how can a person who has 
tendered his resignation from service (for whatever reason) be visited with such a drastic 
form of punishment which deprives him of his hard earned pension to which he has become 
entitled by rendering service to the employer for a considerable period of time? Can such a 
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rule be said to be in consonance with our Constitution? Obviously, the answer has to be in the 
negative. To hold otherwise would be contrary to the intent and spirit of our Constitution. 
  
    15. Each and every person, who resigns from service, form a single category or class. By 
virtue of Rule 300(b), a privilege is being granted to those who take up another pensionable 
job subsequent to their resignation from service. Hence, the issue of discrimination is 
manifest in Rule 300(b). However, persons not taking up any pensionable job post 
resignation lose their pension forthwith by operation of Rule 300(a). In our view, this is 
discrimination and is, therefore, hit by Article 27 of the Constitution. Additionally, the 
immediate and automatic forfeiture of pension without issuing any notice or observing any 
legal procedure is also hit by Article 31 of the Constitution.  
 
    16. At this juncture, let us examine the relevant constitutional provisions.  

Article 27 of the Constitution reads as under: 
“All citizens are equal before law and are entitled to equal protection of law”. 
 
Article 31 of the Constitution of the states as under: 
“To enjoy the protection of the law, and to be treated in accordance with law, and 
only in accordance with law, is the inalienable right of every citizen, wherever he may 
be, and of every other person for the time being within Bangladesh, and in particular 
no action detrimental to the life, liberty, body, reputation or property of any person 
shall be taken except in accordance with law.” 

 
    17. On a careful reading of the Articles, it emerges that the Legislature had clearly 
intended that the citizens should be treated equally by and under the law. It is indeed 
pertinent to note that the term “equal” has occurred twice in Article 27, thereby indicating 
both the relevance and importance of the equality clause. Equally important is the fact that 
both Article 27 and Article 31 find a place in Part III of the Constitution, which relates to 
‘Fundamental Rights”. As has been stated by noted Jurist Mahmudul Islam : 

“This article more than others firmly embodies the concept of rule of law the 
establishment of which is one of the prime objectives of the Constitution.” 

[Constitutional Law of Bangladesh, Third Ed, at page 146] 
 
    18. Let us now refer to another relevant Article, namely Article 26 of the Constitution, 
which reads as under : 

“26. (1) All existing law inconsistent with the provisions of this Part shall, to the 
extent of such inconsistency, become void on the commencement of this Constitution. 
 
(2) The State shall not make any law inconsistent with any provisions of this Part, and 
any law so made shall, to the extent of such inconsistency, be void.”  

 
    19. A plain reading of Article 26 indicates that all the laws that existed before coming into 
force of the Constitution, to the extent of their inconsistencies, shall become void on the 
commencement of the Constitution. Furthermore, the State has been categorically restricted 
from enacting any laws which are inconsistent with the provisions of Part III relating to 
Fundamental Rights. 
 
    20. Equal protection, a sacred constitutional right, embodied as one of the ‘Fundamental 
Rights’ in our Constitution, mandates that each and every person is to be treated as equal in 
the eye of law and be entitled to enjoy the same privilege and also bear the same obligation as 
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the other person, similarly circumstanced. The concept of equal treatment of citizens, 
similarly placed, is not novel. In the early part of the twentieth century, in the case of 
Southern Railway Co. vs Greene [216 US 400 (1909)], the United States Supreme Court 
held: 

“The equal protection of the laws means subjection to equal laws, applying alike to all 
in the same situation”. (per Day, J) 

 
   
    21. Much later, a similar view was also expressed in the case of State of Jammu & 
Kashmir Vs. T. N. Khosa (AIR 1974 SC 1) in the following words: 

“Equality is for equals, that is to say the those who are similarly circumstanced are 
entitled to an equal treatment”.  

    (per Chandrachud, J, as the learned Chief Justice then was) 
 
    22. In our own jurisdiction, in the case of Director General, NSI vs. Md. Sultan Ahmed, 
reported in 1 BLC (AD) (1996) 71, while negating the Governments’ action in treating two 
Government officials differently, both of whom had earlier been retrenched but subsequently 
absorbed in Government service, the Supreme Court observed : 

“In spite of some amount of dubiousness on the part of the Government as regards the 
absorption of the respondent we have thought it just and proper to extend the benefit 
of doubt in favour of the respondent, for, otherwise, it will amount to endorsing a 
double standard on the part of the executive Government giving a benefit to a 
particular person and denying the same to another although they are otherwise equal.” 
                    (per A.T.M. Afzal, CJ) 

 
    23. Although classification per se is permitted both by law and under the Constitution, it 
has to be reasonable. However, what is ‘reasonable’ has to be determined in the context of the 
society and should not be based on some hypothetical analysis, totally unconnected with the 
realities of life. As has been so aptly stated in the case of Kerala Hotel and Restaurant 
Association vs. State of Tamil Nadu, reported in AIR 1990 SC 913, and I quote : 

“Reasonableness of the classification has to be decided with reference to the realities 
of life and not in the abstract.” 

       (per J.S. Verma, J, as the learned Chief Justice then was) 
 
    24. In the case of Kasturi Lal vs. State of J & K, reported in AIR 1980 SC 1992, it was 
held: 

“........... the requirement of reasonableness runs like a golden thread through the entire 
fabric of fundamental rights.” 

   (per Bhagwati, J, as the learned Chief Justice then was) 
  
    25. During the course of hearing, Mr. Murshed has referred to the case of Asger Ibrahim 
Amin vs. Life Insurance Corporation of India (‘LIC’), reported in (2016) 13 SCC 797, where 
the Supreme Court of India held that the appellant was entitled to receive pension although he 
had resigned from service. However, in the case of Senior Divisional Manager, LIC vs. Sree 
Lal Meena, reported in (2015) 17 SCC 43, the decision rendered in Asger Ibrahim’s case was 
called into question, consequent upon which the matter was referred to a larger Bench. A 
three Judge Bench of the Supreme Court of India, by their judgment reported in (2019) 4 
SCC 479, overruled the decision taken in Asger Ibrahim’s case.  
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    26. It would perhaps be relevant to refer to the aforementioned cases briefly. In Asger 
Ibrahim Amin’s case, the appellant had resigned from service in 1991 after twenty three years 
of service on the ground of family circumstances and indifferent health.  Subsequently after 
the introduction of the Life Insurance Corporation of India (Employee) Pension Rules 1995, 
which was given retrospective effect from November, 1993, the appellant approached LIC to 
inquire whether he was entitled to receive pension under the new Rules of 1995, which was 
answered in the negative. However, in 2011, the appellant sent a legal notice to LIC and 
subsequently approached the High Court, but his application was dismissed against which he 
preferred an appeal before the Supreme Court. While allowing the appeal, the Court held: 

“The Appellant ought not to be deprived of pension benefits merely because his styled 
his termination of service as “resignation” or because there was no provision to retire 
voluntarily at that time.” 

 
    27. Subsequently, in the case of Senior Divisional Manager, LIC vs. Sree Lal Meena, 
referred to above, a larger Bench of the Supreme Court of India made a distinction between 
resignation and voluntary retirement and overruled the decision in Asger Ibrahim Amin’s 
case holding that: 

“What a most material is that the employee in this case had resigned. When the 
pension Rules are applicable, and an employee resigns, the consequences are 
forfeiture of service under Rule 23 of the Pension Rules.” 

 
    28. Later, in 2019, in the case of BSES Yamuna Power Limited vs. G.C. Sharma and 
another (Civil Appeal No. 9076 of 2019), a Division Bench of the Supreme Court of India 
endorsed the judgment passed in Lal Meena’s case holding that where an employee has 
resigned from service, there arises no question as to whether he has ‘voluntarily retired’ or 
‘resigned’. The decision to resign is materially distinct from the decision to seek voluntary 
retirement. In that case, the Court held that the decision passed earlier in Asger Ibrahim’s 
case was incorrect as “it removes the important distinction between resignation and voluntary 
retirement”.  
 
    29. It has to be noted that in Asger Ibrahim’s case, the Court considered the ‘resignation’ 
of the appellant as ‘voluntary retirement’ and allowed the appeal. However, both the larger 
Bench and another Division Bench of the Supreme Court of India held that terming 
resignation as voluntary retirement was incorrect and further endorsed Rule 23 of the Service 
Rules of LIC which provides that in the event of resignation, the pension of the employee 
was to be forfeited. It is important to note that the legality of the Rule 23 was not challenged 
in any of the aforesaid cases. However, in the instant case, the petitioner has challenged the 
legality of Rule 300 of BSR which provides for forfeiture of the pension in the event of 
resignation from service. In that view of the matter, the decisions referred to above are clearly 
distinguishable from the present case before us. 
  
    30. At this juncture, it is perhaps pertinent to examine the term ‘pension’. The term pension 
is well defined and requires no further elaboration. Briefly stated, a pension is a quantified 
sum of money that is paid by the employer to the employee, upon the retirement of the 
employee, in consideration of the service rendered so as to enable the employee to defray the 
living expenses and to meet the basic necessities of life. The primary purpose of pension is to 
ensure that an employee, who has given the best part of his/her life in the service of the 
employer, has some means to fall back on during old age, when he/she is no longer able to 
work.  Can it be said that this particular class or group of people are not affected by the 
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gradual and sharp rise of the living index coupled with the decline in the purchasing power of 
essential commodities? It is an undeniable scenario that prevails in today’s society. 
 
    31. Almost a century earlier, in Dodge vs. Board of Education of Chicago, [302 U.S. 74 
(1937)] the United States Supreme Court held: 

“A pension is closely akin to wages in that it concept of payment provided by an 
employer, is paid inconsideration of past service and serves the purpose of helping the 
recipient meet the expenses of living.” (per Roberts, J) 

 
    32. In the case of D. Prasad vs. State of Bihar, reported in AIR 1971 SC 1409, the Supreme 
Court of India, while endorsing its earlier decisions on the issue of pension, held: 

“In our opinion, the right to get pension is “property” and by withholding the same, 
the petitioner’s fundamental rights guaranteed under Arts. 19 (1) (f) and 31 (1) are 
affected.” (per Vaidialingam, J)  

 
    33. In this context, we may also refer to the case of Smt. Bhagwanti vs. Union of India and 
Smt. Sharada Swamy vs. Union of India, reported in AIR 1989 SC 2088, wherein the first 
petitioner was the widow of an ex Army Subhedar and the second petitioner was the wife of a 
retired railway employee. Admittedly, both the petitioners married the respective husbands 
after their retirement from service. Following the death of their husbands, both the petitioners 
applied to the Government seeking payment of family pension, which was rejected on the 
ground that the definition of “Family”, as provided in the Central Civil Service (Pension) 
Rules 1972, provides that family includes husband or wife, as the case may be, provided the 
marriage took place before retirement of the concerned employee. In deciding the matter, the 
Supreme Court of India acknowledged that the definition of family, as provided in the Rules, 
excluded the spouse where the marriage had taken place after retirement of the concerned 
employee. While allowing the cases, the Court directed the Government to extend the ‘family 
pension’ to the respective petitioners, thereby expanding the definition of ‘family’ by 
including the widows of retired employees, who had married such employees post-retirement. 
In a pragmatic decision, the Court held: 

“Considered from any angle, we are of the view that two limitations incorporated in 
the definition of ‘family’ suffer from the vice of arbitrariness and discrimination and 
cannot be supported by nexus or reasonable classification.” 

 (per Ranganath Misra, J, as the learned Chief Justice then was). 
 
    34. Employment, in our view, is a two way traffic. While the employer cannot be forced to 
retain an employee who is either inefficient, incompetent or even unruly and can therefore be 
terminated with proper notice or even be dismissed (in appropriate cases), at the same time, 
an employee has a similar right to tender his resignation from service and there may well be 
various reasons for doing so. Let me cite an example. A person belonging to a business 
family, having a good academic background, may choose to take up Government service. 
Having served for several years as a Government servant, there may arise a situation whereby 
he is required to devote full time to the family business in the absence of any person to look 
after the said business. In such circumstances, the person concerned may have to resign from 
Government service for family and/or personal reason. However, by dint of Rule 300(a) of 
BSR, the pension would stand forfeited.  
 
    35. We are mindful of the argument advanced by the learned DAG to the effect that as the 
forfeiture of the petitioner’s pension was on account of Rule 300(a) of BSR, the petitioner is 
now estopped from challenging the same. However, in contracts relating to service, there is a 
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clause whereby employers can terminate the service of an employee upon giving due notice, 
although the employee is deemed to have been aware that his service could be terminated by 
the employer upon giving due notice. Can it be said that the employee is therefore estopped 
from challenging the termination order in a Court of law? There are a plethora of decisions to 
the effect that despite such a provision in a contract of employment, the concerned employee 
is entitled to be given a show cause notice before issuance of the termination order. This, no 
doubt, is in consonance with the well-settled principle of natural justice. By the same 
corollary, it can be said that although he concerned official is bound by the Service Rules, 
that cannot, ipso facto, negate the application of the principle of natural justice. It is now 
universally accepted and well-settled that unless expressly excluded, the principle of natural 
justice shall apply in all cases. As Professor A. W. Bradley and Professor K. D. Ewing had 
stated: 

“With the growth of governmental powers affecting an individual’s property or 
livelihood, natural justice served to supplement the shortcomings of legislation”. 

(Constitutional and Administrative law, 14th Ed, page 743) 
 
    36. In the case in hand, the forfeiture of the petitioner’s pension together with past service 
has very serious legal and practical ramification. It is an admitted position that the petitioner 
had served for long nineteen year in the Judicial service holding various positions and in 
doing so, he had invariably, at some point in time, exercised Sessions power. If, and as Rule 
300(a) provides, his past service is forfeited, what would be its practical implication? Let me 
elaborate. The petitioner, while exercising Sessions power in a case under section 302 of the 
Penal Code, might have had, in all likelihood, imposed either capital punishment or a 
sentence of imprisonment for life. In either event, as a mandatory requirement, the appeal by 
the appellant would have travelled upto the Appellate Division of the Supreme Court, where 
it had either been allowed or dismissed by the Apex Court. In the event of an appeal 
involving capital punishment or imprisonment for life being dismissed, the judgment passed 
by the petitioner would stand affirmed. However, as in the present case, if the petitioners’ 
past service stands forfeited on account of his resignation from service, what would be the 
fate of such an appeal decided by the Apex Court? Would it stand annulled as well? If so, 
Rule 300 (a) of BSR would have the effect of nullifying a judgment upheld by the highest 
Court of the country. This would give rise to an absurd scenario. Can such a position be even 
conceived, far less accepted?  The answer is an empathic no. I am reminded of the judicious 
words of one of the most distinguished jurists, Lord Coke, Chief Justice, pronounced more 
than four centuries ago in Dr. Boham’s case [(1610) 8 Co. Rep 113b] to the effect that the 
Court could declare an Act of Parliament void if it was “against common right and reason”.  
 
    37. Similarly, in Ipswich Tailors case, reported in (1614) 11 Co. Rep 53, the Rule imposing 
certain restrictions in pursuing the trade of a tailor was set aside, once again by Lord Coke, 
CJ, on the ground of being “against the liberty and freedom of the subject”. Sir William 
Wade, one of the most distinguished Jurists of the modern era, observed: 

“The principle of reasonableness applies just as much to the making of rules and 
regulations as it does to other administrative action”. 
(Administrative Law, Eleventh Ed, H.W.R. Wade & C.F. Forsyth, at pg 350).  

 
    38. In our considered view, inequality is writ large in Rule 300(a) of BSR, plain and 
simple. Not only is it devoid of any reason or logic, it is also an affront to common sense to 
say that a person, having an unblemished service record, should be barred from receiving 
pension and other benefits, merely because he/she has resigned from Government service. 
Can it be said that these two classes of persons, i.e., persons resigning from service and 
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persons being dismissed from service form a common class? To treat a person who has 
simply tendered his resignation from service in the same bracket as a person who has been 
dismissed or removed from service for misconduct tantamounts to punishing a person 
although he has not committed any offence. This is not only violative of the right to be 
treated in accordance with law, it is also violative of the equality clause, both of which are 
embodied in our Constitution as Fundamental Rights. To do so would be to condemn the 
good and reward the indolent. Obviously, that could never be the legislative intent. Relying 
on a decision of the US Supreme Court, passed in Traux vs Raich [(1915)239 US 33], noted 
Jurist Mahmudul Islam observed: 

“The constitutionality of a statute cannot be sustained which selects particular 
individuals from a class or locality and subjects them to peculiar rules or imposes 
upon them special obligations or burdens from which others in the same locality or 
class are exempt.” (Constitutional Law of Bangladesh, Third ed. page 177) 

 
39. The noted Jurist further observed (at page 145) : 

“Equal protection of law means that all persons in like circumstances shall be treated 
alike and no discrimination shall be made in conferment of privileges or imposition of 
liabilities”. 

 
 40. In the case of Connolly vs Union Sewer Pipe Co. (1901) 184 US 540, the United 
States Supreme Court held:  

“The equality clause requires that no impediment should be interposed in the pursuits 
of anyone except as applied to the same pursuits by others under similar 
circumstances and that no greater burdens in engaging in a calling should be laid 
down upon one than are laid upon others in the same calling or condition.”  (per 
Harlan, J). 

 
41 In the case of Caldwell vs Mann [157 Fla. 633 (1946), the Florida Supreme Court 

held: 
“where a law or Rule imposes restriction on a group or class of person which is 
different from those imposed upon another group or class under similar conditions 
with no rational or logical basis for such classification, it would tantamount to 
violation of the equality clause”. (per Buford, J) 
 

    42. One of the Fundamental Rights guaranteed by our Constitution is the right to be treated 
in accordance with law and only in accordance with law (Article 31). This is akin to the 
American concept of due process, which is one of the most fundamental and universally 
accepted concepts that requires a person to be appraised of the charge levelled against him 
and be given an opportunity to reply to the same, generally in writing and/or by appearing 
before an enquiry committee, and thereafter, if found guilty, be visited with the legal 
consequence which the relevant law or rule prescribes. 
  
    43. It is now well settled that a ‘discriminatory act’ is also “arbitrary”. There are a 
preponderance of decisions where the Courts have consistently equated ‘discrimination’ with 
‘arbitrariness’. I am fortified in my view by two decisions - one from the Supreme Court of 
Canada and the other from the UK Supreme Court. In the first instance, the Supreme Court of 
Canada held that “the power to make byelaws does not include a power to enact 
discriminatory provisions”. (Re. City of Montreal and Arcade Amusements Inc. (1985) 18 
DLR (4th) 161). A similar tone is echoed in the case of Bank Mellat vs. HM Treasury, 
reported in (2013) UKSC 39, where the Supreme  Court held :  
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“A measure may respond to a real problem but nevertheless be irrational or 
disproportionate by reason of it being discriminatory in some respect that is incapable 
of objective justification”.  (per Lord Sumption)    

 
44. As Prof. A.W. Bradley and Prof. K.D. Ewing observed : 

“What a constitutional guarantee of equality before the law may achieve is to 
enable legislation to be invalidated which distinguishes between citizens on 
grounds which are considered irrelevant, unacceptable or offensive”. 
(Constitutional and Administrative Law, 14th Ed. at page 98)  

 
45. We reiterate that despite our extensive research, we could not come across a single 

law or rule, either in our jurisdiction or for that matter in any other jurisdiction, where 
resignation has been classified or defined as an offence or misconduct. 
 

46. In deciding the constitutionality of any law, we often look into the intent of the 
Legislature and construe its correct interpretation. In my view, we also need to look at the 
‘fairness’ of the law or rule that is   under consideration. Ever since Lord Denning propagated 
the theory of ‘legitimate expectation’ more than half a century ago in Schmidt vs Secretary of 
Home Affairs [(1966) All ER], it has been applied liberally by the Courts in the common law 
countries. However, there appears to have been a significant shift from the earlier position, so 
much so that in Lloyd vs McMahon (1987) AC 625, Lord Templeman has referred to it as a 
‘catchphrase’ and considered the term as an exposition of the Court’s duty ‘to act fairly’. In 
fact, Courts are now inclined to examine such issues on the scale of “administrative fairness”.  
 

47. In the case of Re Preston [1985 AC 835 (HL)], Lord Scarman stated : 
“the principle of fairness has an important place in the law of judicial review” 

 
48. On a similar note, I find no reason as to why the constitutionality of any law cannot be 

judged on the scale of “legislative fairness”. In other words, the Courts ought to examine 
whether any particular Act or Rule stands contrary to the Fundamental Rights, thus operating 
unjustifiably to the prejudice or detriment of the citizens. I am fortified in my view by the 
decision of the Supreme Court of India, rendered in the case of A. L. Karla vs. P & E Corp. 
of India Ltd., reported in AIR 1984 SC 1361, where the Court held: 

“Wisdom of the legislative policy may not be open to judicial review but when the 
wisdom takes the concrete form of law, the same must stand the test of being in tune 
with the fundamental rights and if it trenches upon any of the fundamental rights, it is 
void as ordained by Art. 13.”  (per D. A. Desai, J) 

 
49. In our own jurisdiction, the Apex Court, in Bangladesh Krishi Bank vs Meghna 

Enterprise, reported in 50 DLR (AD) (1998) 194, held : 
“The subordinate legislation must be knocked down when it comes in conflict with 
the fundamental rights as guaranteed under the Constitution.” (per Latifur Rahman, J, 
as the learned Chief Justice then was) 

 
50. Reverting to the case in hand, the petitioner has challenged Rule 300 of the BSR as 

being unconstitutional. It is now well settled through judicial pronouncements that when any 
particular law or Rule is challenged as being ultravires the Constitution, if the offending part 
can be segregated from the rest of the section or rule, then the proper course of action is to 
strike down the offending part without striking down the entire section or rule. This is 
commonly referred to as the “doctrine of severability”. 
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51. There is yet another important issue which requires deliberation. It relates to the 

quantum of pension to which the petitioner is entitled. Generally, pension is payable to a 
Government servant upon his retirement from service. However, the quantum of pension 
depends on the length of service. This is evident from the Circular (pÈ¡lL fœ) dated 
04.11.1996, annexed as Annexure M to the supplementary affidavit dated 23.10.2019, filed 
on behalf of the petitioner. It reads as under : 

 
“NZfËS¡a¿»£ h¡wm¡cn plL¡l  

AbÑ j¿»Z¡mu 
AbÑ ¢hi¡N 

fË¢h¢d n¡M¡-1 
pÈ¡lL fœ 

ew Aj(¢h¢d-1)3¢f-28/85/106,                   4-11-1989 Cw 
                      20-7-1396 h¡w 
 
¢hou x plL¡l£ LjÑLaÑ¡/LjÑQ¡l£cl ®fenel f¢lj¡Z Hhw Eq¡l q¡l ¢edÑ¡lZ fËpwNz 
 

HC jjÑ S¡e¡e k¡CaR ®k, AbÑ ¢hi¡Nl  5-7-89Cw/21-3-96 h¡w a¡¢lMl ew A¢j/¢h¢d-1/3¢f-28/85/61 
pwMÉL pÈ¡lL fœl H²jd¡l¡u fËQ¢ma ®fene ®Vhm¢V ¢ejÀh¢ZÑai¡h pwn¡de Ll¡ qCm x- 
 

®fenek¡NÉ Q¡L¥l£L¡m fenel f¢lj¡Z 
 

10 hvpl 32% 
11   ” 35% 
12   ” 38% 
13   ” 42% 
14   ” 45% 
15   ” 48% 
16   ” 51% 
17   ” 54% 
18   ” 58% 
19   ” 61% 
20   ” 64% 
21   ” 67% 
22   ” 70% 
23   ” 74% 
24   ” 77% 
25   ” 80% 

 
2z HC Bcn 01-7-1989 Cw a¡¢lM qCa L¡kÑLl h¢mu¡ NZÉ qChz 
 
3z HC pÈ¡lL fœ ®k pwn¡del EõM Ll¡ qCu¡R, ®pC jjÑ pw¢nÔø ¢h¢dJ Ae¤l©fi¡h pwn¡d¢a qCu¡R h¢mu¡ NZÉ 
qChz  
                      (Ba¡Em L¢lj) 
                         k¤NÈ -p¢Qh” 
 

a¡¢lM 
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52. However, the table now stands as under, having been amended by Memo dated 
04.11.1989, issued by the Finance Division, Government of Bangladesh : 

fenek¡NÉ Q¡L¢lL¡m ¢hcÉj¡e ®fenel f¢lj¡e f¤ex ¢edÑ¡¢la ®fenel f¢lj¡e 
5 hRl - 21 % 
6 hRl - 24% 
7 hRl - 27% 
8 hRl - 30% 
9 hRl - 33% 
10 hRl 32% 36% 
11 hRl 35% 39% 
12 hRl 38% 43% 
13 hRl 42% 47% 
14 hRl 45% 51% 
15 hRl 48% 54% 
16 hRl 51% 57% 
17 hRl 54% 63% 
18 hRl 58% 65% 
19 hRl 61% 69% 
20 hRl 64% 72% 
21 hRl 67% 75% 
22 hRl 70% 79% 
23 hRl 74% 83% 
24   hRl 77% 87% 

25   hRl Hhw ac§dÄÑ 80% 90% 
 
    53. As is apparent from the aforesaid table, although the maximum tenure of service 
required for being entitled to full pension is 25 years or more, depending on the person’s age 
at the time of entry into Government service, nevertheless, a sliding scale is provided for the 
person who retires before completing 25 years of service. By the same corollary, a person 
who resigns from service before reaching the age of superannuation should also be entitled to 
receive pension depending on the number of years of service rendered by such person. 
Although ‘retirement’ and ‘resignation’ are two distinct nomenclatures, in reality, they 
achieve the same purpose by bringing to an end the long standing, formal relationship 
between an employer and an employee ; in the former case, through operation of law and in 
the latter case, upon one’s own volition. On a similar note, a person who tenders resignation 
from service, should also be entitled to receive pension, depending on the length of his/her 
service.  
 
    54. In the instant case, the petitioner’s application seeking payment of his pension and 
gratuity, following his resignation from service, was approved by the Government through 
the Memo dated 02.03.2015, which reads as under :  
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“NZfËS¡a¿»£ h¡wm¡cn plL¡l 
BCe, ¢hQ¡l J pwpc ¢houL j¿»Z¡mu  

BCe J ¢hQ¡l ¢hi¡N 
¢hQ¡l n¡M¡-4z 

 
ew-10.00.0000.128.013.01.2015-365           a¡¢lM x 02-03-2015 ¢MËx 
 
fËlL x  ®j¡na¡L Bq¡Çjc 
   ¢p¢eul pqL¡l£ p¢Qhz 
 
fË¡fL x  fËd¡e ¢qp¡h lrZ LjÑLaÑ¡, 
  BCe, ¢hQ¡l J pwpc ¢houL j¿»Z¡mu, 
  ¢p¢SH ihe, ®p…eh¡¢NQ¡, Y¡L¡z 
 
¢hou x HLL¡m£e ®fene J Be¤a¡¢oL j”¤l fËp‰z 
 
 Efk¤ÑJ² ¢hou BCe L¢jnel AhplfË¡ç j§MÉ NhoZ¡ LjÑLaÑ¡ (A¢a¢lJ² ®Sm¡ SS) Se¡h ®j¡x j¡qh¤h ®j¡lnc 
Hl HLL¡m£e ®fene J Be¤a¡¢oLl Bhce plL¡l j”¤l LlRz 
 
 Se¡h ®j¡x j¡qh¤h ®j¡lncL j¡¢pL j§m ®hae 29,750/- V¡L¡ ¢qp¡h 29,26,284/37 (Ee¢œn mr R¡¢în 
q¡S¡l c¤Cna Q¥l¡¢n V¡L¡ py¡C¢œn fup¡) V¡L¡ HLL¡m£e Be¤a¡¢oL fËc¡el j”¤l£ ‘¡fe Ll¡ qmz k¢c flhaÑ£ L¡m 
®cM¡ k¡u ay¡l ¢eLV plL¡ll ®L¡e f¡Je¡ luR, ah ¢a¢e a¡ ®gla fËc¡e Lla h¡dÉ b¡Lhez 
 
 h¢ZÑa AhØq¡u Se¡h ®j¡x j¡qh¤h ®j¡lnc k¡a üÒf pjul jdÉ HLL¡m£e Be¤a¡¢oL ®fa f¡le ®p ¢hou 
fËu¡Se£u hÉhØq¡ NËqel SeÉ ü¡r¢la ®fene gljpq AeÉ¡eÉ L¡NS¡¢c ¢ecÑ¢na qu ®fËlZ Ll¡ qmz 
 

ü¡/- 
2/3/15 Cw 

(®j¡na¡L Bq¡Çjc) 
¢p¢eul pqL¡l£ p¢Qh” 

 
55. However, vide Memo dated 25.03.2015, respondent no. 5, in a most arbitrary manner, 

returned the petitioner’s case to the Ministry stating: 
“1z plL¡l£ Q¡L¥l£ qa fcaÉ¡N Llm f§hÑQ¡L¥l£L¡m h¡Su¡ç qh AbÑ¡v ®fenel SeÉ Nee¡ ®k¡NÉ qh e¡ 
(¢h, Hp, Bl 1j Mäl ¢h¢d- 300 ®pLne-3)z” 

 
56. The petitioner’s application seeking payment of pension and gratuity following his 

resignation from service was not only approved by the Government, it was officially 
communicated to him by the Ministry of Law, Justice & Parliamentary Affairs vide Memo 
dated 05.03.2015. However, without any further intimation to the petitioner, the office of the 
‘CAG’ issued the impugned Memo on 25.03.2015 contending that the petitioner was not 
entitled to receive pension by the Government. 
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57. The manner in which the impugned Memo was issued leaves much to be desired. To 
begin with, the conduct of the concerned respondent was not only arbitrary and therefore 
malafide (as has been decided in so many cases), it was also in gross violation of the principle 
of natural justice since no prior notice was given to the petitioner, although the impugned 
order had the effect of taking away a benefit/privilege that had already been granted to the 
petitioner by the Government. 
  

58. A right or privilege, once granted, and that too by the Government, cannot 
subsequently be curtained or taken away merely by issuing another order, since a 
presumption of correctness is attached to such executive actions and/or orders, meaning 
thereby that all necessary formalities, both legal and official, had been observed. It is now 
well settled that every administrative action prejudicially affecting a person’s right, privilege 
or interest must be preceded by issuance of a notice to the person concerned. This is also a 
constitutional mandate, as stipulated in Article 31 of the Constitution, which requires every 
action affecting a citizen’s right to be taken “in accordance with law and only in accordance 
with law.” This vital pre-requisite was totally ignored in the instant case and on that count, 
the impugned action of the concerned respondent cannot be sustained. In view of the 
foregoing discussion, we are inclined to hold that Rule 300 (a) of the Bangladesh Service 
Rules, so far as it relates only to “forfeiture of pension in the event of resignation from 
service” is contrary to and violative of the provisions enshrined in Part III of the Constitution. 
  

59. In the result, the Rule is made absolute in part.  
 

60. Rule 300(a) of the Bangladesh Service Rules, Part I, so far as it only relates to 
“forfeiture of pension in the event of resignation from service” is declared to be ultravires the 
Constitution. However, the remaining part of Rule 300 (a) and Rule 300 (b) remains 
unaffected and valid.  
 

61. Consequentially, the impugned Memo dated 25.03.2015, as evidenced by Annexure 
B, issued by respondent no. 5, is declared to have been issued without lawful authority and 
accordingly, the same is set aside. 
 

62. The concerned respondents are hereby directed to calculate the pension and other 
benefits due to the petitioner, on the basis of the length of his service and  grant the same to 
him within a period of 90 (ninety) days from the date of receipt of the certified copy of the 
judgment passed today. 
 

63. There will be no order as to cost.  
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Editors’ Note: 
A tender was floated for Bangladesh Railway for design, develop, supply, install, 
commission, operate, maintain and transfer of technology of online based Bangladesh 
Railway Integrated Ticketing System (BRITS). SHOHOZ-SYNESIS-VINCEN JV a joint 
venture participated in the tender. The Tender Evaluation Committee (TEC) declared 5(five) 
tenderers as technically responsive including the present petitioner as well as respondent 
No.09. Subsequently, the TEC after evaluation of the financial proposals of the technically 
responsive 5(five) tenderers declared the petitioner as the final responsive tenderer. 
Accordingly, notification of award was issued. In the meanwhile, the respondent No.9 filed a 
complaint before the authority concerned under Rule 57(1) and (2) of the Public Procurement 
Rules, 2008 alleging irregularities and illegalities in the process of evaluation of tender by the 
TEC. Later, the respondent No.9 filed a complaint before the Review Panel-2 under Rule 
57(12) of the same Rules. The petitioner as well as the respondents concerned appeared and 
contested the said complaint of the respondent No.9. However, upon hearing the respective 
contending parties the Review Panel 2 allowed Review Petition and recommended for re-
tender. The petitioner challenged the decision of the Review Panel-2 before the High Court 
Division. The High Court Division held that the respondent no. 9 did not bring the complaint 
within the time prescribed by law and as such the complaint is barred by limitation. It also 
found that the Review Panel- 2 did not provide any finding as to the point of limitation in its 
decision which is not maintainable.  
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Key Words:  
Article 102 of the Constitution of the People’s Republic of Bangladesh ; Rules 8, 36(3) 56, 
57, 60, 98, 102 of the Public Procurement Rules, 2008; Sections 29, 30 of the Public 
Procurement Act, 2006 
 
Section 29 and 30 of the Public Procurement Act, 2006 read with Rules 56 and 57 of the 
Public Procurement Rules, 2008: 
Section 29 of the Act, 2006 (Act No.24 of 2006), however, provides the right to file 
complaint to the authority concerned (mswkøó µqKvix cªkvmwbK KZ„©c‡¶i wbKU) under Section 30 
of the said Act on the context as prescribed under Rule 56 of the Rules, 2008. In view of 
Rule 57(1) of the Rules of 2008 said complaint has to be filed/made within the period as 
stipulated in Schedule 2 of the said Rules i.e., within 7(seven) calendar days of receipt of 
knowledge of the complaint which gives rise to the cause of action. In other words, the 
complainant in his petition of complaint has to disclose the date of cause of action in 
order to compute the period of limitation.               ...(Para 31) 
 
Review Panel has to give specific findings on the point of limitation: 
Since in the first complaint dated 30.11.2020 (Annexure-VIII) respondent No.9 did not 
disclose the date of knowledge giving rise to the cause of action hence, it is barred by 
limitation. Hence, taking into cognizance of the office letter dated 23.11.2020 by the 
Review Panel-02, as being introduced by the respondent No.9 for the first time while 
filing appeal on 28.12.2020 in order to escape limitation without giving specific findings 
on the first complaint dated 30.11.2020 on point of limitation is also not maintainable.  

     ...(Para 39) 
 

JUDGMENT 
Farah Mahbub, J: 
 
    1. In this Rule Nisi, issued under Article 102 of the Constitution of the People’s Republic 
of Bangladesh, the respondents have been called upon to show cause as to why the impugned 
judgment and order dated 13.01.2021 passed by the respondent Nos. 2-4, Review Panel-2, as 
constituted by the respondent No.1 i.e., Central Procurement Technical Unit(CPTU), 
Implementation Monitoring and Evaluation Division, in Review Petition No.075/2020 
allowing the review and recommending for re-tender(Annexure-F to the writ petition), should 
not be declared to have been passed without lawful authority and hence, of no legal effect. 
 
    2. Pending hearing of the Rule, the operation of the said judgment and order dated 
13.01.2021 passed by the respondent Nos. 2-4 was stayed by this Court for a prescribed 
period. 
 
    3. Challenging the said interim order of stay passed in the instant writ petition the 
respondent No.9, the 3rd lowest tenderer, preferred Civil Petition for Leave to Appeal No.783 
of 2021 before the Appellate Division. However, the Hon’ble Judge-in Chamber of the 
Appellate Division upon hearing the respective contending parties vide order dated 
18.03.2021 directed the parties concerned to maintain status quo. Ultimately, said Civil 
Petition for Leave to Appeal was disposed of by the Appellate Division vide order dated 
04.04.2021 with direction upon this Court to hear and dispose of the Rule within a prescribed 
period with continuity of the order of status quo granted earlier by the Hon’ble Judge-in 
chamber. Pursuant to the said order this matter has been heard by this Court and is being 
disposed of vide this judgment.  
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    4. Facts, in brief, are that the petitioner is a reputed joint venture company who has earned 
name and fame in home and abroad. All the partners of the said joint venture company 
participated in various tenders floated by the Government of the People’s Republic of 
Bangladesh and after evaluation by the concerned department they became responsive. 
Ultimately, on receipt of Notification of Award, issued by the authority concerned, they had 
successfully completed their contractual obligations with satisfaction of the concerned 
authority.  
 
    5. With a view to adapt to modern technology, to improve facilities for the passengers and 
as of policy matter, the respondent No.8 floated a tender on behalf of Bangladesh Railway, by 
publishing Invitation for Tender(IFT) in their official website as well as in “The Daily 
Jugantor” including other national dailies on 23.01.2020 under Invitation Reference 
No.54.01.2600.007.18.013.19-45 for design, develop, supply, install, commission, operate, 
maintain and transfer of technology of online based Bangladesh Railway Integrated Ticketing 
System(BRITS) by providing all necessary hardware, software, accessories, stationeries and 
limited managed service. Accordingly, invitation had been made to the aspiring tenderers to 
participate in the tender process by submitting their respective offer following the instructions 
as contained in the respective tender documents [(Annexure-A-A(4) respectively].  
 
    6. Shohoj Limited, Synesis IT Limited and Vincen Consultancy (Pvt.) Limited entered into a joint 
venture in the name of SHOHOZ-SYNESIS-VINCEN JV, the petitioner, wherein Shohoj 
Limited is the leading partner for the purpose of submission of its offer in response to the said 
invitation for tender and completion of the respective work (Annexure-B). The petitioner 
being interested to participate in the said tender process accordingly, filed an application to 
the respondent No.8 along with its illustrative experience profile as well as its brochures in 
order to prove that the firm is a reputed, reliable ICT enabled service provider. It also 
submitted authentic documents and different membership certificates in order to show its 
general experience in IT sector. The petitioner further enclosed completion certificates of 
certain government and semi-government works showing its capability to accomplish the 
respective work in connection with the tender in question(Annexure-C).  
 
    7. Meanwhile, the Tender Evaluation Committee (in short, TEC) was formed by the 
authority concerned for evaluation of the tender. Said committee ultimately declared 5(five) 
tenderers as technically responsive including the present petitioner as well as respondent 
No.09. Subsequently, the TEC after evaluation of the financial proposals of the aforesaid 
technically responsive 5(five) tenderers on 18.11.2020, declared the petitioner as the final 
responsive tenderer. Accordingly, the respondent No.7 being the President of TEC submitted 
the evaluation report along with the procurement proposal of the said committee to the 
respondent No.6 vide Memo No. 54.01.2600. 007.18.013.19-135 dated 23.03.2020  
[Annexure-3(a) of the affidavit in opposition filed by the respondent Nos.6-8], who on receipt 
thereof forwarded all relevant documents to the respondent No.5 vide Memo No. 
54.01.2600.007.18.013.19-438(Annexure-D-1) dated 23.11.2020 with a view to take 
necessary steps as per Rule 36(3)(Ka)(2)(Aa) of the Public Procurement Rules, 2008(in short, 
the Rules,2008). The respondents concerned having agreed with the said proposal had issued 
notification of award on 03.12.2020 in favour of the petitioner (Annexure-D-3).  
 
    8. In the meanwhile, the respondent No.9 filed a complaint before the authority concerned 
under Rule 57(1) and (2) of the Rules,2008 alleging irregularities and illegalities in the 
process of evaluation of tender by the TEC. Subsequently, said respondent also filed writ 
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petition No.9423 of 2020 before this Court challenging Memo No. 
54.01.2600.007.18.013.1919-433 dated 22.11.2020 issued by the respondent No.6 declaring 
the the petitioner as the responsive tenderer with recommendation to award contract in its 
favour. Having found prima facie substance this Court issued a Rule Nisi on 06.12.2020 and 
also stayed all further proceeding/steps so had been taken pursuant to Memo No. 
54.01.2600.007.18.013.1919-433 dated 22.11.2020. Being aggrieved Civil Miscellaneous 
Petition for Leave to Appeal Nos.795 and 2362 both of 2020 were filed by the Ministry of 
Railway and the petitioner before the Appellate Division of the Supreme Court of 
Bangladesh. However, the Appellate Division having found no legal infirmity in the said 
impugned order dated 06.12.2020 passed in writ petition No. 9423 of 2020 dismissed both 
the petitions vide order dated 07.01.2021(Annexures-VI and VII of the affidavit in opposition 
filed by the respondent No.9). Later, on 28.12.2020 the respondent No.9 filed a complaint 
before the respondent Nos.2-4, the Review Panel-2 under Rule 57(12) of the Rules,2008 
regarding irregularities and illegalities in the evaluation process of tender by TEC 
(Annexures- E and E-1 respectively). The petitioner as well as the respondents concerned 
appeared and contested the said complaint of the respondent No.9. However, upon hearing 
the respective contending parties the respondent Nos.2-4 vide the impugned judgment and 
order dated 13.01.2021 allowed Review Petition No.075/2020 and recommended for re-
tender(Annexure-F). 
 

    9. Being aggrieved by and dissatisfied with, the petitioner has filed the instant application 
and obtained the present Rule Nisi.  
 

    10. In support of the assertions so made by the petitioner respondent Nos.6-8, the 
Procuring Entity entered appearance by filing affidavit in opposition stating, inter alia, that 
Bangladesh Railway (in short, BR) in the year 1994 started computer ticketing system. Now, 
the said ticketing system has been re-named as Centrally Computerized Seat Reservation and 
Ticketing System. BR has been adopting the said ticketing system by appointing service 
provider in a systematic tender process in an interval of 5(five) years. However, upon 
obtaining expert opinion from Bangladesh University of Engineering and Technology 
(BUET) and Bangladesh Computer Council(BCC) it initiated tender process for appointment 
of service provider by issuing tender notification on 23.01.2020, which was published on 
26.01.2020 in the respective daily newspapers. Subsequently, the authority concerned of BR 
incorporated 4(four) addendums to the aforesaid tender and fixed 23.03.2020 as the last date 
for submission of tender document [Annexures- 2,2(a)-2(c) respectively]. Though, 52 
tenderers purchased tender notification but ultimately, 9(nine) tenderers submitted their 
respective offer. However, due to the effect of Covid-19 pandemic the aforementioned last 
date was extended and ultimately, the whole process of tender was resumed in June, 2020. 
Meanwhile, a 7(seven) members Tender Evaluation Committee(TEC) was approved by the 
Secretary, Ministry of Railways as per Rule 8 of the Rules,2008. At the same time, Technical 
Sub-Committee(TSC) was also constituted by the TEC for aiding and assisting the main 
committee as per Rule 8(14) of the Rules,2008. In the meanwhile, the period of tender 
validation period was extended upto 23.11.2020. 
  

    11. Subsequently, the TEC submitted their report in due compliance of law after 
scrutinizing the tender documents submitted by the respective tenderers where they found 
5(five) of them as responsive participants. Said technical evaluation report was duly approved 
on 08.09.2020 by the Director General of BR, respondent No.6. The TEC later on opened the 
financial proposals of the technically responsive 5(five) tenderers and prepared a joint-
evaluation report based on technical as well as financial proposal and sent the same to the 
respondent No.6 for final evaluation. On 23.11.2020, the purchase proposal was forwarded to 



16 SCOB [2022] HCD        SHOHOZ-SYNESIS-VINCEN JV  Vs. CPTU & ors       (Farah Mahbub, J)       29 

the respondent No.5 by the respondent No.6 for final approval as per Rule 36 of the Rules, 
2008. On receipt thereof Bangladesh Railway issued notification of award in favour of the 
petitioner on 03.12.2020 as per Rule 102 of Rules, 2008 [Annexures- 3, 3(a)-3(c) 
respectively].  
 

    12. Respondent No.9 entered appearance by filing affidavit in opposition controverting the 
assertions so made by the petitioner as well as the respondent Nos.6-8 stating, inter alia, that 
respondent No.9 is a private company limited by shares, incorporated under the relevant laws 
of Bangladesh which is engaged in the business of providing Information Technology(in 
short, IT)  services to different international and local government offices/agencies, specially 
by developing necessary software for web based atomization system with data entry, report 
generation, data analysis services, online library management with digital archive system, 
digital ID card management system, store management system, sales management system and 
also online based integrated ticketing system to its respective  customers. Said respondent, 
however, has been providing services to Bangladesh Railway by operating and maintaining a 
Centralized Computerized Seat Reservation and Ticketing System(in short, CCSRTS).  
 

    13. For adapting modern technology, to improve facilities for the passengers and as of 
policy matter the authority concerned of BR floated a tender by publishing Invitation for 
Tender in their official website and in “The Daily Jugantor” and other national dailies on 
23.01.2020 under Invitation Reference No. 54.01.2600.007.18.013.19-45 for design, develop, 
supply, install, commission, operate, maintain and transfer of technology of online based 
Bangladesh Railway Integrated Ticketing System(in short, BRITS) by providing all 
necessary hardware, software, accessories, stationeries and limited managed service and 
thereby invited the interested tenderers to participate in the tender process by submitting their 
respective offer following the instructions contained in the tender document.  
 

    14. With a view to participate in the aforesaid tender, the respondent No.9 procured the 
tender document from the office of the respondent No.8 and after fulfilling all required 
formalities submitted the same on 23.03.2020. Thereafter, Tender Evaluation 
Committee(TEC) was formed for evaluation of the tender and afterwards a TSC was also 
formed on 02.07.2020 as per Rule 8(14) of Rules,2008 to assist TEC for technical evaluation 
of the tender documents submitted by the respective tenderers. Subsequently, the TSC upon 
scrutinizing the technical proposals submitted by 9(nine) tenderers submitted its report on 
20.08.2020 opining, inter alia, that without submission of proven documents Spectrum-BAL-
Electro Craft JV, one of the tenderers, had submitted vendor’s declaration as to its capability 
to issue 06 million tickets every year. So far the petitioner is concerned said committee 
observed that the petitioner submitted documents to able to issue approximately 40(forty) lacs 
tickets in a year against the essential requirement of issuing 50(fifty) lakh ticket per year. 
Regarding the respondent No.9 the TSC observed that respondent No.9 clearly met all 
essential requirements of the tender(Annexure-III). With the aforesaid observations, the TSC 
submitted its report to TEC on 20.08.2020. Further to the said report, respondent No.7 
conducted an inquiry as to the authenticity of the certificate/declaration submitted by the 
respective tenderers against the requirement of issuing 50(fifty) lakh tickets per year. 
Accordingly, the respondent No.7, with a view to verify the authenticity of those certificates, 
wrote office letter to the concerned institutions, who issued certificates to the respective 
tenderers in this regard with request to send e-mail from their own domain within 01.10.2020. 
On receipt thereof, the respondent No.7 submitted a negative report on 12.10.2020 regarding 
the petitioner and Spectrum-BAL-Electro Craft JV. Thereafter, the TEC evaluated the 
technical proposals submitted by the 7(seven) tenderers and declined the proposals of 2(two) 
others as they failed to comply the essential requirements. The TEC, ignoring the aforesaid 
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observations of the TSC and the respondent No.8, evaluated the technical proposals of 
7(seven) tenderers including the petitioner and Spectrum-BAL-Electro Craft JV and declared 
5(five) tenderers as technically responsive. 
  
    15. Further, it has been stated that at the time of opening and evaluation of the financial 
offers of the respective tenderers on 10.11.2020, the TEC only declared the service charge 
per ticket offered by the tenderers but no information was given to the tenderers regarding the 
itemwise financial offers. Accordingly, the TEC evaluated the financial proposals of the 
technically responsive 5(five) tenderers and  after evaluation, on 18.11.2020 submitted report 
in favour of the petitioner.  
 
    16. The respondent No.7, being the President of TEC submitted the evaluation report dated 
18.11.2020 along with the procurement proposal to the respondent No.6 vide Memo No. 
54.01.2600.007. 18.013.19-433 dated 22.11.2020. The respondent No.6 on accepting the 
aforesaid report and procurement proposal of TEC on 22.11.2020 issued a certificate thereon 
under Rule 97(8) of the Rules,2008 vide Memo No. 54.01.2600.007.18.013.19-438 dated 
23.11.2020 and submitted the procurement proposal vide Memo No. 54.01. 2600. 007. 
18.013.19-437 dated 23.11.2020 before the Secretary, Ministry of Railway, respondent No.5 
to finalize the same.  
 
    17. Meanwhile, pursuant to Memo dated 23.11.2020 issued by the respondent No.6, 
present respondent contacted the office of the respondent No.8. On 28.11.2020, said 
respondent came to learn that gross irregularities and illegalities took place during evaluation 
of the tender by the TEC. Accordingly, the respondent No.9 lodged a complaint on 
30.11.2020(Annexure-VIII) before the respondent No.8 under Rule 57(1) and (2) of the 
Rules,2008 with a prayer to take necessary corrective measures as per Rule 57(3) of the said 
Rules,2008.  Despite receipt of the said complaint, the respondents in an arbitrary manner 
proceeded with the aforesaid tender process for issuance of Notification of Award and to 
execute contract in favour of the petitioner, without affording any opportunity to avail and 
exhaust the remedies available for the said respondent under the Act,2006 and Rules,2008. 
 
    18. Finding no other alternative remedy respondent No.9 as petitioner filed writ petition 
No.9423 of 2020 before this Court whereupon a Rule Nisi was issued vide order dated 
07.12.2020 along with an interim order of stay of all further proceedings of the aforesaid 
tender till 07.01.2021 (Annexure-IV). Challenging the aforesaid interim order passed in writ 
petition No. 9423 of 2020 the respondent No.5 and others preferred Civil Miscellaneous 
Petition for Leave to Appeal No.795 of 2020 before the Appellate Division. Upon hearing the 
respective parties the Hon’ble Judge-in- Chamber of the Appellate Division was pleased to 
pass “No Order” on 23.12.2020. Subsequently, the respondent No.5 and others as well as the 
petitioner filed Civil Petition for Leave to Appeal Nos.2431 and 2362 both of 2020 before the 
Appellate Division. After hearing the respective contending parties the Appellate Division 
dismissed both the petitions vide order dated 07.01.2021 (Annexures-V-VII respectively). 
 
    19. In the meanwhile, the respondent No.8 having  not responded to the complaint filed by 
the respondent No.9 within 5(five) working days from the date of receipt thereof as per Rule 
57(4) of the Rules,2008 a complaint was lodged on 07.12.2020(Annexure-IX) by the present 
respondent before the respondent No.6, being the Head of Procuring Entity, as per Rule 57(5) 
of the Rules,2008, but there was no reply thereof. Accordingly, the respondent No.9 lodged a 
complaint on 15.12.2020 before the Secretary, Ministry of Railway, respondent 
No.5(Annexure-X) as per Rule 57(9) of the Rules,2008, but again there was no response to 
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the aforesaid complaint. Under the circumstances, respondent No.9 filed appeal before the 
CPTU on 28.12.2020 (Annexure-XI) with prescribed fess and security deposit following the 
time frame as prescribed in Schedule-2 of the Rules,2008. Said appeal was heard by the 
Review Panel No.2, respondent Nos. 2-4 on 06.01.2021 and 10.01.2021 respectively. During 
the course of hearing, the BR and the petitioner appeared and submitted their respective 
written submissions. After hearing the parties and on consideration of the written submissions 
of the respective contending parties, the Review Panel-2, CPTU vide judgment and order 
dated 13.01.2021 disposed of the appeal with direction for re-tender.  
 
    20. Mr. Murad Reza, the learned Senior Advocate appearing on behalf of the petitioner 
submits that the complaint so made by the respondent No.9 to the tender issuing authority is, 
in fact, barred by limitation under Rule 57(1)and (2) read with Schedule 2 of the Public 
Procurement Rules,2008. In support of the said contention he submits that the tender in 
question was opened on 10.11.2020 and that the respondent No.9 filed complaint under Rule 
57(1)and (2) of the said Rules,2008 before the Joint Director General(Operation), BR on 
30.11.2020 (Annexure-VIII of the affidavit in opposition filed by respondent No.9) stating, 
inter alia, that they came to know that the petitioner was declared technically responsive on 
10.11.2020, the day when the tender was opened.  In this regard, he submits that as per Rule 
57(1) read with Schedule 2 of the Rules,2008 an aggrieved person has to lodge complaint 
before the procuring entity within 7(seven) calendar days of knowledge of the event giving 
rise to cause of action. Respondent No.9, he submits, had knowledge that the petitioner was 
found technically responsive on 10.11.2020 since such declaration was made in the presence 
of the representatives of the respective tenderers.  But they did not challenge the said findings 
of the procuring authority within time. Despite the said position of facts the Review Panel-02 
has declared that the complaint filed by the respondent No.9 is in due compliance of the 
Rules,2008.  
 
    21. He also submits that as per ITT clause 29.1, following the opening of the tenders until 
issuance of Notification of Award the tenderer shall, unless requested to provide clarification 
to its tender or unless necessary for submission of the complaint, communicate with the 
concerned procuring entity pursuant to Rule 31 of the Rules,2008. In the instant case, he 
submits, the respondent Nos.9 in its complaint petition stated, inter alia, that they came to 
know about many irregularities in the evaluation of the technical and financial proposals of 
the petitioner and Spectrum-BAL-Electro Craft JV while carrying out an “investigation” at 
BR on 28.11.2020 without stating what those irregularities are, or the basis for their 
allegation. While passing the impugned order dated 13.01.2021 the respondent Nos.2-4 has 
taken into cognizance of the said knowledge of the respondent No.9 about the alleged 
irregularities in the evaluation of the technical and financial proposals from office letter dated 
23.11.2020. At the same time, said authority concerned has given legal mandate to the 
independent “investigation” being conducted by the respondent No.9 without any back up 
support of law; whereas, in the complaint dated 30.11.2020 filed by the respondent No.9 
under Rule 57(1) and (2)  the date of opening of the financial proposals i.e., 10.11.2020 has 
been referred to as the date of cause of action and that in the said complaint there was no 
reference to the so-called office letter of the respondent No.6 dated 23.11.2020. 22. 22. Thus, 
he submits, it is evident on the face of record that the complaint dated 30.11.2020 made by 
the respondent No.9 before the procuring entity/review panel is barred by limitation.  
 
    22. He further submits that under the Act of 2006 and the Rules,2008 the Review Panel is 
only empowered to ‘advise’ and ‘recommend’ the concerned authority. In the instant case, he 
submits, Review Panel-2 acted malafide and in gross violation of Rule 60(3)(ka) (uma) and 
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(cha) of the Rules,2008 in declaring that the offer of the petitioner and that of the other 
responsive tenderer i.e. Spectrum Ltd. (who was not made a party in the said review petition) 
could not be technically as well as financially responsive. In this regard, he goes to submit 
that the Review Panel-2 has also acted beyond their jurisdiction and stepped into the shoes of 
the TEC in assessing and evaluating the technical proposal of the petitioner and that of the 
Spectrum Ltd. in declaring their offer as technically non responsive when the TEC declared 
them as responsive tenderer. Accordingly, he submits that the impugned judgment and order 
dated 13.01.2021 passed by the Review Panel-02, respondent Nos.2-4 is liable to be declared 
to have been passed without lawful authority and hence, is of no legal effect. 
 
    23. Mr. A.M. Amin Uddin, the learned Attorney General appearing on behalf of the 
respondent-government at the very outset submits that despite the fact that the complaint 
dated 30.11.2020 filed by the respondent No.9 before the procuring entity, the respondent 
No.8 was barred by limitation under Rule 57(1) read with Schedule-2 of the Rules,2008 the 
Review Panel-02 taking cognizance of the office letter dated 23.11.2020 issued by the 
respondent No. 6, being introduced for the first time in the said appeal, has declared the 
tender process in question illegal without giving any findings on point of limitation. On that 
score alone, he submits that the impugned judgment and order dated 13.01.2021 passed by 
the said Review Panel-02 is liable to be knocked down as being not maintainable in the eye 
of law. In support he has referred the decision of the case of VA Tech WABAG Ltd. Vs. 
Bangladesh reported in 17 BLC(HCD)568. 
 
    24. Mr. Md. Taherul Islam, the learned Advocate appearing for the respondent Nos.6-8 
adopts the submissions so have been advanced on behalf of the respondent-government. 
  
    25. Per contra, Mr. A.F. Hasan Ariff, the learned Senior Advocate appearing on behalf of 
respondent No.9 submits that once a complaint is filed before the authority concerned, as 
prescribed under the Act,2006 it becomes an incumbent duty upon the said authority to raise 
the issue of limitation, if there be any. Since none of the authorities concerned of Bangladesh 
Railway have raised the said issue hence, now they are estopped from raising objection 
before the Review Panel-02 on the ground of limitation. Moreso, he goes to submit, since 
Review Panel-02 is not a quasi judicial forum having the trapping of a court but a domestic 
dispute resolution body constituted under the Act,2006 to give “mycvwik” only on the 
respective dispute; as such, it is not required to follow the norms and practices which are 
being followed/observed by the judicial forum. Accordingly, he submits that for not giving 
detailed observations and findings on the issue of limitation will not go to render the 
impugned order dated 13.01.2021 nugatory. 
  
    26. He also submits that the respondent No.9 filed complaint before the appropriate 
authorities as prescribed under the Act,2006 and the Rules,2008, being aggrieved by the 
decision of Bangladesh Railway to find the petitioner as final responsive tenderer, by gross 
miscalculation and supporting-fabrication of the format of the financial proposal of the tender 
in question violating the said Act,2006 as well as the Rules,2008. Hence, the concerned 
respondents have denied the rightful position of the respondent No.9 being the lowest 
tenderer with highest ranked scores both technically and financially which exhort the cause of 
action by itself.  
 

    27. Lastly, he submits that in the impugned judgment and order dated 13.04.2021 the 
Review Panel-2, CPTU has catagorically found that the petitioner and Spectrum Ltd. are 
technically and financially non-responsive; that being so, the respondent No.9 became the 
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responsive tenderer with lowest price and as such, is entitled to get the work order under Rule 
98(3)(ka) and Rule 102(13) of the Rules, 2008. Accordingly, he submits that this Rule being 
devoid of any substance is liable to be discharged. 
 

    28. The moot contention of the petitioner is that the complaint so made by the respondent 
No.9 to the concerned administrative authority of the Procuring Entity under Section 29 of 
the Public Procurement Act,2006 (in short, Act,2006) read with Rule 57(1) and Schedule 2 of 
the Public Procurement Rules,2008(in short, Rules, 2008) is barred by limitation, for, in the 
petition of complaint filed before the respondent No.8, Joint Director General(Operation), 
Bangladesh Railway(in short, BR) on 30.11.2020 (Annexure-VIII of the affidavit in 
opposition) the respondent No.9 did not disclose the date of their knowledge of the event 
giving rise to their cause of action. Moreover, the Review Panel-2 of the CPTU, respondent 
Nos.2-4 while passing the impugned judgment and order dated 13.01.2021 (Annexure-F to 
the writ petition) did not make any specific findings on the said objection/issue of limitation 
being raised categorically both by Bangladesh Railway(the procuring entity) as well as the 
petitioner, who has been issued Notification of Award on 03.12.2020(Annexure-D-3) by the 
respondent No.8 having been approved by the competent authority. 
 

    29. As appears from record, in response to the invitation for tender under reference 
No.54.01. 2600.007.18.013.19-45 dated 23.01.2020 for design, develop, supply, install, 
commission, operate, maintain and transfer of technology of online based Bangladesh 
Railway Integrated Ticketing System 9(nine) tenderers participated in the tender, out of 
which 8(eight) were joint venture company including the petitioner and the respondent No.9. 
On 23.03.2020, the date so fixed for opening of tender the Tender Opening Committee(TOC) 
“`icÎ Db¥y³KiY KwgwU” after giving opinion on the technical proposal of the respective tenderers 
in the presence of their representatives sent the same before the Tender Evaluation 
Committee (in short, TEC). At the same time the TOC had also sent the financial proposal of 
those tenderers in sealed condition to the respondent No.7(Annexure-3a of the affidavit in 
opposition of the respondent Nos.6-8).  The TEC after scrutinizing all relevant records in 
connection with the technical proposal of the respective tenderers found 5(five) tenderers 
responsive and accordingly, numbers were duly allocated under ITT clause 32.5 of the tender 
data sheet with certification under Rule 8(13)(kha) of the Rules,2008 dated 08.11. 2020. 
Subsequent thereto on 10.11.2020 the financial proposal of those technically responsive 
5(five) tenderers were opened and evaluated by the TEC in the presence of their 
representatives with allocation of marks under ITT clause 17. Ultimately, in view of ITT 
clause 32.4 of Section II: Tender Data Sheet, by aggregating the respective marks(75% under 
technical evaluation and 25% under financial evaluation) the petitioner scored 78.9497, 
Spectrum JV 73.8618 and Computer Network System Limited i.e., respondent No.9 scored 
69.8400. Accordingly, on conclusion of evaluation of both head the TEC submitted its 
recommendation on 18.11.2020 with certification under Rule 8(13)(kha) of the Rules, 2008, 
which was duly forwarded by the respondent No.7 to the respondent No.6 i.e., Director 
General, Bangladesh Railway vide office memo dated 22.11.2020 for taking necessary steps 
(Annexure-D to the writ petition). The respondent No.6 with due notification that-“we‡eP¨ 

µq/msMªn Pzw³i cȪ Íve cÖwµqvKi‡Y evsjv‡`k †ijI‡q KZ©„K µq/msMªn/Pzw³ msµvšÍ cªPwjZ AvBb I wewa/cªweavb 

cy‡ivcywi AbymiY Kiv n‡q‡Q Ges we‡eP¨ cȪ ÍvewU mswkøó AvBb I wewa/weav‡bi cwicš’x bq| G‡¶‡Î cªPwjZ wbqg 

bxwZi †Kvb e¨Z¨q N‡Uwb| 

mycvwikK…Z `i`vZvi cȪ Ív‡ei mv‡_ Tender WKz‡g‡›Ui m¤ú~Y© mvgÄm¨ i‡q‡Q| Ec ’̄vwcZ mswkøó KvMRc‡Îi mv‡_ 

Tender WKz‡g‡›Ui m¤ú~Y© mvgÄm¨ i‡q‡Q| mswkøó KvMRc‡Î ewY©Z Z_¨vw` my¯ú®Ufv‡e cªwZdwjZ n‡q‡Q †Kvb 

e¯‘wbô/E‡jøL‡hvM¨ Z_¨ AbywjøwLZ †bB| ” forwarded the records to the Secretary, Ministry of 
Railway, respondent No.5 on 23.11.2020 for approval(Annexure-D-1). After being approved 
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by the authority concerned notification of award was duly issued in favour of the petitioner 
on 03.12.2020 (Annexure-D-3 to the writ petition).  
 

    30. From the above, it is apparent that since technical as well as financial proposal of the 
respective bidders including the petitioner and the respondent No.9 were opened in the 
presence of their representatives on 23.01.2020 and 10.11.2020 respectively hence, it 
becomes obvious that on 10.11.2020 they came to learn/ know the offers of all the respective 
tenderers. 
 

    31. Section 29 of the Act, 2006 (Act No.24 of 2006), however, provides the right to file 
complaint to the authority concerned (mswkøó µqKvix cªkvmwbK KZ„©c‡¶i wbKU) under Section 30 of 
the said Act on the context as prescribed under Rule 56 of the Rules, 2008. In view of Rule 
57(1) of the Rules of 2008 said complaint has to be filed/made within the period as stipulated 
in Schedule 2 of the said Rules i.e., within 7(seven) calendar days of receipt of knowledge of 
the complaint which gives rise to the cause of action. In other words, the complainant in his 
petition of complaint has to disclose the date of cause of action in order to compute the period 
of limitation. 
 
     32. For ready reference Section 30(1) of the Act, 2006 and Rule 57(1) along with 
Schedule 2 of the Rules,2008 are quoted below:- 
“ aviv 30(1) cªkvmwbK KZ©„c‡¶i wbKU Awf‡hvM `v‡qi, Avcxj, BZ¨vw`|- (1) aviv 29 Gi Aaxb `v‡qiZe¨ cªwZwU 

Awf‡hvM mswkøó µqKvixi cªkvmwbK KZ©„c‡¶i wbKU `v‡qi Kwi‡Z nB‡e Ges D³iƒ‡c †Kvb Awf‡hvM `v‡qi nB‡j, 

D³ KZ©„c¶ Env we‡ePbvµ‡g wba©vwiZ mgqmxgvi g‡a¨ Env wb®cwË Kwi‡e|” 
 

“ wewa 57| cªkvmwbK KZ©„c‡¶i wbKU Awf‡hvM `v‡qi, wb®cwË, BZ¨vw`|- (1) ‡Kvb e¨w³‡K Zdwmj-2 Gi ewY©Z 

mgqmxgvi g‡a¨ wjwLZfv‡e Zvnvi Awf‡hvM `vwLj Kwi‡Z nB‡e|” 

“Zdwmj-2” 

 

Awf‡hvMmg~‡ni cªkvmwbK cybix¶‡Yi (Administrative Review) mgq: 

57(1) ‡h cwiw ’̄wZi Kvi‡b Awf‡hv‡Mi E™¢e nBqv‡Q ZwØl‡q wel‡q AeMZ nBevi 7(mvZ) 

cwÄKv w`e‡mi g‡a¨| 

 

    33. In the instant case, the respondent No.9 being aggrieved with the decision of the TEC 
to declare the petitioner and another as technically responsive filed complaint before the 
respondent No.8 on 30.11.2020 under Rule 57(1) and (2)(Annexure-VIII); before the 
respondent Nos.6 on 07.12.2020 under Rule 57(5)(Annexure-IX); and before the respondent 
No.5 on 15.12.2020 under Rule 57(5) of the Rules, 2008 (Annexure-X) on similar contention 
stating, inter alia, - “MZ 23 †k Rvbyqvix 2020 Zvwi‡L Avcbvi `ßi KZ©„K †UÛvi bv¤v̂i 54.01.2600. 

007.18.013.19-45 Gi gva¨‡g Ec‡iv³ wel‡qi †UÛvi Avnevb Kiv nq| hvi †cªw¶‡Z MZ 23 †k gvP© 2020 

Zvwi‡L 09 (bq) wU cªwZ®Vvb †UÛvi mg~‡ni cȪ Íve `vwLj K‡i| ZviB avivevwnKZvq MZ 10B b‡fg¦‡i 2020 Zvwi‡L 

†ijfeb ’̄ m‡g¥jb K‡¶ cȪ ÍvweZ Avw_©K cȪ Ívebv Db¥y³ Kiv nq| †hLv‡b K) mnR wjwg‡UW-wfb‡mb wjwg‡UW-wm‡bwmm 

wjwg‡UW †Rwf Ges L) †¯úKU«vg-weR‡bm A‡Uv‡gkb- B‡jK‡U«v‡µdU †Rwf cªwZ®VvbØq mg~n‡K KvwiMixfv‡e 

†imcbwmf we‡ePbv K‡i cªwZ®VvbØq Gi Avw_©K cȪ Íve mg~nI Db¥y³ Kiv nq| .................. Ec‡iv³ AZ¨vek¨Kxq 

kZ© Abyhvqx K) mnR wjwg‡UW †Rwf Ges L) †¯úKU«vg BwbRwbqvwis wjwg‡UW †Rwf cªwZ®VvbØq Zv‡`i cȪ Ívebvq Giƒc 

Kv‡Ri †Kvb ˆea AwfÁZvi mb` cª̀ vb Ki‡Z cv‡iwb e‡j Avgiv Rvb‡Z †c‡iwQ, Zv m‡Ë¡I ITT 7.1(a) Gi kZ© 

j•Nb K‡i E³ cªwZ®VvbØq‡K bb-†imcbwmf †Nvlbv bv K‡i Ab¨vqfv‡e †imcbwmf †Nvlbv K‡i cieZx©‡Z Zv‡`i 

Avw_©K cȪ Ívemg~n Db¥y³ Kiv n‡q‡Q| .......... wcwcAvi 2008 Gi aviv 57(3) Abyhvqx ms‡kvabg~jK cieZx© e¨e¯’v 

Mªnb Kivi Rb¨ Avcbvi wbKU Aby‡iva Ávcb KiwQ|” 
 

    34. In all those petitions, the respondent No.9 has categorically admitted that the financial 
offers of the respective tenderers including the petitioner and respondent No.9 were opened 
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by the committee concerned on 10.11.2020 in the presence of their representatives for having 
been found technically responsive by the TEC on 08.11.2020(Annexure-3b of the affidavit in 
opposition of the respondent Nos.6-8). It is, thus, apparent that neither in the first complaint 
dated 30.11.2020 nor in the subsequent complaints so made before the concerned authorities 
the respondent No.9 had disclosed their date of knowledge giving rise to the cause of action.  
  

    35. Vide Section 30(2) of the Act, 2006 the party concerned is entitled to prefer appeal 
before the Review Panel if he is aggrieved with the decision of the “cªkvmwbK KZ©„c¶”, the 
administrative authority or if said authority fails to give decision within the prescribed period 
as provided under the Rules,2008.  
 

    36. The respondent No.9 filed appeal before the CPTU on 28.12.2020 (Annexure-XI of the 
affidavit in opposition of the respondent No.9) on similar contention having receipt no 
decision of the authority concerned within the prescribed period without disclosing the date 
of knowledge giving rise to cause of action. Said respondent in its appeal before the 
Chairperson of the Review Panel for the first time gave reference of the office letter dated 
23.11.2020 issued by the respondent No.6 stating, inter alia:- 
“ ......... GLv‡b E‡jøL¨ †h, 10/11/2020 Zvwi‡L `ic‡Îi Avw_©K cȪ Íve mKj `i`vZvi mvg‡b Db¥y³ Kiv n‡jI †m 

mgq ïaygvÎ wU‡KU cªwZ mvwf©m Pv‡R©i `i cªKvk Kiv nq, wKš‘ `icÎ`vZv‡`i cȪ ÍvweZ Avw_©K cȪ Ív‡ei AvB‡UgIqvBR 

we Í̄vwiZ †Kvb Z_¨ cª̀ vb Kiv nq wb| cieZx©‡Z evsjv‡`k †ijI‡qi gnvcwiPvjK KZ©„K 23/11/2020 Bs Zvwi‡Li cÎ 

gvidZ wcwcAvi-2008 Gi wewa 97(8) Abyhvqx `icÎ cȪ Íve P‚ovšÍ Kwievi Rb¨ mwPe, †ijc_ gš¿Yvjq eivei 

cªZ¨qb cª̀ vb Kiv nq| D³ cªZ¨qb cÎ †cªi‡Yi cwi‡cªw¶‡Z µqKvixi Kvh©vj‡q AbymÜvb K‡i `i`vZv‡`i KvwiMwi 

Ges Avw_©K cȪ Íve mg~n Ges Gi g~j¨vq‡bi e¨vcv‡i 28/11/2020 Bs Zvwi‡L mnR wjwg‡UW †Rwf I †¯úKU«vg 

wjwg‡UW ‡Rwfi `vwLjK…Z KvwiMwi I Avw_©K cȪ Íve wel‡q †ek wKQy Awbqg Ges AmsMwZg~jK Z_¨ cvIqvq 

30/11/2020 Bs Zvwi‡L wcwcG-2006 Gi aviv-29 Ges wcwcAvi-2008 Gi wewa 56, 57 Abyhvqx µqKvix eivei 

Awf‡hvM `vwLj Kwi|” 
 

    37. As has been observed earlier, in the petition of complaint dated 30.11.2020 (Annexure-
VIII) there is no reference of the office letter dated 23.11.2020 nor in the other complaints so 
filed by the respondent No.9 under Rule 57(5) and (7) of the Rules, 2008. The same has been 
introduced by the respondent No.9 for the first time in the appeal so filed before the Review 
Panel-02 on 28.12.2020 with a view to cover the period of limitation. 
 

    38. Said issue of limitation has been categorically agitated before the Review Panel-02 by 
the respondent Nos.6-8 as well as the petitioner. The Review Panel-02 while framing specific 
issues on other objections being raised by the respondent No.9 did not frame specific issue on 
the period of limitation. Rather, taking into cognizance of the office letter dated 23.11.2020 
has ultimately rejected the tender in question without giving any specific findings whatsoever 
that the first complaint filed under Rule 57(1) and (2) was filed within time or was filed 
beyond 7(seven) calendar days. Relevant part of the impugned order dated 23.11.2020 is 
quoted below : 
  “1 bs wePvh© wel‡qi Av‡jv‡K Av‡jvPbv/ch©v‡jvPbv I wm×všÍ  

ev`x Zvi Av‡e`‡bi m‡½ †h mg Í̄ KvMRcÎ `vwLj K‡i‡Qb Zv ch©v‡jvPbvq †`Lv hvq †h, cªwZc‡¶i A‰bwZK I 

c¶cvZg~jK Kvh©Kjv‡ci †cªw¶‡Z mg~n ¶wZi m¤¢vebv †`Lv †`Iqvq ev`x cvewjK cªwKEi‡g›U AvBb, 2006 Gi aviv 

Ges cvewjK cªwKEi‡g›U wewagvjv, 2008 Gi wewa 56(9)(11) Abymi‡Y Awf‡hvM Kivi AwaKvi cªvß n‡q cªkvmwbK 

¯Í‡ii cªv_wgK Ae ’̄vq µqKvix KZ©„c¶ (HOPE) eivei MZ 30/11/2020 Zvwi‡L cªwZKvi cªvwßi j‡¶¨ Av‡e`b 

†ck K‡ib| AZtci µqKvix Kvh©vjq cªavb ... eivei 07/12/2020 Zvwi‡L Ges mswkøó gš¿Yvj‡qi mwPe eivei 

15/12/2020 Zvwi‡L Av‡e`b K‡i‡Qb †`Lv hvq| B‡Zvg‡a¨ weev`x c¶‡K Pzw³ ¯v̂¶i n‡Z weiZ ivLvi Rb¨ wZwb 

gnvgvb¨ nvB‡KvU© wefv‡MI wiU wcwUkb Av‡e`b †ck K‡i ’̄wMZv‡`k cªvß n‡q‡Qb|  cvewjK cªwKEi‡g›U wewagvjv, 

2008 Gi wewa 57(1) n‡Z (12) Abymi‡Y wZwb MZ 28/12/2020 Zvwi‡L Avwcj Av‡e`b †ck K‡i‡Qb| Gw`‡K 

gnvcwiPvjK KZ©„K weMZ 23/11/2020 Zvwi‡L gš¿Yvj‡qi mwPe eivei †h cȪ Íve †ck K‡i‡Qb Zv Rvbvi ci ev`xc¶ 
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Z_v cªkvmwbK ¯Í‡i Av‡e`b †ck Ki‡Z ïiæ K‡i‡Qb †`Lv hvq| wcwcG, 2006 Ges wcwcAvi, 57 AbymiY K‡iB 

ev`c¶ mgy`q Av‡e`b †ck K‡i‡Qb| Kv‡RB 3 I 4 bs weev`xi hyw³mg~n G e¨vcv‡i MªnY‡hvM¨ bq g‡g© we‡ePbv K‡i 

1 bs wePvh© welq Av‡e`bKvixi AbyK~‡j we‡ePbv Kiv n‡jv|” 
 

    39. Be that as it may, since in the first complaint dated 30.11.2020(Annexure-VIII) 
respondent No.9 did not disclose the date of knowledge giving rise to the cause of action 
hence, it is barred by limitation. Hence, taking into cognizance of the office letter dated 
23.11.2020 by the Review Panel-02, as being introduced by the respondent No.9 for the first 
time while filing appeal on 28.12.2020 in order to escape limitation without giving specific 
findings on the first complaint dated 30.11.2020 on point of limitation is also not 
maintainable. 
  

    40. Said observations of ours find support in the decision of the case of VA Tech WABAG 
Ltd. Vs. Bangladesh reported in 17 BLC(HCD)568 where it has been observed by one of the 
Benches of this Division, inter alia: 
“The Review Panel in the  aforesaid manner has stated that the appeal preferred before the 
Review Panel has been within time. There is no specific finding that the first complaint filed 
under Rule 57 of the PPR has been made within time or Project director has committed error 
of law in disallowing the formal complaint holding that the same was filed beyond 7 calendar 
days. 
 

    41. Since the petitioner of writ petition No.10380 of 2011 admitted in the Annexure-1 that 
during the opening of the offers the other bidder  JLEPCL-DCLJA has been identified to have 
submitted swift copy of Bank Guarantee from Shanghi Pudong Development Bank, Nanjing 
Branch, China and advised through Islami Bank Bangladesh Ltd. Kawran Bazar Branch, 
Dhaka Ref No.001 dated 29.06.2011 ‘without any risk responsibility and engagement on our 
part and in the formal complaint Annexure-1 as lodged by the VA Tech Wabag Ltd. 
mentioned the said fact and did not disclose anything so far their alleged date of knowledge 
is concerned, we have no hesitation to hold that the statement made on 29.08.2011 before the 
Chairman, BSCIC regarding dated knowledge is a creation of “after thought” only to get 
escape from limitation.” 

              [Emphasis given] 
 

    42. In view of our above observations and findings, we find it redundant to make 
observations on the merit of the instant case. 
 
    43. Considering the facts and circumstances of the case, observations and findings so made 
above we find substance in the instant Rule. 
 
     44. In the result, the Rule is made absolute. 
 
     45. The impugned judgment and order dated 13.01.2021 passed by the respondent Nos. 2-
4, Review Panel-2, as constituted by the respondent No.1, Central Procurement Technical 
Unit(CPTU), Implementation Monitoring and Evaluation Division in Review Petition 
No.075/2020 allowing the review and recommending for re-tender(Annexure-F to the writ 
petition), is hereby declared to have been passed without lawful authority and hence, is of no 
legal effect. 
 
    46. There will be no order as to costs. 
 
    47. Communicate the judgment and order at once. 
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Editors’ Note: 
This is a suit for cancellation of deed in which the main contentions of the plaintiffs are that, 
the disputed Nadabinama deed was not executed within the knowledge of the plaintiff No. 3 
who was minor at the time of execution of the said deed and he did not go to the concerned 
Sub-Registrar’s office for execution or registration of the deed. Further, before obtaining 
signature of the plaintiff Nos. 1 and 2 in the said Nadabinama, it was not read out, nor 
explained to them. Their signatures were obtained by misleading them about the contents of 
the deed saying that it was a deed for partition, to be prepared on amicable settlement of their 
respective share in the suit property. The trial court dismissed the suit but the appellate court 
allowing the appeal, reversed the judgment and decree of the trial court. The defendant-
respondent, as the petitioner, preferred civil revision before the High Court Division. High 
Court Division on assessment of evidence of DW-3 held that the disputed deed was not read 
out to the plaintiffs who were illiterate rural people before receiving their signatures on it as 
the executants. It also held that the requirement to read out a document to the executants 
before execution is a usage and custom having the force of law. High Court Division also 
found that the findings of the appellate Court relating to limitation and burden of proof are 
correct and as such it discharged the Rule. 
 
Key Words:  
Cancellation of a deed; Requirements in case of execution of a deed; Section 102 of the 
Evidence Act; Custom; Section 18 of the Limitation Act, 1908 
 
Reading out a document to the executants before execution, is an usage and custom 
having the force of law: 
The requirement to read out a document to the executants before execution, is an usage 
and custom followed from the time immemorial. This custom, having the force of law, 
requires to record the fact in a deed, that the same was read out and explained to the 
executants, so that it can be inferred that they have executed the deed voluntarily and 
having understood the contents of the same. Unless a deed is read out to the executants, 
it cannot be said that they had understood its contents and had voluntary executed the 
same. However, there might be exception to this Rule and this might not be fatal in each 
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case and the application of this Rule will depend upon the facts and circumstances 
peculiar to each case.                    ...(Para 20) 
 
Section 18 of the Limitation Act, 1908: 
The appellate court has rightly held that the limitation period will be counted from the 
date of knowledge, which is as per provisions of section 18 of the Limitation Act, 1908. 
The appellate court has accurately found that the suit is not barred by limitation, 
because the limitation period shall be counted from the date of knowledge of this 
impugned Nadabinama deed obtained by practicing fraud upon the executants and that 
the plaintiffs have derived knowledge about the contents of the disputed deed on the 
date of obtaining certified copy on 20.05.1998.              ...(Para 22) 
 
Section 102 of the Evidence Act 1872, burden of proof: 
As regards the burden to prove the fact that the impugned deed was obtained from 
executants by misleading them, the trial court has held that the burden of proof lied 
upon the plaintiffs, since, the plaintiffs disowned the Nadabinama deed. The appellate 
court was of the view that, this burden lied on the defendants. Having considered the 
provisions of section 102 of the Evidence Act, 1872, in the light of the facts and 
circumstances of this case, I am of the considered view that the burden to prove 
genuineness of this disputed Nadabinama deed lied upon the defendants, once the 
genuineness of the said deed has been denied by the plaintiffs. It is the defendant, who 
want from the court to believe their case that the Nadabinama (deed of surrender) was a 
genuine deed and it is they would loss in the trial court if the deed was not proved to be 
genuine one. The law of evidence would not facilitate forgery by unlawfully putting the 
burden on the victims of forgery. Therefore, finding of the appellate court on this issue 
is correct.                         ...(Para 23) 
 

JUDGMENT 
Md. Rezaul Hasan, J. 
    

1. This Rule has been issued calling upon the opposite parties to show cause as to why the 
impugned judgment and decree dated 18.04.2018 (decree signed on 26.04.2018), passed by 
the Special District Judge, Jamalpur, in Other Appeal No.2 of 2002, allowing the appeal and 
thereby reversing the judgment and decree dated 11.09.2001 (decree signed on 17.09.2001), 
passed by the Assistant Judge, Islampur, Jamalpur, in Other Class Suit No.55 of 1998, should 
not be set-aside and/or pass such other order or orders passed as to this Court may seem fit 
and proper. 
 
   2.  Facts, relevant for disposal of the Rule, in brief, are that one Jaher Sheikh and others, as 
plaintiffs, filed Other Class Suit No.55 of 1998, before the court of Assistant Judge, Islampur, 
Jamalpur, against Most. Abedun Nessa, wife of Kalu Sheikh and the Government of 
Bangladesh, represented by the Deputy Commissioner, Jamalpur, in which they have prayed 
for cancellation of the deed No.1628 dated 12.03.1982, registered in the office of the Sub-
Rgistrar, Islampur, Jamalpur. The main contentions of the plaintiffs are that, the disputed 
Nadabinama (or the deed of surrender), was not executed within the knowledge of the 
plaintiff No. 3 Sundor Ali, who was minor at the time of execution of the disputed deed and 
that, the plaintiff did not go to the concerned Sub-Registrar’s office for execution or 
registration of any Nadabinama deed and that before obtaining signature of the plaintiff Nos. 
1 and 2 of the said Nadabinama, it was not read out, nor explained to the plaintiff Nos. 1 and 
2. It has been further stated in paragraph No. 2 of the plaint that, the signatures of the 
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plaintiffs Nos. 1 and 2 of the said Nadabinama was obtained by misleading them about the 
contents of the deed saying that it was a deed for partition, to be prepared on amicable 
settlement of their respective share in the suit property, lying under the joint R.O.R. Khatian, 
marked as exhibit 1, 2 and 2(Ka). I have gone through averments made in the plaint, which is 
maintained in the L.C.R. 
   
   3. The defendant No. 1, Abedul Nessa, had appeared and contested in this suit by filing 
written statements, denying all material allegations made in the plaint and further stating her 
case at paragraph No. 12 of the written statements. I have also gone through the statement 
made in the written statement, which is lying in LCR. The Government was made pro-forma 
defendant, but the Government did not contest in this suit. 
 
     4. The plaintiffs had examined 3 witnesses namely, P.Ws. 1-3, to prove the case of the 
plaintiffs and had also produced and proved certain documents, marked as exhibit 1, 2, 2(Ka) 
and 3, in support of their case. On the other hand, the defendants had examined 5 witnesses 
namely, D.Ws. 1-5, to support their case. The defendant’s side proved certain documents, 
marked as exhibit “Ka” to “Cha” series. 
  
    5. The trial court, after hearing the parties and having assessed the evidences on record, 
had dismissed the suit, vide its judgment and decree dated 11.09.2001 (decree signed on 
17.09.2001).  
 
    6. Against the said judgment and decree of the trial court, the plaintiffs preferred Other 
Appeal No.2 of 2002, before the District Judge, Jamalpur, which was heard by the Special 
District Judge, Jamalpur. In appeal, one Mizanur Rahman, Assistant Record Keeper, 
Mohafezkhana, Mymensingh, was examined as A.P.W.-1. The appellate court, after hearing 
the parties and having considered the evidences on record, has allowed the appeal, reversed 
the judgment and decree of the trial court, vide the impugned judgment and decree dated 
18.04.2018 (decree signed on 26.04.2018). 
 
    7. Being aggrieved by and dissatisfied with the said judgment and decree of the appellate 
court, the defendant-respondent, as the petitioner, has filed this application under section 
115(1) of the Code of Civil Procedure, 1908, and obtained the present Rule. 
 
    8. Learned Advocates Mr. Faisal Mahmud Faizee and Mr. Sarker Muhammad Al Amin 
appeared on behalf of the petitioner.  Mr. Faizee, having placed the revisional application and 
other materials on record, mainly submits that, the trial court has found that, the suit is barred  
by limitation, but the appellate court has taken a view different from that of the trial court, 
without giving any specific finding. Referring to the deposition of P.W. 3, who was an 
attesting witness, the learned Advocate submits that, the attesting witness was not supposed 
to know whether the impugned Nadabinama deed was read over to the executants (plaintiff 
Nos. 1 and 2). He also submits that, there is no law that requires that a deed must be read out 
to the executants before it is signed by them. As regards the credibility of the D.W. 1, with 
reference to his deposition, the learned Advocate submits that, the fake deed that the D.W. 1 
had narrated as genuine in his deposition, was not relevant for the purpose of this case in as 
much as that deed was not the disputed deed. He mainly emphasises that, there was no case 
of forgery about the disputed deed. Besides, he further submits that, in their deposition the 
plaintiff’s witnesses had nowhere stated that this impugned Nadabinama deed was obtained 
from the executants by making any misrepresentation. He also adds to his submission that, 
the plaintiff ought to have proved that they were mislead by the defendant No. 1 in obtaining 



16 SCOB [2022] HCD           Abedun Nessa Vs. Jaher Sheikh and others         (Md. Rezaul Hasan, J)       40 

the Nadabinama deed. He continues that, the impugned deed was executed by the plaintiffs 
Nos. 1 and 2 knowing fully well that it was a Nadabinama and that, the plaintiff Nos. 1 and 2 
did not come before the court to depose that the disputed Nadabinama deed was obtained by 
misleading them. Therefore, he submits, the judgment and decree passed by the trial court 
was passed on proper appreciation of the evidence on record, but the findings of the appellate 
court are not based on proper appreciation of evidence before him and that the appellate 
court’s findings are wrong and, as such, he sums up that, the appellate court has committed 
grave error of law in passing the impugned judgment and decree and that has resulted in error 
in the said decision, occasioning failure of justice. He concludes that, this Rule has merit and 
the same may kindly be made absolute. 
 
    9. On the contrary, Mr. Mohammad Ali Zinnah, the learned Advocate appearing on behalf 
of the opposite party Nos. 1-3, 5(Ka), 6-8, submits that, it is an admitted position that, the 
plaintiff No. 3, Md. Sundor Ali was a minor at the time of execution of the Nadabinama deed 
on 12.03.1982. It is also an admitted position that no guardian was appointed by any 
competent court, nor any sale permission was obtained on behalf of the plaintiff No. 3, to 
execute the impugned Nadabinama deed or any other deed. He also submits that, the trial 
court by its judgment and decree dated 11.09.2001 has dismissed the entire suit without any 
decision as regards the right and interest of the minor. He next submits that, the P.W. 1 Md. 
Sundor Ali (plaintiff No.3) is a party to the suit and is competent to depose as per section 120 
of the Evidence Act and, in his deposition, he has made it clear that other plaintiffs are his 
brothers and he has gave deposition on their behalf. Therefore, the P.W. 1 has narrated the 
entire case of the plaintiff and has proved the R.O.R. khatians, which were marked as exhibit 
1, 2 and 2(Ka) and he has also proved the certified copy of the impugned Nadabinama deed, 
exhibit 3. The learned Advocate further submits that, this P.W. 1 has disclosed the entire case 
and nothing to discredit him at the time of cross-examination. The learned Advocate also 
submits that, the P.W. 3 Nazimul has clearly stated in his deposition that, Ò80 m‡bi gvV Rix‡ci 

†iKW© wel‡q kvwjk `ievi nq| c‡i e›Ub `wj‡ji K_vevZ©v nq|Ó Therefore, the learned Advocate submits 
that, this evidence adequately proved the fact that the signature of the plaintiff Nos. 1 and 2 
were obtained, on the disputed deed, by misrepresentation that it was a deed for partition. The 
learned Advocate has referred to paragraph No. 3 of the plaint and submits that, it has been 
clearly stated in paragraph No. 3 that the impugned Nadabinama deed was obtained by 
misleading the plaintiffs and that none of the executants went to the Sub-Registrar’s Office to 
execute the said Nadabinama deed and that there was no reason, whatsoever, to give a 
Nadabinama in respect of their own property. The learned Advocate next points out that, in 
paragraph No. 3 of the plaint it has been stated that, “`wjj cwoqv ïbv‡bv nq bvBÕÕ and that,  “1/2  

bs ev`xMb Acivci †gvKv‡ejv ev`xM‡Yi AbygwZ‡Z e›Ub cÎ `wjj g~‡j Qvnvg †gvZv‡eK myweavRbK fv‡e Rwg Rgvi 
we‡iva wgUvBevi Rb¨ 1bs weev`xi cȪ Ív‡e m¤§Z nBqvwQj Ges Av‡cvl e›Ub `wjj nB‡Z‡Q g‡g© 1/2  ev`x D³ `wj‡j 

Uxc ¯v̂¶i w`qvwQjÕÕ The learned Advocate further submits that, in the plaint, filed in the year 
1998, this case has been specifically stated and the witnesses of the plaintiffs have clearly 
proved their case by adducing oral and documentary evidences, marked as exhibit 1, 2, 2(Ka) 
and 3. Referring to the impugned Nadabinama deed No. 1628 dated 12.03.1982, which is a 
certified copy (Ext. 3, the original copy of Ext.- Kha of the defendant), the learned Advocate 
points out that, in the very deed, it has neither been recorded, nor the disputed deed was read 
out to the plaintiff.  In this connection, the learned Advocate also refers to the deposition of 
D.W. 3, who is one of the attesting witness and submits that, during his cross-examination the 
D.W. 3 has deposed that, “`wjj m¤úv`‡bi mg‡q mve †iwR÷ªv‡ii m¤§~‡L Avwg hvB bvB| `wjj cwoqv 

ïbvBqv‡Q wKbv Avwg Rvwb bv| hLb wUc ` Í̄LZ Gm. Avi mv‡n‡ei mvg‡b †bqv nq ZLb Avwg wQjvg| c‡i e‡j Avwg 

Gm.Avi mv‡n‡ei mvg‡b wQjvg bv| wUc evwn‡i wbqv‡Q|Ó Accordingly, the learned Advocate submits that, 
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it has been clearly proved that, the impugned deed was not at all read out or explained to the 
executants, who are illiterate and unable to read (as it will be evident from their unevenly 
signatures made on the impugned deed). Therefore, he emphasises that, the signatures of 
these two illiterate executants were taken on the Nadabinama without reading this document 
to them and by misleading them that this deed was a deed of partition, as has been clearly 
stated in paragraph No. 3 of the plaint and proved by the P.W. Nos.1-3. He next submits that, 
as per exhibit 1 and 2 and 2(Ka), which are the 3 R.O.R. khatians, the defendant No. 1 is a 
co-sharer in the said khatian. Therefore, the parties are required to be in peaceful possession 
and question to write out Nadabinama deed, for no reason and no consideration in respect of 
the plaintiff’s own property, is very absurd case. The learned Advocate for the opposite party 
next submits that, this D.W. 1 Md. Kalu Sheikh is not at all credible witness and has no 
respect for a court of law, nor any fear about the consequence of making false statement 
before the court on oath. He points out that, this D.W. 1 has deposed in the trial court on oath 
and the trial court has doubted his credibility about his deposition that the deed dated 
19.12.1920 was genuine. Yet, the trial court has believed the deposition of D.W. 1 and the 
trial court ought to have cancelled the said fake deed dated 19.12.1920. The learned Advocate 
next submits that, the plaintiff-appellant had called for the relevant volume of deed No.3739 
dated 19.12.1920, before the appellate court. Accordingly, one Mizanur Rahman, Record 
Keeper of Mohafezkhana of the concerned office has appeared before the appellate court and 
deposed before the appellate court and produced the concerned volume and has shown a deed 
of similar number and date, from volume No. 37 page 177-178, and proved that, this deed 
produced and proved by the D.W. 1 before the trial court and marked as exhibit “Ga (1)” was 
fake. Hence, he submits that this D.W.1, who is the main witness of the defendant and her 
husband is an out and out liar, which was and guilty of the offence of forgery and contempt 
of court for producing a false and fabricated document [(Ext. Ga(1)] in order to obtain the 
judgment in their favour, but the trial court has placed reliance on D.W. 1 in dismissing the 
suit. He next pointed out that, the appellate court has considered the issue of limitation and, 
having examined the case of the parties as well as the entire evidence in its totality, the 
appellate court has held that, the limitation period will be counted from the date of 
knowledge, which is as per provisions of section 18 of the Limitation Act, 1908. Hence, the 
appellate court has found that, the suit is not barred by limitation, since the limitation period 
shall be counted from the date of knowledge of this impugned Nadabinama deed obtained by 
practicing fraud upon the executants. He also submits that, knowledge of the plaintiffs about 
the contents of this deed have acquired from the date of obtaining certified copy of the said 
deed in as much as the plaintiffs had no other means to know about it’s contents before 
getting the certified copy. The learned Advocate adds to his submission that, the fraud vitiates 
everything as well as no one can take advantage of his own fraud. As regards the burden of 
proof by misleading the executants, the learned Advocate submits that, it was their onus to 
prove that the impugned Nadabinama deed was executed by the executants having 
knowledge of it’s contents, as per provisions of section 101 and 102 of the Evidence Act, 
1872. He submits that, the trial court has most illegally and wrongly held that the burden of 
proof lying upon the plaintiffs. Since, the plaintiffs disowned the Nadabinama deed, 
therefore, it has been wrongly decided by the trial court that, the burden of proof lied on the 
plaintiffs. On the contrary, the appellate court has held that, the burden to proof Nadabinama 
that the deed was executed having knowledge and understanding of it’s contents was on the 
defendant No. 1 and they have failed to prove whereas, the plaintiffs have proved their 
specific case as stated in paragraph No. 3 of the plaint. He next submits that, appellate court 
has passed the impugned judgment on proper appreciation of evidences and has discussed all 
the relevant evidences independently and has decided all the issues on the basis of the 
evidence on record. He, therefore, prays for discharging the Rule with exemplary cost. 
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    10.  I have heard the learned Advocates for both the parties, perused the impugned 
judgments as well as pleadings of the parties, the evidences and other materials on record. 
 
   11. The crux of this case is as to whether the impugned Nadabinama deed No. 1628 dated 
12.03.1982 was executed by the plaintiff Nos. 1 and 2 having any knowledge about the 
contents or having understood the contents of the said deed. In other words, as to whether the 
said deed was obtained by misleading the plaintiffs Nos. 1 and 2 saying that it was a deed of 
partition. Moreover, this question has to be answered in the context that the executants were 
illiterate, as is evident from the unevenly signatures of the executants, put on the disputed 
deed. It is apparent from their signatures that they were totally illiterate rural people. 
 
    12. It is proved by exhibit 1, 2, 2(Ka) and 3 that, the plaintiffs and the defendant No. 1 are 
co-sharers under the said ROR Khatians and it is natural that the plaintiffs would prefer a fair 
partition, amongst them and the defendant, in respect of the property covered by the ROR 
khatians, exhibit 1, 2, 2(Ka) and 3.  
 
    13. The plaintiff No. 3 Md. Sundor Ali was a minor at the time of execution of the 
Nadabinama deed on 12.03.1982. It is also an admitted position that no guardian was 
appointed by any competent court, nor any sale permission was obtained on behalf of the 
plaintiff No. 3 to execute the impugned Nadabinama deed or any other deed. The trial court 
by its judgment and decree dated 11.09.2001 has dismissed the entire suit without any 
decision as regards the right and interest of the minor. P.W. 1 Md. Sundor Ali (plaintiff 
No.3).  
 
    14. P.W. 1, Sundor Ali is a party to the suit and was competent to depose as per section 
120 of the Evidence Act, 1872, and in his deposition, the P.W. 1, has made it clear that other 
plaintiffs are his brothers and he has given deposition on their behalf and there was no 
conflict of interest amongst them.  
 
    15. Therefore, the P.W. 1, as a co-plaintiff, has narrated the entire case of the plaintiffs as 
has been stated in the plaint, signed by all plaintiffs, and has proved the R.O.R. khatian, 
which was marked as exhibit 1, 2 and 2(Ka) and he has also proved the certified copy of the 
impugned Nadabinama deed exhibit 3. The P.W. 1 has disclosed the entire case and nothing 
could be extracted to discredit in the course of his cross-examination.  
 
    16. The P.W. 3 Nazimul has clearly stated in his deposition that, Ò80 m‡bi gvV Rix‡ci †iKW© 

wel‡q kvwjk `ievi nq c‡i e›Ub `wj‡ji K_vevZ©v nq|Ó Therefore, this oral evidence adequately prove 
the fact that the impugned Nadabinama deed was obtained by misleading them and that none 
of the executants went to the Sub-Registrar’s Office to execute the said Nadabinama deed, as 
stated in paragraph No. 3 of the plaint that, “`wjj cwoqv ïbv‡bv nq bvBÕÕ and that,  “1/2  bs ev`xMb 

Acivci †gvKv‡ejv ev`xM‡Yi AbygwZ‡Z e›Ub cÎ `wjj g~‡j Qvnvg †gvZv‡eK myweavRbK fv‡e Rwg Rgvi we‡iva 

wgUvBevi Rb¨ 1bs weev`xi cȪ Ív‡e m¤§Z nBqvwQj Ges Av‡cvl e›Ub `wjj nB‡Z‡Q g‡g© 1/2  ev`x D³ `wj‡j Uxc 

¯v̂¶i w`qvwQjÕÕ  

 
    17. The plaint has been filed in the year 1998. The certified copy of the impugned 
Nadabinama deed No. 1628 dated 12.03.1982 has been proved and marked as exhibit-3, 
while the original copy the said deed has been proved by the defendants and marked as 
exhibit- Kha. In the very deed, it has been recorded at the end that, ÒcÖKvk _v‡K †h, GB `wjj 
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bv`vexK…Z `wjj| Abygvb g~j¨ gs 100/00 UvKv nB‡Z cv‡i| ZvnvB Avgiv †¯^”Qvq ¯Á̂v‡b AÎ bv`vexK…Z `wjj 

†jLvBqv I m¤úv`b Kwiqv †iwR÷ªvixi Rb¨ `vwLj Kwijvg|Ó It has not been recorded here that, the 
disputed deed was read out to the plaintiffs before receiving their signatures on it as the 
executants. 
  
    18. In this connection, the deposition of D.W. 3, who is one of the attesting witness is 
relevant to reproduce. During his cross-examination he has deposed that, “`wjj m¤úv`‡bi mg‡q 

mve †iwR÷ªv‡ii m¤§~‡L Avwg hvB bvB| `wjj cwoqv ïbvBqv‡Q wKbv Avwg Rvwb bv| hLb wUc `¯ÍLZ Gm. Avi mv‡n‡ei 

mvg‡b †bqv nq ZLb Avwg wQjvg| c‡i e‡j Avwg Gm.Avi mv‡n‡ei mvg‡b wQjvg bv wUc miKvi evwn‡i wbqv‡Q|Ó On 
the other hand, I have found from the unevenly signatures, put by the executants on the 
disputed deed (Ext. “Kha”) that the executants were illiterate rural people. 
 
    19.  As such, it has been proved by above mentioned evidence that the signatures, on the 
disputed Nadabinama deed, of these two illiterate executants were taken without reading out 
or explaining the same document to them and by misleading them that this deed was a deed 
of partition, as has been clearly stated in paragraph No. 3 of the plaint and proved by the P.W. 
Nos.1-3 as well as by the facts and circumstances on this case.  
 
    20. I am also of the opinion that the requirement to read out a document to the executants 
before execution, is an usage and custom followed from the time immemorial. This custom, 
having the force of law, requires to record the fact in a deed, that the same was read out and 
explained to the executants, so that it can be inferred that they have executed the deed 
voluntarily and having understood the contents of the same. Unless a deed is read out to the 
executants, it cannot be said that they had understood its contents and had voluntary executed 
the same. However, there might be exception to this Rule and this might not be fatal in each 
case and the application of this Rule will depend upon the facts and circumstances peculiar to 
each case. 
  
    21. From the deposition of P.W. 1 Kalu Sheikh, husband of the defendant No. 1, it appears 
that she is the second wife of the D.W. 1. This D.W. 1, Kalu Sheikh, is not at all credible 
witness. He has placed and proved, on oath, a deed dated 19.12.1920 in the trial court. The 
trial court had suspected the genuineness of this deed dated 19.12.1920. Yet, the trial court 
has placed reliance upon the deposition of D.W. 1, in dismissing the suit. The plaintiff-
appellant had to call for the relevant volume of deed No. 3739 dated 19.12.1920, before the 
appellate court, to discredit the D.W. 1. Accordingly, one Mizanur Rahman, Record Keeper 
of the concerned Mohafezkhana has appeared before the appellate court and deposed before 
the appellate court and has produced the concerned volume. He has shown a deed of similar 
number and date, from volume No. 37 page 177-178, and proved that the deed of the same 
number and date, as produced and proved by the D.W. 1 before the trial court and marked as 
exhibit “Ga (1)”, was fake. Hence, this D.W.1, who is the main witness of the defendant, was 
not at all credible witness and the judgment of the trial court, based mainly on his deposition, 
has been rightly reversed by the appellate court. 
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    22. I also find that, the appellate court has considered the issue of limitation and having 
examined the case of the parties as well as the entire evidences, in its totality, the appellate 
court has rightly held that the limitation period will be counted from the date of knowledge, 
which is as per provisions of section 18 of the Limitation Act, 1908. The appellate court has 
accurately found that the suit is not barred by limitation, because the limitation period shall 
be counted from the date of knowledge of this impugned Nadabinama deed obtained by 
practicing fraud upon the executants and that the plaintiffs have derived knowledge about the 
contents of the disputed deed on the date of obtaining certified copy on 20.05.1998. 
  
    23. As regards the burden to prove the fact that the impugned deed was obtained from 
executants by misleading them, the trial court has held that the burden of proof lied upon the 
plaintiffs, since, the plaintiffs disowned the Nadabinama deed. The appellate court was of the 
view that, this burden lied on the defendants. Having considered the provisions of section 102 
of the Evidence Act, 1872, in the light of the facts and circumstances of this case, I am of the 
considered view that the burden to prove genuineness of this disputed Nadabinama deed lied 
upon the defendants, once the genuineness of the said deed has been denied by the plaintiffs. 
It is the defendant, who want from the court to believe their case that the Nadabinama (deed 
of surrender) was a genuine deed and it is they would loss in the trial court if the deed was 
not proved to be genuine one. The law of evidence would not facilitate forgery by unlawfully 
putting the burden on the victims of forgery. Therefore, finding of the appellate court on this 
issue is correct. 
 
    24. In the light of the deliberation recorded above, I am of the considered opinion that, the 
judgment and decree passed by the appellate court, in the fact and circumstances of this case, 
is absolutely lawful one and the same has resulted in no error, nor any failure of justice. The 
impugned judgment and decree passed by the appellate court is based on proper appreciation 
of evidences and the appellate court has discussed all the relevant evidences independently. I 
find no misreading or non-reading of any evidence in passing the impugned judgment and 
decree of the appellate court. 
 
    25. This Rule has no merit and the same should be discharged. 
  

26. In the result, the Rule is discharged. 
 

27. The impugned judgment and decree dated 18.04.2018 (decree signed on 26.04.2018), 
passed by the Special District Judge, Jamalpur, in Other Appeal No.2 of 2002, allowing the 
appeal and thereby reversing the judgment and decree dated 11.09.2001 (decree signed on 
17.09.2001), passed by the Assistant Judge, Islampur, Jamalpur, in Other Class Suit No.55 of 
1998, is hereby upheld.  
 

28. The order of stay granted earlier by this Court is hereby vacated. 
 

29. Let a copy of this judgment along with the Lower Court’s Record be sent down to the 
concerned Courts at once. 
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Editors’ Note: 
In this case a boy of class VI was murdered and another boy of 8 years old witnessed it from 
a hiding place. Two of the accused made confessional statements which were not properly 
recorded by the concerned Magistrate. He did not alert them that they would not be remanded 
to Police custody if they failed to confess. He did not fill up the relevant columns properly. 
Furthermore, he did not make any certificate in column 8 of the confessional statement. The 
High Court Division held that when an eye witness categorically narrated the occurrence 
corroborating the confessional statements and other evidence on record, these types of 
omissions while recording confessions cannot be considered as fatal defects. High Court 
Division also modified the sentence of the convicts on consideration of their tender age. 
 
Key Words:  
Recording of confessional statement u/s 164 of the Code of Criminal Procedure; “¢nö BCe, 
2013”; Sections 4,34,102(2)(kha) of “¢nö BCe, 2013” ;The Childrens Act, 1974; Sections 
2,6(1),6(2),51,52 of the Childrens Act, 1974; Confessional statement of a co-accused 
 
Confessional statement of a co-accused: 
It is the established legal principle that the statement under Section 164 of the Code can 
not be used against any other co-accused without any aid of further corroborative 
evidence and circumstances.                     ...(Para 44) 
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When an eyewitness corroborates the occurrence, some omission in recording 
confessional statements cannot be considered as fatal defects: 
It is true that learned Magistrate P.W-11 Kazi Abed Hossen did not record the 
confessional statement under Section 164 of the Code of condemned-prisoner Sumon 
properly. He did not alert him that he would not be remanded to Police custody if he 
failed to confess or he did not fill up the relevant columns properly. Furthermore he did 
not make any certificate in column 8 of the confessional statement but we think this type 
of omission cannot be considered as fatal defect in this particular case when P.W-6 
Md.Shakil the only eye witness of the case categorically narrated the occurrence and 
this statement was not challenged by defence. Moreover, P.W-6’s statement 
corroborated the statements of P.W-5, 9, 13, 14 and 15 who stated that in their presence 
condemned-prisoner Sumon detected the dead body of deceased Injamul from place of 
occurrence.                       ...(Para 60) 
 
Section 6 of the Children Act, 1974: 
In this case it appears that at the time of framing charge Nahid was not below the age of 
16 years. We find that in view of the aforesaid legal provision, the Judge of the Trial 
Court has not committed any illegality and as such we do not find that the judgment 
and order of the Trial Court invites our interference as it does not suffer from any legal 
infirmity, upon this point.                   ...(Para 71) 
 
Section 100 of ¢nö BCe, 2013: 
The case in our hand, the impugned judgment and order of conviction and sentence was 
pronounced on 28.08.2014, that is after the pronouncement of “¢nö BCe, 2013”. So, 
Section 100(2) (Kha) of “¢nö BCe, 2013” is applicable in this case. According to the 
100(2)(kha) of “¢nö BCe, 2013”  this case is deemed to be a “A¢eÖfæ L¡kÑ¡¢c” and 
“kacl pñh HC BCel ¢hd¡e Ae¤p¡l ¢eÖfæ L¢la qCh;” means at the time of 
pronouncement of judgment the Trial Court must have followed this direction of law.  
                    ...(Para 74) 
 

JUDGMENT 
Krishna Debnath, J: 
 
    1. This Reference under Section 374 of the Code of Criminal Procedure (“Code”) has been 
placed before us for confirmation of the death sentence of condemned-prisoners (1) Shaheb 
Ali, (2) Md. Ibrahim Hossain Sumon and (3) Nahid Islam@ Nahid passed by the learned 
Judge of the Additional Sessions Judge, 2nd Court, Gazipur in Session Case No. 357 of 2009 
arising out of Tongi Police Station Case No. 22 of 2007 dated 19.10.2007 corresponding to 
G.R Case No. 969 of 2007 convicting the aforesaid condemned-prisoners under Sections 
302/34 of the Penal Code and sentencing them to death. 
  
    2.  Criminal Appeal No. 5640 of 2014, 5628 of 2014 and Jail Appeal No. 134 of 2014, 136 
of 2014 have been filed by condemned-prisoners Shaheb Ali and Nahid Islam. Jail Appeal 
No. 137 of 2014 has been filed by Ibrahim Hossain Sumon. On the other hand Criminal 
Appeal No. 6082 of 2014 has been filed by Md. Hannan against the aforesaid judgment and 
order sentencing him to suffer rigorous imprisonment for 07(seven) years and to pay a fine of 
Tk. 20,000/-(twenty thousand) in default to suffer rigorous imprisonment for 03(three) 
months more under Section 201 of the Penal Code. But appellant Hannan was not present at 
the time of hearing this reference. All aforesaid Criminal Appeals and Jail Appeals were 
taken up together and heard along with the aforesaid death reference for disposal. 
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    3.  Relevant story of the prosecution for disposal of the case, in short, is that deceased 
Injamul a student of class VI on 17.10.2007 at 5.00 PM went out for walking with his friends 
but did not return back. The informant, mother of deceased Injamul P.W-2 Sajeda and others 
searched him various places but failed. On 18.10.2007 at about 5.30 PM some unknown 
persons informed Sajeda over a mobile phone No. 01721982426 that Injamul is now in their 
possession and they asked ransom. Injamul’s mother tried to talk with her son but she found 
switched off their aforesaid mobile phone. Then the informant P.W-1 Md. Mubarrak Akanda, 
the brother-in-law of deceased Injamul lodged a FIR on 19.10.2007 at 11.35 PM with Tongi 
Police Station. Hence the case. 
 
    4. The Investigating Officer investigated the case. In the meantime the kidnappers 
demanded ransom of Tk. 10,00,000/- from P.W-2 Sajeda Begum, the mother of deceased 
Injamul up to 26.10.2007 through mobile call and the Informant informed the matter to the 
RAB. During investigation condemned-prisoners Md. Ibrahim Hossain Sumon and Nahid 
Islam Anik made judicial confessions under Section 164 of the Code which was recorded by 
the Judicial Magistrate. On completion of investigation Police submitted charge sheet against 
the aforesaid condemned-prisoners and convict-appellant under Sections 302/201/109/34 of 
the Penal Code. Thereafter observing all legal formalities learned Sessions Judge took 
cognizance against the aforesaid accuseds and transferred the case to Additional Sessions 
Judge, Court No. 2, Gazipur for trial and disposal. Thereafter observing all legal formalities 
learned Judge of the Trial Court framed charge against the condemned-prisoners and convict-
appellant under Sections 302/201/109/34 of the Penal Code. The charge was read over and 
explained to the condemned-prisoners and convict- appellant to which they pleaded not guilty 
and claimed to be tried. 
  
    5. Prosecution examined as many as 15 (fifteen) witnesses in support of the case. Learned 
Judge of the trial Court on consideration of the evidences on record convicted and sentenced 
the condemned-prisoners and convict-appellant as aforesaid. 
  
    6. Being aggrieved by and dissatisfied with the impugned judgment and order of 
conviction and sentence condemned-prisoners and convict-appellant preferred aforesaid 
Criminal Appeals and Jail Appeals.  
We will now proceed to discuss the evidences. 
 
    7. P.W-1 Md. Mobarrak Akanda is the informant of the case. He was the brother-in-law of 
deceased Injamul at the time of occurrence. He narrated the FIR story. He stated that on 
17.10.2007 at about 5.00 PM his brother-in-law Injamul went to play from their house but did 
not come back. They searched for him but failed. On 18.10.2007 his mother-in-law received a 
mobile call, they asked for ransom and switched their mobile off. He lodged the FIR and 
asked RAB to help. The kidnappers asked them to go to Azampur. The informant, accused 
Saheb Ali, Civil dressed Police and RAB tried to go there. But at that time kidnappers stated 
to his mother-in-law that they will not send back Injamul as there are many people with her. 
They came back to house. But Police out of suspicion arrested accused Shaheb Ali. The 
kidnappers also said that Shaheb Ali is a man of their group. The kidnappers then asked them 
to go to ‘choydana’, Malek’s house. They informed this to Police. Police then arrested 
accused Sumon from that place and arrested accuseds Nahid and Hannan. He stated that 
Ibrahim Hossain Sumon and Nahid made confessional statements before the Magistrate. He 
identified them on dock. He further stated that accused Sumon and Nahid took them to 
Auchpara, Moktar Bari Road and to point out the dead body of Injamul in an abandoned 
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house of Zubaer. Police and RAB recovered that body and prepared inquest report and 
seizure list in his presence. 
 
    8. P.W-2 Sajeda Begum is the mother of deceased Injamul. She stated that on 17.10.2007 
she was staying in her daughter-in-law’s house. At 8.00 PM she came back to her house. 
Injamul was not in the house. They searched for him. On 18.10.2007 at about 5.30 PM she 
received an unknown call. They asked for Tk. 10,00,000/-, she started to cry, they switched 
off their mobile phone. On 19.10.2007 they lodged the FIR. As per directions of kidnappers 
they went to Azampur. Accuseds Shaheb Ali was with them. But at that time Shaheb Ali 
refused to go to the spot. She asked Shaheb Ali to return back Injamul from the kidnappers. 
At that time kidnappers made a mobile call to her and refused to send back Injamul. She 
requested Shaheb Ali to take the entire money and to return back Injamul, but he refused. The 
following day kidnappers made a call to her and asked her why she did not give the money to 
Shaheb Ali. On 24.10.2007 Police arrested Shaheb Ali. They ordered them to go to Board 
Bazar area to return back Injamul. On 26.10.2007 her daughter and one Halim went there. 
But they refused. On 26.10.2007 accused Hannan was arrested. On 27.10.2007 Police went to 
an abandoned house of Jubaer at Auchpara with accuseds Hannan, Sumon and Nahid and 
recovered her son Injamul’s dead body. 
  
    9. In cross examination she stated that it is not a fact that kidnappers did not make any call 
to her and did not ask to her that why she did not give ransom money to Shaheb Ali. 
 
    10. P.W-3 Soheli Akhtar Dipa is the elder sister of deceased Injamul. She stated that on 
17.10.2007 she and her mother went to her father-in-laws house at about 3.00 PM.  At about 
8.00 PM her mother came back to her house and saw Injamul was not there. Her mother 
called her. On 18.10.2007 at about 5.30 PM her mother received an unknown call. They 
stated that Injamul was staying with them and they demanded Tk. 10 lac as ransom. On 
19.10.2007 her ex-husband P.W-1 Mubarrak Akand lodged the FIR. The kidnappers called 
her mother and demanded money and ordered to go to Azampur BRAC market. Her mother 
and accused Shaheb Ali went there. But ultimately Shaheb Ali refused to go with her and said 
to her mother that the kidnappers may be recognized him. On the following day kidnappers 
called her mother but she received the call. They said that her mother helped to arrest Shaheb 
Ali who is their elder brother and she did not do the right. They ordered them to come to 
Board Bazar. She informed the Police and RAB. They refused to take ransom. On 27.10.2007 
Police recovered the dead body of Injamul. 
  
    11. In cross-examination she stated that there was no dispute in between Shaheb Ali and 
them. She stated that she did not recognize any voice of accuseds in telephone. 
  
    12. P.W-4 Shafiuddin Mollah is the father of deceased Injamul. He stated that he was in 
Lebanon in the year 1981 to 2009. On 17.10.2007 her wife called him and said that Injamul 
was missing. On 18.10.2007 her wife told that kidnappers asked ransom and they kidnapped 
Injamul. His wife collected Tk. 6 lac and ornaments. The kidnappers told her to come 
Azampur. His wife and Shaheb Ali went there but after some time Shaheb Ali refused to go 
to the spot. Shaheb Ali stated to his wife that kidnappers will recognize him. His wife 
requested Shaheb Ali to return back his son Injamul and receive money and ornaments. In the 
meantime Shaheb Ali was arrested by the Police. Police arrested Hannan, Sumon and Nahid 
also and recovered the dead body of his son from an abandoned house of Jubaer at Auchpara. 
On 28.10.2007 he came to Bangladesh. 
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    13. In cross-examination he stated that they had no enmity with Shaheb Ali but Shaheb Ali 
asked some money to her wife one week before the occurrence. 
 
    14. P.W-5 Md. Rial is the uncle of deceased Injamul. He stated that on 17.10.2007 mother 
of Injamul said that Injamul was not in the house. On 18.10.2007 she stated that some 
kidnappers kidnapped Injamul and demanded Tk. 10,00,000/-  as ransom. On 21.10.2007 
they were going to Azampur to pay ransom but at one stage accused Shaheb Ali refused to 
go. Shaheb Ali said that the kidnappers will recognize him. In the meantime kidnappers 
called to Injamul’s mother that they will not return back Injamul as there are many people 
with her. They came back and her sister Injamul’s mother went to Shaheb Ali’s house and 
requested him to take money and return back Injamul. Shaheb Ali refused but said he will try. 
After 2/1 days kidnappers ordered them to go to Board Bazar area. Injamul’s sister P.W-3 
Dipa, cousin Mukul went there. They and Police were standing inside the spot with civil 
dress. But kidnappers refused to take money. On 26.10.2007 Police arrested accused Hannan, 
Nahid, Sumon and recovered dead body of deceased Injamul.  
 
    15. In cross examination he stated that in his presence Shaheb Ali refused to go to the spot 
and said that kidnappers will recognize him. 
 
    16. P.W-6 Md. Shakil is a 12 years old boy. He stated that, “OVe¡l a¡¢lM 17/10/2007 
Cwz B¢j ®p¢ce j¡hÑm ®Mm¢Rm¡jz p¤je Bj¡L hm CeS¡j¤mL ®XL Beaz B¢j 
CeS¡j¤mL ®c¡L¡el p¡je cy¡¢su b¡La ®c¢Mz B¢j CeS¡j¤mL h¢m ®k, p¤je a¡L 
Hu¡lN¡e ¢ea X¡LRz CeS¡j¤m aMe e¡¢qc J p¤jel L¡R k¡uz CeS¡j¤m aMe Lmj J 
L¡NS Bea a¡cl h¡p¡u k¡uz ®p L¡NS J Lmj Be J Bj¡L h¡p¡u ®ka hmz 
CeS¡j¤m J Bj¡cl h¡p¡ f¡n¡f¡¢nz CeS¡j¤m, p¤je, e¡¢qc, HL¢V i¡‰¡Q¤s¡ h¡s£Ol k¡uz 
h¡¢s¢V i¡‰¡ ®Q¡l¡z B¢j Hu¡lN¡e ¢cu f¡¢M j¡l¡ ®cM¡l SeÉ f¡n HL¢V l¦j cy¡¢su ¢Rm¡jz 
Oll HL¢V ¢Râ ¢cu B¢j a¡¢Lu ®cM¢Rm¡jz p¤je CeS¡j¤ml j¡ul ®j¡h¡Cm eðl ¢S‘p 
Ll¢Rm J p¤je Eš² eðl¢V L¡NS ¢mMRz p¤je fÐbj e¡¢qcl Nm¡u l¢n ¢cu hm ®Lje 
m¡N?  a¡lfl p¤jel Nm¡u l¢n ®cu e¡¢qc Hhw ¢S‘p Ll ®Lje m¡N? a¡lfl p¤je J 
e¡¢qc ¢jm CeS¡j¤ml Nm¡u l¢n ®cuz CeS¡j¤m Nm¡u hÉ¡b¡ m¡NR hm ®Rs ¢ca hmz ¢L¿º 
p¤je J e¡¢qc BlJ ®S¡l V¡e ®cuz aMe CeS¡j¤m j¡¢Va fs k¡uz p¤je J e¡¢qc aMe 
CeS¡j¤mL q¡a dl ®Ve ¢qRs AeÉ Ol ¢eu k¡uz CeS¡j¤m aMe ®L¡e Lb¡ hma f¡l¢ez 
CeS¡j¤mL j¡¢Va öCu ¢cu fÐbj h¡m¤ J fl CV ®cuz B¢j aMeJ ¢LR¤ h¤Ta f¡¢l¢ez 
aMe fÐ¡u l¡a qu k¡¢µRmz B¢j Ju¡m ®hu k¡h¡l pju në ®fu p¤je Bpz p¤je Bj¡L 
hm ®k, Bjl¡ k¡ k¡ Ll¢R a¡ a¥C ®cM¢Rpz a¥C L¡EL hmm CeS¡j¤ml ja¡ ®a¡LJ ®jl 
®gmh¡z B¢j hm¢R ®k, B¢j L¡EL hmh¡e¡z Jl¡ Bj¡L h¢pu l¡Mz l¡a AeL qm 
B¢j h¡¢s Qm k¡Cz Eš² OVe¡ iu B¢j L¡EL h¢m¢ez p¤je J e¡¢qc dl¡ fs¡l fl Eš² 
OVe¡ B¢j ®cM¢R hmm f¤¢mn Bj¡L ¢eu b¡e¡u k¡u J fl ®L¡VÑ Bez B¢j 
jÉ¡¢SØVÌVl L¡R ph OVe¡ hm¢Rz p¤je J e¡¢qc AcÉ XL cy¡s¡e¡ BRz”  
In cross examination he stated that “OVe¡l 2/3 ¢ce fl f¤¢mn Bj¡L dlRz B¢j 
jÉ¡¢SØVÌVl L¡R OVe¡ hm¢Rz k¡ hm¢R a¡ pÈlZ BRz p¡qh Bm£ p¤jeL 2,000/- V¡L¡ 
¢cuR ¢Le¡, e¡¢qcL 540/- V¡L¡ J Bj¡L 50/- V¡L¡ ®ch¡l Lb¡ jÉ¡¢SØVÌVl ¢eLV 
hm¢R ¢Le¡ pÈlZ ®eCz B¢j f¤¢mnL hm¢R ®k, p¡qh Bm£ p¤je J e¡¢qcL ¢L ®ke hm¡h¢m 
Ll¢Rmz Dcl BN p¡qh Bm£ p¤je J e¡¢qcL HLmr V¡L¡ ¢ca Q¡u HLb¡ f¤¢mnl ¢eLV 
hm¢Rz B¢j BlJ hm¢R ®k, fÐbj fÔ¡e Ll i¥al h¡s£a I fÔ¡e Ll¡ pju B¢j Jcl 
f¡nC ¢Rm¡jz  
paÉ ®k, B¢jC CeS¡j¤mL ®XL He¢Rm¡jz B¢j jÉ¡¢SØVÌVl ¢eLV hm¢R ®k, B¢j Q¤f 
Ll Qm k¡Cz f¡nl h¡¢sa k¡C ¢Le¡ je ®eCz CeS¡j¤ml j¡¢ehÉ¡N ®eh¡l Lb¡, ®j¡h¡Cm 
eðl ¢jm¡e¡l SeÉ ®g¡e Ll¡l Lb¡ CaÉ¡¢c hm¢Rz p¤je hm ®k, CeS¡j¤m a¡L 300/- V¡L¡ 
¢cuRz B¢j hm¢R V¡L¡ ¢cuR e¡¢L a¡L ®jl ®gmR¡z p¤je J e¡¢qc Bj¡L Ešl¡ 
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hÊÊÉ¡L j¡LÑV ¢eu k¡u, HLb¡ hm¢Rz Bp¡j£ p¤je J e¡¢qc OVe¡l fl Bj¡L ph pju 
a¡cl L¡R l¡Ma¡z B¢j ®nlf¤l ®Sm¡ ®bL Hp¢Rz Bj¡l j¡ul p¡b Hp¢Rz j¡ hmR 
BS ®L¡VÑ p¡r£ ¢ca qhz j¡ Y¡L¡u L¡S Llz  
paÉ eu ®k, ®p CeS¡j¤ml h¡p¡u L¡S Llz B¢j e¡e¡ e¡e£l p¡b ®nlf¤l b¡¢Lz paÉ eu ®k, 
B¢j HLSe i¡pj¡e V¤L¡Cz  
paÉ ®k, BS B¢j CeS¡j¤ml h¡h¡l N¡s£a Hp¢Rz B¢j Hl BNJ HL¢ce ®L¡VÑ 
Hp¢Rm¡jz Bj¡l j¡ul p¡b Hp¢Rm¡jz paÉ eu ®k, B¢j CeS¡j¤ml M¤el p¢qa S¢sa 
HLSez paÉ eu ®k, M¤e£cl hy¡Q¡e¡l SeÉ ¢jbÉ¡ p¡rÉ ¢cm¡jz” 
 
    17. P.W-7 Shah Md. Mojahidul Islam stated that in his presence Police arrested Hannan 
and Sumon. They recovered a ‘Sprint Mobile’ from Hannan and a ‘simcard’ of ‘warid’ from 
Sumon. They prepared seizure list in his presence and he signed on it. He heard that accuseds 
demanded ransom with that mobile and simcard and killed Injamul. He identified accuseds 
Hannan and Sumon on dock. 
 
    18. P.W-8 Hazi Khalilur Rahman Mollah is the elected commissioner of the place of 
occurrence. He stated that on 26.10.2007 at about 10/10.30 AM RAB recovered a mobile 
phone from Hannan and warid sim from Sumon in his presence. 
 
    19. P.W-9 Md. Nashir Uddin Molla stated that in his presence Police/RAB recovered the 
dead body of Injamul. Police prepared inquest report in his presence and he signed on it.  
 
    20. P.W-10 Iqbal Hossain, Sub Inspector of Police stated that on 25.10.2007 he was posted 
in RAB-11, Company-2 Shimultoli, Gazipur. He collected call lists from informant and 
arrested accused Hannan. He identified the phone numbers from which accuseds demanded 
ransom from the mother of victim Injamul. Then they arrested Sumon and recovered simcard. 
They identified the dead body of Injamul and they stated the plan and occurrence vividly.  
Police/RAB recovered the dead body from an abandoned house of Jubaer.  
 
    21. In cross examination he stated that it is not a fact that recovered mobile phone was not 
Hannan’s phone. 
 
    22. P.W-11 Kazi Abed Hossen, 1st Class Magistrate, Gazipur stated that, in his presence 
Police/RAB recovered the dead body of Injamul. Police prepared the inquest report and he 
signed on it. 
 
    23. He stated that on 28.10.2007 at about 3.00 PM he recorded the confessional statement 
of condemned-prisoner Sumon under Section 164 of the Code after complying with all legal 
formalities. 
 
    24. He further stated that on 28.10.2007 at 12.00 PM he recorded the confessional 
statement of condemned-prisoner Nahid under Section 164 of the Code after complying with 
all legal formalities. 
  
    25. In cross-examination he stated that it is not a fact that he did not record the statements 
properly. He further stated that it is not a fact that at the time of recording the confessional 
statement accused Nahid was a minor boy and for that reason he did not mention his age in 
the form.  
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    26. P.W-12 Dr. Md. Saifuddin was working in the Gazipur Sadar Hospital as a Medical 
Officer. He stated that on 27.10.2007 a Medical Board held the Post Mortem of deceased 
Injamul. He was a member of the Board. He found the following injuries:-  
1. One continuous ligature mark around the neck. Breadth of the ligature mark 1.5 Cm. 
 
    27. He opined that in their opinion death was due to asphyxia resulting from ligature 
strangulation which was antemortem and homicidal in nature. 
  
    28. P.W-13 Nasir Uddin, Sub-inspector was serving in RAB 11, Shimultoly on 19.10.2007.  
On 20.10.2007 informant of the case, mother and sister of deceased Injamul came to their 
office and complained that some kidnappers demanded ransom and kidnapped Injamul. They 
verified the matter, collected the phone numbers and arrested Hannan from Gias Manson 
Garments Factory. They arrested Sumon also and recovered the simcard and confirmed that 
they used this mobile set and simcard and demanded ransom from Injamul’s mother. They 
disclosed the name of Shaheb Ali. On 27.10.2007 in presence of the Magistrate they 
recovered the dead body of Injamul. He identified the mobile set and simcard and accused 
Sumon and Hannan on dock. 
  
    29. In cross examination he stated that it is not a fact that he did not recover the mobile 
phone set and simcard from them.  
 
    30. P.W-14 Al-amin stated that in his presence dead body of Injamul was recovered and he 
raised and brought the dead body in Morgue. 
  
    31. P.W-15 Md. Alam Chand, Sub-Inspector of Police is the Investigation Officer who 
investigated the case. He stated that during investigation he visited the place of occurrences 
and prepared the sketch map with index. He examined the witnesses of the case and recorded 
their statements under Section 161 of the Code. Mother of the victim P.W-2 Sajeda Begum 
informed this matter to RAB. He arrested accused Shaheb Ali. They and RAB jointly arrested 
accused Hannan and Sumon and recovered a mobile phone and simcard. They demanded 
ransom from Injamul’s mother. Accused Sumon told that on 17.10.2007 they killed Injamul. 
They went to the place of occurrence and in presence of Magistrate they raised the dead body 
of Injamul, prepared inquest report, seizure list. Informant and mother of the victim identified 
the dead body. He arrested accused Nahid. He sent accused Sumon and Nahid before 
Magistrate for recording their confessional statement under Section 164 of the Code. He 
collected the Post Mortem report. He stated that after scrutinizing all the papers connected 
with the instant case and observing all the formalities he submitted charge sheet against the 
accuseds under Sections 302/201/109/34 of the Penal Code on 12.09.2008. 
 
    32. These are all the evidences of the prosecution in support of the charge against the 
condemned-prisoners. 
 

    33. In this case condemned-prisoners Ibrahim Hossain Sumon and Nahid Islam made 
confessional Statements before Magistrate 1st Class under Section 164 of the Code. To have a 
better view of the matter, we would like to quote the statements of the accuseds which reads 
as under :- 
 

Confessional statement of Ibrahim Hossain Sumon  
“B¢j j¡mLl h¡s£ ¢Nu¡l gÉ¡ne Q¡L¢l L¢lz A¢gp ®bL Bp¡l pju l¡a 8.00 V¡u 
f¡nl j¡s ®c¢M p¡qh Bm£ ¢pN¡lV M¡µRz ¢lLp¡ ®Rs ¢cu ®qyV k¡¢µRm¡jz p¡qh Bm£ 
a¡L hm ®k, Dcl (Af¡WÉ) Lh ®a¡clz BN¡j£L¡m (fl¢ce) ®cM¡ Lla hmz i¥al 
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h¡s£az fl¢ce e¡¢qc J n¡¢LmL ¢eu k¡Cz Bjl¡ k¡Ju¡l fl p¡qh Bm£ Bpz n¡¢LmL 
f¡¢Wu ¢ca hmz hm ®k, ®a¡l Hje V¡L¡ B¢j ®ch ®k S£he ®a¡l Bl Q¡L¢l Lla qh 
e¡z Bj¡l 1V¡ L¡S Ll ¢c¢hz 1 mr V¡L¡ hmz fl BlJ 20,000/- V¡L¡ h¡s¡u ¢ca hmz 
aMe Bjl¡ l¡¢S qCz Bjl¡ ¢L L¡S ¢S‘p L¢lz aMe 2000/- V¡L¡ Ma ®cuz aMe hm 
1V¡ ®RmL ®jl ®gma hmz ¢S‘p L¢l ®L? ®p hm CeS¡jz jl ®gm¡l p¡b p¡b a¥C 
V¡L¡ f¡¢hz H Lb¡…¢m Dcl 4/5 ¢ce BNz 1¢ce fl ®c¢M ®k S¡uN¡u j¡l¡l Lb¡ pM¡e 
h¡¢m ®gmaRz N¡R…¢mJ L¡Vz B¢j Bl e¡¢qc aMe h¡Eä¡¢lV¡l ¢ial ¢WL L¢lz B¢j 
n¡¢Lm, e¡¢qc S¡uN¡V¡ ®c¢Mz n¡¢LmL h¢m¢e (AØfø)? fl¢ce CV B¢e J h¡m¤ h¡Eä¡¢ll 
p¡bC ¢Rmz fl¢ce Bl¡ ¢LR¤ ®f¡m¡f¡e ¢eu S¡uN¡V¡ °al£ L¢lz n¡¢Lml (®Rys¡) a¡cl 
h¢m ®k, ®Mm¡ Ll¢Rz 03 ¢ce dl L¢lz e¡¢qc 02 ¢ce Llz B¢j Bl n¡¢Lm phpju L¡S 
L¢lz p¡qh Bm£ Dcl ¢ce j¡la hmz Bjl¡ e¡ Ll¡u 16 a¡w n¡¢LmL f¡W¡u 01 h¡lz 
aMe f¡u¢ez Hp fs z 17 a¡w Bjl¡ 2 V¡u CeS¡jl h¡p¡l p¡je k¡Cz L¡Cu¤j J a¡l hå¤ 
¢Rmz Jl¡ S¡ee¡z n¡¢LmL J p¡q£eL f¡W¡Cz 2.35 H Jl¡ ¢eu Bpz L¡Cu¤jl¡ N¡jÑ¾Vp 
fkÑ¿¹ Hp h¡p¡u k¡uz n¡¢Lm Bl e¡¢qc k¡uz B¢j Lmj, L¡NS B¢ez ®cu¡m VfL¡u k¡Cz 
CeS¡jl h¡p¡l eðl Q¡Cz e¡¢qc Q¡uz e¡¢qcL ®cCz n¡¢LmL f¡¢Wu ®cCz e¡¢qc fÐbj 
Nm¡u fQ¡uz CeS¡j J B¢j HL¢cL Ll d¢l ®Mm¡l Rmz fl CeS¡jL ®Mm¡l Rm d¢lz 
B¢j Bl R¡¢s¢ez CeS¡jL ®fQ¡Cz a¡l S¡uN¡u ®Lhm e¡¢qc dlz B¢j dlC b¡¢Lz e¡¢qc 
V¡CV ®cu¡ öl¦ Llz p¤a¡l l¢nz ®p Rs ¢ca hmz Bjl¡ dl b¡¢Lz ®p hp fsz Bjl¡J 
hp f¢sz ®p R¡s¡e¡l ®Qø¡ Llz fl ®Q¡M h¾d Ll z ¢SqÆ¡ AÒf ®hl Ll j¡l¡ k¡uz f¡nl 
l¦j l¡¢Mz ma¡f¡a¡ …¢m (AØfø)z e¡¢qc hp¡ m¡nl L¡Rz B¢j q¡a d¢l, e¡¢qc f¡ dlz f§hÑ 
f¢ÕQj ®n¡u¡Cz ma¡…¢m cCz j¡¢e hÉ¡N ®eCz h¡¢m ®cCz c¤C m¡Ce CV ¢hR¡Cz a¡lfl h¡¢m 
®cCz S¤a¡ f¡nl f¡¢ea ®g¢m LQ¤¢lf¡e¡l Eflz n¡¢Lm ®cM ¢L¿º Bjl¡ S¡ea¡j e¡ ®p ®k 
®cMRz j¡¢e hÉ¡N 232/- ¢Rmz n¡¢Lm J h¡µQ¡cl M¡Ju¡a ®eCz ®V¢mg¡el ®c¡L¡e ®bL 
Jl¡ h¡p¡u CeS¡j¤mL Q¡uz Dc ®j¡h¡lL ¢ca hmz  
fl¢ce 18/10/2007 A¢gp k¡Cz q¡æ¡eL ph M¤m h¢mz påÉ¡ 6.00 V¡u CeS¡jl h¡p¡u 
q¡æ¡e a¡l ®j¡h¡Cm ®bL call Llz CeS¡jl BÇj¡L hm Bfe¡l ®Rm Bj¡cl L¡Rz Q–
NË¡j ®bL hm¢Rz V¡L¡ m¡Nhz pwMÉ¡ hm¢ez p¡b p¡b call  Bpz ®p p£j M¤m l¡Mz fl¢ce 
öœ²h¡lz e¡¢qcL ¢eu 4 V¡u q¡æ¡el h¡p¡u B¢pz 7.00 V¡u a¡L f¡Cz a¡L call ¢ca 
h¢mz ®p hm SIM i‰ ®gm¢Rz HL ®c¡L¡ec¡ll L¡R 200 V¡L¡ ®fa¡jz 90 V¡L¡ M¡Cz 
h¡L£ V¡L¡ WARID Hl SIM eCz e¡¢qc 1V¡ ®j¡h¡Cm Bez fl ö¢e q¡¢egl z call ®cCz 10 
m¡M Q¡Cz fl¢ce pL¡m call ®cCz V¡L¡ Q¡Cz a¡l¡ fÐj¡Z Q¡uz S¤a¡l Lb¡ h¢mz ¢Nu ®c¢M Q¤¢l 
quRz 3 m¡M ¢ca Q¡uz e¡¢qc e¡ Llz fl ph ¢ca Q¡Cm e¡¢qc hm, Bõ¡l Sh¡e B¢j 
¢gl¡u ¢chz House Building H ®ka hm e£m n¡¢s fsz fl L¡m n¡¢s fl Bpa hmz 
p¡b 1 Se f¡”¡h£ fs¡ Bpa hmz 1 O¾V¡ BN call ®cCz 5.30 H Bh¡l call ®cCz fl 
p¡qh Bm£ call ®cuz hm ®k, p¡hd¡e ®bL¡z Bl¡ L’Se ®m¡L BpRz ®ej j¡LÑV ®bL 
¢ial k¡Cz B¢j m¤¢Lu call ®cCz ®h¢n ®m¡L BeRe ®Le? n¡¢Lm p¡b ¢Rmz fl¢ce A¢gp 
k¡C¢ez Spot Hl L¡R Hp (®Rys¡) f¡Cz ®pM¡e ¢Nu ®c¢M Nå HM¡e ®bLC Bh¡l CV ®cCz 
l¡a call ®cCz e¡¢qc hmz 4 m¡M p¤¢hd¡ f¡CRez HMe 7 m¡M ¢chez ®p¡jh¡l V¡L¡ ¢ch 
hmz fl¢ce A¢gp ¢Nu q¡æ¡eL h¢mz q¡æ¡e call ®cuz ®p N¡¢m ®cuz fl¢ce hªqØf¢ah¡l 
CeS¡jl ®h¡e Lb¡ hmz 5 m¡M l¡¢S quz l¡a call ®cCz CeS¡jl Nm¡ öea Q¡uz L¡¢S 
l¦ým B¢jeL ¢WL L¢lz öœ²h¡l 26 a¡w q¡æ¡el ®j¡h¡Cm Lj ®n¡e¡ k¡u hm ®p No H call 
L¢lz ®h¡XÑ h¡S¡l V¡L¡ Bea h¢mz l¦ým hm c£f¡ Bf¤ Bj¡L ¢eu k¡ez i¡m¡ m¡Ne¡z 
Bjl¡ Qm B¢pz l¡a 8 V¡u R¡c k¡Cz fl q¡æ¡eL 9 V¡l ¢cL RAB Police dlz 1 O¾V¡ fl 
Efl Hp Bj¡L SI e¡¢pl dlz B¢j l¡a 3 V¡u RAB J Police ®L S¡uN¡ ®cM¡Cz Bjl¡ 
p¡qh Bm£l L¡R V¡L¡ ®Qu¢Rm¡jz ¢ch hm ®cu¢ez” 
 

Confessional Statement of Nahid Islam 
 “p¡qh  Bm£ ïal  ¢h¢ôw H X¡Lz Dcl 2/3 ¢ce BNz hm 1 V¡ ®RmL j¡la qhz D-
cl ¢cez B¢j h¢m ®LE (AØfø) f¡l e¡z 1 mr 20,000/- ¢WL quz L¡Sl fl¢ce ¢chz 
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BN 2000/- ®cuz 17/10/09 n¡¢Lm X¡L ®cuz 3.15 V¡u CeS¡j ®hs¡uz B¢j, p¤je ®p J 
n¡¢Lm HL p¡b k¡Cz p¤je Lmj, fÉ¡X Bea k¡uz a¡l Y¥L¡C I  Spot Hz eðl ®eC CeS¡-
jl j¡ulz l¢n ®hl L¢lz p¤je BN Bj¡l Nm¡u ®cuz  p¤je HL¢cL, CeS¡j BlL¢cLz 
Lb¡ hm®a f¡¢l e¡z R¡sz fl CeS¡jL hm z B¢j 1 ¢cL, p¤je 1 ¢cLz fÐb®j 1 V¡ fÉ¡Q 
a¡lfl 2 Se S¡uN¡ hc¢m Ll Bl 1 V¡ fÉ¡Q ®cCz q¡a ¢cu   ¢e®od Ll, fs k¡uz 15/20 
¢jx dl 2 Se dl l¡¢Mz ®p a¡lfl R¡sm Ol Ol në Llz fl Bh¡l d¢lz j¡l¡ k¡uz f¡nl 
l¦j l¡¢Mz B¢j f¡u d¢l, p¤je q¡®a dl I l¦j ®bL H l¦j ¢eu B¢pz Bj¡l M¡l¡f 
m¡N¢Rmz ®Rs ¢ca h¢mz p¤je hm R¡sm Bjl¡ jlhz ma¡f¡a¡ ¢cu Y¡¢Lz h¡m¤ ¢ca B¢pz 
n¡¢Lm Bp flz Bjl¡ h¡¢m ¢ca h¢mz B¢j CV ®cCz fl h¡¢m ®cCz fl¢ce Bh¡l CV 
®cuz B¢j ¢Rm¡j e¡z Bj¡L  560 V¡L¡ p¤je ®cuz 2,000/-b¡Lz ®c¡L¡e ¢Nu Q¡ ¢hú¥V 
(®Rys¡) j¡l¡l ¢cez 2/3 ¢ce fl ®cM¡ quz fQ¡ Nå f¡Cz p¡¢Lm, p¤je J B¢j Hhw ¢LR¤ h¡µQ¡ 
¢jm h¡¢m ®cCz f¡¢e ®cCz B¢j e¡e¡l h¡p¡u  k¡Cz Hp ö¢e ¢Xj i¡¢S Ll JM¡e i¡a, Jl¡ 
i¡a M¡hz B¢j M¡C¢ez Hp ®c¢M n¡¢Lml¡ ¢pN¡lV M¡u hm ®j¡nÑcl¡ a¡L j¡lz Ju¡¢lcl 
®j¡h¡Cm L¡XÑ Lez Bj¡L Lb¡ hma hmz p¤je hm 10 m¡Mz a¡l BN B¢j h¢mz Jl j¡ 
l¡¢S quz BSjf¤l hË¡L j¡LÑV O¤l¡C V¡L¡ ®cu¡l e¡jz AeL j¡e¤oz ®lm m¡Ce h¢pz p¡qh 
Bm£L dlR ®c¢Mz Hlfl p¤jel¡ ¢L LlR hmR S¡¢e e¡z CeS¡jl j¡¢e hÉ¡N ¢eu Bj¡L 
®cuz B¢j XÊe ®gm£z” 
 
    34. Dr. Md. Bashir Ullah, learned Deputy Attorney General with Mr. Raja Kamrul Islam, 
learned Assistant Attorney General with Mr. Md. Shamim Khan, learned Assistant Attorney 
General with Mr. Al Mamun, learned  Assistant  Attorney General appearing on behalf of the 
State placed before us the FIR, Charge Sheet, the depositions of the witnesses, Post Mortem 
report, seizure list, confessional statement of Sumon and Nahid made under Section 164 of 
the Code, judgment and other relevant materials on record.  
 
    35. Dr. Md. Bashir Ullah, learned Deputy Attorney General submits that the learned Trial 
Court rightly relied upon the above mentioned evidences including confessional statements 
made under Section 164 of the Code of condemned-prisoner Nahid and Sumon, evidences of 
recovery the dead body of deceased Injamul, mobile messages and relevant simcard with 
mobile set and other evidences arrived at a correct decision against the aforesaid condemned-
prisoners and convict-appellant. Learned Deputy Attorney General also referred the cases of 
47 DLR(AD)(1995) Abdul Munem Chowdhury @ Momen vs. State, 17 BLC(2012)176 State 
vs. Ripan Howlader and another, 46 DLR(1994)461 Bimal Das vs. The State, 47DLR(1995) 
542 Baktiar Hossain vs. State, 14BLD(AD)(1994)218 Bimal Das vs. The State, 19 
DLR(1967) 573 Hari Pada Debnath and another vs. The State, 15DLR(1973)41 The State vs. 
Badiuzzaman and another, 23 BLD(AD)(2003) 187 Mona Alias Zillur Rahman vs. The State. 
 
    36. Mr. SM Shahajahan, learned Advocate assists the State. He submits that it appears 
from record that the confessional statements of Nahid and Sumon were duly recorded by 
P.W-11 learned Magistrate Mr. Kazi Abed Hossain. The confessing accuseds did not report 
to the Magistrate about any torture by the Police and no such allegation of torture has been 
recorded by the Magistrate. He further submits that accused Nahid was adult as per law at the 
time of recording the confessional statement and these statements are fully inculpatory in 
nature, as well as voluntary and true. He further submits that with the aid of corroborative 
evidences of P.W-1, P.W-2, P.W-3 and P.W-6 learned Trial Court rightly relied upon the 
confessional Statements of Nahid and Sumon and arrived at a correct aforesaid decision 
against the condemned-prisoners and appellants. 
 
    37. Dr. Saifuddin Mahmud, learned Advocate appearing on behalf of condemned-prisoner 
Shaheb Ali submits that condemned-prisoner Shaheb Ali did not confess his guilt under 
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Section 164 of the Code. He submits that the conviction can be based on co-accused’s 
judicial confession if it is established that it is true and voluntary and is substantiated by other 
evidences, whether direct or circumstantial and materials on record. But in this case he 
submits, P.W-11 Kazi Abed Hossain, learned Magistrate 1st Class did not observe the 
formalities of section 164 and 364 of the Code at the time of recording the confessional 
statements of co-accuseds Sumon and Nahid. He further submits that in this case learned 
Judge of the Trial Court failed to asses the truthfulness of the confessional statement of co-
accuseds and for that reason except this questionable confessional statements of co-acuseds, 
without aid of other direct or circumstantial evidences against condemned-prisoner Shaheb 
Ali, it is unsafe to convict under Section 302 of the Penal Code and thus the impugned 
judgment and order of conviction and sentence is liable to be set aside. He also refered the 
case of 21 DLR(SC)(1969) Md. Ramzan vs. Nasir Hossain and another. 
 
    38. Mr. Md. Hafizur Rahman Khan, learned State Defence Lawyer on behalf of 
condemned-prisoner Ibrahim Hossain Sumon submits firstly, that the so-called confessional 
statement was not properly recorded by learned Magistrate secondly, at the time of 
occurrence P.W-6 Md. Shakil was a boy of 8 years old only, and it is unsafe to believe his 
statement, thirdly, the Investigating Officer P.W-15 Md. Alam Chand did not properly seized 
the so-called call list, fourthly, it appears that Sumon was arrested on 26.10.2007 at 7/8 PM 
but produced before Magistrate on 28.10.2007 at 12.10 PM fifthly, condemned-prisoner-
appellant Sumon retracted his so-called confession on 13.12.2007 just after 45 days. Lastly, 
he submits that the learned Judge of the Trial Court misinterpreted, misread and 
misunderstood the oral evidence as well as so-called confessional statement and documentary 
evidence in the case and erred in convicting and sentencing the condemned-prisoner Sumon 
on such misreading and misapplication of evidence and as such the impugned judgment is 
liable to be set aside in respect of condemned-prisoner Ibrahim Hossain Sumon. 
  
    39. Mr. A.K.M. Fazlul Huq Khan Farid, learned Senior Advocate with Mr. Md. Abu Taher 
Miah,  learned Advocate with Mr. Saifur Rahman Rahi, learned Advocates appearing on 
behalf of condemned-prisoner-appellant Nahid Islam submit firstly, that Nahid was a minor 
boy at the time of occurrence, secondly at the time of recovery the dead body of deceased 
Injamul, he was not present in the place of occurrence, thirdly P.W-6 was a minor boy but 
learned Judge did not examine him that he is capable to give any evidence on dock. Lastly, 
Mr. Farid submits that the learned Magistrate failed to record his so-called confessional 
statement under Section 164 of the Code properly and as such the judgment and order of 
conviction and sentence is liable to be set aside in respect of Nahid. 
 
    40. Now in view of submissions and counter submissions of the learned Deputy Attorney 
General, learned State Defene Lawyer and learned Advocate of the condemned-prisoner-
appellants Nahid and Shaheb Ali as above, let us review the relevant evidences and materials 
on record and scan the attending circumstances of the case to arrive at a correct decision as to 
whether the learned Judge was justified in passing the impugned judgment and order of 
sentence. 
 
    41. It has been established by the evidences of P.W-12 Dr. Md. Saifuddin Ahmed and 
other witnesses that Injamul was murdered as alleged by the prosecution and this is not 
disputed by the defence. The material point which called for determination is whether the 
condemned-prisoners or any of them committed the said murder in furtherance of their 
common intention.  
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    42. This is undeniably a case of gruesome murder of a young boy the unfortunate Injamul. 
It appears that the learned Judge of the Trial Court considering the (a) judicial confession of 
condemned-prisoners Sumon and Nahid made under Section 164 of the Code, (b) P.W-6 Md. 
Shakil’s statement, who is an eye witness of the occurrence (c) statements of P.W-1,2,3 and 
others (d) recovery of the dead body of Injamul which was detected by condemned-prisoner 
Sumon and convict-appellant (now absconding) Md. Hannan, (e) recovery of simcard and 
mobile set from Sumon and Hannan found them guilty as aforesaid. 
 
    43. Firstly, let us see whether learned Judge of the Trial Court considering the facts, 
circumstances and evidences, convicted the condemned-prisoner-appellant Shaheb Ali 
correctly or not.  
 
    44. Admittedly, condemned-prisoner-appellant Shaheb Ali did not confess his guilt. It is 
the established legal principle that the statement under Section 164 of the Code can not be 
used against any other co-accused without any aid of further corroborative evidence and 
circumstances. In this case co-accused Sumon categorically stated in his statement made 
under Section 164 of the Code that “B¢j j¡mLl h¡s£ ¢Nu¡l gÉ¡ne Q¡L¢l L¢lz A¢gp 
®bL Bp¡l pju l¡a 8.00 V¡u f¡nl j¡s ®c¢M p¡qh Bm£ ¢pN¡lV M¡µRz ¢lLp¡ ®Rs 
¢cu ®qyV k¡¢µRm¡jz p¡qh Bm£ a¡L hm ®k, Dcl (Af¡WÉ) Ll ®a¡clz BN¡j£L¡m 
(fl¢ce) ®cM¡ Lla hmz i¥al h¡s£az fl¢ce e¡¢qc J n¡¢LmL ¢eu k¡Cz Bjl¡ 
k¡Ju¡l fl p¡qh Bm£ Bpz n¡¢LmL f¡¢Wu ¢ca hmz hm ®k, ®a¡l Hje V¡L¡ B¢j 
®ch ®k S£he ®a¡l Bl Q¡L¢l Lla qh e¡z Bj¡l 1V¡ L¡S Ll ¢c¢hz 1 mr V¡L¡ hmz 
fl BlJ 20,000/- V¡L¡ h¡s¡u ¢ca hmz Bjl¡ aMe l¡¢S qCz Bjl¡ ¢L L¡S ¢S‘p 
L¢lzaMe 2000/- V¡L¡ Ma ®cuz aMe hm 1V¡ ®RmL ®jl ®gma hmz ¢S‘p L¢l 
®L? ®p hm CeS¡jz jl ®gm¡l p¡b p¡b a¥C V¡L¡ f¡¢hz”………“p¡qh Bm£ Dcl ¢ce 
j¡la hmz”  
Condemned-prisoner Nahid in his statement made under Section 164 of the Code also stated 
that “p¡qh Bm£ i¥al ¢h¢ôw H X¡Lz Dcl 2/3 ¢ce BNz hm 1 V¡ ®RmL j¡la qhz 
Dcl ¢cez B¢j h¢m ®LE (AÖfø) f¡le¡z 1 mr 20,000/- ¢WL quz L¡Sl fl¢ce ¢chz 
BN 2000/- ®cuz”  
 
    45. In this case P.W-1 Md. Mobarrak Akanda the informant of the case stated on dock that 
the kidnappers asked them to go to Azampur. The informant, accused Shaheb Ali and others 
tried to go there. But kidnappers stated to his mother-in-law P.W-2 Sajeda Begum that they 
did not send back Injamul as there are many people with her. The kidnappers also said to her 
that Shaheb Ali is a man of their group. It appears from record that accused Shaheb Ali did 
not deny this statement that it is not a fact that Shaheb Ali is a member of kidnapper’s group. 
 
    46. P.W-2 Sajeda Begum, the mother of deceased Injamul stated on dock that “a¡l¡ 
Bj¡L  V¡L¡ J Nqe¡ ¢eu Ešl¡ BSjf¤l hÐ¡L j¡LÑV ®ka hm Hhw Eš² ÙÛ¡e h¡bl¦jl 
SmR¡c V¡L¡ J Nqe¡ ®lM Bpa hmz a¡l¡ Bj¡L L¡m¡ n¡¢s fs ®ka hm ¢L¿º B¢j 
L¡m¡ n¡¢s fs k¡C¢ez B¢j HL¡ V¡L¡ ¢eu ®ka p¡qp e¡ ®fm Bp¡j£ p¡qh Bm£l hs 
i¡C ®p¢mjL p¡b ¢eu ®ka Q¡Cz ¢L¿º ®p¢mj Bj¡l p¡b k¡u¢ez p¡qh Bm£L Bj¡l 
p¡b f¡W¡uz B¢j J p¡qh Bm£ HL¢V ¢lLp¡u E¢Wz p¡jeC p¡qh Bm£l ®jS i¡C a¡cl 
c¡L¡e hp¡ ¢Rmz p¡qh Bm£ J  a¡l ®jS i¡C flØfl ®Q¡M Cn¡l¡ ¢cm Eq¡ B¢j ®cM 
®g¢mz Aafl LmS ®NV ¢p, He,¢S i¡s¡ L¢lz B¢j J p¡qh Bm£ Ešl¡ BSjf¤l fkÑ¿¹ 
®Nm p¡qh Bm£ Bj¡L S¡e¡u j¡LÑV L¢ba ÙÛ¡e ®p k¡h e¡z B¢j e¡ k¡h¡l L¡lZ ¢S‘¡p¡ 
Llm ®p S¡e¡u ®k, JM¡e ®Nm AfqlZL¡l£l¡ a¡L ¢Qe ®gmhz B¢j aMe p¡qh Bm£L 
h¢m ®k, ®a¡j¡L a¡l¡ ¢Qem a¥¢jJ a¡cl ®Qez B¢j V¡L¡ ¢chz a¥¢j CeS¡j¤mL ®glv Bez 
B¢j ®L¡e¢ce L¡l¡ L¡R j¤M M¤mh¡ e¡z a¡lfl p¡qh Bm£ l¡S£ qu Hhw hÐÉ¡L j¡LÑV k¡Cz 
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aMe HL¢V ®g¡e Ll AfqlZL¡l£l¡ hm ®k, Ha m¡L  HeRe ®Le? Bfe¡l V¡L¡ ¢eh e¡z 
Bfe¡l ®Rml p¡VÑ fÉ¡¾V f¡¢Wu chz Bfe¡l ®Rml nl£ll ®L¡e fnjJ ®cMa f¡he e¡z 
B¢j aMe V¡L¡ ®glv ¢eu h¡p¡u Qm B¢pz B¢j aMe V¡L¡l hÉ¡N ¢eu p¡qh Bm£cl 
h¡p¡u Y¤¢Lz ®pM¡e a¡l HL¢V Ol Y¤L B¢j p¡qh Bm£L Ae¤l¡d L¢l V¡L¡l hÉ¡N¢V l¡Ma 
Hhw Bj¡l ®RmL ®glv ¢caz ¢L¿º p¡qh Bm£ V¡L¡l hÉ¡N l¡M¢ez B¢j V¡L¡l hÉ¡N ¢eu 
h¡p¡u Qm B¢pz fl¢ce AfqlZL¡l£l¡ Bj¡l ®j¡h¡Cm ¢jp Lm ®cuz B¢j a¡cl Lm ¢cm 
a¡l¡ ¢eSl¡ hm ®k, p¡qh Bm£ V¡L¡l hÉ¡N ®Le l¡M¢e Hhw a¡cl ®Le V¡L¡ ®cu¢ez” 
 
    47. She stated that after coming back from Azampur, Police arrested Shaheb Ali. She 
further stated that, “Bp¡j£l¡ ®NËga¡l qh¡l f§hÑ Bj¡L ®g¡e hm ®k, “Bf¢e M¤h Q¡m¡L 
qu ®NRez Bf¢e Bj¡cl ®m¡L d¢lu ¢cuRez a¡cl ®m¡L ®L S¡ea Q¡Cm a¡l¡ S¡e¡u 
®k, p¡qh Bm£ a¡cl hsi¡Cz” Condemned-prisoner Shaheb Ali did not deny this specific 
statement of P.W-2 Sajeda Begum also.  
 
    48. P.W-3 Shoheli Akhter Dipa, elder sister of deceased Injamul corroborated the 
statements of P.W-1 and P.W-2. She stated that “AfqlZL¡l£l¡ BÇj¤l L¡R Bh¡l V¡L¡ Q¡uz 
Bj¡l BÇj¤L Ešl¡ BSjf¤l hÊÉ¡L j¡LÑV ®ka hm z Bj¡l BÇj¤  Bp¡j£ p¡qh Bm£L 
¢eu Eš² Øq¡el ¢cL lJe¡ Llz p¡qh Bm£ AdÑL l¡Øa¡u ¢Nu hm ®k, ®p Bl k¡h e¡z 
®Lee¡ AfqlZL¡l£l¡ a¡L ¢Qe ®gmhz BÇj¤ hm ®k, Bj¡l p¡b ®Nm ®a¡j¡l Ap¤¢hd¡ q-
h e¡z Bj¡l BÇj¤ BSjf¤l Eš² Øq¡e ®f±yR¡l f§hÑC a¡l ®j¡h¡Cm ®g¡e Bp ®k, I¢ce 
a¡l¡ V¡L¡ ¢ehe¡z AeÉ¢ce ¢ehz Hlfl Bj¡l j¡ h¡p¡u Qm Bpz Hl flflC BÇj¤l 
®j¡h¡Cm Bh¡l ®g¡e Bp I ®g¡e¢V B¢j ¢l¢pi L¢lz AfqlZL¡l£l¡ hm ®k BÇj¤ L¡S¢V 
i¡m¡ Ll¢ez L¡lZ a¡cl hs i¡CL dlRz B¢j ¢S‘¡p¡ Ll¢R a¡cl hs i¡C ®L, a¡l¡ 
hm ®k a¡cl hs i¡C p¡qh Bm£z” 
 
    49. In cross examination Shaheb Ali did not deny her aforesaid statement specifically. 
Thus she corroborated the evidences of P.W-1 and P.W-2. 
 
    50. In the case of Babar Ali Mollah vs. State, reported in 44 DLR (AD) 10 it was held 
that a confession made by co-accused in a joint trial for the same offence affecting himself 
and others may be taken into consideration and the confession of such an accused may lend 
assurance to other evidence. 
 
    51. In the case of Lutfun Nahar Begum vs. State reported in 27 DLR(AD)29 it was held 
that confession of an accused can not be treated as substantive evidence against another 
accused but it can only be used to lend assurance to other evidence. 
 
    52. It appears from the above confessional statements and the statement of P.W- 15 Md. 
Alam Chand, the Investigating Officer that P.W-1, P.W-2 and P.W-3 have corroborated each 
other regarding the act of Shaheb Ali at the time of occurrence. There is no reason to 
disbelieve their statements.  
  
    53. We find that the learned Judge of the Trial Court with the aid of facts and 
circumstancial evidences from record particularly the corroborated statements of P.W-1, 
P.W-2 and P.W-3 rightly relied upon the confessional statements of above mentioned co-
accuseds Nahid and Sumon that condemned-prisoner-appellant Shaheb Ali was the 
mastermind and he indirectly participated in commission of murder of Injamul which was 
pre-planed and very much clear. 
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    54. Considering the facts, circumstances and evidences on record, we find that the 
prosecution has been able to prove the charge against the condemned-prisoner-appellant 
Shaheb Ali beyond all reasonable doubt. 
  
    55. Now let us see whether the Judge of the Trial Court convicted Ibrahim Hossain Sumon 
correctly or not. 
 
    56. It appears that condemned-prisoner Ibrahim Hossain Sumon made a confessional 
statement under Section 164 of the Code and P.W- 11 Kazi Abed Hossen, learned Magistrate 
recorded that statement. It further appears that this confessional statement is an in-culpatory 
statement. It is now well settled that judicial confession if it is found to be true and voluntary 
can form the sole basis of conviction as against the maker of the same.  
 
    57. In this case P.W-6 Md. Shakil is the star witness of the prosecution case, though he was 
a boy of about 8 years old at the time of occurrence. He categorically and specially stated 
how and when deceased Injamul was killed by Sumon and Nahid. After 4 years he 
specifically narrated the occurrence on dock. He stated that “O®ll HL¢V ¢RcÊ ¢c®u B¢j 
a¡¢L®u ®cM¢Rm¡jz p¤je CeS¡j¤®ml j¡®ul ®j¡h¡Cm eðl ¢S®‘p Ll¢Rm J p¤je Eš² eðl¢V 
L¡NS ¢mM®Rz p¤je fËbj e¡¢q®cl Nm¡u l¢n ¢c®u h®m ®Lje m¡®N? a¡lfl p¤j®el  Nm¡u 
l¢n ®cu e¡¢qc Hhw ¢S‘¡p¡ L®l ®Lje m¡®N? a¡lfl p¤je J e¡¢qc ¢j®m CeS¡j¤ml Nm¡u 
l¢n ®cuz CeS¡j¤m Nm¡u hÉ¡b¡ m¡NR h®m ®R®s ¢c®a h®mz ¢L¿º p¤je J e¡¢qc BlJ ®S¡®l 
V¡e ®cuz aMe CeS¡j¤m j¡¢V®a f®s k¡uz p¤je J e¡¢qc aMe CeS¡j¤m®L q¡a d®l ®V®e 
¢qR®s AeÉ O®l ¢e®u k¡uz CeS¡j¤m aMe ®L¡e Lb¡ hm®a f¡®l¢ez CeS¡j¤m®L j¡¢V®a öC®u 
¢c®u fËb®j h¡m¤ Jfl CV ®cuz B¢j aMeJ ¢LR¤ h¤T®a f¡¢l¢ez aMe fË¡u l¡a q®u k¡¢µRmz 
B¢j Ju¡m ®h®u k¡h¡l pju në ®f®u p¤je B®pz p¤je Bj¡®L h®m ®k, Bjl¡ k¡ k¡ L®l¢R a¡ 
a¤C ®cM¢Rpz a¥C L¡E®L hm®m CeS¡jj¤ml j®a¡ ®a¡®LJ ®j®l ®gm®h¡z B¢j h®m¢R ®k, 
B¢j L¡E®L hm®h¡e¡z Jl¡ Bj¡®L h¢p®u l¡®Mz l¡a A®eL q®m B¢j h¡s£ Q®m k¡Cz Eš² 
OVe¡ i®u B¢j L¡E®L h¢m¢ez p¤je J e¡¢qc dl¡ fs¡l fl Eš² OVe¡ B¢j ®c®M¢R hm®m 
f¤¢mn Bj¡®L ¢e®u b¡e¡u k¡u J f®l ®L¡®VÑ A¡®ez B¢j  jÉ¡¢S®ø®ÊVl L¡®R ph OVe¡ h®m¢Rz 
p¤je J e¡¢qc AcÉ X®L cy¡s¡®e¡ B®Rz” 
 
     58. But none of the accuseds including Sumon and Nahid challenged the narration of the 
occurrence as above by P.W-6 Shakil. They did not attract P.W-15 Md. Alam Chand, the 
Investigating Officer that P.W-6 Md. Shakil did not disclose above narration of occurrence 
before him under Section 161 of the Code. 
 
    59. Furthermore, it appears that in presence of condemned-prisoner Sumon Police/RAB 
recovered the dead body of Injamul and P.W-5 Md. Rial, P.W-9 Md. Nashir Uddin Molla, 
P.W-13 Md. Nasir Uddin, P.W-14 Alamin and P.W-15 Md. Alam Chand specifically stated 
that in their presence Police and RAB recovered the dead body of deceased Injamul from the 
place of occurrence and condemned-prisoner Sumon was present there and he detected the 
place of occurrence and dead body of Injamul. 
 
    60. It is true that learned Magistrate P.W-11 Kazi Abed Hossen did not record the 
confessional statement under Section 164 of the Code of condemned-prisoner Sumon 
properly. He did not alert him that he would not be remanded to Police custody if he failed to 
confess or he did not fill up the relevant columns properly. Furthermore he did not make any 
certificate in column 8 of the confessional statement but we think this type of omission 
cannot be considered as fatal defect in this particular case when P.W-6 Md.Shakil the only 
eye witness of the case categorically narrated the occurrence and this statement was not 
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challenged by defence. Moreover, P.W-6’s statement corroborated the statements of P.W-5, 
9, 13, 14 and 15 who stated that in their presence condemned-prisoner Sumon detected the 
dead body of deceased Injamul from place of occurrence. 
 
    61. Considering the facts, evidences and circumstances of the case in this regard, we are of 
the view that the prosecution has been able to prove the charge against condemned-prisoner 
Ibrahim Hossain Sumon beyond all reasonable doubt.  
 
 62. Now let us discuss about Nahid Islam’s sentence. 
 It appears from record that Nahid Islam confessed his guilt and made a confessional 
statement under Section 164 of the Code before learned 1st Class Magistrate P.W-11 Md. 
Abed Hossen. It appears that learned Magistrate P.W-11 Kazi Abed Hossen did not record 
this statement properly. He did not comply the mandatory provision of law though this type 
of omission can not be considered as fatal defect in this particular case when P.W-6 the 12 
years old eye witness categorically and specifically narrated the occurrence that Sumon and 
Nahid actively participated to kill deceased Injamul. Defence did not deny or challenge this 
narration. Furthermore, P.W-5, 9, 13, 14 and 15 stated that they were present at the time of 
recovery the dead body of Injamul in presence of accused Sumon, Police and RAB. So, we 
can safely presume that the condemned-prisoner-appellant Nahid Islam actively participated 
in the killing of deceased injamul. 
 
    63. Mr. A.K.M. Fazlul Huq Khan Farid, learned Advocate with Mr. Md. Abu Taher Miah, 
learned Advocate with Mr. Saifur Rahman Rahi, learned Advocate appearing on behalf of 
condemned-prisoner-appellant Nahid Islam submit that the trial was illegal because the 
convict petitioner was below the age of 16 years at the time of his trial which was held with 
other adult persons, which is barred under Section 6(1) of the Children Act, 1974 and Mr. 
Farid submits that the condemned-prisoner-appellant Nahid should have tried as a Juvenile 
offender under Section 6 of the Childrens Act, 1974.  
 
    64. Section 6(1) and 6(2) of the said Act reads as follows:- 

6. (1) “Notwithstanding anything contained in section 239 of the Code or any other 
law for the time being in force, no child shall be charged with, or tried for, any 
offence together with an adult..” 
6. (2) “If a child is accused of an offence for which under section 239 of the Code or 
any other law for the time being in force such child but for the provisions of sub-
section (1) could have been tried together with an adult, the Court taking cognizance 
of the offence shall direct separate trials of the child and the adult.” 

 
    65. Child has been defined in section 2(f) of that Act which reads as follows: 

2(f) “child” means a person under the age of sixteen years, and when used with 
reference to a child sent to a certified institute or approved home or committed by a 
Court to the custody of a relative or other fit person means that child during the whole 
period of his detention notwithstanding that he may have attained the age of sixteen 
years during that period.” 

 
    66. But it appears from record that Nahid was arrested on 28.10.2007 and the learned 
Magistrate sent him to Tongi Kishore Sanshodhan Centre on 13.12.2007. It further appears 
from order No. 11 dated 05.01.2010 of Trial Court that, “Bp¡j£ e¡¢qc Hl f®r ¢L®n¡l 
Eæue ®L¾cÐ VwN£ N¡S£f¤l qC®a pÈ¡lL ew 892 a¡w 17/12/09 Cw p¡m S¡e¡e ®k, HC 
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Bp¡j£®L ¢L®n¡l Eæue ®L®¾cÐ l¡M¡ Ap¤¢hd¡ q®µRz a¡C N¡S£f¤l L¡l¡N¡®l ®fËl®Zl SeÉ B-
®hce L¢lu¡®Rz ®c¢Mm¡jz fË¡bÑe¡ j”¤lz Bp¡j£ e¡¢qc®L N¡S£f¤l L¡l¡N¡®l A¿¹ha£ÑL¡m£e 

q¡Sa£ Q¡m¡e pq ®fËlZ Ll¡ ®q¡Lz” 
 

    67. Learned Judge of the Trial Court framed charge against Nahid Islam, Ibrahim Hossain 
Sumon, Shaheb Ali and Hannan under Sections 302/201/109/34 of the Penal Code on 
05.01.2010. 
 
    68. The relevant law was amended later on by adding sub-section (1) with Section 6 and it 
was enacted that if at the time of trial, the offender is not below the age of 16 years at the 
time framing charge for trial can be held together with adult and no separate trial is 
necessary. 
 
    69. Section 4 of the “¢nö BCe, 2013” reads as follows:- 
“4z ¢hcÉj¡e AeÉ ®L¡e BCe ¢iæa¡ k¡q¡ ¢LR¤C b¡L¥L e¡ ®Le, HC BCel  EŸnÉ f§lZ 

LÒf, Ae§dÑ 18(BW¡l¡) hvpl hup fkÑ¿¹ pLm hÉ¢š² ¢nö ¢qph NZÉ qChz” 
 

    70. It appears from order No. 11 dated 05.01.2010 of the Trial Court that on 05.01.2010 
charge was framed and at that time condemned-prisoner Nahid was admittedly a boy of 
below 18 years. But “¢nö BCe, 2013” came into force from 21 August, 2013. 
 
    71. In this case it appears that at the time of framing charge Nahid was not below the age 
of 16 years. We find that in view of the aforesaid legal provision, the Judge of the Trial Court 
has not committed any illegality and as such we do not find that the judgment and order of 
the Trial Court invites our interference as it does not suffer from any legal infirmity, upon 
this point. 
 
    72. Now let us discuss the “¢nö BCe, 2013”. It appears that “¢nö BCe, 2013” came into 
force from 21 August, 2013 and this judgment was pronounced on 28.08.2014 after the 
pronouncement of “¢nö BCe, 2013”.  
 
    73. Section 100 of the “¢nö BCe, 2013” reads as follows:_ 

100z (1) HC BCe L¡kÑLl qCh¡l p‰ p‰ Children Act, 1974 (Act No. XXXIX of 
1974), Aaxfl Eš² Act h¢mu¡ E¢õ¢Ma, l¢qa qChz 

(2) Ef-d¡l¡ (1) Hl Ad£e l¢qa qJu¡ pšÆJ Eš²  Act Hl Ad£e- 
(L) L«a L¡S-LjÑ h¡ Nªq£a hÉhÙÛ¡ HC BCel Ad£e L«a h¡ Nªq£a qCu¡R h¢mu¡ NZÉ 
qCh; 
(M) HC BCe L¡kÑLl qCh¡l a¡¢lM A¢eØfæ L¡kÑ¡¢c, kac¤l pñh, HC BCel 
¢hd¡e Ae¤p¡l ¢eÖfæ L¢la qCh;  
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    74. The case in our hand, the impugned judgment and order of conviction and sentence 
was pronounced on 28.08.2014, that is after the pronouncement of “¢nö BCe, 2013”. So, 
Section 100(2) (Kha) of “¢nö BCe, 2013” is applicable in this case. According to the 
100(2)(kha) of “¢nö BCe, 2013”  this case is deemed to be a “A¢eÖfæ L¡kÑ¡¢c” and “kacl 

pñh HC BCel ¢hd¡e Ae¤p¡l ¢eÖfæ L¢la qCh;” means at the time of pronouncement 
of judgment the Trial Court must have followed this direction of law.  
 
    75. There is no doubt that the condemned-prisoner–appellant Nahid has committed a 
heinous offence and the prosecution has been able to prove this beyond reasonable doubt. But 
section 52 of the Children Act, 1974 read with Section 51 provides that upon conviction, a 
child offender cannot be sentenced to death, imprisonment for life or imprisonment and may 
only be committed to a certified institute for detention for a period not less than 02(two) and 
not more than 10(ten) years. 
  
    76. No matter how heinous the offence, a child offender can not be sentenced to death or 
imprisonment for life (section 51). Even upon conviction of offences carrying the death 
penalty or imprisonment for life, the sentence that may be awarded is detention in a certified 
institute for a period between two and ten years [section 52]. S/he may only be sentenced to 
imprisonment in exceptional cases to a maximum period of ten years [first and second 
provisos to Section 51] 
 
    77. On the otherhand section 34 of “¢nö BCe, 2013” reads as follows:- 

34z (1) ®L¡e ¢nö jªa¥Écä h¡ k¡h‹£he L¡l¡cä cäe£u ®L¡e Afl¡d ®c¡o£ fÐj¡¢Za 
qCm ¢nö-Bc¡ma a¡q¡L Ae§dÄÑ 10(cn) hvpl Hhw Ae§eÉ 3(¢ae) hvpl ®ju¡c 
BVL¡cn fÐc¡e L¢lu¡ ¢nö Eæue ®L¾cÐ BVL l¡¢Mh¡l SeÉ Bcn fÐc¡e L¢la 
f¡¢lhe:  

       
     78. So, considering the above discussion we have decided that Section 100(2)(kha) of ¢nö 

BCe, 2013 is applicable upon condmned-prisoner Nahid Islam. 
 
     79. Let us discuss about Md. Hannan’s sentence 
 Admittedly, Md. Hannan did not confess his guilt. It appears from record that he filed an 
Appeal and after being enlarged on bail for a limited period, he absconded and did not turn up 
to press the appeal. We have decided to dispose of his appeal as well as on merit for ends of 
justice. It appears that P.W-1, P.W-2, P.W-4 and P.W-5 stated that on 26.10.2007 Police 
arrested appellant Hannan and Sumon.  P.W-7, P.W-8, P.W-10, P.W-13 and P.W-15 in a 
voice stated that Police and RAB jointly arrested Hannan and Sumon and recovered a mobile 
phone and simcard and they confirmed that they used this mobile set and simcard and 
demanded ransom from deceased Injamul’s mother. It further appears that Hannan and 
Sumon identified the place of occurrence and in presence of the Magistrate, Police/RAB 
recovered the dead body of Injamul. P.W-13 also identified the mobile set and simcard and 
accused Sumon and Hannan on dock. So, considering the aforesaid facts, evidences and 
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circumstances of the case we are of the view that the prosecution has been able to prove the 
charge against absconded-appellant Hannan beyond all reasonable doubt.  
 

    80. Considering the facts and circumstances of the case stated above it appears that 
prosecution has been able to prove the case. But it appears that there is no eye witness that 
Md. Shaheb Ali killed deceased Injamul. He did not confess his guilt. On the otherhand we 
have given our anxious thought to the age of the condemned-prisoner Ibrahim Hossain 
Sumon was 20 years old at the time of occurrence. In the light of the discussion regarding 
sentence, we are of the view that, in the facts and circumstances of the case, justice will be 
sufficiently met if the sentence of death is commuted to one of imprisonment for life. 
Accordingly, the sentence of condemned-prisoners (1) Md. Shaheb Ali and (2) Ibrahim 
Hossain Sumon are modified to imprisonment for life. 
 

    81. On the premises of discussion made above and reasons canvased, the orders are as 
follows:- 

The Death Reference No. 60 of 2014 is rejected. The death sentence in respect of (1) Md. 
Shaheb Ali and (2) Ibrahim Hossain Sumon are commuted to imprisonment for life and to 
pay a fine of Tk. 20,000/-(twenty thousand) in default to suffer rigorous imprisonment for 
03(three) months more. The Criminal Appeal No. 5640 of 2014, Jail Appeal No. 134 of 2014 
and Jail Appeal No. 137 of 2014 are dismissed with modification of sentence. Criminal 
Appeal No. 5628 of 2014 and Jail Appeal No. 136 of 2014 are dismissed with modification 
of the death sentence and conviction reducing to 10 years as per section 100(2)(M) of the ¢nö 

BCe, 2013 to the period he has already served out. 
 

    82. Condemned-prisoner-appellant Nahid Islam be set at liberty at once if he is not wanted 
in connection with any other case. 
 

    83. Criminal Appeal No. 6082 of 2014 is dismissed. Convict appellant Md. Hannan is 
directed to surrender before the Trial Court within 30 days from the date of the receipt of this 
judgment by the Trial Court in order to serve out the remaining period of his sentence, failing 
which the Trial Court will issue warrant of arrest against him.  
  
    84. Let this order of rejection of the Reference be communicated to the Jail Authority for 
information and compliance.  
 

    85. Send down the lower Court record with a copy of this judgment at once for necessary 
action in accordance with law.   
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Editors’ Note: 
Respondent No.1 as plaintiff filed a suit for partition claiming her unpaid dower on the basis 
of the nikahnama in column 16 of which her father-in-law transferred .09 acre of land as 
dower on behalf of his son. The trial Court decreed the suit in favour of the plaintiff and gave 
her saham of the said .09 decimal land. On appeal, the High Court Division considered, 
among others, whether such transfer of land by the father of the husband as against dower or 
portion of dower, as made at Clause 16 of the nikahnama, may be effected and enforced 
under the Muslim Law and the law of the land? Examining the relevant provisions of the 
Family Court Ordinance 1985, the Muslim Family Laws Ordinance 1961, Registration Act 
1908 and Transfer of Property of Act 1882 and considering the opinions of the amici curiae 
the High Court Division held that landed property in question was rightly taken to be a form 
of portion of dower to be transferred in favour of the plaintiff and the father of the husband 
was allowed under the Islamic law to undertake or to transfer the said land in lieu of certain 
portion of the said dower money in favour of his daughter-in- law but such transfer cannot be 
effected in view of provisions of sections 17A and 17B of the Registration Act, 1908. The 
only way open to the plaintiff is to file a suit for dower in the Family Court. Thereafter, the 
High Court Division set aside the judgment of the trial court but allowed the plaintiff to 
withdraw the suit from the appellate stage with a permission to file the same before the 
correct forum, namely the Family Court established under the Family Court Ordinance, 1985.  
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Family Court Ordinance 1985; The Muslim Family Laws Ordinance 1961: Section 17A and 
17B of Registration Act 1908; Transfer of Property of Act 1882; dower 
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Form of dower and who may undertake to pay the dower in Islamic law: 
From the above opinion of the said islamic scholars, it appears that the landed property, 
being a valid property under Islam, may take the form of dower under Islamic 
principles, and anyone, including the father of the husband, may undertake to pay or 
transfer such dower. Therefore, it appears that the landed property in question was 
rightly taken to be a form of portion of dower to be transferred in favour of the plaintiff 
and that the father of the husband, namely defendant No.1, was allowed under the 
Islamic law to undertake or to transfer the said land in lieu of certain portion of the said 
dower money in favour of his daughter-in- law.            ...(Para 4.5) 
 
Section 5 of the Family Court Ordinance, 1985 and Section 10 of the Muslim Family 
Law Ordinance, 1961: 
In this regard, we have examined the provisions of the Family Court Ordinance, 1985.  
It appears from the relevant provisions of the said Ordinance that the same is a special 
law by which a special Court, namely Family Court, has been established and that the 
provisions of the said law have been given overriding effect over any other law found to 
be inconsistent. As per Section 5 of the said Ordinance, the jurisdiction of the Family 
Court has been conferred relating to or arising out of all or any of the following 
matters, namely (a) dissolution of marriage (b) restitution of conjugal rights (c) dower 
(d) maintenance (e) guardianship and custody of children. Therefore, it appears that a 
wife is entitled to file a suit claiming a decree of dower before the Family Court 
established under the Family Court Ordinance, 1985. The term ‘dower’ has not been 
defined either by the Muslim Family Law Ordinance, 1961 or by the Family Court 
Ordinance, 1985. However, Section 10 of the Muslim Family Law Ordinance, 1961 
provides that where no details about mode of payment of dower are specified in the 
nikahnama for the marriage contract, the entire amount of dower shall be presumed to 
be payable on demand.                   ...(Para 4.8) 
 
Section 17A and 17B of the Registration Act, 1908; Transfer of immovable property 
through nikahnama not registered under Registration Act, 1908 is void: 
As per Clause 16 of the said nikahnama, it appears that the father of the husband has 
transferred the said .09 decimal land, as mentioned in the schedule-2 to the plaint, in 
favour of the plaintiff. However, the admitted position is that this nikahnama, though 
registered under the Muslim Marriage and Divorce (Registration) Act and Rules made 
thereunder, it has not been registered as per the provisions of Registration Act, 1908 
and the transfer has not been made as per the provisions of Transfer of Property Act, 
1882. Therefore, such transfer has become void in so far as the Registration Act, 1908 
and the relevant provisions of the Transfer of Property Act, 1882 are concerned. 

  ...(Para 4.10) 
 
For realization of dower Family Court established under Section 4 of Family Court 
Ordinance, 1985 is the right forum: 
Since the land in question is the portion of dower as paid or purportedly transferred in 
favour of the plaintiff by the father of her husband, this Court is of the view that the 
forum as chosen by the plaintiff to realize such dower was not the correct forum under 
the law of the land. As our country has special law, namely Family Court Ordinance, 
1985, the provisions of which will have effect irrespective of any contrary provisions in 
any other law including the Registration Act, 1908 and the Transfer of Property Act, 
1882, the plaintiff should have taken recourse to the provisions of the said special law 
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and should have filed a suit for dower under the provisions of the said Ordinance before 
the Family Court established under Section 4 of the said Ordinance.          
           ...(Para 4.11) 
 
When plaintiff chooses wrong forum, he/she should be given a chance to withdraw the 
said suit even at the appellate stage to file the same before the right forum: 
Since the plaintiff in the present case has chosen a wrong forum, namely filed a 
partition suit before a civil Court having territorial jurisdiction, we are of the view that 
the plaintiff should be given a chance to withdraw the said suit at this appellate stage to 
file the same before the Family Court, as established by the Family Court Ordinance, 
1985, for seeking a decree of dower in respect of the said property. Since we have 
already held that the land in question can be treated as dower, we are of the view that 
the plaintiff should be allowed to withdraw the suit at this appellate stage with a 
permission to file the same before the correct forum, namely the Family Court 
established under the Family Court Ordinance, 1985.        ...(Para 4.13) 
 

JUDGMENT 
Sheikh Hassan Arif, J: 
 

1. This appeal, at the instance of the defendant Nos.1 and 2 in Title Suit No. 14 of 2009, is 
directed against judgment and decree dated 14.02.2013 passed in the said title suit by the 
Second Court of Joint District Judge, Sunamgonj thereby decreeing the partition suit in 
favour of the plaintiff-respondent No.1.  

 

2. Back Ground Facts: 
2.1 Facts, relevant for the disposal of the appeal, are that the respondent No.1, as plaintiff, 

filed the said Title Suit No. 14 of 2009 before the Second Court of Joint District Judge, 
Sunamgonj seeking a decree of partition in respect of properties mentioned in the first 
schedule to the plaint and thereby seeking shaham in respect of .09 acre land out of the 
said first schedule land as mentioned in second schedule to the plaint. 

  

2.2  The case of the plaintiff, in short, is that the property mentioned in the first schedule 
under S.A Plot No. 1890 and 1891, under S.A Khatian No. 315 along with other lands 
originally belonged to Gonga Charan Biswas. On his death, defendant Nos. 4-9 became 
owner of the said property by inheritance. That the said defendant Nos. 4-9, while in 
possession as owner, transferred .05 acre and .04 acre land under S.A Dag No. 1890 vide 
two registered kabala, namely Kabala No.4792  dated 01.12.1987 and Kabala No.4916 
dated 07.12.1987. Thereafter, the said defendant Nos. 4-9 sold the remaining land under 
S.A Plot No. 1890, namely in total 27 decimal land, in favour of defendant Nos.1-3 vide 
different kabalas. That the land under S.A plot No. 1891 under S.A Khatian No. 315 
along with other plots were also sold by defendant Nos. 4-9 in favour of defendant Nos. 
1 and 2 vide different registered kabala. Accordingly, the said properties were recorded 
in the name of defendant Nos. 1-3 during revisional survey primarily under Tasdik 
Khatian No. 3048, under Plot No. 3098.  

 

2.3 That upon proposal of marriage between the plaintiff and defendant No.3, as came 
through common relatives, the plaintiff and defendant No.3 got married to each other 
vide registered kabinnama dated 11.07.2005 with a fixed dower of Tk. 5,00,001. That 
out of the said fixed dower, Tk. 2,00,000/- was shown to be realized as against 
ornaments and furniture, Tk. 2,00,001 remained to be paid on demand. That, as against 
the remaining dower of Tk. 1,00,000/-, defendant No.1 (father of defendant No.3) 
transferred .09 acre land under S.A Plot No. 1890, as mentioned under second schedule 
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to the plaint, by writing at Clause No.16 of the kabinnama. That in Clause No.11 of the 
kabinnama, defendant No.1 signed as a witness. That the said .09 acre land is under 
common possession of the plaintiff along with defendant Nos.1 and 3. That the plaintiff 
has not yet got the said Tk. 2,00,001/- as against the dower on demand. That while the 
plaintiff and defendant No.3 were in conjugal life, defendant No.3 left for England and 
stopped any communication with the plaintiff since February 2008. Under such 
circumstances, when the plaintiff contacted defendant No.1 (father of defendant No.3), 
defendant No.1 told the plaintiff that defendant No.3 would never take plaintiff to 
England. The plaintiff then demanded the remaining portion of the dower including the 
said .09 decimal land, which was refused by the defendant No.1. Under such 
circumstances, the plaintiff filed the said suit seeking saham in respect of the said .09 
decimal land. 

 

2.4 The suit was contested by defendant Nos.1 and 2 (parents of defendant No.3) denying 
the material statements in the plaint and thereby contending that the defendant No.1 
never wrote anything on the kabinnama in question as regards transfer of the said .09 
decimal land and that the kabinnama was registered even before solemnization of the 
marriage between the plaintiff and defendant No.3. That the defendant Nos. 1 and 2 
purchased the said land along with other lands under S.A Plot No. 1890 and 1891 and 
they have muted 15 decimal land vide Mutation Case No. 84/ 90-91 and 11 decimal land 
vide Mutation Case No. 70/ 2007. That the suit land is the purchased land of these 
defendants and that they have residence thereon. That the defendant No.1 signed the 
kabinnama out of innocence and the kazi of the marriage in question was brought by the 
father of the plaintiff. That the defendant No.1 had already transferred .09 decimal land 
from other plot in favour of the plaintiff. That the statement at Clause No.16 in the 
kabinnama was written by the kazi concerned under the influence of the plaintiff’s father 
as regards transfer of .09 decimal land under S.A Plot No. 1890 and that the defendant 
No.1 never transferred any such land through the said kabinnama. 

 

2.5 Upon such contesting pleadings, the Court below framed issues in the following terms:  
(1)  Whether the suit is maintainable in its present form? 
(2) Whether the suit suffers from defect of parties? 
(3) Whether the plaintiffs have right, title, interest and possession in the suit land? 
(4) Whether all properties have been brought into the common hotchpotch of the partition 

suit?  
(5) Whether the plaintiff is entitled to get a preliminary decree of partition? 
 

2.6 During trial, the plaintiff produced three witnesses (P.Ws. 1-3) and certain documentary 
evidences which were marked as Exhibits 1-5. On the other hand, the defendant No.1 
deposed himself as D.W.1 and produced certain documentary evidences which were 
marked as Exhibits Ka-Cha series. Thereupon, the Court below, after hearing the parties, 
decreed the suit in favour of the plaintiff and, accordingly, gave saham of the said .09 
decimal land mentioned in schedule 2 in favour of the plaintiff. Being aggrieved by such 
preliminary decree, the defendant Nos.1 and 2 have preferred this appeal, but have not 
sought any order of stay for staying operation of the judgment passed by the Court 
below. 

 

2.7 The appeal is contested by plaintiff-respondent No.1 through learned advocate Mr. M. 
Ali Murtaja.  

 

3. Submissions:  
3.1 Mr. Surojit Bhattacharjee, learned advocate appearing for the appellants, after placing 

the entire impugned judgment and the nikahnama in question, namely Exhibit-3, submits 
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that the statement in Clause-16 of the kabinnama could not be proved by the plaintiffs 
before the Court below to be the statement of the defendant No.1 and as such, according 
to him, the Court below committed gross illegality in decreeing the suit and, thereby, 
giving saham in favour of the plaintiff in respect of the property mentioned in Clause 16 
of the said kabinnama. He further submits that even if the statement at Clause No. 16 of 
the kabinnama is taken to be proved by the plaintiffs, the plaintiff cannot claim any 
saham in the property in question inasmuch as that such statement, even if made by 
defendant No.1, did not transfer any immovable property as per the provisions of Section 
123 of the Transfer of Property Act, 1882. By referring to Exhibit-3 again, learned 
advocate for the appellants submits that the said statement in Clause- 16 of the 
kabinnama cannot be taken to be a contract for sale either, as any contract for sale of 
immovable property has to be registered in view of the mandatory provisions under 
Section 17A and 17B of the Registration Act, 1908, as amended by vide Act No. 25 of 
2004. 

 

3.2 Mr. Bhattacharjee further submits that in view of the provisions under Rule 19 of the 
Muslim Marriage and Divorce Registration Rules, 1975, the nikahnama is registered 
between two parties, namely husband and wife. Therefore, only these two parties may 
give commitment as regards dower. Therefore, according to him, even if it is found that 
the father of the husband, namely defendant No.1, who was a mere witness in the 
marriage, declared anything or transferred anything by way of the said kabinnama, such 
transfer cannot be implemented as because he was not a party to the marriage. He further 
submits that it is the husband who is responsible for anything as against dower and as 
such defendant No.1, being admittedly not the husband or party to the marriage, cannot 
be held responsible for payment of any dower or any portion of dower.  

 
3.3 As against above submissions, Mr. M. Ali Murtaja, learned advocate appearing for the 

plaintiff-respondent, submits that anyone can give commitment on behalf of the husband 
to pay the dower money and, in this case, since the father of the husband, namely 
defendant No.1, declared transfer of the land in question in favour of the plaintiff as 
against the remaining portion of Tk. 1,00,000/- of the dower money, the Court below has 
rightly decreed the suit and thereby gave saham in respect of the said property in favour 
of the plaintiff. 

 
4. Deliberations, Findings and Orders of the Court: 
4.1 Some important questions with religious sensitivity have arisen in this appeal, namely:  
(1) Whether the father of the husband may pay the dower money or may under-take to pay 

the dower money or portion of dower money on behalf of his son (husband) given that as 
per the law, namely Muslim Marriage and Divorces (Registration) Rules, 1975, he is not 
directly a party to such marriage? 

 

(2) Whether on behalf of a party to the marriage, any person may undertake to transfer land 
instead of the dower money or what may be the form of dower?  

 
(3) Whether such transfer of land by the father of the husband as against dower or portion of 

dower, as made at Clause 16 of the nikahnama, may be effected and enforced under the 
Muslim Law and the law of the land? 

 
4.2 Considering such religious sensitivity and complex issue of law of the land, we have 

requested two Islamic scholars of Bangladesh Islami Foundation and a senior counsel of 
this Court to assist us as Amici Curiae.  Accordingly, on our request, Mr. Mufti Md. 
Abdullah, Mufti Bangladesh Islamic Foundation, Baitul Mukarram, Dhaka and Dr. Md. 
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Abu Saleh Patwary, Muffassir and Deputy Director, Bangladesh Islamic Foundation, 
Baitul Mokarram, Dhaka have provided assistance by their scholarly views through 
virtual connectivity. After their such assistance, Mr. A.F. Hassan Ariff, learned senior 
counsel, has also assisted us as Amicus Curiae to resolve the issue of law of the land as 
against such religious context. In addition to their oral submissions, both the above 
named Islamic Scholars have also submitted their opinion in writing.  

 

4.3 It may be noted that the opinion of both the scholars were unanimous and we have not 
found any major difference in between their opinion. According to them, a dower may 
be in any form: cash, kind or in the form of property or any other valuables, and it is the 
right of the wife and obligation of the husband to pay or transfer the dower in favour of 
the wife at the time of marriage or thereafter. According to them, it is the dictate of Allah 
as well as Hazrat Muhammad (SM) that the dower must be paid by the husband and 
unless and until it is paid, it will remain as the loan or liability on the husband. 

 
4.4 The said scholars have further stated unanimously that the liability to pay dower may be 

under-taken by the father, brother or any relatives or anyone else on behalf of the 
husband and it could be paid in the form of cash, valuables and land etc. The gist of their 
opinion is that any property or valuables, which are valid in Islam, may take the form of 
dower and anyone can undertake to pay or transfer such dower. 

 

4.5 From the above opinion of the said islamic scholars, it appears that the landed property, 
being a valid property under Islam, may take the form of dower under Islamic principles, 
and anyone, including the father of the husband, may undertake to pay or transfer such 
dower. Therefore, it appears that the landed property in question was rightly taken to be 
a form of portion of dower to be transferred in favour of the plaintiff and that the father 
of the husband, namely defendant No.1, was allowed under the Islamic law to undertake 
or to transfer the said land in lieu of certain portion of the said dower money in favour of 
his daughter-in- law. Probably, considering this aspect of the Islamic principle, Clause-
16 of the nikahnama has been incorporated in the standard nikanama form, which runs as 
follows: 

“16z¢hno ¢hhlZ J frNZl jdÉ Q¥¢J²p§œ ¢eZ£Ña j§mÉpq ®L¡e pÇf¢š pÇf§ZÑ 
®cej¡ql h¡ Eq¡l Awn ¢hnol f¢lhaÑ fËcš qCu¡R ¢Le¡?-----------------
---  

 17. ¢hno naÑ¡c£ b¡¢Lm ----------------------------------” 
 
4.6 Admittedly, the appellant (defendant No.1) signed the said nikahnama as a witness, 

although he is disputing the statement made by him under Clause No. 16. Now the 
question is even if he has made such statement as regards transfer of .09 decimal land in 
favour of the plaintiff, whether such transfer may be valid transfer under the law of the 
land. 

 
4.7 The admitted position is that the nikahnama was registered on 11.07.2005, i.e., after the 

enforcement of the Amending Act No. 25 of 2004 thereby incorporating Sections 17A 
and 17B in the Registration Act, 1908. Therefore, according to Mr. A.F. Hasan Ariff, 
learned senior counsel, such transfer, being not registered under the Registration Act, 
1908, would become void as per the said Act and Transfer of Property Act, 1882. 
According to him, such statement of defendant No.1 may also not be taken as a contract 
for sale of land, as, after such amendment, such contract of sale in respect of immovable 
property has to be registered mandatorily and in case of non-registration, such contract 
would become void. However, by referring to the provisions of the Family Court 
Ordinance (Ordinance No. 18 of 1985), in particular Sections 3 and 5 of the said 
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Ordinance, he submits that the proper recourse, as should have been taken by the 
plaintiff, was to file a suit for dower before the Family Court. 

 

4.8 In this regard, we have examined the provisions of the Family Court Ordinance, 1985.  It 
appears from the relevant provisions of the said Ordinance that the same is a special law 
by which a special Court, namely Family Court, has been established and that the 
provisions of the said law have been given overriding effect over any other law found to 
be inconsistent. As per Section 5 of the said Ordinance, the jurisdiction of the Family 
Court has been conferred relating to or arising out of all or any of the following matters, 
namely (a) dissolution of marriage (b) restitution of conjugal rights (c) dower (d) 
maintenance (e) guardianship and custody of children. Therefore, it appears that a wife is 
entitled to file a suit claiming a decree of dower before the Family Court established 
under the Family Court Ordinance, 1985. The term ‘dower’ has not been defined either 
by the Muslim Family Law Ordinance, 1961 or by the Family Court Ordinance, 1985. 
However, Section 10 of the Muslim Family Law Ordinance, 1961 provides that where no 
details about mode of payment of dower are specified in the nikahnama for the marriage 
contract, the entire amount of dower shall be presumed to be payable on demand. 

 
4.9 Now, in Exhibit 3, namely the nikahnama in question, the mode of payment of dower 

has been stated clearly, namely that the total dower money is Tk. 5,00,001/- and Tk. 
2,00,001/- out of the said  Tk. 5,00,001/- was determined as the dower on demand and 
Tk. 2,00,000/- was determined as portion of dower money realized as against ornaments 
and furniture. At Clause-16 of the said nikahnama (Exhibit 3), a statement is claimed to 
have been made by the defendant No.1 (father of the husband), who has admittedly 
signed the nikahnama as a witness, as regards transfer of 9 decimal land. The entire 
clause-16 in exhibit-3 along with the said statement is quoted below: 

“16z¢hno ¢hhlZ J frNZl jdÉ Q¥¢J²p§œ ¢eZ£Ña j§mÉpq ®L¡e pÇf¢š pÇf§ZÑ 
®cej¡ql h¡ Eq¡l Awn ¢hnol f¢lhaÑ fËcš qCu¡R ¢Le¡? h¡ha ew 
100000/=(ØY~ne p¡h ®l¢SÖVÊ¡l ¢cl¡C-p¤e¡jN”z B¢j Rcl¦m qL, Bj¡l M¢lc¡ 
c¢mm ew-4792 a¡w 1/12/87 Cw J c¢mm ew 4916 a¡w 7/12/87 Cw ®j¡V 
f¢lj¡e (5+4) =9 eu na¡wn S¡uN¡, b¡e¡-¢cl¡C, ®Sm¡- p¤e¡jN”, ®j±S¡-
Q¡¾cf¤l, ®S,Hm, ew 99, M¢au¡e ew p¡hL-315, ¢X,¢f, M¢au¡e-628 p¡hL 
c¡N-1890 haÑj¡e c¡N-3098 h¡s£ lLj ï¢j Bj¡l f¤œ hd¤L ¢cm¡jz” 

 

4.10 Therefore, as per Clause 16 of the said nikahnama, it appears that the father of the 
husband has transferred the said .09 decimal land, as mentioned in the schedule-2 to the 
plaint, in favour of the plaintiff. However, the admitted position is that this nikahnama, 
though registered under the Muslim Marriage and Divorce (Registration) Act and Rules 
made thereunder, it has not been registered as per the provisions of Registration Act, 
1908 and the transfer has not been made as per the provisions of Transfer of Property 
Act, 1882. Therefore, such transfer has become void in so far as the Registration Act, 
1908 and the relevant provisions of the Transfer of Property Act, 1882 are concerned. 
Does it mean that the plaintiff does not have any remedy as against the said dower 
money of Tk. 1,00,000/- in payment of which her father-in-law, namely defendant No.1, 
transferred certain portion of land in her favour? 

 

4.11 As stated above, as per the opinion of the aforementioned Islamic scholars, such transfer 
of land is valid dower as per Islamic principle. However, since the land in question is the 
portion of dower as paid or purportedly transferred in favour of the plaintiff by the father 
of her husband, this Court is of the view that the forum as chosen by the plaintiff to 
realize such dower was not the correct forum under the law of the land. As our country 
has special law, namely Family Court Ordinance, 1985, the provisions of which will 
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have effect irrespective of any contrary provisions in any other law including the 
Registration Act, 1908 and the Transfer of Property Act, 1882, the plaintiff should have 
taken recourse to the provisions of the said special law and should have filed a suit for 
dower under the provisions of the said Ordinance before the Family Court established 
under Section 4 of the said Ordinance.  

 

4.12 In this regard, we have also examined the decision of a single bench of this Court as 
relied upon by the Court below in decreeing the suit, namely the decision of this Court in 
Altab Hossain vs. Aziza Begum, 17 BLC (2012) -71. In the said case, this Court opined 
that the plaintiff therein could have filed suit for partition seeking saham in respect of 
total quantity of the property as given by her late husband by the said registered 
kabinnama as portion of dower. However, transfer in question in that case by way of a 
registered kabinnama was done on 14.08.1975 i.e. long before coming into force of the 
aforementioned amendment to the Registration Act and Transfer of Property Act vide 
Act No. 25 of 2004. Since the newly incorporated provisions under Section 17A and 17B 
of the Registration Act and the newly incorporated provisions in the Transfer of Property 
Act did not have existence at that time, or were not considered in the said case, we are of 
the view that the decision therein is not applicable in the facts and circumstances of the 
present case.  

 

4.13 Since the plaintiff in the present case has chosen a wrong forum, namely filed a partition 
suit before a civil Court having territorial jurisdiction, we are of the view that the 
plaintiff should be given a chance to withdraw the said suit at this appellate stage to file 
the same before the Family Court, as established by the Family Court Ordinance, 1985, 
for seeking a decree of dower in respect of the said property. Since we have already held 
that the land in question can be treated as dower, we are of the view that the plaintiff 
should be allowed to withdraw the suit at this appellate stage with a permission to file 
the same before the correct forum, namely the Family Court established under the 
Family Court Ordinance, 1985. Since learned advocate appearing for the plaintiff-
respondent No.1, in the course of hearing, has made such prayer, we hold that this Court 
should allow the plaintiff to withdraw the suit with a permission to institute a fresh suit 
seeking decree of dower in respect of the said land, as mentioned in schedule 2 to the 
plaint, before the competent Court, namely the Family Court established under Family 
Court Ordinance, 1985.  

 

4.14 Accordingly, the impugned judgment and decree are hereby set-aside. Let the suit filed 
by the plaintiff-respondent No.1 be withdrawn. The plaintiff-respondent No. 1 is 
permitted to file a fresh suit within a period of 04 (four) months from receipt of the copy 
of this judgment in respect of the same land, as mentioned in schedule -2 to the plaint, 
seeking a decree of dower before the Family Court concerned under the Family Court 
Ordinance, 1985.  

5. With the above orders, observation, and directions, the appeal is disposed of.   
 

6. Before we depart, we express our gratitudes to the aforementioned Islamic scholars and 
learned senior counsel, who appeared as Amici-Curiae before this Court and assisted us 
to reach a proper decision. 

 
7.    Communicate this. 
 
8.     Send down the Lower Court Records. 
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Editors’ Note: 
The writ petitioners purchased the case land through the court by way of sale certificate and 
the learned judge of the Execution Court handed over possession of the land to the petitioners 
by way of writ for delivery of possession. Challenging the said sale, several writ petitions and 
leave petitions were filed and ultimately all of them were discharged and dismissed. The writ 
petitioners as auction purchasers having failed to mutate their names against their purchased 
property filed a Writ Petition against RAJUK and the said Rule was made absolute. Then 
RAJUK filed a Civil Petition for Leave to Appeal before the Appellate Division against the 
said judgment of the High Court Division and the same was dismissed with a finding that the 
writ petitioners have legally purchased the case property through Court and their title has 
become unassailable. Thereafter, ACC issued notices against the writ petitioners under 
sections 19 and 20 of the Anti-Corruption Commission Act, 2004 and Rule 20 of the Anti-
Corruption Commission Rules, 2007 read with Section 160 of the Code of Criminal 
Procedure for their alleged evasion of registration fees and other duties for registering the 
deed of sale. The writ petitioners have challenged the legality of the said notices in the instant 
writ petition. The High Court Division examining relevant laws and rules and considering the 
facts of the case found that there was no evasion of registration fees in this case and 
allegation of evasion of registration fees and other duties for registering a deed of sale does 
not come within the schedule offences of the Anti-Corruption Commission Act, 2004 and 
therefore impugned notices have been issued with mala fide intention and in exercise of 
abuse of discretionary power which have been made/issued without lawful authority and are 
of no legal effect. 
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Key Words:  
Sections 19 and 20 of the Anti-Corruption Commission Act, 2004 and Rule 20 of the Anti-
Corruption Commission Rules, 2007 read with Section 160 of the Code of Criminal 
Procedure; mala fide; abuse of discretionary power; Rule 3(5) of the Anti-Corruption 
Commission Rules, 2007; Evasion of registration fees 
 
When any legal issue is finally decided by the apex Court of the country, any initiative 
to re-open the same issue by any authority of the government or statutory authority like 
ACC in the name of exercise of discretionary power without prior approval of the 
Court, is absolutely mala fide and abuse of discretionary power.        ...(Para 26) 
 
It is true that the ACC is empowered by law to inquire into any allegation whatsoever as 
covered in its schedule and in doing so may direct any authority, public or private to 
produce relevant documents but the same must be bona fide and lawful in nature.        

    ...(Para 27) 
 
From the statements of the complaint, it is evident that the ACC was clearly informed 
about the purchase and handing over possession of the case land through court and thus 
the notices upon the purchasers of the said sale bringing an allegation as ÔÔhgybv e¨vsK wjt 

Gi mv‡eK †Pqvig¨vb Rbve Avwidyi ingvb, eZ©gvb †Pqvig¨vb †gvkvid †nv‡mb I cwiPvjK Rbve AvwZKzi ingvb Gi 

weiæ‡× Rwg µq K‡i 01 †KvwU UvKvi `wjj †iwR‡óªkb wd I U¨v· dvuwK †`qvi Awf‡hvMÓ are not bona fide 
rather mala fide and also infringement of the fundamental right of property of the 
petitioners as guaranteed by the Constitution.             ...(Para 28) 
 
Rule 3(5) of the Anti-Corruption Commission Rules, 2007: 
As per Rule 3(5) of the Anti-Corruption Commission Rules, 2007, the ACC shall not 
directly go for conducting inquiry in respect of complaints which have not been found to 
be prima-facie correct and true by the Scrutiny Committee, but in the present case the 
impugned notices have been issued upon the petitioners neither without holding any 
initial scrutiny, nor examining the context of the complaint thoroughly which causes the 
un-necessary consumption of the valuable time of the court as well as harassing the 
citizens without any reason.                      ...(Para 29) 
 
Evasion of registration fees and other duties for registering a deed of sale does not come 
within the schedule offences of the Anti-Corruption Commission Act, 2004: 
With reference to the legal decision taken in the case of Sonali Jute Mills Ltd Vs. ACC 
reported in 22 BLC (AD) 147, the submission of the learned Advocate for the ACC is 
that sub-section(1) and (2) of section-19 have given wide jurisdiction to the Commission 
to inquire into and investigate any allegations whatsoever as covered in its schedule and 
in doing so, the ACC may direct any authority, public or private to produce relevant 
documents. But the allegation under the instant inquiry which is admittedly initiated on 
the allegation as stated in the application dated 11.12.2018 (Annexure-N) filed by the 
Respondent No.05 with regard to taking possession of RAJUK plot unlawfully creating 
forged documents and evasion of registration fees and other duties for registering a 
deed of sale does not come within the schedule offences of the Anti-Corruption 
Commission Act, 2004 rather it may come under the purview of Section 63A of the 
Registration Act, 1908 and under the provision of Stamp Act, 1899 and thus the said 
case law is not applicable to the case of the petitioners. It appears from the annexures of 
the writ petition that the subsequent sale between the petitioners and the Respondent 
No.4 was also held by a Court of law pursuant to a decree of specific performance of 
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contract and thus there is no scope of taking possession of RAJUK plot unlawfully 
creating forged documents and evasion of registration fees and stamp fees at all.  

    ...(Para 30) 
 
Sections 19 and 20 of the Anti-Corruption Commission Act, 2004 and Rule 20 of the 
Anti-Corruption Commission Rules, 2007 read with Section 160 of the Code of Criminal 
Procedure: 
It appears from the record that the ACC in the name of exercising discretionary power 
issued the impugned notices hurriedly during pendency of Writ Petition 1087 of 2019 
directing the petitioners to appear before the ACC to make statements with respect to 
taking possession of RAJUK plot unlawfully creating forged documents and evasion of 
registration fees and other taxes at the time of purchase of the land in question, which is 
tantamount to interference in the administration of justice that cannot escape 
characterization of a mala fide act having something in the mind of the Respondent 
No.3 and that is why we have no hesitation to say that the impugned notices have been 
issued abusing of the discretion and thus the same are liable to be interfered with by this 
Court.                         ...(Para 34) 
 

JUDGMENT 
Md. Nazrul Islam Talukder, J: 
 
    1. On an application under Article 102 of the Constitution of the People’s Republic of 
Bangladesh, the Rule Nisi was issued calling upon the respondents to show cause as to why 
the impugned notices dated 19.03.2019 under Memo No.00.01.0000.502.01. 007. 19/10746 
and Memo No.00.01.0000.502.01. 007. 19/10745 respectively under Sections 19 and 20 of 
the Anti-Corruption Commission Act, 2004 and Rule 20 of the Anti-Corruption Commission 
Rules, 2007 read with Section 160 of the Code of Criminal Procedure issued by the 
Respondent No.3 (Annexure-Q and Q-1) directing the petitioners to appear and make 
statement regarding evasion of registration fees and taxes at the time of purchase and 
registration of the land in question, before the Respondent No.3 following the application 
dated 11.12.2018 (Annexure-N) filed by the Respondent No.5, shall not be declared to have 
been passed/issued without lawful authority and are of no legal effect and/or pass such other 
or further order or orders as to this Court may seem fit and proper. 
 
    2. The facts leading to issuance of the Rule Nisi are as follows: 
 

(a) that Bangladesh Shilpa Rin Sangstha (in short BSRS), now Bangladesh Development 
Bank Limited (in short BDBL) filed Miscellaneous Case No.15 of 1987 before the Court 
of learned District Judge, Dhaka under the provision of President Order No.128 of 1972 
against the Respondent No.5’s Company namely the United Trading Corporation Limited 
for realization of its loan. By an order dated 25.08.1989, the learned trial Judge attached 
the schedule property before the judgment. Thereafter the said Miscellaneous Case No.15 
of 1987 was transferred to the Court of learned Subordinate Judge and the Artha Rin 
Adalat, Dhaka, 2nd Court and the same was renumbered as Title Suit No. 01 of 1999. The 
suit was decreed on 24.05.1999 in favour of the successor of BSRS i.e. Bangladesh 
Development Bank Limited (hereinafter referred to as BDBL). The aforesaid fact is 
evident from the judgment and decree dated 24.05.1999 passed in Title Suit No.1 of 1999 
which are annexed with the writ petition and marked as Annexure-A and A-1. 
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(b) that on 31.05.1999, BDBL filed Artha Execution Case No.18 of 1999 for an amount 
of Tk.3,62,83,864.84/- (three crore sixty two lac eighty three thousand eight hundred 
sixty four taka eighty four paisa) only and the attached scheduled land was sold at a price 
of Tk. 25 crore to the petitioners namely Standard Stitches Limited and Standard Group 
Limited and one Md. Arifur Rahman and the Respondent No.4 under Section 38 of the 
Artha Rin Adalat Ain, 2003 and accordingly, the execution Court executed a registered 
sale certificate dated 27.02.2013 in favour of the purchasers and delivered possession of 
the suit land to the purchasers on 20.05.2014 pursuant to the Sale Certificate No. 5 dated 
27.02.2013 through writ for delivery of possession. The aforesaid fact is evident from the 
sale certificate being No.05 dated 27.02.2013 which is annexed with the writ petition and 
marked as Annexure-B. At the time of registration of sale certificate, the authority 
concerned realized Tk. 75,000,000/- as registration fees, stamp fees and other fees from 
the petitioners. 
 
(c) that Rajhani Unnayon Kartipakkha (hereinafter referred to as RAJUK) filed Writ 
Petition No.4800 of 2014 before the High Court Division challenging the above 
mentioned sale and obtained a Rule Nisi and order of stay of all further proceedings of the 
Artha Execution Case No.18 of 1999; against the said order of stay, the petitioners filed 
Civil Petition For Leave To Appeal No.1225 of 2014 before the Appellate Division of the 
Supreme Court of Bangladesh and considering the delivery of possession of the suit land 
to the petitioners, on 20.07.2014, the Appellate Division passed an order of status-quo in 
respect of possession and position of the land in question till disposal of the Rule. The 
aforesaid fact is evident from the certified copy of the order dated 20.07.2014 which is 
annexed with the writ petition and marked as Annexure-C. 
 
(d) that a Division Bench of the High Court Division of the Supreme Court of Bangladesh 
upon hearing the parties discharged the Rule by the judgment and order dated 04.04.2016 
and against the said judgment and order, the RAJUK preferred Civil Petition For Leave 
To Appeal No.3269 of 2016 and after hearing, the Appellate Division dismissed the same 
by the judgment and order dated 03.08.2017. The aforesaid fact is evident from the 
judgment and order dated 04.04.2016 and 03.08.2017 which are annexed with the writ 
petition and marked as Annexure-D and D-1. 
 
(e) that one Khandaker Nazrul Islam Khokon being third party filed Writ Petition 
No.7156 of 2014 before the High Court Division challenging Miscellaneous Case No.15 
of 1987 and the High Court Division issued Rule which reads as under: 
 
“why the entertainment and adjudication of the Miscellaneous Case No.15 of 1987 of the 
Subordinate Judge and Artha Rin Adalat No.2 at Dhaka by the Respondent No.1 filed by 
the Respondent No.2 under Article 33 of the Bangladesh Shilpa Rin Sangstha Order 1972 
vide Annexure-F, H and I(1) and why consequently negotiate sale of petitioner property 
being holding No.54 Mohakhali Commercial Area within the City of Dhaka through the 
process of Artha Jari Case No.18 of 1999 of the 
 
2nd Artha Rin Adalat of Dhaka arising out of Miscellaneous Case No.15 of 1987 of the 
Court of Subordinate Judge and Artha Rin Adalat No.2 at Dhaka vide Annexure-I and J 
shall not be declared to have been passed without lawful authority and is of no legal 
effect”; thereafter a Division Bench of the 
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High Court Division upon hearing the parties discharged the said Rule by the judgment 
and order dated 16.03.2016. The aforesaid fact is evident from the judgment and order 
dated 16.03.2016 which is annexed with the writ petition and marked as Annexure-E. 
 
(f) that another individual named Faisal Morshed Khan as third party also filed Writ 
Petition No.5196 of 2013 challenging Order No.111 dated 07.04.2013 rejecting the 
application of the petitioner on 31.03.2013 for stay of further proceeding in relation to 
sale, transfer or handover of the suit land and Order Nos.102, 103 and 104 passed by the 
learned Judge of the 2nd Court of Artha Rin Adalat, Dhaka transferring the suit land to the 
petitioners of this instant case and obtained a Rule Nisi and order of stay of all further 
proceeding of the Artha Jari Case No.18 of 1999; against the said order of stay, the 
petitioners filed a Civil Petition For Leave To Appeal No.1241 of 2013 before the 
Appellate Division of the Supreme Court of Bangladesh and the Appellate Division 
passed an order staying the above mentioned order of the High Court Division till 
disposal of the Rule by the judgment and order dated 13.11.2013; subsequently a Division 
Bench of the High Court Division upon hearing the parties discharged the Rule by the 
judgment and order dated 21.07.2016. The aforesaid fact is evident from the judgment 
and order dated 13.11.2013 and 21.07.2016 which are annexed with the writ petition and 
marked as Annexure-F and F-1. 
 
(g) that the petitioners and another purchaser i.e. Respondent No.4 filed an application 
before the Rajdhani Unnayon Kartipakkho (RAJUK) for mutating their names for the 
case land pursuant to the above mentioned sale of the Court but without getting any 
response from RAJUK, the petitioners filed Writ Petition No.6637 of 2016 before the 
High Court Division and obtained a Rule Nisi; subsequently on contested hearing, a 
Division Bench of High Court Division made the Rule absolute by the judgment and 
order dated 07.09.2016 considering and discussing all the issues and directed the RAJUK 
to mutate the name of the petitioners in respect of the case land within 60 days. The 
aforesaid fact is evident from the judgment and order dated 07.09.2016 which is annexed 
with the writ petition and marked as Annexure-G. 
 
(h) that for not complying with the judgment and order as to direction of High Court 
Division, the petitioners filed Contempt Petition No.82 of 2017 before the High Court 
Division and the High Court Division directed the RAJUK to comply with its earlier 
judgment and order dated 07.09.2016 passed in Writ Petition No.6637 of 2016 within 
2(two) months without fail by the order dated 10.10.2017. The aforesaid fact is evident 
from the order dated 10.10.2017 which is annexed with the writ petition and marked as 
Annexure-H. 
 
(i) that the Rajdhani Unnayan Kartipakkha (RAJUK) preferred a Civil Petition For Leave 
To Appeal No.4124 of 2017 before the Appellate Division against the judgment and order 
dated 07.09.2016 passed in Writ Petition No.6637 of 2016 regarding direction for 
mutating the name of the petitioners and after hearing the parties, the Appellate Division 
dismissed the same by the judgment and order dated 01.04.2018 holding the view that the 
respondents i.e. the present petitioners legally purchased the property through the Court 
and their title has become unassailable. The aforesaid fact is evident from the judgment 
and order dated 01.04.2018 which is annexed with the writ petition and marked as 
Annexure-I. 
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(j) that in the meantime, the Respondent No.4 entered with an registered agreement for 
sale being No.4186 dated 09.05.2016 for 3662.75 ajutangsha of above mentioned land 
with the petitioners namely Standard Group Limited and Standard Stitches Limited 
receiving Tk.12,50,00,000/- (twelve crore fifty lac) as earnest money out of total 
consideration of Tk.13,00,00,000/- (Thirteen crore). 
 
(k) that on repeated request of the petitioners, the Respondent No.4 failed to execute and 
register the sale deed as agreed; thus the petitioners were constrained to institute a suit for 
specific performance of contract before the Court of learned Joint District Judge, 1st 
Court, Dhaka being Title Suit No.559 of 2016 against the Respondent No.4 for execution 
of sale deed. The aforesaid fact is evident from the plaint which is annexed with the writ 
petition and marked as Annexure-J. 
 
(l) that during pendency of the said suit, on 21.11.2016, the Respondent No.5 filed an 
application under Order 1 Rule 10(2) of the Code of Civil Procedure for addition of party 
stating, inter alia, that there was an earlier unregistered agreement with the Respondent 
No.5 and on the basis of the said agreement, the Respondent No.4 is bound to register the 
sale deed of the suit land in favour of him; subsequently the application was withdrawn 
by filing another application dated 26.01.2017 and in both the applications, it was stated 
that the Respondent No.4 took Tk.35,00,00,000/- from the Respondent No.5 for his 
business purpose. The aforesaid fact is evident from the application for addition of party 
dated 22.11.2016 and order dated 26.01.2017 which are annexed with the writ petition 
and marked as Annexure-K and K-1. 
 
(m) that the Respondent No.5 entered with an registered agreement for compromise being 
No.2720 dated 12.04.2018 with the petitioners receiving Tk.1 crore, gave up his all 
claims and made an undertaking that he has no grievance against the above mentioned 
transfer between the petitioners and Respondent No.4 and he will not make any complaint 
or allegation against the petitioners in connection with the above mentioned transfer. The 
aforesaid fact is evident from the photocopy of the registered agreement for compromise 
which is annexed with the writ petition and marked as Annexure-L. 
 
(n) that the above mentioned Suit No.559 of 2016 was decreed on compromise on 
28.02.2017 and the petitioners filed Title Execution Case No.07 of 2017 and the learned 
executing Court, Joint District Judge, 1st Court, Dhaka executed and registered the sale 
deed being No.3578 dated 22.05.2017 and since then the petitioners being the owners 
have been enjoying the said land within the knowledge of all concerned. The aforesaid 
fact is evident from the judgment and decree dated 20.02.2017 and 27.02.2017, order 
dated 16.05.2017 and the registered sale deed being No.3578 dated 22.05.2017 which are 
annexed with the writ petition and marked as Annexure-M, M-1, M-2 and M-3. 
 
(o) that on 11.12.2018, the Respondent No.5 with ulterior motive and in order to make 
unnecessary harassment filed an application along with two paper cuttings before the 
Respondent No.2 against the petitioners for penal action alleging evasion of stamp duty 
and registration fee against the registration of above mentioned deed while executing and 
registering the same through the Court of law. The aforesaid fact is evident from the 
application dated 11.12.2018 which is annexed with the writ petition and marked as 
Annexure-N. 
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(p) that on the basis of the above mentioned application, the Respondent No.3 issued the 
impugned notices dated 20.01.2019 (Annexure-O and O-1) under Section 19 and 20 of 
the Anti-Corruption Commission Act, 2004 and Rule 20 of the Anti-Corruption 
Commission Rules, 2007 read with Section 160 of the Code of Criminal Procedure 
directing the petitioners to appear before the Respondent No. 03 along with documents 
with respect to the land of Plot No.54, Mohakhali Commercial Area, Dhaka. The 
aforesaid fact is evident from the notices dated 20.01.2019 under Memo Nos.2297 and 
2298 which are annexed with the writ petition and marked as Annexure-O and O-1. 
 
(q) that on 20.01.2019, the petitioners filed two applications before the Respondent No.3 
seeking for one month time to collect the relevant papers and documents and thereafter 
the Respondent No.3 extended the time till 31.01.2019 and issued two notices dated 
27.01.2019 under Memo Nos.3003 and 3005 (Annexure-P and P-1) directing the 
petitioners to appear before him along with documents with respect to the land of Plot 
No.54, Mohakhali Commercial Area, Dhaka. The aforesaid fact is evident from the 
notices dated 27.01.2019 under Memo Nos.3003 and 3005 which are annexed with Writ 
Petition No.1087 of 2019 and marked therein as Annexure-P and P-1. 
 
(r) That on the basis of the above mentioned application (Annexure-N), the Anti-
Corruption Commission earlier issued two notices dated 20.01.2019 and 27.01.2019 
under Sections 19 and 20 of the Anti-Corruption Commission Act, 2004 and Rule 20 of 
the Anti-Corruption Commission Rules, 2007 in the name of the petitioners’ two 
companies namely Standard Group Limited and Standard Stitches Limited respectively 
regarding the above mentioned purchase of the land. 
 
(s) That the petitioners’ two companies namely Standard Group Limited and Standard 
Stitches Limited being petitioners filed a writ petition being No.1087 of 2019 against the 
above mentioned notices dated 20.01.2019 and 27.01.2019 and after preliminary hearing 
in presence of the learned Advocate for the Anti-Corruption Commission, a Division 
Bench of this Division was pleased to issue Rule Nisi and stay the operation of the above 
mentioned notices for a period of 03 months by an order dated 11.02.2019. The aforesaid 
fact is evident from Annexure-P to the writ petition. 
 
(t) That during pendency of the above mentioned writ petition, the Anti-Corruption 
Commission under signature of the Respondent No.3 issued a further notice dated 
19.03.2019 under Memo No.00.01.0000.502.01.007.19/10745 and Memo No. 
00.01.0000.502.01.007.19/10745 respectively under Sections 19 and 20 of the Anti-
Corruption Commission Act, 2004 and Rule 20 of the Anti-Corruption Commission 
Rules, 2007 read with Section 160 of the Code of Criminal Procedure issued by the 
Respondent No.3 directing the petitioners to appear and make statement regarding 
evasion of registration fees and taxes for purchasing land before the Respondent No.3 
following the application dated 11.12.2018 (Annexure-N) filed by the Respondent No.5. 
The aforesaid is evident from Annexure-Q and Q1 to the writ petition. 
 
(u) That on 28.03.2019, the petitioners filed two applications before the Respondent No.3 
requesting her to stay all further proceeding of the impugned notices till disposal of the 
above mentioned writ petition and after receiving of the said application, the Respondent 
No.3 orally directed the petitioners to appear before her on 08.04.2019 with the 
documents. The aforesaid is evident from Annexure-R and R-1 to the writ petition. 

 



16 SCOB [2022] HCD    Md. Atiqur Rahman & anr Vs. Bangladesh & ors  (Md. Nazrul Islam Talukder, J)     77 

    3. Being aggrieved by the impugned notices, the petitioners approached this court with an 
application under Article 102 of the Constitution and obtained this Rule along with an order 
of stay of operation of the impugned notices. 
 
    4. At the very outset, Mr. Probir Niogi, the learned Senior Advocate along with Mr. Md. 
Muniruzzaman, Advocate and Ms. Anita Gazi Rahman, Advocate for the petitioners, submits 
that the petitioners and the Respondent No.4 purchased the case land through the Court of 
law and the Rajdhani Unnayan Kartipakkha (RAJUK) and 2 others filed 3 Writ Petitions 
being Nos.4800 of 2014, 7156 of 2014 and 5196 of 2013 challenging the legality of the said 
sale and all the writ petitions were discharged; thereafter the RAJUK preferred Civil Petition 
For Leave To Appeal No.3269 of 2016 against of the judgment and order of Writ Petition 
No.4800 of 2014 and the same was dismissed on 03.08.2017; thereafter the petitioners and 
the Respondent No.4 filed Writ Petition No.6637 of 2016 for direction upon the RAJUK to 
mutate their names; subsequently the said Rule was made absolute by the judgment and order 
dated 07.09.2016 and for non-compliance of the said order, the petitioners filed Contempt 
Petition being No.82 of 2017 against the RAJUK and obtained a further order of direction; 
subsequently against the said judgment and order dated 10.10.2017, the RAJUK preferred 
Civil Petition For Leave to Appeal being No.4124 of 2017 and the same was dismissed on 
01.04.2018 with a finding that the respondents i.e. the present petitioners and Respondent 
No.4 legally purchased the case property through Court and their title has become 
unassailable and as such, the impugned notices directing the petitioners to appear and make 
statement regarding evasion of registration fees and taxes for purchasing land before the 
Respondent No.3, are illegal, without jurisdiction and without lawful authority and are of no 
legal effect. 
 
    5. He next submits that the Respondent No.4 purchased a portion of the case property 
through the Court and agreed to sell his portion to the petitioners by executing an agreement 
for sale and receiving earnest money; subsequently he denied to execute the sale deed by 
receiving the remaining consideration and thereby the petitioners filed a suit for specific 
performance of contract and obtained a decree and pursuant to the said decree, Title 
Execution Case being No.07 of 2017 was filed and then the learned Judge of the executing 
Court, Joint District Judge, 1st Court, Dhaka executed and registered the sale deed being 
No.3578 dated 22.05.2017 and thus there is no scope to re-open the same in the name of 
inquiry without permission of the Court and therefore the impugned notices are illegal, 
without jurisdiction and without lawful authority and are of no legal effect. 
 
    6. He then submits that the Stamp Act, 1899 and the Registration Act, 1908 have provided 
certain provisions for realizing unpaid duties or revenues if any, but provided no provision 
for filing any criminal proceeding under the provision of the Penal Code or under the 
provision of the Prevention of Corruption Act, 1947 for realizing unpaid duties or revenues 
and therefore, the impugned notices are liable to be declared illegal and without lawful 
authority and are of no legal effect. 
 
    7. He further submits that under Section 63A of the Registration Act, 1908, the unpaid 
amount of duties for the deed not properly valued shall be realized from the concerned 
registering officer and under the provision of the Stamp Act, 1899, there are provision for 
realizing the revenues but without complying with those provisions of law, the Respondent 
No.3 most illegally with mala fide intention started the process of inquiry against the 
petitioners pursuant to the application filed by the Respondent No.5 and therefore, the 
impugned notices are liable to be declared without lawful authority and are of no legal effect. 
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    8. He additionally submits that the sale deed was executed and registered by a competent 
court of law pursuant to a decree of specific performance of contract and as such, without any 
order of the concerned court, there is no scope to proceed with the realization of shortage of 
payment of stamp duty or tax if any and therefore, the impugned notices of the Respondent 
No.3 to proceed with the inquiry pursuant to the application (Annexure-N) filed by the 
Respondent No.5 are liable to be declared without lawful authority and are of no legal effect. 
 
    9. He candidly submits that the Registration Act, 1908 and the Stamp Act, 1899 are not 
included in the schedule of the Durniti Damon Commission Act, 2004 and therefore the 
impugned notices of the Respondent No.3 to proceed with the inquiry pursuant to the 
application (Annexure-N) filed by the Respondent No.5 are liable to be declared without 
lawful authority and are of no legal effect. 
 
    10. Mr. Niogi, with reference to Clause 5.73 of the Constitutional law of Bangladesh (3rd 
edition) by Mahamudul Islam, submits that “a mala fide exercise of discretionary power is 
bad as it amounts to abuse of discretion”; in support of his submission, Mr. Niogi has 
referred to a legal decision taken in the case of Nur Mohammad Vs. Mainuddin Ahmed, 
reported in 39 DLR(AD), wherein it was held that “power conferred by or under any law 
must not be exercised mala fide or for collateral purpose. The mala fide act is an act without 
jurisdiction;” and then Mr. Niogi has also referred to a legal decision taken in the case of 
Mohammad Ali Vs. Burma Eastern reported in 38 DLR(AD) 41 wherein it was decided that 
“a mala fide act is by its nature an act without jurisdiction. No legislature when it grants 
power to take action or pass an order contemplates a mala fide exercise of power”. 
 
    11. Mr. Niogi vigorously submits that as per Rule 3(5) of the Anti-Corruption Commission 
Rules, 2007, the ACC shall not directly go for conducting inquiry in respect of complaints 
which have not been found to be prima facie correct and true by the Scrutiny Committee, but 
in the present case, the impugned notices have been issued upon the petitioners on the basis 
of a complaint filed by the Respondent No.5 without satisfying itself as to the prime-facie 
correctness of the allegation. 
 
    12. Mr. Niogi further points out that the allegations made in the petition of complaint do 
not come within the purview of the scheduled offence of the ACC Act, 2004 and further, the 
provision of the Registration Act, 1908 and the Stamp Act, 1899 are available for realizing 
the shortage of payment of duties and taxes if any as alleged in the petition of complaint of 
the Respondent No.5. 
 
    13. Mr. Niogi lastly submits that it appears from the petition of complaint of the 
Respondent No.5 that the Respondent No.2 has prior knowledge about the sale of the case 
land through the Court, thus the notices have been issued by exercising the discretion 
arbitrarily taking mala fide intention. 
 
    14. On the other hand, Mr. M.A. Aziz Khan, the learned Advocate appearing on behalf of 
the Anti-Corruption Commission (ACC) has contested the Rule and submitted affidavit-in-
opposition denying the statements and grounds taken in the writ petition and categorically 
submits that the impugned notices dated 19.03.2019 under Memo No.00.01.0000.502.01. 
007. 19/10746 and Memo No.00.01.0000. 502.01. 007. 19/10745 respectively under Sections 
19 and 20 of the Anti-Corruption Commission Act, 2004 and Rule 20 of the Anti-Corruption 
Commission Rules, 2007 read with Section 160 of the Code of Criminal Procedure issued by 
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the Respondent No.3 (Annexure-Q and Q-1) directing the petitioners to appear and make 
statement regarding evasion of registration fees and taxes for purchasing land before the 
Respondent No.3 following the application dated 11.12.2018 (Annexure-N) filed by the 
Respondent No.5, were issued for fact finding inquiry for discovering the truth which will go 
to assist the Commission either to proceed further by lodging an F.I.R or to keep the 
complaint with the record if found to be without any basis and as such, since the impugned 
notices are the parts of fact finding process under the relevant law, the writ petition is not at 
all maintainable. 
 
    15. He next submits that it is by now a settled law that sub-section (1) and (2) of Section 19 
of the ACC Act, 2004 have given wide jurisdiction to the Anti-Corruption Commission to 
inquire into and investigate any allegations whatsoever as covered in its schedule and in 
doing so, the Commission may direct any authority, public or private, to produce relevant 
documents and the person concerned shall be bound to comply with the direction. 
 
    16. He then submits that the impugned notices dated 19.03.2019 under Memo 
No.00.01.0000.502.01. 007. 19/10746 and Memo No.00.01.0000.502.01. 007. 19/10745 
respectively under Sections 19 and 20 of the Anti-Corruption Commission Act, 2004 and 
Rule 20 of the Anti-Corruption Commission Rules, 2007 read with Section 160 of the Code 
of Criminal Procedure issued by the Respondent No.3 (Annexure-Q and Q-1) directing the 
petitioners to appear and make statement regarding evasion of registration fees and taxes for 
purchasing land before the Respondent No.3 following the application dated 11.12.2018 
(Annexure-N) filed by the Respondent No.5, have been issued in respect of an allegation of 
evading registration fees and taxes at the time of registration of the sale deed through 
corruption and hence, such allegations clearly fall within the schedule offence of the Anti-
Corruption Commission Act, 2004. 
 
    17. He candidly submits that the allegation of ‘mala fide exercise of power by the Anti-
Corruption Commission’ as raised by the petitioners is baseless inasmuch as no facts showing 
the allegation of malice to have a basis have been narrated by the writ petitioners anywhere in 
the writ petition or in the supplementary affidavits and hence, the allegation of lack of 
jurisdiction because of malice in fact is not tenable in the facts and circumstances of the case. 
 
    18. He additionally submits that the impugned notices were issued bona fide as a fact 
finding process and to hear the story of the writ petitioners and the writ petitioners had ample 
opportunity to appear before the Commission and present their cases with documents and the 
writ petitioners by submitting applications for extension of time had in fact accepted the 
position that they would appear before the Commission and submit their cases and relevant 
documents. 
 
    19. He vigorously submits that the allegations against the writ petitioners being ÔÔhgybv e¨vsK 

wjt Gi mv‡eK †Pqvig¨vb Rbve Avwidzi ingvb, eZ©gvb †Pqvig¨vb †gvkvid †nv‡mb I cwiPvjK Rbve AvwZKzi ingvb 

Gi weiæ‡× Rwg µq K‡i 01 †KvwU UvKvi `wjj †iwR‡óªkb wd I U¨v· dvuwK †`qvi Awf‡hvMÓ are very serious in 
nature and the same requires a thorough inquiry in order to decipher the veracity of those 
allegations and as such, the Rule Nisi issued in the instant writ petition is liable to be 
discharged for ends of justice so as to allow the Commission to discharge its functions as per 
law. 
 
    20. He then points out that the Anti-Corruption Commission has the authority to 
questioning any person about the correctness of its documents as a fact finding process and 
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unless and until any legal action is initiated on the basis of the said findings, there is no scope 
to review the matter in writ jurisdiction and thus the writ petition is a pre-matured one; in 
support his submission, the learned Advocate has referred to a legal decision taken in the case 
of Sonali Jute Mills Ltd Vs. ACC reported in 22 BLC(AD) 147 wherein it was held that “sub-
section(1) and (2) of the Section 19 have given wide jurisdiction to the Commission to 
enquire into and investigate any allegations whatsoever as covered in its schedule and in 
doing so, the ACC may direct any authority, public or private to produce relevant 
documents”. 
 
    21. He lastly submits that the submission of the learned Advocate for the writ petitioners is 
that the Commission has already come to know about the relevant facts through the instant 
writ petition is a dangerous proposition inasmuch as if such proposition is accepted, then 
every time if there is a notice issued by the Anti-Corruption Commission under Sections 19 
and 20 of the Anti-Corruption Commission Act, 2004, the same will trigger filing of a writ 
petition which will open a floodgate and in the facts and circumstances of the instant case, 
there is no justification for allowing anyone to trigger that floodgate to open and considering 
all the aspects of this matter, the Rule may be discharged. 
 
    22. The Respondent No.5 Md. Sekender Ali Moni has also submitted affidavit-in-
opposition stating, inter-alia, that the present deponent filed the application dated 11.12.2018 
to the Anti-Corruption Commission neither with ulterior motive nor in order to harass the 
petitioner but out of grudge and resentment derived from non-cooperation of Mr. Atiqur 
Rahman, the Chairman of Standard Group Limited and Standard Stitches Limited, in 
recovery of outstanding debts from the sale proceeds of land received by the friend of the 
present respondent, Mr. Md. Arifur Rahman, the vendor of land who is impleaded in the 
instant writ petition as Respondent No.4; that the Respondent No.5 was unable to conceive 
that the consequence of the application dated 11.12.2018 would be so harassing to Mr. Md. 
Atiqur Rahman, who is the Chairman of Standard Group and Standard Stitches and Chairman 
(former Director) of Jamuna Bank Limited with whom the present deponent has no enmity 
and for this consequence of the application, the present deponent feels discomfort and feeling 
so the present deponent on 08.07.2019 filed an application to the Anti-Corruption 
Commission seeking for withdrawal of the application of the present deponent dated 
11.12.2018 and the present deponent also sworn an affidavit to that effect on the same day. 
The aforesaid fact is evident from the application and affidavit dated 08.07.2019 which are 
annexed with the affidavit-in-opposition filed by the Respondent No.5 and marked as 
Annexure 1 and 1-A. 
 
    23. Mr. A.K.M Amin Uddin, DAG along with Mrs. Anna Khanom Koli, AAG and Mr. 
Md. Shaifour Rahman Siddique, AAG appearing on behalf of the Respondent No.1, has 
adopted the submissions made by the learned Advocate for the Anti-Corruption Commission. 
 
    24. We have gone through the writ petition, the supplementary affidavits and the affidavit-
in-oppositions submitted by the Respondent Nos.2 and 5 and perused all the materials 
annexed therewith. We have also heard the learned Advocates for the writ petitioners, the 
Anti-Corruption Commission, the Respondent No.5 and the learned Deputy Attorney-General 
for the respective parties and considered their submissions to the best of our wit and wisdom. 
 
    25. On perusal of the record, it appears that admittedly the writ petitioners purchased the 
case land through the court by way of sale certificate and the learned judge of the Execution 
Court handed over possession of the land to the petitioners by way of writ for delivery of 
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possession. Challenging the said sale, several writ petitions and leave petitions were filed and 
ultimately all of them were discharged and dismissed. The writ petitioners as auction 
purchasers having failed to mutate their names against their purchased property filed Writ 
Petition No. 6637 of 2016 against RAJUK and the said Rule was made absolute by a Division 
Bench of this Division. Then RAJUK filed Civil Petition For Leave To Appeal No. 4124 of 
2017 before the Appellate Division against the said judgment of the High Court Division and 
the same was dismissed on 01.04.2018 with a findings that the writ petitioners have legally 
purchased the case property through Court and their title has become unassailable. Thus the 
matter at hand is a judicially decided one and subsequent questioning about the said 
documents of purchase without reviewing the same is violative of the right of property of a 
citizen as guaranteed under Article 42 of the Constitution. Though during pendency of the 
instant Rule Nisi, review petition was filed by RAJUK being No. 247 of 2019, but the same 
was dismissed on 16.01.2020. 
 
    26. It may be mentioned that when any legal issue is finally decided by the apex Court of 
the country, any initiative to re-open the same issue by any authority of the government or 
statutory authority like ACC in the name of exercise of discretionary power without prior 
approval of the Court, is absolutely mala fide and abuse of discretionary power. The aforesaid 
view finds support in Clause 5.73 of the Constitutional law of Bangladesh (3rd edition) by 
Mahamudul Islam, wherein it is stated that “a mala fide exercise of discretionary power is 
bad as it amounts to abuse of discretion”; The aforesaid view is also supported by a legal 
decision taken in the case of Nur Mohammad vs. Mainuddin Ahmed case reported in 39 
DLR(AD), wherein it was held that “power conferred by or under any law must not be 
exercised mala fide or for collateral purpose. The mala fide act is an act without 
jurisdiction;” and similar view has been expressed in the legal decision taken in the case of 
Mohammad Ali Vs. Burma Eastern reported in 38 DLR(AD) 41 wherein it was decided that 
“a mala fide act is by its nature an act without jurisdiction. No legislature when it grants 
power to take action or pass an order contemplates a mala fide exercise of power”. 
 

27. It is true that the ACC is empowered by law to inquire into any allegation whatsoever 
as covered in its schedule and in doing so may direct any authority, public or private to 
produce relevant documents but the same must be bona fide and lawful in nature. In affidavit-
in-opposition, the ACC has stated that the impugned notices were issued on the basis of the 
complaint made by the Respondent No.5. 
 

28. Now let us see the said complaint (Annexure- N) annexed to the writ petition. On the 
1st page of the complaint, it is stated that  ÔÔAvwidzi ingv‡bi bv‡g 1 weNvi wKQz †ewk Ask I AvwZKzi 

ingvb I †gvkvid †nv‡m‡bi dv‡g©i bv‡g 1 weNvi wKQz †ewk Ask Av`vj‡Z †m‡Uj‡g›U †m‡ji gva¨‡g µq K‡ibÓ. It 
is further stated on the said page that ÔÔAv`vjZ KZ…©K Rwg †iwR‡óªkb I `Lj eySvBqv †`Iqvi ci Avwg 

†PK¸wj wb‡q e¨vs‡K †M‡j me¸wj †PKB evDÝ nq|Ó So, from the statements of the complaint, it is 
evident that the ACC was clearly informed about the purchase and handing over possession 
of the case land through court and thus the notices upon the purchasers of the said sale 
bringing an allegation as ÔÔhgybv e¨vsK wjt Gi mv‡eK †Pqvig¨vb Rbve Avwidyi ingvb, eZ©gvb †Pqvig¨vb 

†gvkvid †nv‡mb I cwiPvjK Rbve AvwZKzi ingvb Gi weiæ‡× Rwg µq K‡i 01 †KvwU UvKvi `wjj †iwR‡óªkb wd I 

U¨v· dvuwK †`qvi Awf‡hvMÓ are not bona fide rather mala fide and also infringement of the 
fundamental right of property of the petitioners as guaranteed by the Constitution. 
 
      29. Further, as per Rule 3(5) of the Anti-Corruption Commission Rules, 2007, the ACC 
shall not directly go for conducting inquiry in respect of complaints which have not been 
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found to be prima-facie correct and true by the Scrutiny Committee, but in the present case 
the impugned notices have been issued upon the petitioners neither without holding any 
initial scrutiny, nor examining the context of the complaint thoroughly which causes the un-
necessary consumption of the valuable time of the court as well as harassing the citizens 
without any reason. 
 

30. With reference to the legal decision taken in the case of Sonali Jute Mills Ltd Vs. 
ACC reported in 22 BLC (AD) 147, the submission of the learned Advocate for the ACC is 
that sub-section(1) and (2) of section-19 have given wide jurisdiction to the Commission to 
inquire into and investigate any allegations whatsoever as covered in its schedule and in 
doing so, the ACC may direct any authority, public or private to produce relevant documents. 
But the allegation under the instant inquiry which is admittedly initiated on the allegation as 
stated in the application dated 11.12.2018 (Annexure-N) filed by the Respondent No.05 with 
regard to taking possession of RAJUK plot unlawfully creating forged documents and 
evasion of registration fees and other duties for registering a deed of sale does not come 
within the schedule offences of the Anti-Corruption Commission Act, 2004 rather it may 
come under the purview of Section 63A of the Registration Act, 1908 and under the provision 
of Stamp Act, 1899 and thus the said case law is not applicable to the case of the petitioners. 
It appears from the annexures of the writ petition that the subsequent sale between the 
petitioners and the Respondent No.4 was also held by a Court of law pursuant to a decree of 
specific performance of contract and thus there is no scope of taking possession of RAJUK 
plot unlawfully creating forged documents and evasion of registration fees and stamp fees at 
all. Apart from these, during pendency of the Rule, the Respondent No.5 has withdrawn his 
complaint from the ACC and filed affidavit before this Court in support of the petitioners and 
thus the complaint itself has become susceptible. 
 
    31. It may be noted that on the basis of the application (Annexure-N) filed by the 
Respondent No.5, the Anti-Corruption Commission earlier issued two notices dated 
20.01.2019 and 27.01.2019 under Sections 19 and 20 of the Anti-Corruption Commission 
Act, 2004 and Rule 20 of the Anti-Corruption Commission Rules, 2007 read with Section 
160 of the Code of Criminal Procedure directing the petitioners’ two companies namely 
Standard Group Limited and Standard Stitches Limited respectively to appear before the 
Respondent No.3 along with the documents with respect to Plot No.54, Mohakhali 
Commercial Area, Dhaka. 
 
    32. Being aggrieved the same, the petitioners’ two companies namely Standard Group 
Limited and Standard Stitches Limited being petitioners filed Writ Petition being No.1087 of 
2019 against the above mentioned notices dated 20.01.2019 and 27.01.2019 and after 
preliminary hearing in presence of the learned Advocate for the Anti-Corruption 
Commission, a Division Bench of this Division was pleased to issue Rule Nisi and stay the 
operation of the above mentioned notices for a period of 03 months by an order dated 
11.02.2019. Subsequently, the period of stay was extended by this Court time to time. 
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    33. During pendency of the above mentioned writ petition, the Anti-Corruption 
Commission under signature of the Respondent No.3 issued a further notice dated 19.03.2019 
under Memo No.00.01.0000.502.01.007.19/10745 and Memo No. 
00.01.0000.502.01.007.19/10745 respectively under Sections 19 and 20 of the Anti-
Corruption Commission Act, 2004 and Rule 20 of the Anti-Corruption Commission Rules, 
2007 read with Section 160 of the Code of Criminal Procedure issued by the Respondent 
No.3 directing the petitioners to appear and make statement with respect to taking possession 
of RAJUK plot unlawfully creating forged documents and evasion of registration fees and 
taxes for purchasing land before the Respondent No.3 following the application dated 
11.12.2018 (Annexure-N) filed by the Respondent No.5. 
 
    34. It appears from the record that the ACC in the name of exercising discretionary power 
issued the impugned notices hurriedly during pendency of Writ Petition 1087 of 2019 
directing the petitioners to appear before the ACC to make statements with respect to taking 
possession of RAJUK plot unlawfully creating forged documents and evasion of registration 
fees and other taxes at the time of purchase of the land in question, which is tantamount to 
interference in the administration of justice that cannot escape characterization of a mala fide 
act having something in the mind of the Respondent No.3 and that is why we have no 
hesitation to say that the impugned notices have been issued abusing of the discretion and 
thus the same are liable to be interfered with by this Court. 
 
    35. Having considered all the facts and circumstances of the case, the submissions 
advanced by the learned Advocates for the respective parties and the propositions of law cited 
and discussed above, we find merit in this instant Rule. 
 
    36. Accordingly, the Rule is made absolute. 
 
    37. In consequence thereof, the impugned notices dated 19.03.2019 under Memo 
No.00.01.0000. 502.01.7.19/10746 and Memo No.00.01.0000. 502.01. 007. 19/10745 
respectively issued by the Respondent No.3 (Annexure-Q and Q-1) under Sections 19 and 20 
of the Anti-Corruption Commission Act, 2004 and Rule 20 of the Anti-Corruption 
Commission Rules, 2007 read with Section 160 of the Code of Criminal Procedure directing 
the petitioners to appear and make statements with respect to taking possession of RAJUK 
plot unlawfully creating forged documents and evasion of registration fees and taxes at the 
time of purchase and registration of the land in question, before the Respondent No.3, 
following the application dated 11.12.2018 (Annexure-N) filed by the Respondent No.5, are 
declared to have been made/issued without lawful authority and are of no legal effect. 
 
    38. Communicate the judgment and order to the Chairman, Anti-Corruption Commission 
and other respondents at once. 
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q¡CL¡VÑ ¢hi¡N 
(¢hno j§m A¢drœ) 
 
l£V ¢f¢Vne ew 5508/2017  

                                                
j¡q¡Çjc S¢ql¦m Cpm¡j 

.......clM¡Ù¹L¡l£  
-he¡j- 
h¡wm¡cn  plL¡l J AeÉ¡eÉ  

..... fË¢afrNZ  
 
HÉ¡Xi¡LV Bë¤m q¡¢mj 

......clM¡Ù¹L¡l£ fr 
HÉ¡Xi¡LV j¡x Jh¡uc¤l lqj¡e 

---1ew fË¢afr fr 
HÉ¡Xi¡LV p¡Cg¥l l¢nc  

    ----8 ew fË¢afr fr  
HÉ¡Xi¡LV Hj,¢S, j¡qj¤c (n¡q£e)  

    --- 9 ew fË¢afr fr  

HÉ¡Xi¡LV Ju¡up Bm q¡l¦e£, ®Xf¤¢V HVeÑ£ 
®Se¡lm pwN 
HÉ¡Xi¡LV BnL ®j¡¢je, ®Xf¤¢V HVe£Ñ ®Se¡lm 
HÉ¡Xi¡LV q~¢me Cje p¡q¡, pqL¡l£ HVe£Ñ ®Se¡lm 
HÉ¡XiL¡V p¡ul¡ ¢gl¡S, pqL¡l£ HVe£Ñ ®Se¡lm 
HÉ¡Xi¡LV j¡qg¥S¤l lqj¡e ¢mMe, pqL¡l£ HVeÑ£ 
®Se¡lm 
HÉ¡Xi¡LV q¡¢gS¤l lqj¡e, pqL¡l£ HVe£Ñ ®Se¡lm 
HÉ¡Xi¡LV B¢gg¡ ®hNj, pqL¡l£ HVe£Ñ ®Se¡lm 
HÉ¡Xi¡LV m¡L£ ®hNj, pqL¡l£ HVe£Ñ ®Se¡lm 

     .........l¡øÊ fr 
öe¡e£l a¡¢lM x 19.02.2020, 09.03.2020, 
27.01.2021 Hhw l¡u fËc¡el a¡¢lM x 30.06.2021    

 
Ef¢ÙÛax  
¢hQ¡lf¢a  ®j¡x Bnl¡g¥m L¡j¡m 
Hhw 
¢hQ¡lf¢a l¡¢SL Bm S¢mm 
 
Editors’ Note: 
 ¢edÑ¡¢la pjul fl ¢hL¡m 4.00 O¢VL¡u 198 Se k¡œ£ ¢eu weMZ Bs‡iRx 02.04.2017 Zvwi‡L h¡wm¡cn AiÉ¿¹l£Z ®e± 
f¢lhqe LaÑªfrl gvwjKvbvaxb RvnvR “fvlv knx` mvjvg”, hvÎxmn Kzwgiv NvU bL p¾c£fl …çRs¡ O¡Vl EŸnÉ k¡œ¡ 
öl¦ Ll Ges påÉ¡ 6.10 ¢j¢eV …çRs¡ O¡V ®e¡‰l Llz O¡Vl L¡R p¡Nll Ni£la¡ Lj b¡L¡u S¡q¡S ®S¢Va ¢isa f¡l 
e¡z a¡C O¡‡U bvg‡Z  m¡m ®h¡V EWa qu k¡œ£clz aMe påÉ¡ qu ®NRz c¤¢V m¡m ®h¡Vl p¡q¡kÉ k¡œ£ e¡j¡e¡l fl a«a£u 
®h¡V k¡œ£ ¢eu k¡Ju¡l fb fÐQä ®YEu ®h¡V X¥h 18 Se k¡œ£ jªa¥ÉhlZ Llz GB NUbvq fÐ¢afrNZl c¡¢uaÅ Ahqm¡i 

Kvi‡Y r¢aNË̄ Í  f¢lh¡lmg~nL kb¡kb r¢af§lZ fÐc¡el ¢ecÑne¡ fÐ¡bÑe¡u GB l£V ¢f¢Vne¢V c¡¢Mm Kiv nq| ïbvbx A‡šÍ 

nvB‡KvU© wefvM gZ cÖ̀ vb K‡i †h, msweav‡bi 32 Aby‡”Q‡` cÖ̀ Ë †eu‡P _vKvi AwaKv‡ii cÖgvwYZ niY n‡j mvsweavwbK 

Av`vjZ ÿwZc~iY cÖ̀ vb Ki‡Z cv‡i hv cÖvB‡fU AvB‡b `vex Av`v‡qi AwZwi³ wnmv‡e MY¨ n‡e| mvsweavwbK AvB‡b 

miKvi ev miKvix KZ©…c¶ Zv‡`i Aaxb¯Í Kg©KZ©v ev Kg©Pvix‡`i `vwq‡Z¡ MvwdjwZi Rb¨ ¶wZc~iY w`‡Z eva¨| Z‡e 

miKvi GB mgcwigvY UvKv `vwq‡Z¡ MvwdjwZi Rb¨ `vqx pw¢nÔø Kg©KZ©v, Kg©Pvix Ges wVKv`vi‡`i KvQ †_‡K AvBbMZ 

c×wZ‡Z Av`vq K‡i miKvix †KvlvMv‡i Rgv w`‡eb| nvB‡KvU© wefvM GQvovI gZ cÖKvk K‡i †h, ¶wZc~i‡Yi Av‡`k 

†`qvi c‡i cÖvqB †`Lv hvq †h, cÖwZev`xMY ¶wZc~i‡Yi UvKv w`‡Z Kvj‡¶cb Llez ‡mRb¨ ¶wZc~i‡Yi gvgjvq e¨vsK 

†iU nv‡i ¶wZc~i‡Yi mv‡_ my` cÖ̀ v‡bi eva¨evaKZv _vKv cª‡qvRb| AZci nvB‡KvU© wefvM 9 `dv wb‡`©kbvmn 18wU 

cwiev‡ii cÖwZwU cwievi‡K 15 j¶ UvKv K‡i ÿwZc~iYHhw ¶wZc~i‡Yi A¢a¢lš² ¢qph gvgjv `v‡q‡ii ZvwiL †_‡K 

ïiæ K‡i ¶wZMȪ Í‡`i GKvD‡›U ¶wZc~i‡Yi UvKv Rgv  nIqv ch©šÍ cÖPwjZ e¨vsK †iU Z_v 8% nv‡i my` cwi‡kv‡ai Rb¨ 

cÖZwev`xMY‡K wb‡ ©̀kbv cÖ̀ vb K‡ib| 

 

¸iæZ¡c~Y© kãvejxt:  
Aby‡”Q` 32, evsjv‡`k msweavb; ÿwZ c~iY; KwVb `vq; Strict liability; Vicarious Liability; Ahqm¡ 
(Negligence) 
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Aby‡”Q` 32, evsjv‡`k msweavbt 

®hyQ b¡L¡l A¢dL¡ll fÐj¡¢Za qlZ qm p¡w¢hd¡¢eL Bc¡ma r¢af§lZ fÐ¡c¡e Llht 

plL¡l£ LjÑLaÑ¡-LjÑQ¡l£NZ LaÑªL ¢Lwh¡ l¡øÌl fÐ¢aù¡e h¡ fÐ¢aù¡epj§q LaÑªL tortius ab¡ f§lZk¡NÉ r¢al Afl¡d 
pÇf¡cel L¡lZ r¢aNËÙÛ hÉ¢š² fÐ¡CiV BCel BJa¡u a¡l c¡h£ p¡d¡lZa E›¡fe Llez ¢L¿º pw¢hd¡el Ae¤µRc 
32 ®j¡a¡hL fÐcš Ad£L¡l ab¡ ®hyQ b¡L¡l A¢dL¡ll fÐj¡¢Za qlZ qm p¡w¢hd¡¢eL Bc¡ma r¢af§lZ fÐ¡c¡e Llhz 
r¢aNËÙÛ hÉ¢š² ab¡ jªa hÉ¢š²l ®hyQ b¡L¡l A¢dL¡l fÐj¡¢Za qlZl Ef¢l¢õ¢Ma p¡w¢hd¡¢eL c¡h£ E›¡fel f¡h¢mL 
BCe fÐcš A¢dL¡l¢V fÐ¡CiV BCe fÐcš c¡h£ Bc¡ul p¤k¡Nl A¢a¢lš² ¢qph NZÉ qhz ...(c¨viv 51) 

 

l¡øÊl LjÑLaÑ¡-LjÑQ¡l£ LaÑªL ¢Lwh¡ l¡øÌl fÐ¢aù¡e h¡ fÐ¢aù¡epj§ql L¡kÑ h¡ Bcn à¡l¡ ®L¡e hÉ¢š² ®hyQ b¡L¡l 
pw¢hd¡e fÐcš ®j±¢mL A¢dL¡l qlZ Ll¡ qm Eš² qlZ pw¢nÔø l¡øÌl LjÑLaÑ¡-LjÑQ¡l£ h¡ l¡øÌl fÐ¢aù¡e h¡ 
fÐ¢aù¡epj§ql L¢We c¡u (Strict liability)z             ...(c¨viv 54) 

 

kM¡e ¢iL¢Vjl ab¡ jªa hÉ¢š²l ®j±¢mL A¢dL¡l ab¡ ®hyQ b¡L¡l A¢dL¡ll fËj¡¢Za qlZ qh ®pM¡e Bc¡ma pwr¥ì 
hÉ¢š²l c¡h£ H L¡lZ H¢su Qm¡l e£¢a Ae¤plZ Llhe e¡ ®k, pwr¥Ü hÉ¢š² ®cJu¡e£ Bc¡ma ®j¡LŸj¡ c¡ull 
p¤¢hd¡fË¡çz                        ...(c¨viv 55) 
 
UU© Z_v ¶wZc~iY AvB‡b wfKvwiqvm jvqvwewjwU (Vicarious Liability) bxwZwU mvsweavwbK AvB‡b †gŠwjK AwaKvi 

iwNl †¶‡ÎI mgfv‡e cÖ‡hvR¨| mvsweavwbK AvB‡b ¶wZc~i‡Yi bxwZwU eZ©gv‡b mycÖwZwôZ| mvsweavwbK AvB‡b miKvi 

ev miKvix KZ©…c¶ Zv‡`i Aaxb¯’ Kg©KZ©v ev Kg©Pvix‡`i `vwq‡Z¡ MvwdjwZi Rb¨ ¶wZc~iY w`‡Z eva¨| Z‡e miKvi GB 

mgcwigvY UvKv `vwq‡Z¡ MvwdjwZi Rb¨ `vqx pw¢nÔø Kg©KZ©v, Kg©Pvix Ges wVKv`vi‡`i KvQ †_‡K AvBbMZ c×wZ‡Z 

Av`vq K‡i miKvix †KvlvMv‡i Rgv w`‡eb| GB bxwZwUi d‡j miKvix †KvlvMvi †_‡K ¶wZc~iY w`‡jI `vwq‡Z¡ Ae‡njv 

†h me Kg©KZ©v ev Kg©Pvix K‡i‡Q Zv‡`i KvQ †_‡K GB UvKv Av`vq K‡i miKvix †KvlvMv‡i Rgv ®cu¡ qhz  
...(c¨viv 56) 

 
pw¢hd¡el Ae¤µRc 32 ®j¡a¡hL ®L¡e hÉ¢š²L a¡l S£he qa h¢’a Ll¡ k¡h e¡z H¢V h¡wm¡cn Ah¢ÙÛa fÐaÉL 
hÉ¢š²l ®j±¢mL A¢dL¡lz pw¢hd¡e HM¡e e¡N¢lL në¢V hÉhq¡l Ll e¡C, LlR ‘hÉ¢š²’ në¢Vz AbÑ¡v h¡wm¡cnl 
e¡N¢lLpq h¡wm¡cn Ah¢ÙÛa °hd A¯hd ®k ®L¡e hÉ¢š²L h¡wm¡cn e¡jL l¡øÌ p¤lr¡ fÐc¡e Llhz h¡wm¡cn Ah¢ÙÛa 
fÐaÉL hÉ¢š²l S£hel p¤lr¡ fÐc¡e Ll fÐcš ®j±¢mL A¢dL¡l qm¡ l¡øÌl “L¢We c¡u” ab¡ “Strict Liability”z 

...(c¨viv 63) 

 
¶wZc~i‡Yi Av‡`k †`qvi c‡i cÖvqB †`Lv hvq †h, cÖwZev`xMY ¶wZc~i‡Yi UvKv w`‡Z Kvj‡¶cb Llez ¶wZc~i‡Yi 

UvKv cwi‡kv‡a ¢hmðl à¡l¡ fz³†fvMx‡`i‡K GK ai‡Yi ARvbv AvksKvi gv‡S wbgw¾Z K‡i ivLv nq| ‡mRb¨ 

¶wZc~i‡Yi gvgjvq e¨vsK †iU nv‡i ¶wZc~i‡Yi mv‡_ my` cÖ̀ v‡bi eva¨evaKZv _vKv cª‡qvRb| ¶wZc~iY GKwU †`bvi 

g‡Zv, GKwU F‡Yi g‡Zv hv my`mn cwi‡kvwaZ nq|             ...(c¨viv 65) 

 
p¾c£fl …çRs¡ O¡V m¡m ®h¡V X¥h 18 Se k¡œ£l jªa¥É 8 J 9ew fÐ¢afràul Ahqm¡u pwO¢Va quR k¡ fÐj¡¢Za 
paÉ Hhw Eš² “Ahqm¡ (Negligence)” BCepwNa LaÑªaÅ hÉ¢alL  Ll¡ quR ¢hd¡u Eš² “Ahqm¡ 
(Negligence)” Hl L¡e BCeNa L¡kÑL¡¢la¡ e¡C jjÑ ®O¡oZ¡ Ll¡ qm¡ Hhw 18 Se jªa hÉ¢š²l f¢lh¡lL 
r¢af§lZ fÐc¡e 8 J 9ew fÐ¢afràul LlZ£u L¡kÑqa¥ Eš² r¢af§lZ fÐc¡el ¢ecÑn fÐc¡e Ll¡ qm¡z Bjl¡, Aaxfl, 
¢ejÀ h¢ZÑa Bcn Hhw ¢ecÑne¡pj§q fÐc¡e Llm¡jx 

1z pw¢hd¡el Ae¤µRc 32 ®j¡a¡hL fÐcš ®j±¢mL A¢dL¡l ab¡ ®hyQ b¡L¡l A¢dL¡ll fÐj¡¢Za qlZ 
(Proved infringement) qm p¡w¢hd¡¢eL Bc¡ma ab¡ q¡CL¡VÑ ¢hi¡N pw¢hd¡el Ae¤µRc 102 Gi 

AvJa¡u r¢af§lZ fÐc¡e Lla HM¢au¡lpÇfæz  
 

2z  p¡w¢hd¡¢eL Bc¡ma ab¡ q¡CL¡VÑ ¢hi¡N LaÑªL pw¢hd¡el Ae¤µRc 102 Hl AvIZvu H A¢dL¡l fÐ¡CiV 
BCe (Private Law)-H fÐcš  r¢af§lZl c¡h£ Bc¡ul A¢dL¡ll A¢a¢lš² ¢qph NZÉ qhz  

 

3z plL¡l£ LjÑLaÑ¡-LjÑQ¡l£NZ LaÑªL ¢Lwh¡ l¡øÌl fÐ¢aù¡e h¡ fÐ¢aù¡epj§q LaÑªL f§lZk¡NÉ r¢al Afl¡d 
pwN¢Wa qm ¢iL¢Vj ab¡ jªa hÉ¢š²l f¢lh¡ll ®kL¡e pcpÉ Abh¡ a¡q¡cl fr ®kL¡e hÉ¢š² Seü¡bÑ 
q¡CL¡VÑ ¢hi¡N pw¢hd¡el Ae¤µRc 102 Hl BJa¡u r¢af§lZ Qu j¡jm¡ c¡ul Lla qLc¡lz  
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4z plL¡l£ LjÑLaÑ¡-LjÑQ¡l£NZ LaÑªL ¢Lwh¡ l¡øÌl fÐ¢aù¡e h¡ fÐ¢aù¡epj§q LaÑªL f§lZk¡NÉ r¢al Afl¡d 
pw¢nÔø LjÑLaÑ¡-LjÑQ¡l£ ¢Lwh¡ l¡øÌl fÐ¢aù¡e h¡ fÐ¢aù¡e pj§ql L¢We c¡uhÜa¡ (Strict liability)z 

 

5| 18wU cwiev‡ii cÖwZwU cwievi‡K 15 j¶ UvKv K‡i †gvU 18 x 15,00,000 = 2,70,00,000/= (`yB 

†KvwU 70 j¶ UvKv gvÎ) UvKv hvi A‡a©K BIWTC (8bs cÖwZev`x) Ges A‡a©K CDC hv 9bs cÖwZev`x 

†P‡Ki gva¨‡g ¶wZMȪ ’ cwiev‡ii Kv‡Q AÎ ivq cÖvwßi 30 Kg©w`e‡mi gva¨‡g n¯ÍvšÍi Ki‡e Hhw ¶wZc~i‡Yi 

A¢a¢lš² ¢qph gvgjv `v‡q‡ii ZvwiL †_‡K ïiæ K‡i ¶wZMȪ ’‡`i GKvD‡›U ¶wZc~i‡Yi UvKv Rgv  ch©šÍ 

cÖPwjZ e¨vsK †iU Z_v 8% nv‡i my` fË¢ah¡c£NZ cwi‡kva Ki‡e| 

 

6z clM¡Ù¹L¡l£ ®j¡x S¢ql¦m Cpm¡j Hhw ¢h‘ HÉ¡Xi¡LV Bë¥m q¡¢mjL r¢aNËÙ¹  hÉ¢š²NZl fr  Seü¡bÑ 
Aœ j¡jm¡ c¡ull  SeÉ ¢hno deÉh¡c ‘¡fe Ll¡ qm¡z 

 

7z Aœ l¡u J Bcnl Ae¤¢m¢f h¡wm¡cnl pLm f¡h¢mL J fÐ¡CiV ¢hnÄ¢hcÉ¡mul BCe ¢hi¡Nl 
®Qu¡ljÉ¡e hl¡hl C-®jCm Hl j¡dÉj fÐlZl SeÉ ¢ecÑn fÐc¡e Ll¡ qm¡z 

 

8z Aœ l¡u J Bcnl Ae¤¢m¢f AdÙ¹e Bc¡mal pLm ¢hQ¡lLL C-®jCm Hl j¡dÉj f¡W¡e¡l SeÉ p¤fÐ£j 
®L¡VÑl l¢SøÌ¡l ®Se¡lmL ¢ecÑn fÐc¡e Ll¡ qm¡z 

 

9z Aœ l¡u J Bcnl Ae¤¢m¢f Judicial Administration Training Institute (JATI)-®a 
f¡W¡e¡l SeÉ p¤fÐ£j ®L¡VÑl ®l¢SøÌ¡l ®Se¡lmL ¢ecÑn fÐc¡e Ll¡ qm¡z  

...(c¨viv 69) 

 

ivq 

¢hQ¡lf¢a ®j¡x Bnl¡g¥m L¡j¡mx  
 

1. clM¡Ù¹L¡l£ j¡q¡Çjc S¢ql¦m Cpm¡j LaÑªL NZfËS¡a¿»£ h¡wm¡cnl pw¢hd¡el Ae¤µRc 102(2) Hl Ad£e 
clM¡Ù¹ c¡¢Mml ®fË¢ra ¢hNa CwlS£ 13.04.2017 a¡¢lM fË¢afrNZl Efl L¡lZ cnÑ¡e¡f§hÑL ¢ejÀ¡š² Ef¡u 
l¦m¢V Cp¤É Ll¡ qu¢Rmx- 

“Let a Rule Nisi be issued calling upon the respondents to show cause as to why the 
inactions and/negligence of the respondents causing the capsize of a little “red boat” 
on 02.04.2017 of Guptacharagut, Sandwip, Chittagong leaving 23 people including 4 
children drowned and dead and many others injured as reported on 4th April, 2017 by 
the leading daily newspaper Prothom Alo (Annexure-A) should not be declared as 
without lawful authority and is of no legal effect and as to why the respondents should 
not be directed to employ modern sea truck and boats equipped with life jackets and 
other safety materials for passengers for carrying them from Chittagong, Kumiraghat 
to Saddwipghat and also the respondents should not be directed to compensate the 
bereaved families and/or pass such other or further order or orders as to this Court 
may seem fit and proper. 
The Rule is returnable within 4(four) weeks. 
The petitioner is directed to put in requisites for service of notice upon the 
respondents through registered post and in usual course.” 

 
2. Aœ l¦m¢V ¢eÖf¢šl mrÉ, OVe¡l pw¢rç ¢hhlZ HC ®k-  
p£a¡L¥äl L¥¢jl¡ O¡V ®bL ¢p-VÊ¡L (®R¡V S¡q¡S) Ll h‰¡fp¡Nl 16 ¢Lm¡¢jV¡l fb (p¾cÄ£f QÉ¡em e¡j 

f¢l¢Qa) f¡¢s ¢cmC p¾cÄ£fz ¢hNa CwlS£ 02.04.2017 a¡¢lMl ®pÊ¡al L¡lZ p£-VÊ¡L L¥¢jl¡ O¡V Bpa ¢hmð qu, gm 
R¡saJ ¢hmð quz ¢edÑ¡¢la pjul fl ¢hL¡m 4.00 O¢VL¡u 198 Se k¡œ£ ¢eu weMZ Bs‡iRx 02.04.2017 Zvwi‡L 

h¡wm¡cn AiÉ¿¹l£Z ®e± f¢lhqe LaÑªfrl gvwjKvbvaxb RvnvR “fvlv knx` mvjvg”, hvi gv÷vi Awdmvi wQj †gvt knx ỳjøvn 

(†KvW bs- 11250), hvÎxmn Kzwgiv NvU bL p¾c£fl …çRs¡ O¡Vl EŸnÉ k¡œ¡ öl¦ Ll påÉ¡ 6.10 ¢j¢eV p£-VÊ¡L¢V 
…çRs¡ O¡V ®e¡‰l Llz O¡Vl L¡R p¡Nll Ni£la¡ Lj b¡L¡u S¡q¡S ®S¢Va ¢isa f¡l e¡z a¡C O¡V bL ®csn NS 
c§l ¢p-VÊ¡L ®bL ®e±L¡u ab¡ m¡m ®h¡V EWa qu k¡œ£clz aMe påÉ¡ qu ®NRz c¤¢V m¡m ®h¡Vl p¡q¡kÉ k¡œ£ e¡j¡e¡l fl 
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a«a£u ®h¡V k¡œ£ ¢eu ¢Le¡l¡l ¢cL k¡Ju¡l fb fÐQä ®YEu ®h¡V X¥h 18 Se k¡œ£ jªa¥ÉhlZ Llz fÐ¢afrNZl Ef¢l¢õ¢Ma 
c¡¢uaÅ Ahqm¡ BCepwNa LaÑªaÅ hÉ¢alL Ll¡ quR Hhw Hl ®L¡e BCeNa L¡kÑL¡¢la¡ e¡C jjÑ ®O¡oZ¡ ®Qu Hhw L¥¢jl¡ 
O¡V ®bL …çRs¡ O¡V k¡œ£ p¡d¡l®Zl k¡a¡u¡al SeÉ m¡Cg SÉ¡LV Hhw AeÉ¡eÉ ¢el¡fš¡ p¡jNË£pq Bd¤¢eL p£-VÊ¡L Hhw ®h¡V 
fÐc¡el SeÉ fÐ¢afrL kb¡kb ¢ecÑne¡ fÐc¡el fÐ¡bÑe¡u Hhw r¢aNËÙÛ f¢lh¡lL kb¡kb r¢af§lZ fÐc¡el ¢ecÑne¡ 
fÐ¡bÑe¡u Aœ l£V ¢f¢Vne¢V c¡¢Mm Ll clM¡Ù¹L¡l£ l¦m¢V fÐç qez  
           

3. 8ew fÐ¢afr Hhw 9ew fÐ¢afr qmg¡¿¹ Sh¡h c¡¢Mm Llez 
  
 4. clM¡Ù¹L¡l£ fr  ¢h‘ HÉ¡Xi¡LV  Bë¤m q¡¢mj ¢hÙ¹¡¢lai¡h k¤¢š²aLÑ EfÙÛ¡fe Llez  Afl¢cL 1ew 
fË¢afr fr ¢h‘ HÉ¡Xi¡LV j¡x Jh¡uc¤l lqj¡e, 8 ew fË¢afr fr ¢h‘ HÉ¡Xi¡LV p¡Cg¥l l¢nc Hhw 9 ew 
fË¢afr fr ¢h‘ HÉ¡Xi¡LV Hj,¢S, j¡qj¤c (n¡q£e)  ¢hÙ¹¡¢lai¡h k¤¢š²aLÑ  EfÙÛ¡fe Llez  
 

5. Aœ l£V ¢f¢Vne Hhw Hl p¡b pwk¤š² pLm pwk¤¢š² ¢hÙ¹¡¢lai¡h fkÑ¡m¡Qe¡ Ll¡ qm¡z  8 Hhw 9ew fÐ¢afrl 
qmg¡¿¹ Sh¡h Hhw Hl p¡b pwk¤š² pLm pwk¤¢š² fkÑ¡m¡Qe¡ Ll¡ qm¡z  ¢h‘ HÉ¡Xi¡LVNZl k¤¢š²aLÑ ¢hÙ¹¡¢lai¡h 
nÐhZ Ll¡ qm¡z  

 
6. …l¦aÄf§ZÑ ¢hd¡u ¢hBCX¢hÔE¢V¢p LaÑªL ¢hNa CwlS£ 23.04.2017 a¡¢lM ü¡r¢la Na 02.04.2017 Cw 

a¡¢lM p¾cÄ£f …çRs¡ O¡V p£-VÊ¡L qa k¡œ£ e¡j¡l fl m¡m ®h¡V X¥h jjÑ¡¢¿¹L c¤OÑVe¡l ac¿¹ fË¢ahce¢V ¢ejÀ A¢hLm 
Ae¤¢mMe qm¡x  

Annexure-C 
¢hBCX¢hÔE¢V¢p 

h¡wm¡cn AiÉ¿¹l£Z ®e±f¢lhqe Llf¡lne 
(AiÉ¿¹l£Z S¡q¡S Qm¡Qm fË¢aù¡e) 
18, ØVÉ¡äl¡X, pclO¡V, Q–NË¡jz 

 
 
¢houx  Na 02.04.2017 Cw a¡¢lM p¾cÄ£f …çRs¡ O¡V p£-VÊ¡L qa k¡œ£ e¡j¡l fl m¡m 
®h¡V X¥h jjÑ¡¢¿¹L c¤OÑVe¡l ac¿¹ fË¢ahcez 
 
A¢gp Bcn ew-h¡x ¢hx 10/2017 Cw a¡¢lM- 03.04.2017 Cw Hhw p§œ ew- 
156.05.02.058.2017/205, a¡¢lM- 03.04.2017 Cw ®j¡a¡hL N¢Wa L¢j¢V 
plS¢je f¢lcnÑe f§hÑL Efk¤Ñš² ¢hou ac¿¹ L¡S pÇfæ Lle k¡q¡ ¢ejÀ ®fn Ll¡ qm¡z  
1z L¢j¢V plS¢je f¢lcnÑe Ll HacÚ ¢hou pw¢nÔø J fËaÉrcn£Ñl ¢ejÀ¢m¢Ma ®m¡LSel 
¢m¢Ma Sh¡eh¢¾cz 
6z  L¢j¢V ja¡jax Na 02.04.2017Cw a¡¢lM pwN¢Wa c¤OÑVe¡l ¢hou p£-VÊ¡Ll LjÑla 
e¡¢hLcl ®L¡e c¡¢uaÄ Ahqm¡ f¡Ju¡ k¡u e¡Cz Eiu f¡s ®h¡V L¾VÊ¡LVl k¡œ£ EW¡e¡j¡l 
c¡¢uaÄ b¡L¡u Eš² c¤OÑVe¡u ¢a¢e a¡l c¡¢uaÄ Hs¡a f¡le e¡, k¢cJ ¢a¢e h¡dÉ qu M¡p 
Bc¡uL¡l£l ®h¡V hÉhq¡l LlRe hm S¡¢euRez a¡R¡s¡ p£ VÊ¡L Q¡V¡Ñl¡l k¡œ£ EW¡e¡j¡l 
¢hou p¡¢hÑL ¢el¡fš¡l hÉ¡f¡l fËu¡Se£u hÉhÙÛ¡ NËqZ Ll¡ E¢Qa ¢Rmz m¡m ®h¡V¢V p£ VÊ¡L 
qa k¡œ£ ¢eu ¢Le¡ll ¢cL k¡Ju¡l pju hs ®YEul BO¡a k¡œ£NZ HL¢cL Ss¡ 
qJu¡u L¡a qu ®h¡V¢V X¥h k¡uz fËp‰a I ¢ce Bhq¡Ju¡ cçl qa ®L¡e ¢pNe¡m e¡ 
b¡LmJ p¡Nl j¡T¡¢l dlel X~š¡m ¢Rmz H c¤OÑVe¡¢V fË¡L«¢aL, HLLi¡h ®LE c¡u£ hm 
L¢j¢V je Lle e¡z S¡e¡ja p£-VÊ¡Ll i¡s¡l p¡b ®e±L¡ i¡s¡ J M¡p A¡c¡uL¡l£l ®V¡m 
¢eu ®eu¡ qu a¡lflJ ®h¡Vl j¡¢T j¡õ¡l¡ k¡œ£cl ®bL hL¢nnl e¡j A¢a¢lš² AbÑ 
Bc¡u Lle a¡q¡ ®L¡ei¡h L¡jÉ eq, a¡q¡ hå Ll¡ Aa£h Sl¦l£z a¡R¡s¡ k¡œ£ EW¡e¡j¡u 
hÉhq²a ®e±L¡…¢m pw¢nÔø cçl qa ¢gVep ¢ea qh Hhw ®L¡e AhÙÛ¡u A¢a¢lš² k¡œ£ hqe 
Lla f¡lhe e¡z p£-VÊ¡L EW¡e¡ J e¡j¡e¡l pju fËaÉL k¡œ£L AhnÉC m¡Cg SÉ¡LV, 
f¢ld¡e Ll¡Ca qh Hhw ®h¡V A¢a¢lš² m¡Cg hu¡ l¡Ma qhz p¾cÅ£fl SeNZl ü¡bÑ 
¢hBCX¢hÔE¢VH, ¢hBCX¢hÔE¢V¢p J ®Sm¡ f¢locl pjeÄu Hl j¡dÉj O¡V f¢lQ¡me¡ Ll¡ 
fËu¡Sez pw¢nÔø LaÑªfrL k¡œ£cl EW¡e¡j¡l SeÉ fkÑ¡ç p¤k¡N p¤¢hd¡l hÉhÙÛ¡ NÊqZ Ll¡ 
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Hhw l¡a fËu¡Se£u Bm¡l hÉhÙÛ¡ Ll¡ fËu¡Sez O¡V k¡a ®L¡e j¡pmjÉ¡e à¡l¡ k¡œ£ 
qul¡¢e e¡ qu ®p¢cL mrÉ l¡M¡ E¢Qa hm L¢j¢V je Llez  
pwk¤¢š²x 18 (BW¡l) L¢fz  
 

ü¡/ AØfø 
23.04.2017 

(j¡x j¡qh¤h¤l lqj¡e My¡e) 
EfpqL¡l£ fËL±nm£ 

pcpÉ 

ü¡/ AØfø 
03.04.2017 

(j¡x gup¡m Bmj ®Q±d¤l£) 
hÉhÙÛ¡fL (h¡¢ZSÉ/k¡œ£) 

pcpÉ 

ü¡/ AØfø 
23.04.2017 

(j¡x Bh¤m L¡m¡j M¡ye) 
hÉhÙÛ¡fL (h¡¢ZSÉ/k¡œ£) 

pcpÉ 
 

 
7. …l¦aÄf§ZÑ ¢hd¡u EfSm¡ ¢ehÑ¡q£ A¢gp¡l, p¾cÄ£f LaÑªL p¾cÄ£f QÉ¡em m¡m ®h¡V X¥¢ha jªa hÉ¢š²l e¡jl ¢hNa 

CwlS£ 05.04.2017 a¡¢lM ü¡r¢la a¡¢mL¡¢V ¢ejÀ A¢hLm Ae¤¢mMe qm¡x  
Annexure-D 

p¾cÄ£f QÉ¡em m¡m ®h¡V X¥¢ha jªa hÉ¢š²l a¡¢mL¡ 
œ²¢jL 

ew 
¢eM¡S hÉ¢š²l e¡j ¢fa¡l e¡j ¢WL¡e¡ 

1. hsc¡ Smc¡n jej¡qe Smc¡n ®f±lpi¡ 2ew Ju¡XÑ, p¾cÄ£fz 
2. p¡m¡E¢Ÿe  ®M¡lnc Bmj h¡E¢lu¡, 4ew Ju¡XÑ 
3. p¢Q¾cÐ Smc¡n nÐ£ q¢l Smc¡n ®f±lpi¡ 9ew Ju¡XÑ  
4. Bhc¤m qL jªa ®pl¡S¤m qL NË¡j- c¢rZ l¡S¡h¡S¡l, 

CLl¡j j¤¢¾pl h¡s£, b¡e¡- 
®peh¡N, ®Sm¡- ®e¡u¡M¡m£z 

5. q¡gS B¢je lp¤m L¡¢l Bhc¤m q¡¢mj f±lpi¡ 4ew Ju¡XÑ, NË¡j- 
q¢lnf¤l, EfSm¡- p¾cÄ£f, 
®Sm¡- Q–NË¡jz 

6. j¡x n¡jp¤m Bmj 
n¡¢qe 
 

e¤l Bqjc NË¡j- ¢pLc¡l f¡s¡, CE¢eue 
p¡hlw, EfSm¡- ®VLe¡g, 
®Sm¡- L„h¡S¡lz 

7. j¡x L¡jl¦‹¡j¡e 
 

®j¡x lhSm ®q¡pe NË¡j- ps¡am¡, X¡LOl- 
M¡¢mnf¤l, EfSm¡- 
jqnf¤l, ®Sm¡- ¢Te¡Ccqz 

8. j¡Ce¤Ÿ£e B¢je¤m Cpm¡j NË¡j- L¡¢Ru¡f¡s, EfSm¡- 
p¾cÄ£f, ®Sm¡- Q–NË¡jz 

9. q¡¢gS Eõ¡q 
 

jªa R¢h q¡¢S NË¡j- j¤R¡f¤l, EfSm¡- 
p¾cÄ£f, ®Sm¡- Q–NË¡jz 

10. ¢eS¡j E¢Ÿe 
 

®j¡Ù¹g¡ h¡E¢lu¡, 2ew Ju¡XÑ, 
EfSm¡- p¾cÄ£f, ®Sm¡-    
Q–NË¡jz 

11. a¡e¢Sj ®j¡x 
®S¡h¡uc 
 

¢fa¡- e¤l¦m B¢je NË¡j- B¢jl¡h¡c, EfSm¡- 
®m¡q¡N¡s¡,  ®Sm¡- Q–NË¡jz 

12. j¡ØV¡l Jpj¡e N¢e gSm¤m qL NË¡j- lqjaf¤l, EfSm¡- 
p¾cÄ£f, ®Sm¡- Q–NË¡jz 

13. j¡ø¡l CER¤g e¤l Bmj NË¡j- lqjaf¤l, EfSm¡- 
p¾cÄ£f, ®Sm¡- Q–NË¡jz 

14. j¡Lp¤c¤l lqj¡e ®j¡x B¢SS j¤R¡f¤l, Ju¡XÑ ew- 07, 
EfSm¡- p¾cÄ£f, ®Sm¡-    
Q–NË¡jz 
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15. j¡ø¡l ®j¡x Be¡u¡l 
®q¡pe ¢pfe 
 

jªa j¡ø¡l 
BSq¡l¦m qL 

NË¡j- jNdl¡, Ju¡XÑ ew- 1, 
EfSm¡- p¾cÄ£f, ®Sm¡-    
Q–NË¡jz 

16. j¡x a¡J¢pe ®j¡x j¤p¢mj NË¡j- j¤R¡f¤l, 2ew Ju¡XÑ, 
EfSm¡- p¾cÄ£f, ®Sm¡-    
Q–NË¡jz 

17. ¢eq¡ j¡x j¤p¢mj NË¡j- j¤R¡f¤l, 2ew Ju¡XÑ, 
EfSm¡- p¾cÄ£f, ®Sm¡-    
Q–NË¡jz 

18. q¡l¦e Al l¢nc 
 

jªa n¡p¤¢Ÿe Bqjc NË¡j- ®cEQ¡¢m, CE¢eue 
nÐl¡hQl, EfSm¡- h¡¢Saf¤l, 
®Sm¡- ¢Ln¡lN”z 

 
ü¡/- AØfø 
05.04.17 

(®j¡x ®N¡m¡j S¡L¡¢lu¡) 
EfSm¡ ¢ehÑ¡q£ A¢gp¡l 

p¾cÄ£f, Q–NË¡jz 
 

8. …l¦aÄf§ZÑ ¢hd¡u phÑno q¡m e¡N¡c ¢hNa CwlS£ 09.08.2017 a¡¢lMl EfL§m£u N¢afb J V¡Cj ®V¢hm ¢ejÀ 
A¢hLm Ae¤¢mMe qm¡x  

Annexure-G 
EfLm̈£u N¢afb-h¡wm¡cn AiÉ¿¹l£Z ®e±-f¢lhqe Llf¡lne-NZfËS¡a¿»£ h¡wm¡cn 
plL¡l 

phÑno q¡m e¡N¡c 9 BNØV 2017 
EfLm̈£u N¢afb 

EfLm̈£u S¡q¡S pj§ql N¢afb 
Q–NË¡j-q¡¢au¡-p¾cÄ£f EfLm̈£u p¡¢iÑp 

(pç¡ql 4¢ce) 
Q– ~NË¡j qax 

n¢eh¡l/®p¡jh¡l/h¤dh¡l/hªqÖf¢ah¡l 
q¡¢au¡ qax 

l¢hh¡l/j‰mh¡l/hªqÖf¢ah¡l/n¢eh¡l 

L¥¢jl¡-…çQl¡ p¡¢iÑp (®~c¢eL) 
q¡¢au¡-hu¡lQl p¡¢iÑp (®~c¢eL) 
jef¤l¡-nn£N” ¢p-VÊ¡L p¡¢iÑp (®~c¢eL) 
C¢mn¡-jS¤Q±d¤l£l q¡V ¢p-VÊ¡L p¡¢iÑp (®~c¢eL) 
h¢ln¡m-jS¤Q±d¤£l q¡V ¢p-VÊ¡L p¡¢iÑp (®~c¢eL) 
VLe¡g-®p¾Vj¡¢VÑe ¢p-VÊ¡L p¡¢iÑp (®~c¢eL, n¡¿¹ 
®j±p¤j) 

 
V¡Cj ®V¢hm 

S¡q¡S R¡s¡l pju S¡q¡S ®yf±R¡l pju  
ÙÛ¡e/O¡V pju/O¢VL¡ ÙÛ¡e/O¡V pju/O¢VL¡ 
Q–NË¡j 
q¡¢au¡ 

09.00 
09.00 

q¡¢au¡ 
Q–NË¡j 

15.30 
15.30 

…çQl¡ 09.00 L¥¢jl¡ 11.30 
L¥¢jl¡  14.00 …çQl¡ 15.45 
q¡¢au¡ 11.00 hu¡lQl 12.30 
hu¡lQl 13.00 q¡¢au¡ 14.30 
jef¤l¡ 11.00 nn£N” 12.30 
nn£N” 13.00 jef¤l¡ 15.30 
QlQ‰¡ 09.00 hu¡lQl 10.00 
hu¡lQl 13.00 QlQ‰¡ 15.00 

jS¤Q±d¤l£l q¡V 05.00 h¢ln¡m 11.00 
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¢jSÑ¡L¡m¤ 10.00 BmLS¡ä¡l 09.00 
C¢mn¡ 09.00 jS¤Q±d¤l£l q¡V 12.00 
h¢ln¡m 07.00 jS¤Q±d¤l£l q¡V 11.45 

jS¤Q±d¤l£l q¡V 12.00 h¢ln¡m 17.15 
 

9. …l¦aÅf§ZÑ ¢hd¡u Sm¡ f¢loc, Q–NË¡j LaÑªL ¢hNa CwlS£ 23.07.2019 a¡¢lMl fœ¢V ¢ejÀ A¢hLm Ae¤¢mMe 
qm¡z 

Annexure- H 
Sm¡ f¢loc 

Q–NË¡jz 
www.spchittagong.org 

 
pÈ¡lL ew- ®Sf/Q–/2019/V-26(D)-418, a¡¢lM- 23.07.2019 ¢MËx 
 
¢houx L¥¢jl¡-jNdl¡-…çRs¡ ®gl£O¡Vl abÉ fÐc¡e fÐp‰z  
 
p§œx Bfe¡l 23.04.2019 a¡¢lMl Bhcez  
 
 EfkÑ¤š² ¢hou J p§œl f¢lfÐ¢ra S¡e¡e¡ k¡µR ®k, Q–NË¡j ®Sm¡ f¢loc j¡¢mL¡e¡d£e 
p£a¡L¥ä-p¾cÄ£f EfSm¡ÙÛ L¥¢jl¡-jNdl¡-…çRs¡ ®gl£O¡Vl Q¡¢qa abÉ ¢ejÀ ®j¡a¡hL 
®fÐlZ Ll¡ qm¡x 
1z Q–NË¡j ®Sm¡ f¢loc LaÑªL ¢hNa 02.04.2017 a¡¢lM Se¡h Hp, Hj Be¡u¡l 

®q¡pe, ¢fa¡- jªa h¡cn¡ ¢ju¡ p¤L¡e£, p¡w- jNdl¡, b¡e¡- p¾cÄ£f, ®Sm¡- Q–NË¡j 
a¡¢lM L¥¢jl¡-…çRs¡ O¡V¢Vl M¡p Bc¡uL¡l£ ¢qph ¢eu¡¢Sa ¢Rmez  

2z Q¡¢qa abÉ m¡mh¡Vl ¢hou S¡ea Q¡Ju¡ quRz ¢L¿º m¡m ®h¡Vl ¢hou ®Sm¡ 
f¢loc AhNa eu h¡ ®Sm¡ f¢locl CS¡l¡ Ae¤j¢a fœ m¡m ®h¡Vl ¢hou 
®L¡el©f Ae¤j¡ce ®cu¡ qu e¡Cz  

3z S¡q¡S qa j¡e¤oSe L¥m e¡j¡e¡l ¢hou ®Sm¡ f¢locl ®L¡e i¢̈jL¡ e¡Cz L¡lZ 
S¡q¡S…m¡ ¢hBCX¢hÔE¢V¢pl Ad£ez ®pC S¡q¡S…m¡ a¡cl Ad£eC f¢lQ¡¢ma 
quz S¡q¡S k¡œ£ f¡l¡f¡l ¢hBCX¢hÔE¢V¢pl p¡b ®Sm¡ f¢locl ®L¡e pÇfªš²a¡ 
e¡Cz kac§l S¡e¡ k¡u O¡V¢Va ¢hBCX¢hÔE¢V¢p LaÑªL ¢eu¡NL«a L¢jne HS¾Vl 
j¡dÉj S¡q¡S qa k¡œ£ Bl¡qe-AhalZ J Be¤o¡¢‰L L¡S …m¡ pÇf¡ce Ll¡ 
quz  

4z c §OÑVe¡u jªa 18 Se j¡e¤ol a¡¢mL¡ Hacp‰ pwk¤š² Ll¡ qm¡z  
5z Sm¡ fÐn¡pL, Q–NË¡j LaÑªL HL¢V ac¿¹ L¢j¢V NWe Ll¡ qu¢Rmz ¢L¿º L¢j¢Vl 

®L¡e fÐ¢ahce ®Sm¡ fÐn¡pL ®bL H cçl f¡W¡u¢ez p¤al¡w, H cçl 
fÐ¢ahcel ®L¡e L¢f e¡Cz  

ü¡/- AØfø 
23.07.19 

(®j¡q¡Çjc j¢el¦m Cpm¡j) 
¢p¢eul pqL¡l£ fÐL±nm£ 

Sm¡ f¢loc, Q–NË¡j 
J 

c¡¢uaÅfÐ¡ç LjÑLaÑ¡ 
abÉ A¢dL¡l BCe 2009 

Sm¡ f¢lod, Q–NË¡j 
g¡ex 031-632968z 

j¡q¡Çjc S¢ql¦m Cpm¡j 
hÉ¢lø¡l q¡¢mj Hä Hp¡¢puVp 
h¡cn¡q fÔ¡S¡ (5j am¡) 

http://www.spchittagong.org
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20, ¢lwl¡X, h¡wm¡ ®j¡Vl 
Y¡L¡z  
 

 
10.  8 ew fË¢afrl fr  
…l¦aÄf§ZÑ ¢hd¡u ¢hBCX¢hÔE¢V¢p LaÑªL ¢hNa CwlS£ 02.04.2017 a¡¢lM p¾cÅ£f …çRs¡ O¡V p£-VÊ¡L qa k¡œ£ 

e¡j¡l fl m¡m ®h¡V X¥h jjÑ¡¢¿¹L c¤OÑVe¡l h¡wm¡cn AiÉ¿¹l£Z ®e±f¢lhqe LfÑ¡lnel ¢ae pcpÉ ¢h¢nø L¢j¢V LaÑªL 
fÐcš ac¿¹ fË¢ahcel Ae¤¢m¢f ¢ejÀ A¢hLm Ae¤¢mMe qm¡x  

Annexure-1 
¢hBCX¢hÔE¢V¢p 

h¡wm¡cn AiÉ¿¹l£Z ®e±f¢lhqe Llf¡lne 
(AiÉ¿¹l£Z S¡q¡S Qm¡Qm fË¢aù¡e) 
18, ØVÊ¡ä ®l¡X, pclO¡V, Q–NË¡jz 

 
¢houx  Na 02.04.2017 Cw a¡¢lM p¾cÄ£f …çRs¡ O¡V p£-VÊ¡L qa k¡œ£ e¡j¡l fl 

m¡m ®h¡V X¥h jjÑ¡¢¿¹L c¤OÑVe¡l ac¿¹ fË¢ahcez  
 
A¢gp Bcn ew h¡x ¢hx 10/2017 Cw a¡¢lM 03.04.2017 Cw Hhw p¤œ ew 
156.05.02.058.2017/205 a¡¢lM 03.04.2017 Cw ®j¡a¡hL N¢Wa plS¢je 
f¢lcnÑe f§hÑL Efk¤Ñš² ¢hou ac¿¹ L¡S pÇf æ Lle k¡q¡ ¢ejÀ ®fn Ll¡ qm¡z  
 
1| KwgwU m‡iRwg‡b cwi`k©b K‡i GZ` wel‡q pw¢nÔø I cÖZ¨¶`k©xi wb¤§wjwLZ 

†jvKR‡bi wjwLZ Revbew›` cvIqv hvqt me© Rbve (1) ‡gvt BKivg DwÏb, mx-UªvK PvU©vivi 

(2) gvngy`yi ingvb gvbœv, †evU K›UªvKUi, (3) †gvt knx` Eõ¡q, †KvW bs- 11250, gvóvi 

Awdmvi, GmwU fvlv knx` mvjvg (4) fqb iÄb PvKgv hš¿PvjK, GmwU fvlv knx` mvjvg 

(5) Avt KvBqyg myKvbx, GmwU fvlv knx` mvjvg (6) bvRgyj Bmjvg mygb, gMeiv, m›Øxc, 

cªZ¨¶`k©x (7) Gm Gm eveyj gMaiv, m›Øxc, cÖZ¨¶`k©x (8) †mwjg DwÏb, gMaiv, m›Øxc 

cÖZ¨¶`kx© (9) iwdKzj nK, nvivwgqv m›Øxc, cÖZ¨¶`k©x| 
 
2| NUbvi weeibt cÖvß Z_¨ DcvË wePvi ¢hnÔoZ K‡i ‡`Lv hvq H w`b A_©vr 

02.04.2017Bs Zvwi‡L AvenvIqv Awdm n‡Z †Kvb ms‡KZ cÖ̀ wk©Z nq bvB| ZeyI mvMi 

gvRvwi An¡¿¹ wQj| AvenvIqv RwbZ Kvi‡Y Ges †Rvqvi fvUvi cÖfv‡e H w`b mx-UªvK 

wba©vwiZ mg‡qi ci wej‡¤̂ AvbygvwbK m‡Ü 06:30 wgt ¸ßQov Nv‡U Av‡m Ges wbivc` 

†bv½i K‡i jvj †evU w`‡q hvÎx bvgv‡bv  ïiy nq| 2 †ev‡U hvÎx bvgvi ci 3q †ev‡U hvÎx 

wb‡q wKbv‡i hvIqvi c‡_ jvj †evU Wz‡e `yN©bvwU msNwVZ nq| 
 
3| Revbew›`t Rbve BKivg DwÏb, mx-UªvK PvU©vivi Zvi Revb ew›`‡Z Rvbvb, † ª̄v‡Zi 

Kvi‡Y mx-UªvK Kzwgiv Nv‡U Avm‡Z wej¤̂ nq Ges Qvo‡Z wej¤ ̂nq| weKvj 04:00 NwUKvq 

Kzwgiv n‡Z 198 Rb hvÎx wb‡q m›Øx‡ci ¸ßQov Nv‡Ui D‡Ï‡k¨ hvÎv K‡i Ges m‡Ü 06:10 

wgwb‡U ¸ßQov Nv‡U h_vixwZ †bv½i K‡i| 2wU jvj †evU Gi mvnv‡h¨ hvÎx bvgv‡bi ci 3q 

†evU hvÎx bvwg‡q wKbv‡ii w`‡K Avmvi c‡_ cÖPÛ †XD‡q †evU wU Wywe‡q hvq Ges jjÑ¡¢¿¹L 

`yN©Ubv N‡U| wZwb AviI Rvbvb hvÎx bvgv‡bvi `vwqZ¡ †evU K›UªvKU‡ii Z‡e Wz‡e hvIqv ÎywU 

†Rjv cwil‡`i Lvm Av`vq Kixi e‡j Rvbvb| hvÎx‡`i KvQ †_‡K AwZwi³ †evU fvov 

Av`vq Kiv nq e‡j wZwb ï‡b‡Qb| `yN©Ubvi ci wZwb †gvevBj †dv‡b cÖ‡qvRbxq w`K 

wb‡ ©̀kbv w`‡q cÖ‡qvRbxq e¨e ’̄v MÖnY K‡i‡Qb| `yN©Ubvi wel‡q †K `vqx e‡j cÖkœ Kiv n‡j 

wZwb Rvbvb wdU‡bm wenxb Aby‡gvw`Z †evU w`‡q Lvm Av`vq Kvix hvÎx DVvbvgv Kivq Ges 

eo †XD‡qi AvNv‡Z ỳN©Ubv NU‡Z cv‡i| ZvQvov †Rjv cwil‡`i D`vmxbZvI _vK‡Z cv‡i| 

 



16 SCOB [2022] HCD   ‡gvnv¤§` Rwniæj Bmjvg ebvg evsjv‡`k miKvi I Ab¨vb¨  (wePvicwZ †gvt Avkivdzj Kvgvj)   92 

4|  Rbve gvngy`yi ingvb gvbœv, †evU K›UªvKUi Zvi wjwLZ Revb ew›`‡Z Rvbvb †h, H w`b 

A_¨vr 02.04.2017Bs Zvwi‡L mvMi DËvj wQj Ges mx-UªvK ¸ßQov Nv‡U Avm‡Z wej¤̂ 

N‡U| ZvQvov NvU BRviv`vi Rbve Av‡bvqvi †nv‡mb Gi jvj †evU w`‡q †jvKRb DVv bvgv 

Kivi mgq A‰eafv‡e eLwkm †bqvi Rb¨ wej¤̂ NUvq GB ỳN©Ubvq NU‡Z cv‡i| wZwb AviI 

Rvbvb H w`b mx-Uªv‡K †gvU 3wU wms‡Mj wUªc w`qv‡Qb| ¸ßQov Nv‡U Rbve BKivg DwÏb 

dinv` mv‡n‡ei †evU w`‡q hvÎx DVv bvgvi e¨e ’̄v Kivi K_v _vK‡jI Rbve Av‡bvqvi 

†nv‡mb, †Rjv cwil‡`i Lvm Av`vqKvixi jvj †evU w`‡q hvÎx DVvbvgv Ki‡Zb Ges 

cieZ©x‡Z Rbve Av‡bvqvi ‡nv‡mb Rbve dinv` †_‡K †bŠKv fvov wb‡q wb‡Zb| wZwb 

Rvbvb Kzwgiv Nv‡U †Rjv  cwil‡`i BRviv`vi‡`i evuavi Kvi‡b eva¨ n‡q Rbve RMjyj 

†nv‡mb bqb, wcZv †iRvDj Kwig, Kzwgiv, Avgv‡K Avw_©Kfv‡e mn‡hvMxZv Kivq Zv‡K 

mshy³ Kwi, A_¨vr Zvi jvj †evU Øviv mx-Uªv‡K hvÎx I gvjvgvj DVvbvgv K‡ib| wZwb I 

dinv` mv‡n‡ei g‡a¨ GKwU wØ-cvw¶K Pzw³ I Revb ew›`i mv‡_ mshy³ K‡ib| 

 

mx-UªvK fvlv knx` mvjv‡gi  fvicÖvß gvóvi Kg©KZ©v Zvnvi Revb ew›`‡Z Rvbvb MZ 

02.04.2017Bs Zvwi‡L mKvj 11:00 NwUKvq m›Øx‡ci ¸ßQov Nv‡U hvÎx I gvjvgvj 

†evSvB wb‡q Kzwgivi D‡Ï‡k¨ hvÎv K‡ib Ges gvS b`x‡Z Avmvi ci Rvnv‡Ri cÖ‡cjvq 

Rvj †cwQ‡q BwÄb Kg P‡j Ges †Rvqv‡ii AZ¨vwaK † ª̄v‡Zi Kvi‡Y 1435 Nt Kywgiv G‡m 

†cŠQvq|  ciewZ©‡Z cvLvi Rvj †K‡U 1600 Nt Kzwgiv n‡Z hvÎx †evSvB wb‡q ¸ßQvov 

D‡Ï‡k¨ hvÎv K‡i m‡Ü 1810 Nt ¸ßQov †cŠ‡Q wbivc‡` †bv½i K‡i| wej¤̂ RvnvR Qvovi 

wel‡q cÖkœ Kiv n‡j wZwb Rvbvb PvU©vi cvwU©i wb‡`©‡k wZwb wej‡¤ ̂mx-UªvK †Q‡o‡Qb| 2wU 

†bŠKv hvÎx bvgvi ci 3q †bŠKv hvÎx wbqv wKbv‡ii w`‡K hvIqvi mgq RvnvR n‡Z wKQz`~i 

hvIqvi ci jvj ‡evUwU Wzweqv hvq| ZLb wZwb RvnvR Gi †bv½i DVvBqv X¥h¿¹ †bŠKvi 

KvQvKvwQ hvq Ges jvBd eqv Qvwoqv hvÎx D×vi Kv‡R wb‡qvwRZ nb| wZwb 5 Rb hvÎx  

Rvnv‡R DwV‡q‡Qb e‡j Rvbvb, cv‡k Avi †Kvb hvÎx bv _vKvq AaÉ¿¹ SzwKc~Y© f‡e hvÎx‡`i 

K_v we‡ePbv K‡i wKbv‡i Povq DVvBqv‡`b Ges evKx hvÎx wbivc‡` bvgvBqv †`b| hZ¶Y 

cvwb wQj ZZ¶b PvR© jvBU R¡vjvBqv iv‡Lb Ges fvUvi cvwb K‡g hvIqvi ci PvR© jvBU 

wbfvBqv †`b wZwb Rvbvb| GmwU fvlv knx` mvjv‡gi fvicÖvß hš¿ PvjK Rbve Ávb iÄb 

PvKgv I ûBj myKvbxmn Ab¨vb¨ bvweKMY GKB e³e¨ cÖ̀ vb K‡ib|  
 
5| KvwgwUi ch©‡e¶b I gyj¨vqbt KwgwU m‡iRwg‡b cwi`k©b K‡iI cÖvß Z_¨ DcvË wePvi 
¢hnÔoZ K‡i †`Lv hvq †h, MZ 02.04.2017Bs Zvwi‡L GmwU fvlv knx` mvjvg PvU©vi 

cvwU©i wb‡`©k †gvZv‡eK gvóvi Kg©KZ©v h_vixwZ m›Øxc ¸ßQov NvU n‡Z Kzwgivi D‡Ï‡k¨ 

hvÎv K‡ib Ges †Rvqv‡ii AZ¨vwaK † ª̄vZ _vKvq wej‡¤̂ Kzwgiv NvU †cŠu‡Qb| Zvici hvÎx 

I gvjvgvj wb‡q m‡Ü 1830 Nt m›Øxc ¸ßQov Nv‡U †bv½i K‡i †bŠKv w`‡q hvÎx bvgv‡bv 

ïiy K‡ib| Dfq cv‡o hvÎx wbivc‡` DVvbvgv  Kivi Rb¨ †evU K›UªvKUi wb‡qvM †`Iqv  

n‡q‡Q hv †nvK ¸ßQov †bv½i Kivi ci 2wU †evU hvÎx wbivc‡` bvgvi ci 3q wUª‡c jvj 

†ev‡U mx-UªvK †_‡K hvÎx wb‡q wKQz`~i hvIqvi ci jvj †evUwU Wz‡e GB jjÑ¡¢¿¹L `yN©Ubv 

N‡U| `yN©Ubvi nZvnZ‡`i Rb¨ KwgwUI gg©vnZ Ges gnvb iveŸyj Avjvwg‡bi wbKU Zv‡`i 

Rb¨ †`vqv cÖv_©b Kwi| H w`b AvenvIqv Awdm n‡Z †Kvb ms‡KZ cÖ̀ wk©Z nq bvB| Z‡e 

cÖZ¨¶`kx©iv Rvwb‡q‡Qb mvMi gvSvwi ai‡bi DËvj wQj| mx-UªvK GmwU mvjvg AwZwi³ 

hvÎx wQj bv Ges wbivc‡` Avc  WvDb wUªc K‡i‡Qb ZvQvov `yN©Ubvi ci gvóvi Zvi Dci 

Awc©Z `vwqZ¡ h_vh_ cvjb K‡i‡Qb e‡j cÖZxqgvb n‡q‡Q| †Rjv cwil‡`i Lvm Av`vqKvix 

I Zvi mg_©K‡`i †`Šiv‡Z¨ mx-UªvK PvUv©ivi I ‡evU K›UªvKUi GK iKg Amnvq e‡j 

cÖwZqgvb nq| hvi d‡j eva¨ n‡q Zviv H c‡¶i (A¯úó Av`vqKvixi) mv‡_ Av‡cvm i¶vi 

gva¨‡g mx-UªvK cwiPvjbv I ‡evU cwiPvjbv K‡i AvmwQj A_¨vr Dfq cv‡o Lvm 

Av`vqKvixi jvj †evU e¨envi K‡i‡Qb A_P gnvgvb¨ nvB‡Kv‡U©i iv‡q wQj mx-Uªv‡K Zv‡`i 

wbR¯̂ e¨e¯’vcbvq hvÎx DVvbvgv Ki‡e Zv‡Z †Kvb cÖKvi evuav †`qv hv‡e bv| Lvm 

Av`vqKvix wbw ©̀ó nv‡i hvÎx‡`i †Uvj Av`vq Ki‡eb wKš‘ h¡Ù¹ha¡ wfbœ| Kzwgiv I ¸ßQov 

Nv‡U †h me jvj †evU ¸‡jv P‡j †m¸‡jv hvÎx cwien‡b Abyc‡hvMx GB †evU ¸‡jv‡Z Rxeb 
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i¶Kvix †Kvb miÄvg _v‡K bv Ges cÖvqB Ifvi ‡jvW hvÎx wb‡q _v‡Kb| †h me †ev‡Ui 

hvÎx I gvjvgvj cwienb Kiv nq †m me †evU¸‡jvi pw¢nÔø `ßi n‡Z †mBdwU mb`  wb‡Z 

nq, hvnv Kzwgiv I  MyßQov Nv‡U hvÎx DVvbvgv e¨eüZ †Kvb †ev‡U‡iB mb` bvB, AwaKvsk 

†evU Buoyaney tank fv½v hvnv AviI wec`RbK| hvnv Kzwgiv I ¸ßQov Nv‡U hvÎx 

DVvgvbv e¨eüZ †Kvb †ev‡U‡iB mb` bvB, AwaKvsk †evU  Buoyaney tank fv½v hvnv 

AviI wec`RbK| wdU‡bm wenxb Aby‡gvw`Z †evU hv‡Z hvÎx I gvjvgvj cwienb Ki‡Z bv 

cv‡i Zvi Rb¨ pw¢nÔø wefv‡M K‡Vvi bRi`vix cÖ‡qvRb| ¢hBCX¢hÔE¢V¢p †mB weªwUk Avgj 

†_‡K DcK~jxq I ØxcvÂ‡j RbM‡bi ¯̂v‡_© hvÎx cwien‡b wbijmfv‡e †mev w`‡q Avm‡Q 

Ges eZ©gvb MYZvwš¿K miKv‡i I GZ` wel‡q K‡Vvi wb‡ ©̀kbv i‡q‡Q Ges ZviB Av‡jv‡K 

ïaygvÎ m›Øxc Kzwgiv mvwf©‡m PjvP‡ji Rb¨ AaÉ¿¹ Avivg`vqK I wbivc‡` åg‡Yi Rb¨ 

500 hvÎx aviY¶gZv m¤úbœ GKwU DbœZ gv‡bi AvaywbK hvÎxevwn RvnvR ˆZwi Pjgvb, 

Avkv Kiv hv‡”Q Lye mnmv Zvnv mvwf©‡m Avm‡e Ges mviv ermi Zvnv mvwf©‡m _vK‡e| 

Bnv‡Z m›Øx‡ci †jvKR‡bi hvZvqvZ wbivc` I myweavRbK n‡e| 

 

m›Øxc ¸ßQov Nv‡U Lvm Av`vqKvix Rbve Av‡bvqi nv‡m‡bi jvj †evU w`‡q hvÎx DVvbvgv 

K‡i‡Qb Zvnv cÖZ¨¶`k©x‡`i wjwLZ Revb ew›`‡Z cÖgvwYZ| jvj †ev‡Ui gvwS gvjøviv 

n‡jbt 1| Rvnv½xi Avjg, wcZv †gvt byiyj Avjg, †eoxeva gMaiv, m›Øxc, 2| Avwn`, 

wcZv mywdqvb, IqvW© bs- 1, †eoxeva, gMaiv, m›Øxc, 3| wkcb, wcZv Kvgvj DwÏb 

mI`vMi, Kvgvj DwÏb m‡`vM‡ii bZzb evox g`aiv, m›Øxc| Lvm Av`vqKvix Rbve 

Av‡bvqvi †nv‡m‡bi mv‡_ evi evi †mj‡dv‡b †hvMv‡hvM Kiv n‡jI wZwb Revbe›`x w`‡Z I 

KwgwU‡K mn‡hvwMZv Ki‡Z AcviMZv cÖKvk K‡ib| 

 
6|  KwgwUi gZvgZt MZ 02.04.2017Bs Zvwi‡L msMwVZ `yN©Ubvi wel‡q mx-Uªv‡Ki 

Kg©iZ bvweK‡`i †Kvb `vwqZ¡ Ae‡njv cvIqv hvq bvB|  Dfq cv‡o †evU K›UªvKUi hvÎx 

DVvbvgvi `vwqZ¡ _vKvq  D³ ỳN©Ubvq wZwb Zvi `vwqZ¡ Gov‡Z cv‡ib  bv, hw`I wZwb eva¨ 

n‡q Lvm Av`vqKvixi †evU e¨envi K‡i‡Qb e‡j Rvwb‡q‡Qb| ZvQvov mx-UªvK PvU©vivi hvÎx 

DVvbvgvi wel‡q mvwe©K wbivcËvi e¨vcv‡i cÖv‡qvRbxq e¨e ’̄v MÖnY Kivi DwPZ wQj| jvj 

†evUwU mx-UªvK n‡Z hvÎx wb‡q wKbv‡ii w`‡K hvIqvi mgq eo †XD‡qi AvvNv‡Z hvÎxMY 

GKw`‡K R‡ov nIqvq KvZ n‡q †evUwU Wz‡e hvq| cÖm½Z H w`b AvenvIqv `ßi n‡Z †Kvb 

wmMbvj bv _vK‡jI mvMi gvSvwi ai‡bi DËvj wQj| G ỳN©UbvwU cÖvK…wZK, GKKfv‡e †KD 

`vqx e‡j KvwgwU g‡b K‡ib bv| Rvbvg‡Z mx-Uªv‡Ki fvovi mv‡_ †bŠKv fvov I Lvm 

Av`vqKvixi †Uvj wb‡q †bqv nq ZviciI †ev‡Ui gvwS gvjøviv hvÎx‡`i †_‡K eKwk‡ki 

bv‡g AwZwi³ A_© Av`vq K‡ib Zvnv †Kvbfv‡e Kvg¨ b‡n, Zvnv eÜ Kiv AZxe Riyix| 

ZvQvov hvÎx DVvbvgvi e¨eüZ †bŠKv¸wj mswkøó `ßi n‡Z wdU‡bm wb‡Z n‡e Ges †Kvb 

Ae¯’vq AwZwi³ hvÎx enb Ki‡Z cvi‡eb bv| mx-Uªv‡K DVv‡bv I bvgv‡bi mgq cÖ‡Z¨K 

hvÎx‡K Aek¨B jvBd R¨v‡KU cwiavb KivB‡Z n‡e Ges †ev‡U AwZwi³ jvBd eqv ivL‡Z 

n‡e| m›Øx‡ci RbM‡bi ¯̂v‡_© weAvBWweDwUG, weAvBWweDwUwm I †Rjv cwil‡`i 

mgš̂q Gi gva¨‡g NvU cwiPvjbv Kiv cÖ‡qvRb| mswkøó KZ…©c¶‡K hvÎx‡`i DVvbvgvi Rb¨ 

ch©vß my‡hvM myweavi e¨e ’̄v MÖnY Kiv Ges iv‡Z  cÖ‡qvRbxq Av‡jvi e¨e ’̄v Kiv cÖ‡qvRb| 

Nv‡U hv‡Z †Kvb gv‡mjg¨vb Øviv hvÎx nqivwb bv nq †m w`‡K j¶¨ ivLv  DwPZ e‡j KwgwU 

g‡b K‡ib| 

 

mshy³t 18 (AvVv‡iv) Kwc| 

 

ü¡x AØfø 
23.04.2017 

(®j¡x j¡qh¤h¤l lqj¡e My¡e) 
Ef-pqL¡l£ fËL±nm£ 

pcpÉ 

ü¡x AØfø 
23.04.2017 

(®j¡x gup¡m Bmj 
®Q±d¤l£) 

hÉhÙÛ¡fL (h¡¢ZSÉ/k¡œ£) 

ü¡x AØfø 
23.04.2017 

(®j¡x Bh¤m L¡m¡j My¡e) 
hÉhÙÛ¡fL (®j¢le) 

Bqh¡uL 
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pcpÉ 
 

11. …l¦aÄf§ZÑ ¢hd¡u PÆMÖvg †Rjv cwil‡`i gvwjKvbvaxb Kzwgiv-gMaiv-¸ßQov †dixNvU As‡k weAvBWweøDwUG 

KZ©„K wbwg©Z ’̄vcbvmg~n cwiPvjbvl ¢e¢jš h¡wm¡cn AiÉ¿¹l£Z ®e±-f¢lhqe (weAvBWweøDwUG)Ges †Rjv cwil`, 

PÆMÖv‡gi g‡a¨ weMZ Bs‡iRx 02.12.2014 Zvwi‡L ¯̂v¶wiZ mg‡SvZv m¥viKwU ¢ejÀ A¢hLm Ae¤¢mMe qm¡x  
PÆMÖvg †Rjv cwil‡`i gvwjKvbvaxb Kzwgiv-gMaiv-¸ßQov †dixNvU As‡k weAvBWweDwUG 

KZ©„K wbwg©Z ¯’vcbvmg~n cwiPvjbv wb‡q weAvBWweDwUG Ges †Rjv cwil`, PÆMÖv‡gi 

g‡a¨ mg‡SvZv m¥viK 

Memorandum of Understanding (MOU) 
1g c¶t evsjv‡`k Af¨šÍixb †bŠ-cwienb KZ©„c¶ (BIWTA)- c‡¶ †Pqvig¨vb 

2q c¶t ‡Rjv cwil`, PÆMÖvg-c‡¶-cÖkvmK 

1. f~wgKv Kzwgiv-gMaiv-¸ßQov †dixNvUwU my`xN©Kvj hver PÆMÖvg †Rjv 

cwil` KZ©…K cwiPvjbv I BRviv cÖ̀ v‡bi gva¨‡g RbM‡Yi †dix 

cvivcv‡ii myweavw` cÖ̀ vb Kiv n‡”Q| BRvivi gva¨‡g AvnwiZ 

ivR¯̂ Øviv PÆMÖvg †Rjv cwil` m›Øxc I mxZvKzÛ Dc‡Rjvmn 

mgMÖ PÆMÖvg †Rjvi Dbœqb I Kj¨vYg~jK Kg©KvÛ m¤cbœ K‡i 

Avm‡Q| weMZ 2010-2011 A_©eQ‡i †Rjv cwil` m›Øxc 

evmxi †dix cvivcv‡ii myweavi Rb¨ †RwU wbg©vY cÖKí ev Í̄evqb 

K‡i| cÖKíwU mgvwß †k‡l evsjv‡`k miKv‡ii gvbbxq 

cÖavbgš¿x †kL nvwmbv weMZ †deªæqvix 2012 m‡b †mwU D‡Øvab 

K‡ib| D‡ØvabKv‡j gvbbxq cÖavbgš¿x †kL nvwmbv m›Øxc evmxi 

†dix cvivcv‡ii myweavi Rb¨ óxgvi mvwf©m Pvjyi †NvlYv †`b| 

 

            Aciw`‡K wbivc` hvÎx cvivcv‡ii myweav‡_© evsjv‡`k 

Af¨šÍixb †bŠ-cwienb KZ©…c¶ †Rjv cwil‡`i gvwjKvbvaxb 

Kzwgiv-gMaiv-¸ßQov †dixNv‡Ui Kzwgiv I ¸ßQov As‡k c„_K 

c„_Kfv‡e ỳ'wU M¨vsI‡q, Uvwg©bvj, I‡qwUs †kW, cvwK©s BqvW© 

cÖf…wZ wbg©vY K‡i GKRb e¨w³‡K mvgwqK BRviv cÖ̀ vb K‡i| 

G‡Z †Rjv cwil`, PÆMÖvg I BIWTA Gi g‡a¨ †dixNvU 

cwiPvjbv wb‡q Ø‡›`i m„wó nq| BIWTA KZ©…K wbwg©Z 

M¨vsI‡qi BRviv MÖnbKvix e¨w³ gnvgvb¨ nvB‡Kv‡U© †Rjv 

cwil`, PÆMÖvg‡K Respondent K‡i 11517/2013bs ixU 

gvgjv `v‡qi K‡i| `xN©w`b ïbvbxi ci D³ ixU wcwUkbwU MZ 

30 gvP© 2014 wLªt Zvwi‡Li wWmPvR© nq| 

 

           BIWTC Gi Kwgkb G‡R›U KZ©…K AwaK gybvdv I 

AwZwi³ fvov Av`v‡qi Kvi‡b hvÎx nqivbxmn m›Øxc evmxi 

†dix cvivcv‡i ỳ`©kv †e‡o hvq| Kwgkb G‡R›U wb‡qv‡Mi 

weiæ‡× gnvgvb¨ nvB‡Kv‡U© Pjgvb Av‡iv K‡qKwU gvgjvq 

Av`vjZ KZ©…K cÖ̀ Ë wb‡lavÁv Ges †Rjv cwil` gvwjKvbvaxb 

Kzwgiv †dixNv‡U BIWTC KZ©…K óxgvi mvwf©m Pvjyi welqwU 

P¨v‡jÄ K‡i †Rjv cwil` gnvgvb¨ mycÖxg †Kv‡U©i nvB‡KvU© 

wefv‡M 2wU gvgjv Avbqb K‡i| gvgjv 2wU wePvivaxb _vKvq 

BIWTC KZ©…K óxgvi mvwf©m Pvjy ivLvi wel‡q AvBbMZ 

RwUjZv †`Lv †`q| 

             B‡Zvg‡a¨ †dix cvivcv‡i m›Øxc evmxi ỳ`©kv jvN‡e 

gvbbxq cÖavbgš¿xi †NvlYvi mdj ev Í̄evqb, hvÎx mvavi‡Yi 

wbivc` hvZvqv‡Zi myweav Ges miKvix 2wU cÖwZôv‡bi g‡a¨ 
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weivRgvb APjve¯’v wbim‡bi j‡¶¨ BIWTC'i óxgvi mvwf©m 

†Rjv cwil‡`i gva¨‡g cwiPvjbvi Rb¨ PÆMÖvg †Rjv cwil` 

BIWTC eive‡i Av‡e`b K‡i| ZvQvov GKwU mgwš̂Z 

cÖwµqvi gva¨‡g †dixNvU cwiPvjbvi j‡¶¨ PÆMÖvg †Rjv cwil` 

KZ©…c¶ BIWTA'i M¨vsI‡q, Uvwg©bvj, I‡qwUs †kW, cvwK©s 

BqvW© cÖf…wZ e¨env‡ii AbygwZ †P‡q BIWTA eive‡i cÎ 

†cÖiY K‡i| Z‡ &̀cÖw¶‡Z MYcÖRvZš¿x evsjv‡`k miKv‡ii 

gvbbxq †bŠ-cwienb gš¿Yvj‡qi `vwqZ¡cÖvß gvbbxq gš¿x Rbve 

kvnRvnvb Lvb, Ggwc MZ 22 †deªæqvix, 2014 wLªt ZvwiL 

Kzwgiv gMaiv-¸ßQov †dixNvUwU cwi`k©b K‡ib| gvbbxq gš¿xi 

Zvr¶wbK wm×v‡šÍi d‡j 23 †deªæqvix, 2014 wLªt ZvwiL †_‡K 

Kzwgiv-gMaiv-¸ßQov iæ‡U PÆMÖvg †Rjv cwil‡`i gva¨‡g 

BIWTC'i gva¨‡g óxgvi mvwf©m Pvjy nq| 

             BIWTC Ges PÆMÖvg †Rjv cwil‡`i g‡a¨ 

†dixNvU wb‡q m„ó RwUjZv wbimbK‡í MZ 9 gvP© 2014 wLªt 

ZvwiL gvbbxq †bŠ-cwienb gš¿Yvj‡qi `vwqZ¡cÖvß gvbbxq gš¿x 

Rbve kvnRvnvb Lvb, Ggwc'i mfvcwZ‡Z¡ †bŠ-cwienb 

gš¿Yvj‡qi mfvK‡¶ GK AvšÍtgš¿Yvjq mfv AbywôZ nq| D³ 

mfvq m›Øxc †_‡K wbe©vwPZ gvbbxq msm` m`m¨ Rbve gvndzRyi 

ingvb wgZv, mxZvKzÛ †_‡K wbe©vwPZ gvbbxq msm` m`m¨ Rbve 

w``viæj Avjg, BIWTA'i †Pqvig¨vb Wt †gvt kvgQz‡Ïvnv 

L›`Kvi, †bŠ-cwienb gš¿Yvj‡qi AwZwi³ mwPe, Rbve †gvt 

AvjvDwÏb, PÆMÖvg †Rjv cwil‡`i cÖkvmK Rbve †gvnv¤§` 

Ave`ym mvjvg, ¯’vbxq miKvi wefv‡Mi hyM¥mwPe, Rbve cwigj 

Kzgvi †`e mn Dfq gš¿Yvj‡qi KZ©KZ©ve„›` Dcw¯’Z wQ‡jb| 

mfvq Avjvc-Av‡jvPbvi †kl ch©v‡q †Rjv cwil‡`i cÖkvmK 

†Rjv cwil‡`i gvwjKvbvaxb †dixNv‡Ui RvqMvq BIWTA 

KZ©…K wbwg©Z Uvwg©bvj I M¨vsI‡q 2wU †Rjv cwil‡`i gva¨‡g 

cwiPvjbvi wel‡q m¤§wZ cÖ̀ v‡bi Rb¨ gvbbxq †bŠ-cwienb 

gš¿x‡K Aby‡iva Rvbvb| G †cÖw¶‡Z gvbbxq gš¿x M¨vsI‡q, 

Uvwg©bvj, I‡qwUs †kW, cvwK©s BqvW© cÖf…wZ e¨env‡ii Rb¨ †Rjv 

cwil` BIWTA †K wK cwigvb A_© cÖ̀ vb Ki‡e Zv Rvb‡Z 

Pvb| Rev‡e cÖkvmK, †Rjv cwil`, PÆMÖvg Rvbvb Uvwg©bvj I 

M¨vsI‡qi e¨envi wd eve` †Rjv cwil` BIWTA †K eQ‡i 

40.00 (Pwjøk) j¶ UvKv cÖ̀ vb Ki‡e| Z‡e Nv‡Ui BRviv 

Kvh©µg cwiPvjbv Ki‡e †Rjv cwil`| 

          we¯ÍvwiZ Av‡jvPbv‡šÍ AvšÍtgš¿Yvjq mfvq wbæwjwLZ 

wm×všÍ M„nxZ nqt 

  

1) BIWTA †K e¨envi wd eve` evwl©K 40.00 (Pwjøk) j¶ 

UvKv cÖ̀ v‡bi k‡Z© mg‡SvZv ¯§vi‡Ki gva¨‡g †Rjv cwil`, 

PÆMÖvg G NvU e¨e ’̄vcbv Ki‡e|  

2) PÆMÖvg¯’ mxZvKzÛ I m›Øxc Dc‡Rjvi AšÍM©Z Kzwgiv-¸ßQov 

†bŠ-Uvwg©bvj GjvKvi iv Í̄vNvU †Rjv cwil`, PÆMÖvg wbg©vY I 

ms¯‹vi Ki‡e| 

3) PÆMÖvg¯’ mxZvKzÛ I m›Øxc Dc‡Rjvi AšÍM©Z Kzwgiv-¸ßQov 

†RwUNvU GjvKvq wbwg©Z M¨vsI‡q, Uvwg©bvj, cvwK©s BqvW© cÖf…wZ 

¯’vcbvmg~n BIWTA KZ©…K †givgZ I msi¶Y Kiv n‡e| 

4) BIWTA I †Rjv cwil‡`i g‡a¨ G NvU wb‡q iæRyK…Z 
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gvgjv ¯̂-¯ ̂D‡`¨v‡M cÖwZôvb 2wU cÖZ¨vnvi K‡i †b‡e| 

2. D‡`¨v³v BIWTA Ges †Rjv cwil`, PÆMÖvg GB mg‡SvZv ¯§viK 

Pzw³i D‡`¨v³v wn‡m‡e MY¨ n‡e| 

3. ‡gqv`Kvj I 

bevqb 

cÖv_wgKfv‡e GB mg‡SvZv ¯§viK Pzw³i †gqv` n‡e 6 (Qq) 

eQi| †Rjv cwil`, PÆMÖvg cÖwZeQi 30 RyjvB Zvwi‡Li g‡a¨ 

40.00 (Pwjøk) j¶ UvKv BIWTA †K cwi‡kva Ki‡e| Z‡e 

Pzw³i †gqv`Kv‡j cÖwZ 3 (wZb) ermi ci c¶Øq Av‡jvPbvi 

gva¨‡g Uvwg©bvj I M¨vsI‡qi e¨envi wd nªvm/e„w× Ki‡Z 

cvi‡e| 6 (Qq) eQi AwZevwnZ nIqvi c~‡e©B c¶Øq cybivq 

Av‡jvPbvi gva¨‡g mg‡SvZv ¯§vi‡Ki Pzw³i †gqv` evov‡Z 

cvi‡e| 
4. ‡dixNvU BRviv, 

e¨e¯’vcbv I 

ZË¡veavb 

2q c¶ †Rjv cwil` KZ©…K Kzwgiv-gMaiv-¸ßQov †dixNvU 

BRviv e¨e¯’vcbv Kvh©µg cwiPvwjZ n‡e Ges BRviv`vi wb‡qvM 

Ki‡e| 

5. †dixNvU I †RwU 

msjMœ GjvKvi 

†fŠZ AeKvVv‡gv 

Dbœqb 

(K) hvÎx mvavi‡Yi PjvPj wbivc` I wbwe©Nœ Ki‡Z 1g c¶ 

BIWTA PÆMÖvg¯’ mxZvKzÛ I m›Øxc Dc‡Rjvi    AšÍM©Z 

Kzwgiv-¸ßQov GjvKvq BIWTA KZ©…K wbwg©Z Aviwmwm †RwU 

I  mnvqK ¯’vcbvmg~n wbg©vY, †givgZ I msi¶b Ki‡e| 

  (L) 2q c¶ †Rjv cwil`, PÆMÖvg mxZvKzÛ I m›Øxc Dc‡Rjvi 

AšÍM©Z Kzwgiv-¸ßQov †dixNv‡Ui Dfq cv‡ki GjvKvi iv Í̄vNvU 

wbg©vY, †givgZ I msi¶b Ki‡e| 

(M) GQvov Ab¨ †Kvb †fŠZ AeKvVv‡gv wbg©vY, †givgZ I 

msi¶bmn Dbœqbg~jK Kv‡Ri cÖ‡qvRb n‡j Dfqc¶ 

Av‡jvPbvi gva¨‡g wbR wbR ’̄vcbvmg~‡ni wbg©vY, †givgZ, 

msi¶b I Dbœqbg~jK cÖK‡íi KvR ev Í̄evqb Ki‡e| 

6. A_© cwi‡kva AvšÍtgš¿Yvjq mfvi wm×všÍ †gvZv‡eK 1g c‡¶i wbwg©Z 

Uvwg©bvj I M¨vsI‡qi e¨envi wd eve` 2q c¶ me©‡gvU 40 

(Pwjøk) j¶ UvKv 1g c¶‡K cwi‡kva Ki‡e| cÖ‡`q UvKvi 

Dci f¨vU I AvqKi cwi‡kv‡ai cÖgvYK 2q c¶ (‡Rjv 

cwil`) 1g c¶ (BIWTA) Gi wbKU `vwLj Ki‡e| 

 

D‡jøL¨ †h, 2013-14 A_© eQ‡ii GwcÖj-Ryb/2014 †gqv‡`i 

nvivnvwi g‡Z Ges 2014-15 A_© eQ‡ii mgy`q A_© 31 

wW‡m¤î 2014 Zvwi‡Li g‡a¨ 2q c¶ (‡Rjv cwil`) 1g c¶ 

(BIWTA) †K cwi‡kva Ki‡e| 

7. mg‡SvZv m¥viK 

ms‡kva‡bi 

¶gZv 

Dfq c‡¶i m¤§wZµ‡g GB mg‡SvZv ¯§vi‡Ki †h †Kvb 

Aby‡”Q` ev kZ© m¤c~Y© ev AvswkK cwieZ©b, cwiea©b ev 

cÖwZ ’̄vcb Kiv hv‡e| Z‡e †Kvb wel‡q c¶Øq GKgZ n‡Z bv 

cvi‡j AvšÍt gš¿Yvjq mfvi gva¨‡g wm×všÍ MÖnb Kiv †h‡Z 

cv‡i| GLv‡b we‡klfv‡e D‡jøL¨ †h, GKKfv‡e †Kvb c¶ 

KZ©…K GB mg‡SvZv ¯§vi‡Ki †Kvb Aby‡”Q` ev kZ© m¤c~Y© ev 

AvswkK cwieZ©b, cwiea©b ev cÖwZ ’̄vcb Kiv hv‡e bv| 

8. D™¢yZ mgm¨v 

wbimb 

†dixNvU cwiPvjbv I óxgvi mvwf©m e¨e ’̄vcbvi †¶‡Î †Kvbiƒc 

mgm¨v †`Lv w`‡j Dfq c¶ cvi¯cvwiK Av‡jvPbvi gva¨‡g 

cÖ‡qvR‡b wbqš¿bKvix KZ©…c‡¶i civgk© †gvZv‡eK mgm¨vi  

wb®cwË Ki‡e| 

9. iæRyK…Z gvgjv 

D‡Ëvjb/cÖZ¨vnvi 

1g I 2q c‡¶i g‡a¨ weivRgvb gvgjvmg~n ¯-̂¯̂ D‡`¨v‡M 

D‡Ëvjb ev cÖZ¨vnvi K‡i wb‡e| 
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10. mg‡SvZv 

m¥vi‡Ki Pyw³‡Z 

¯v̂¶i 

Dchy³ g~j¨gv‡bi bb RywWwkqvj ó¨v‡¤ci 2 ( ỳB) Kwc‡Z 

mg‡SvZv ¯§viK wjwLZ I ¯̂v¶wiZ n‡e| ¯̂v¶wiZ mg‡SvZv 

¯§vi‡Ki GK Kwc 1g c‡¶i wbKU Ges Aci Kwc †Rjv 

cwil`, PÆMÖv‡gi wbKU msiw¶Z _vK‡e| 

 

Dfq c‡¶i m¤§wZµ‡g A`¨ 02.12.2014 wLªt ZvwiL †ivR g½jevi Avgiv 

wbæ¯̂v¶iKvixØq ¯̂-¯̂ cÖwZôv‡bi c‡¶ GB mg‡SvZv m¥viK ¯v̂¶i Kwi‡jK|  

¯v̂/- A¯úó 

02.12.2014 

‡Pqvig¨vb 

evsjv‡`k Af¨šÍixb †bŠ cwienb KZ„„c¶ 

(BIWTA) 
141-143 gwZwSj, ev/G, XvKv-1000| 

(1g c¶) 

¯v̂/- A¯úó 

02.12.14Bs 

cÖkvmK 

‡Rjv cwil`, PÆMÖvg| 

(2q c¶) 

 

p¡r£ 
1| bvg t gwdRyj ingvb 

wcZvi bvgvt cwiPvjK (e›`i) 

wVKvbvt BIWTA 
 
2| bvgt †gvnv¤§` kvnRvnvb wmivR 

wcZvi bvgt giûg Aãyj Mwb gRyg`vi 

wVKvbvt Dc-cwiPvjK (e›`i) 

weAvBWweøDwUG  

 

1| bvg t iex›`ª kªx eoyqv 

wcZvi bvgvt cÖavb wbe©vnx Kg©KZ©v 

wVKvbvt ‡Rjv cwil`, PÆMÖvg| 
 
2| bvgt  

wcZvi bvgt  

wVKvbvt 

 

 

 12. …l¦aÅf§ZÑ ¢hd¡u ÙÛ¡e£u plL¡l, fõ£ Eæue J pjh¡u j¿»Z¡mul ¢hNa CwlS£ 11.08.2015 a¡¢lMl fœ¢V 
¢ejÀ A¢hLm Ae¤¢mMe qm¡x 

NZfÐS¡a¿»£ h¡wm¡cn plL¡l 
ÙÛ¡e£u plL¡l, fõ£ Eæue J pjh¡u j¿»Z¡mu 

ÙÛ¡e£u plL¡l ¢hi¡N 
Sm¡ f¢loc A¢dn¡M¡ 

 
pÈ¡lL ew- 46.042.014.18.02.083.2012-3373,                                          a¡¢lM- 11.08.2015 ¢MËx 

 
¢houx L¥¢jl¡-jNdl¡-…çRs¡ ®gl£O¡V f¢lQ¡me¡ pwœ²¡¿¹ ®Sm¡ f¢loc, Q–NË¡j J ¢hBCX¢hÔE¢V¢pl jdÉL¡l pÇf¡¢ca 
¢à-f¡¢rL pjT¡a¡ pÈ¡lLl ¢hou BCeNa ja¡ja fÐc¡e pwœ²¡¿¹z  

 

p§œx 1z BCe-1 A¢dn¡M¡l pÈ¡lL ew- 46.021.004.00.00.001.2014-44, a¡w- 16.07.2015 ¢MËx 
2z Q–NË¡j ®Sm¡ f¢locl pÈ¡lL ew- ®Sf/Q–/VII(b)4/2015/179, a¡w- 16.04.2015 ¢MËx 

  

EfkÑ¤š² ¢hou L¥¢jl¡-jNdl¡-…çRs¡ ®gl£O¡V f¢lQ¡me¡ pwœ²¡¿¹ ®Sm¡ f¢loc Q–NË¡j J ¢hBCX¢hAE¢V¢pl jdÉL¡l 
pÇf¡¢ca ¢à-f¡¢rL pjT¡a¡ pÈ¡lL¢V flhaÑ£ fÐu¡Se£u hÉhÙÛ¡ NËqel SeÉ ¢ecÑnœ²j Hacp‰ fÐlZ Ll¡ qm¡z  

ü¡rl/- AØfø 
11.08.15 

(S¤h¡Cc¡ e¡pl£e) 
Efp¢Qh 

g¡ex- 9575568 
Email-Lgzp@lgd.gov.bd 

fÐd¡e ¢ehÑ¡q£ LjÑLaÑ¡ 
Sm¡ f¢loc, Q–NË¡jz  

mailto:Email-Lgzp@lgd.gov.bd
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Ae¤¢m¢f-‘¡a¡aÑ/L¡kÑ¡bÑx 
1z fÐn¡pL, ®Sm¡ f¢loc, Q–NË¡jz  
2z pqL¡l£ p¢Qh, BCe-2, n¡M¡, h¡wm¡cn p¢Qh¡mu, Y¡L¡z  
3z L¢ÇfEV¡l fÐ¡N¡j¡l, ÙÛ¡e£u plL¡l ¢hi¡N, h¡wm¡cn p¢Qh¡mu, Y¡L¡ (Juh p¡CV fÐL¡nl SeÉz) 
 

13. …l¦aÅf§ZÑ ¢hd¡u h¡wm¡cn AiÉ¿¹l£Z ®e±-f¢lhqe Llf¡lne Hl ¢hNa CwlS£ 05.03.2015 a¡¢lMl fœ¢V 
¢ejÀ A¢hLm Ae¤¢mMe qm¡x 

¢h BC X¢hÔE ¢V ¢p 
h¡wm¡cn AiÉ¿¹l£e ®e±-f¢lhqe Llf¡lne 

(AiÉ¿¹l£Z S¡q¡S Qm¡Qml fÐ¢aù¡e) 
5, ¢cmL¥n¡ h¡¢e¢SÉL Hm¡L¡, Y¡L¡- 1000z 

 
k¡œ£ p¡¢iÑp CE¢eV 

 
p§œ ew- 18.151.152.002.128.2012/233,   a¡¢lMx 05.03.2015 ¢MËxz 
 

¢houx ¢à-f¡¢rL Q¤¢š²e¡j¡ pÇf¡ce fÐpwNz 
 

p§œ ew- ®Sf/Q–/2014/238/930, a¡¢lM- 22.12.2014 
 
 EfkÑ¤š² ¢hou p§œ¡š² fœl ®fÐ¢ra S¡e¡e¡ k¡µR ®k, ¢h‘ BCe Efcø¡l fÐÙ¹¡¢ha 
Ae¤µRc¢V (L¢f pwk¤š²) h¡c ¢cu ü¡lL¢V (Q¤¢š² fœ¢V) Q§s¡¿¹ Ll¡l SeÉ LaÑªfr ¢pÜ¡¿¹ 
fÐc¡e Llez ah ®Sm¡ f¢loc frNel jdÉ pÇf¡¢ca Q¤¢š²l p¤¢hd¡ jq¡j¡eÉ p¤fÐ£j ®L¡VÑl 
B¢fm ¢hi¡Nl ¢hQ¡l¡d£e Civil Petition No. 2723 of 2012 Civil Petition No. 
2722 of 2012 j¡jm¡àu NËqZ Lla Q¡u a¡ qm pwÙÛ¡ a¡l ¢hl¦Ü Bf¢š fÐc¡el 
A¢dL¡l pwlrZ Llz  
 AaHh LaÑªfrl ¢pÜ¡¿¹ ®j¡a¡hL ¢h‘ BCe Efcø¡l fÐÙ¹¡¢ha Ae¤µRc h¡c ¢cu 
Q¤¢š² fœ¢V Q§s¡¿¹ Ll¡l fÐu¡Se£u hÉhÙÛ¡ NËqel SeÉ Ae¤l¡d Ll¡ qm¡z  

ü¡rl/- AØfø 
(Hj, H, j¢ae) 

Ef-jq¡hÉhÙÛ¡fL(h¡¢ZSÉ/k¡œ£) 
g¡e-9561158 

C-®jCmx info@biwtc.gov.bd 
fÐd¡e ¢ehÑ¡q£ LjÑLaÑ¡ 
Sm¡ f¢loc 
Q–NË¡jz  
 
Ae¤¢m¢fx- 
1z jq¡hÉhÙÛ¡fL (h¡¢ZSÉ/k¡œ£ J ®gl£) ¢hBCX¢hÔE¢V¢p, Y¡L¡z  

 
AhN¢a J 
fÐu¡Se£u hÉhÙÛ¡ 
NËqZl SeÉ 
puk¤š² BCe 
Efcø¡l ja¡ja 

2z Ef-jq¡ hÉhÙÛ¡fL (h¡¢ZSÉ), ¢hBCX¢hÔE¢V¢p, Q–NË¡jz 
3z pq-jq¡ hÉhÙÛ¡fL (h¡¢ZSÉ), ¢hBCX¢hÔE¢V¢p, Q–NË¡jz 
4z pq-jq¡ hÉhÙÛ¡fL (¢qp¡h), ¢hBCX¢hÔE¢V¢p, Q–NË¡jz 
5z cçl ¢m¢fz 

 

†Rjv cwil`, PÆMÖvg Gi gvwjKvbvaxb Kzwgiv-gMaiv-¸ßQov iæ‡U †bŠ-hvb cwiPvjbv 

msµv‡šÍ †Rjv cwil`, PÆMÖvg I weAvBWweøDwUwm'i ga¨Kvi mg‡SvZv ¯§viK 

 

mailto:info@biwtc.gov.bd
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weAvBWweøDwUwm, 5, w`jKzkv evwYwR¨K GjvKv, XvKv- 1000 

.......... cÖ_g c¶ 

†Rjv cwil`, PÆMÖvg 

.......... wØZxq c¶ 

 

MZ 22 †deªæqvix 2014 Zvwi‡L †bŠ-cwienb gš¿Yvj‡qi `vwq‡Z¡ wb‡qvwRZ 

gvbbxq gš¿x Rbve †gvt kvRvnvb Lvb, Gg.wc PÆMÖvg-3 (mxZvKzÛ) msm`xq Avm‡bi 

gvbbxq msm` m`m¨, PÆMÖvg-4 (m›Øxc) msm`xq Avm‡bi gvbbxq msm` m`m¨, PÆMÖvg 

†Rjv cwil‡`i gvbbxq cÖkvmK Rbve †gvnv¤§` Ave ỳm mvjvg, weAvBWweøDwUwm I 

weAvBWweøDwUG Gi gvbbxq †Pqvig¨vb g‡nv`qMb Ges PÆMÖvg †Rjv cwil‡`i cÖavb wbe©vnx 

Kg©KZ©v Rbve ˆmq`v mv‡ivqvi Rvnvb, m›Øxc Dc‡Rjv cwil‡`i m¤§vwbZ Dc‡Rjv 

†Pqvig¨vb I Dc‡Rjv wbe©vnx Awdmvi, ’̄vbxq Mb¨gvb¨ e¨w³eM© Ges mswkøó `ßimg~‡ni 

EaŸ©Zb Kg©KZ©ve„›` PÆMÖvg †Rjv cwil‡`i gvwjKvbvaxb Kzwgiv-gMaiv-¸ßQov NvU cwi`k©b 

K‡ib| cwi`k©b †k‡l gš¿x g‡nv`q m›Øxc Dc‡Rjv ’̄ †Rjv cwil` WvKevs‡jv‡Z GK mfvq 

PÆMÖvg †Rjv cwil‡`i gvwjKvbvaxb Kzwgiv-gMaiv-¸ßQov iæ‡U weWweøDwUwmi mx 

UªvK/÷xgvi mvwf©m Pvjy Kivi wel‡q KwZcq wm×všÍ cÖ̀ vb K‡ib| Rb¯̂v‡_© M„nxZ †hŠ_ 

mfvi wm×všÍ µ‡g †Rjv cwil`, PÆMÖv‡gi Av‡e`‡bi †cÖw¶‡Z weAvBWweøDwUwm'i †Pqvig¨vb 

g‡nv`‡qi Zvr¶wbK Aby‡gv`bµ‡g Kzwgiv gMaiv-¸ßQov mvwf©‡m m¤c~Y© mvgwqKfv‡e 

weAvBWweøDwUwm I †Rjv cwil`, PÆMÖv‡gi †hŠ_ Z`viwK‡Z †bŠ-hvb cwiPvjbv msµvšÍ 

kZ©vejx wbæiƒct 

 

kZ©vejx 

 

1. Pzw³i †gqv`Kvj MZ 23 †deªæqvwi 2014 ZvwiL †_‡K Kvh©Ki n‡q‡Q g‡g© MY¨ 

n‡e Ges cieZ©x 01 (GK) eQi ch©šÍ ejer _vK‡e, hv †gqv` mgvcbv‡šÍ 

bevqb Kiv hv‡e| 

2. Kzwgiv-gMaiv-¸ßQov mvwf©‡m GKc‡_ PjvP‡ji mgq hvÎx cÖwZ 80.00 

(Avwk) UvKv wba©viY Kiv n‡q‡Q| Zb¥‡a¨ hvÎx cÖwZ 70/- (mËi) UvKv 

weAvBWweøDwUwm Ges Aewkó 10.00 (`k) UvKv †Rjv cwil`, PÆMÖvg cÖvc¨ 

n‡e hv AvnwiZ 80/- UvKvi (Avwk UvKv) 12.50% gvÎ | 

3. ms¯’vi wba©vwiZ nv‡i hvÎx I gvjvgv‡ji fvov weAvBWweøDwUwm Av`vq Ki‡Z 

cvi‡e| †Kvb cwiw ’̄wZ‡Z weAvBWweøDwUwm I †Rjv cwil‡`i †hŠ_ wm×všÍ 

e¨wZ‡i‡K hvÎx I gvjvgv‡ji fvov wba©vwiZ fvovi AwZwi³ fvov Av`vq Kiv 

hv‡e bv | 

4. Kzwgiv-gMaiv-¸ßQov mvwf©‡m wb‡qvwRZ †bŠ-hv‡b mKj cÖKvi gvjvgvj 

DVvbvgvi n¨vÛwjs PvR© weAvBWweøDwUwm'i wba©vwiZ cÖwZ 50(cÂvk) †KwR (1/2 

Aa© KzB›Uvj) gvjvgv‡ji Rb¨ cÖwZ †KwR 2.00 ( ỳB) UvKv nv‡i 

wkcvi/KbmvBbx‡`i wbKU n‡Z Av`vq Kiv hv‡e| Av`vqK…Z A_© n‡Z PÆMÖvg 

†Rjv cwil` 12.50% (ev‡iv `kwgK cvuP k~Y¨) fvM A_© cv‡e | 

5. Kzwgiv-¸ßQov mvwf©‡m hvÎx I gvjvgvj cvivcv‡ii Rb¨ PÆMÖvg †Rjv cwil` 

wbR¯̂ Li‡P Qvcv‡bv wU‡K‡Ui gva¨‡g hvÎx cÖwZ †bŠKv fvov 10.00(`k) UvKv 

(cÖwZ Nv‡Ui Rb¨) nv‡i Av`vq Ki‡Z cvi‡e | 

6. Kzwgiv-¸ßQov mvwf©‡m weAvBWweøDwUwm'i †bŠ-hv‡b weAvBWweøDwUwm I †Rjv 

cwil`, PÆMÖv‡gi wb‡qvwRZ cÖwZwbwa wU‡KU †PwKs I UvKv Av`v‡qi Kv‡R 

wb‡qvwRZ _vK‡e| Ab-‡ev‡W© wU‡KU weµq I †PwKs †iwRóv‡i Dfq c‡¶i 

wb‡qvwRZ Kg©Pvix/cÖwZwbwai ZvwiL hy³ ¯v̂¶i _vK‡e | 

7. †Rjv cwil`, PÆMÖvg KZ©…K weAvBWweøDwUwm'i †bŠ-hv‡bi Ab-‡ev‡W wU‡KU 

†PwKs Gi Kv‡R wb‡qvwRZ cÖwZwbwa'i we Í̄vwiZ weeiY Qwe mn weAvBWweøDwUwm, 

PÆMÖvg eive‡i `vwLj Ki‡Z n‡e| G Qvov †bŠ-hv‡bi Ab-‡ev‡W© KZ©e¨iZ 
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†Rjv cwil`, PÆMÖvg Gi g‡bvbxZ cÖwZwbwai cwiPq cÎ _vK‡Z n‡e |  

8. Kzwgiv-¸ßQov mvwf©‡m wb‡qvwRZ †bŠ-hvbwU AvcvZZt cÖwZw`b 01(GK)wU 

ivDÛ wUªc m¤cbœ Ki‡e| Z‡e cieZ©x‡Z Dfq c‡¶i Av‡jvPbv mv‡c‡¶ 

cÖ‡qvRb‡ev‡a wUªc msL¨v 02 (`yB) wUªc ivDÛ Kiv †h‡Z cv‡i |  

9. †bŠ-hv‡bi R¡vjvbx I †givgZ msµvšÍ Avbylvw½K mKj e¨q-fvi 

weAvBWweøDwUwm enb Ki‡e| R¡vjvbx msMÖ‡ni Rb¨ cÖ‡qvR‡b †bŠ-hvb‡K PÆMÖvg 

Avm‡Z n‡e| G‡¶‡Î wUªc wewNœZ n‡Z cv‡i| Z‡e welqwU weAvBWweøDwUwm'i 

¯’vbxq KZ©…c¶ h_vm¤¢e wbw`©ó mg‡q hvÎx mvavi‡bi wbKU cÖPv‡ii myweav‡_© 

†Rjv cwil` PÆMÖvg‡K AewnZ Ki‡e| 

10. hvÎx cÖwZ wU‡KU wewµZ ˆ`wbK Av‡qi UvKv ms ’̄vi Lv‡Z Rgv n‡e| †Rjv 

cwil`, PÆMÖvg cvw¶K A_ev gvwmK wfwË‡Z wej `vwL‡ji gva¨‡g hvPvB evQvB 

c~e©K weAvBWweøDwUwm'i PÆMÖvg ’̄ AvÂwjK Awdm hvÎx cÖwZ 10.00 (`k) 

UvKvi wej †P‡Ki gva¨‡g †Rjv cwil`, PÆMÖvg eive‡i cwi‡kva Ki‡e| 

miKvi KZ©…K Av‡ivwcZ nv‡i fwel¨‡Z Av‡ivc n‡Z cv‡i cÖ‡hvR¨ Ki/ïé 

Kwgkb wej n‡Z KZ©b Kiv n‡e|  

11. ïaygvÎ bM` fvov MÖnY K‡i B Gd wU'i gva¨‡g gvjvgvj (we‡ùviK/A‰ea 

`ªe¨vw` Qvov) eyK Kiv hv‡e| Kzwgiv-gMaiv-¸ßQov mvwf©‡m wb‡qvwRZ †bŠ-hv‡b 

hvÎx DVv-bvgvi mvwe©K e¨e¯’v †Rjv cwil`, PÆMÖvg KZ©…K Kiv n‡e| †bŠ-hv‡b 

hvÎx I gvjvgvj DVv-bvgvi †¶‡Î †Kvb cÖKvi ¶q¶wZi Rb¨ weAvBWweøDwUwm 

`vqx _vK‡e bv| 

12. Kzwgiv-gMaviv-¸ßQov mvwf©‡m hvÎx I gvjvgv‡ji wba©vwiZ fvovi nv‡ii 

ZvwjKv 02( ỳB)wU eo AvKv‡ii mvBb †evW© w`‡q weAvBWweøDwUwm I †Rjv 

cwil`, PÆMÖvg Gi g‡bvMÖvg mnKv‡i ˆZix K‡i RbMY hv‡Z mn‡R †`L‡Z cvb 

Ggb Db¥y³ ¯’v‡b †Rjv cwil`, PÆMÖvg‡K wbR Li‡P ’̄vcb Ki‡Z n‡e | 

13. Kzwgiv-¸ßQov mvwf©‡m wb‡qvwRZ †bŠ-hv‡b webv wUwK‡U hv‡Z †Kvb hvÎx 

Av‡ivnb Ki‡Z bv cv‡i Zv Dfq c¶‡K wbwðZ Ki‡Z n‡e| webv wU‡K‡U †Kvb 

hvÎx Av‡ivnb Ki‡j A_ev hvZvqvZ Ki‡j mswkøó Dfq c‡¶ cÖwZwbwai weiæ× 

¯ ̂¯ ̂cÖwZôvb KZ©…K e¨e¯’v MÖnY Ki‡Z n‡e| 

14. †Rjv cwil`, PÆMÖvg KZ©…K 02 ( ỳB) wU BwÄb PvwjZ eo †bŠKv †bŠhv‡b hvÎx 

I gvjvgvj DVv bvgvi Rb¨ wb‡qvwRZ ivL‡Z n‡e| †bŠKvi mg Í̄ e¨qfvi †Rjv 

cwil`, PÆMÖvg KZ©…K enb Ki‡Z n‡e |  

15. Kzwgiv-¸ßQov mvwf©‡m Ae¯’vb Kvjxb †bŠ-hv‡b hvÎx I gvjvgvj DVv-bvgvi 

mvwe©K wbivcËvi e¨e ’̄v †Rjv cwil`, PÆMÖvg‡K Ki‡Z n‡e | 

16. hvÎxK Î“wU, cÖvK…wZK ~̀‡h©vM BZ¨vw` KviY wKsev Ki‡cv‡ik‡bi A_ev ivóªxq 

cÖ‡qvR‡b †h †Kvb gyû‡Z© mvwf©m n‡Z †bŠ-hvb cÖZ¨vnvi Kiv hv‡e| †m †¶‡Î 

welqwU weAvBWweøDwUwmi ¯’vbxq KZ©…c¶ h_vm¤¢e wbw ©̀ó mg‡q hvÎx mvavi‡Yi 

wbKU cÖPv‡ii myweav‡_© †Rjv cwil`, PÆMÖvg‡K AewnZ Ki‡e |  

17. cÖvK…wZK ~̀‡h©vvM, hvwš¿K †Mvj‡hv‡Mi Kvi‡Y †bŠ-hvb †givg‡Z _vKvi Rb¨ wUªc 

evwZj n‡Z cv‡i| G e¨vcv‡i †Kvb cÖKvi AvcwË/ARynvZ MÖnY‡hvM¨ n‡e b |  

18. Kzwgiv-gMaiv-¸ßQov mvwf©‡mi Rb¨ cÖ‡hvR¨ ms¯’vi hveZxq wbqg-Kvbyb †g‡b 

Pj‡Z n‡e | 

19. Dfq c¶‡K Kzwgiv-gMaiv-¸ßQov mvwf©‡m ˆ`bw›`b Avq e„w×i cÖ‡Póv Ae¨vnZ 

ivL‡Z n‡e | 

20. Kzwgiv-gMaiv-¸ßQov mvwf©‡m †bŠhvb PjvPjiZ hvÎx I gvjvgv‡ji fvov 

Av`v‡qi Z`viwK msµvšÍ `vwqZ¡ †Rjv cwil`, PÆMÖvg e¨wZZ Ab¨ Kv‡iv wbKU 

n¯ÍvšÍi Kiv hv‡e bv |  

21. wØ-cvw¶K Pzw³bvgvi †Kvb kZ© wb‡q we‡iva †`Lv w`‡j weAvBWweøDwUwm KZ©…c¶ 

I †Rjv cwil`, PÆMÖvg †hŠ_fv‡e Av‡jvPbvi gva¨‡g wm×všÍ MÖnY Ki‡e| 
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Pzw³c‡Î †Kvb kZ© wb‡q Av‡jvPbvi gva¨‡g Dfq c¶ KZ©…K g‰ZK¨ †cŠQv‡Z bv 

cvi‡j †m‡¶‡Î AvšÍtgš¿Yvj‡qi wm×v‡šÍi Rb¨ ¯ ̂ ¯ ̂ KZ©…c¶ welqwU mswkøó 

gš¿Yvj‡qi †cÖiY Ki‡e| AvšÍt gš¿Yvjq mfvi wm×všÍ P‚ovšÍ e‡j we‡ewPZ 

n‡e| 

 

cÖ_g c¶ 

‡Pqvig¨vb 

weAvBWweøDwUwm 

5, w`jKzkv evwYwR¨K GjvKv 

XvKv- 1000| 

¯v̂¶i/- 

cÖ_g c¶ 

wØZxq c¶ 

cÖkvmK 

‡Rjv cwil`, PÆMÖvg|  

 

wØZxq c¶ 

 
 

14. …l¦aÄf§ZÑ ¢hd¡u h¡wm¡cn AiÉ¿¹l£Z ®e±-f¢lhqe LfÑ¡lne (¢hBCX¢hÔE¢V¢p) LaÑªL i¡lfÐ¡ç LjÑLaÑ¡ p¾cÄ£f J 
p£a¡L¥ä b¡e¡ hl¡hl ®fÐ¢la ¢hNa CwlS£ 05.01.2017 a¡¢lMl fœ¢V ¢ejÀ A¢hLm Ae¤¢mMe qm¡x  

Annexure-5   
 

¢hBCX¢hÔE¢V¢p 
h¡wm¡cn AiÉ¿¹l£Z ®e±f¢lhqe Llf¡lne 

(AiÉ¿¹l£Z S¡q¡S Qm¡Qm fË¢aù¡e) 
5, ¢cmL¥n¡ h¡¢Z¢SÉLHm¡L¡, Y¡L¡-1000z 

 
“k¡œ£ p¡¢iÑp CE¢eV” 

 
p§œ ew 18.151.152.002.173.001.2016/38 a¡¢lM-05.01.2017 Cw 
 
¢houx- L¥¢jl¡ …çRs¡ l¦V Q¡V¡Ñl ¢eu¡¢Sa p£-VÊ¡L i¡o¡ nq£c Sî¡l J i¡o¡ nq£c 

p¡m¡j p¤ùi¡h f¢lQ¡me¡ fËp‰z 
 

Dch©y³ wel‡q Kzwgiv-¸ßQov †bŠ-iy‡U hvÎx‡`i wbivc` cvivcv‡ii ¯̂v‡_© mx-UªvK 

fvlv knx` ReŸvi I mx-UªvK fvlv knx` mvjvg PvU©v‡i wb‡qvwRZ Kiv nq| wKš‘ ewb©Z iy‡U 

A‰ea I SuwKc~Y© ¯úxW †evU, wdwks †evU, Kv‡Vi Uªvjvi PjvPj Kivq GKw`‡K †hgb mx-

UªvK mg~n myôzfv‡e cwiPvjbv e¨vNvZ m„wó n‡”Q, Ab¨w`‡K hvbgv‡ji ¶q ¶wZi AvksL¨v 

Kiv n‡”Q| G wel‡q gnvgvb¨ mycÖxg †Kv‡U©i Avcxj wefv‡Mi ivq Kvh©Ki Kivi Rb¨ gnv-

cwiPvjK, mgy`ª cwienb Awa`ßi I gnv-cwiPvjK, evsjv‡`k †KvóMvW© †K cÖ‡qvRbxq 

e¨e¯’v MÖnbv‡_© B‡Zvg‡a¨ c‡Îi gva¨‡g Aby‡iva Kiv n‡q‡Q| Z_vwcI ewb©Z AwbewÜZ I 

wdU‡bm wewnbx †bŠhvb mg~‡ni PjvPj eÜ n‡”Q bv| D‡jøL¨ Kzwgiv-¸ßQov †bŠ-iy‡U cÖwZw`b 

†bŠhvb mvwf©m Pvjy Ki‡bi wel‡q gvbbxq cÖavb gš¿xi cÖwZkÖywZ i‡q‡Q (Kwc mshy³)| 

AZGe, Kzwgiv-¸ßQov iy‡U hvÎx‡`i wbivc` cvivcv‡ii ¯̂v‡_© gvbbxq cÖavbgš¿xi 

cÖwZkªywZ ev Í̄evq‡bi j‡¶¨ hv‡Z mx-UªvK mg~n myôzfv‡e cwiPvjbv Kiv hvq, †m Av‡j‡K 

A‰ea †evU PjvPj eÜ Kiv mn gnvgvb¨ mycÖxg †Kv‡U©i Avcxj wefv‡Mi ivq Kvh©Ki Kivi 

wbwg‡Ë ewb©Z iy‡U cywjk Unj †Rvi`vi Kivi cÖ‡qvRbxq e¨e ’̄v MÖnb Kivi Rb¨ Aby‡iva 

Kiv n‡jv| 

 ü¡x AØfø 
05.01.2017 

(He,Hp,Hj n¡q¡c¡a Bm£) 
jq¡-hÉhÙÛ¡fL(h¡¢ZSÉ/k¡œ£ J ®gl£) 

¢hBCX¢hÔE¢V¢p, Y¡L¡z 
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1z i¡lfË¡ç LjÑLaÑ¡ 
 p¾cÄ£f b¡e¡, Q–NË¡jz 
 
2z i¡lfË¡ç LjÑLaÑ¡ 
 p£a¡L¥ä b¡e¡, Q–NË¡jz  
 
Ae¤¢m¢fx (®SÉùa¡l ¢i¢ša eq) 
1z jq¡-f¢lQ¡mL, h¡wm¡cn ®L¡ø N¡XÑ, BN¡lNy¡J pcl cçl, Y¡L¡z  
2z jq¡-f¢lQ¡mL, ®e±-f¢lhqe A¢dcçl, 141-143, j¢a¢Tm h¡/H, Y¡L¡-1000 
3z f¢lQ¡mL (h¡¢ZSÉ), ¢hBCX¢hÔE¢V¢p, Y¡L¡z  
4z ®Sm¡ fËn¡pL, ®Sm¡ fËn¡pLl L¡kÑ¡mu, Q–NË¡jz 
5z f¤¢mn p¤f¡l, f¤¢mn p¤f¡ll L¡kÑ¡mu, Q–NË¡jz  
6z Se¡h ®j¡q¡Çjc CLl¡j E¢Ÿe, ®fË¡f¡CVlx ®jp¡pÑ qL ®VÊX¡pÑ, NË¡jx jNdl¡ 
    ®f¡øx Ešl jNdl¡, Ju¡XÑ ew-1, p¾cÄ£f, Q–NË¡jz  
7z cçl ¢m¢fz  
 ü¡x AØfø 

05.01.2017 
jq¡-hÉhÙÛ¡fL(h¡¢ZSÉ/k¡œ£ J ®gl£) 

¢hBCX¢hÔE¢V¢p, Y¡L¡z 
 

15. …l¦aÄf§ZÑ ¢hd¡u h¡wm¡cn AiÉ¿¹l£Z ®e±-f¢lhqe LfÑ¡lne (¢hBCX¢hÔE¢V¢p) LaÑªL h¡wm¡cn ®L¡ø N¡XÑ J 
pj¤â f¢lhqe A¢dcçl  hl¡hl ¢hNa CwlS£ 30.11.2016 a¡¢lM fÐ¢la L¥¢jl¡ …çRs¡ l¦V p¤ù¤i¡h p£-VÊ¡L 
f¢lQ¡me¡l ü¡bÑ fËu¡Se£u pqk¡N£a¡ ®Qu fœ¢V ¢ejÀ A¢hLm Ae¤¢mMe qm¡x  

 
ANNEXURE-5(K) 

 
¢hBCX¢hÔE¢V¢p 

h¡wm¡cn AiÉ¿¹l£Z ®e±f¢lhqe Llf¡lne 
(AiÉ¿¹l£Z S¡q¡S Qm¡Qm fË¢aù¡e) 

5, ¢cmL¥n¡ h¡¢Z¢SÉLHm¡L¡, Y¡L¡-1000z 
 

ew 18.151.152.002.173.001.2016/1167 a¡¢lM-30/11/2016 
 
welqt Kzwgiv-¸ßQov †bŠ-iy‡U myôfv‡e mx-UªvK cwiPvjbvi ¯̂v‡_© cª‡qvRbxq mn‡hvwMZv 

cÖ̀ vb| 

 

Dch©y³ wel‡q PÆMÖv‡gi Kzwgiv-¸ßQov †bŠ-iy‡U †iwR‡óªkb wenxb ¯úxW‡evU, 

wdwks †evU, gvjevnx †evU Øviv SzuwKc~Y©fv‡e hvÎx I gvjvgvj cwienb Kiv n‡”Q| hvÎx‡`i 

wbivc` hvZvqv‡Zi ¯̂v‡_© `~N©Ubvgy³ wbivc` †bŠ PUjvPj e¨e¯’v M‡o †Zvjvi j‡¶¨ GKvwaK 

mx-Uªv‡Ki e¨e ’̄v MÖn‡Yi Rb¨ mgy`ª cwienb Awa`ßi B‡Zvg‡a¨ weAvBWweøDwUwm‡K cÎ 

†cÖiY K‡i|  
 
02| D³ iy‡U gvgjvRwbZ `xN©w`‡bi AvBbx cÖwµqv †k‡l MZ 13/06/2016 

Zvwi‡L gnvgvb¨ mycÖxg Kv‡U©i Avcxj wefvM ivq cÖ̀ vb K‡i| ivq Abyhvqx Kywgiv-¸ßQov 

†bŠ-iy‡Ui NvU cwiPvjbv I e¨ve ’̄vcbvi `vwqZ¡ PÆMÖvg †Rjv cwil‡`i Ges †bŠ iy‡U hvÎx I 

gvjvgvj cwien‡bi `vwqZ¡ weAvBWweøDwUwmi| †m Av‡jv‡K hvÎx‡`i wbivc` hvZvqv‡Zi 
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¯v̂‡_© PvU©vivi Gi gva¨‡g cwiPvjbvi Rb¨ weAvBWweøDwUwm mx-UªvK fvlv knx` ReŸvi I mx-

UªvK fvlv knx` mvjvg ewY©Z iy‡U wb‡qvwRZ K‡i‡Q|  
 

03| ‡iwR‡óªkb wenxb SzuwKc~Y© †evU Øviv Kzwgiv-¸ßQov iy‡U hvÎx I gvjvgvj 

cwienb Kivq miKvwi mx-UªvK myôzfv‡e cwiPvjbvq e¨vNvZmn hvÎx‡`i wbivc` hvZvqv‡Z 

RwUjZvi m„wó n‡”Q| ZvQvov †h †Kvb mgq `~N©Ubvi Kvi‡Y hvÎx‡`i Rvbgv‡ji ¶q¶wZ 

n‡Z cv‡i| E¢õ¢Ma iy‡U SuywKc~Y© †evU Øviv hvÎx I gvjvgvj cvivcv‡i B‡Zvg‡a¨ A‡bK 

cÖvYnvwbi „̀óvšÍ i‡q‡Q| 

 
04z GgZve ’̄vq gnvgvb¨ mywcÖg †Kv‡U©i ivq h¡Ù¹h¡uel j‡¶¨ Ges PvU©v‡i 

cwiPvwjZ weAvBWweøDwUwmi mx-UªvK Øviv hv‡Z myôzfv‡e wbivc‡` hvÎx I gvjvgvj cwienb 

Kiv hvq Zvi cÖ‡qvRbxq cÖkvmwbK mn‡hvwMZv mn Kzwgiv-¸ßQov iy‡U SuywKc~b© †evU PjvPj 

e‡Üi cÖ‡qvRbxq e¨e¯’v MÖn‡Yi Rb¨ wb‡`©kµ‡g mwebq Aby‡iva Kiv n‡jv| 

 

mshy³t gnvgvb¨ mycªxg †Kv‡U©i ivq 04 (Pvi) cvZv| 
 ü¡x AØfø 

(‡Rmwgb Aiv †eMg) 
p¢Qh (Axc¡x) 

¢hBCX¢hÔE¢V¢p, Y¡L¡z 
g¡ex 9502561 

secretary@biwtc.gov.bd 
1z jq¡-f¢lQ¡mL 

 h¡wm¡cn ®L¡ø N¡XÑ, fËd¡e L¡kÑ¡mu,  
AvMviMvI, Y¡L¡z  

 
2z  jq¡-f¢lQ¡mL 

pj¤â f¢lhqe A¢dcçl 
141-143 j¢a¢Tm, h¡/H, Y¡L¡-1000z  

 
Ae¤¢m¢fx  
1z j¡ee£u j¿»£l HL¡¿¹ p¢Qh, ®e±-f¢lhqe j¿»Z¡mu, h¡wm¡cn p¢Qh¡mu, Y¡L¡z 
2z j¡ee£u j¿»£l HL¡¿¹ p¢Qh, ül¡øÊ j¿»Z¡mu, h¡wm¡cn p¢Qh¡mu, Y¡L¡z   
3z ®Sm¡ fËn¡pL, ®Sm¡ fËn¡pLl L¡kÑ¡mu, Q–NË¡jz 
4z f¤¢mn p¤f¡l, f¤¢mn p¤f¡ll L¡kÑ¡mu, Q–NË¡jz  
5z p¢Qh jq¡cul HL¡¿¹ p¢Qh, ®e±-f¢lhqe j¿»Z¡mu, h¡wm¡cn p¢Qh¡mu, Y¡L¡z  
6z ®Qu¡ljÉ¡e jq¡cul HL¡¿¹ p¢Qh, ¢hBCX¢hÔE¢V¢p, Y¡L¡-®Qu¡ljÉ¡e jq¡cul pcu 
‘¡a¡bÑz  
7z cçl ¢m¢fz  
 ü¡x AØfø 

30.11.16 
p¢Qh (Axc¡x) 

 

16. …l¦aÄf§ZÑ ¢hd¡u h¡wm¡cn AiÉ¿¹l£Z ®e±-f¢lhqe LfÑ¡lne (¢hBCX¢hÔE¢V¢p) LaÑªL ®L¡ø N¡XÑ hl¡hl ¢hNa 
CwlS£ 05.01.2017 a¡¢lM fÐ¢la fœ¢V ¢ejÀ A¢hLm Ae¤¢mMe qm¡x  

Annexure-5(M) 
 

¢hBCX¢hÔE¢V¢p 
h¡wm¡cn AiÉ¿¹l£Z ®e±f¢lhqe Llf¡lne 

(AiÉ¿¹l£Z S¡q¡S Qm¡Qm fË¢aù¡e) 

mailto:secretary@biwtc.gov.bd


16 SCOB [2022] HCD   ‡gvnv¤§` Rwniæj Bmjvg ebvg evsjv‡`k miKvi I Ab¨vb¨  (wePvicwZ †gvt Avkivdzj Kvgvj)   104 

5, ¢cmL¥n¡ h¡¢Z¢SÉLHm¡L¡, Y¡L¡-1000z 
 

“k¡œ£ p¡¢iÑp CE¢eV” 
 
p§œ ew 18.151.152.002.173.001.2016/37 a¡¢lM-05.01.2017 Bs| 
 
¢houx L¥¢jl¡-…çRs¡ l¦V Q¡V¡Ñl ¢eu¡¢Sa p£-VÊ¡L i¡o¡ nq£c Sî¡l J i¡o¡ nq£c 

p¡m¡j p¤ùi¡h f¢lQ¡me¡ fËp‰| 
 

Dch©y³ wel‡q Kzwgiv-¸ßQov †bŠ-iy‡U hvÎx‡`i wbivc` cvivcv‡ii ¯̂v‡_© mx-UªvK 

fvlv knx` ReŸvi I mx-UªvK fvlv knx` mvjvg PvU©v‡i wb‡qvwRZ Kiv nq| wKš‘ ewb©Z iæ‡U 

A‰ea I SuwKc~Y© ¯úxW †evU, wdwks †evU, Kv‡Vi Uªvjvi PjvPj Kivq GKw`‡K †hgb mx-

UªvK mg~n myôzfv‡e cwiPvjbv e¨vNvZ m„wó n‡”Q, Ab¨w`‡K hvbgv‡ji ¶q ¶wZi AvksLv Kiv 

n‡”Q| G wel‡q Ges gnvgvb¨ mycÖxg †Kv‡U©i Avcxj wefv‡Mi ivq Kvh©Ki Kivi Rb¨ gnv-

cwiPvjK, mgy`ª cwienb Awa`ßi I gnv-cwiPvjK, evsjv‡`k †KvóMvW©‡K cÖ‡qvRbxq 

e¨e¯’v MÖnbv‡_© B‡Zvg‡a¨ c‡Îi gva¨‡g Aby‡iva Kiv n‡q‡Q| Z_vwcI ewb©Z AwbewÜZ I 

wdU‡bm wewnb †bŠhvb mg~‡ni PjvPj eÜ n‡”Q bv| EõMÉ Kzwgiv-¸ßQov †bŠ-iy‡U cÖwZw`b 

†bŠhvb mvwf©m Pvjy Ki‡bi wel‡q gvbbxq cÖavb gš¿xi cÖwZkÖæwZ i‡q‡Q (Kwc mshy³)| 

 

AZGe, Kzwgiv-¸ßQov ‡bŠ-iæ‡U hvÎx‡`i wbivc` cvivcv‡ii ¯v̂‡_© gvbbxq 

cÖavbgš¿xi cÖwZkÖæwZ h¡Ù¹h¡uel j‡¶¨ hv‡Z mx-UªvK mg~n myôzfv‡e cwiPvjbv Kiv hvq, †m 

Av‡j‡K A‰ea †evU PjvPj eÜ Kiv mn gnvgvb¨ mycÖxg †Kv‡U©i Avcxj wefv‡Mi ivq Kvh©Ki 

Kivi wbwg‡Ë ewb©Z iæ‡U ‡KvóMvW© Unj †Rvi`vi Kivi cÖ‡qvRbxq e¨e¯’v MÖnb Kivi Rb¨ 

Aby‡iva Kiv n‡jv| 

 
 

ü¡x AØfø 
(He,Hp,Hj n¡q¡c¡a Bm£) 

jq¡-hÉhÙÛ¡fL(h¡¢ZSÉ/k¡œ£ J ®gl£) 
¢hBCX¢hÔE¢V¢p, Y¡L¡z 

S¡e¡m Lj¡ä¡l 
L¡øN¡XÑ (f§hÑS¡e) 
jvpÉ h¾cl, Q–NË¡jz  
 
Ae¤¢m¢fx (®SÉùa¡l ¢i¢ša eq) 
 
1z  jq¡-f¢lQ¡mL, h¡wm¡cn ®L¡ø N¡XÑ, BN¡lNy¡J pcl cçl, Y¡L¡z  
2z  jq¡-f¢lQ¡mL, ®e±-f¢lhqe A¢dcçl, 141-143, j¢a¢Tm h¡/H, Y¡L¡-1000 
3z  f¢lQ¡mL (h¡¢ZSÉ), ¢hBCX¢hÔE¢V¢p, Y¡L¡z  
4z ®Sm¡ fËn¡pL, ®Sm¡ fËn¡pLl L¡kÑ¡mu, Q–NË¡jz 
5z  f¤¢mn p¤f¡l, f¤¢mn p¤f¡ll L¡kÑ¡mu, Q–NË¡jz  
6z  Se¡h ®j¡q¡Çjc CLl¡j E¢Ÿe, ®fË¡f¡CVlx ®jp¡pÑ qL ®VÊX¡pÑ, NË¡jxjNdl¡ ®f¡øx 

Ešl jNdl¡, Ju¡XÑ ew-1, p¾cÄ£f, Q–NË¡jz  
7z  cçl ¢m¢fz  
 ü¡x AØfø 

05.01.2017 
jq¡-hÉhÙÛ¡fL(h¡¢ZSÉ/k¡œ£ J ®gl£) 

¢hBCX¢hÔE¢V¢p, Y¡L¡z 
 

17. …l¦aÄf§ZÑ ¢hd¡u h¡wm¡cn AiÉ¿¹l£Z ®e±-f¢lhqe LfÑ¡lne (¢hBCX¢hÔE¢V¢p) LaÑªL EfSm¡ ¢ehÑ¡q£ A¢gp¡l 
p¾cÄ£f J p£a¡L¥ä hl¡hl ®fÐ¢la ¢hNa CwlS£ 05.01.2017 a¡¢lMl fœ¢V ¢ejÀ A¢hLm Ae¤¢mMe qm¡x  
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Annexure-5(N) 
 

¢hBCX¢hÔE¢V¢p 
h¡wm¡cn AiÉ¿¹l£Z ®e±f¢lhqe Llf¡lne 

(AiÉ¿¹l£Z S¡q¡S Qm¡Qm fË¢aù¡e) 
5, ¢cmL¥n¡ h¡¢Z¢SÉLHm¡L¡, Y¡L¡-1000z 

 
“k¡œ£ p¡¢iÑp CE¢eV” 

 
p§œ ew- 18.151.152.002.173.001.2016/36 a¡¢lM-05.01.2017 Cwz 
 
¢houx L¥¢jl¡-…çRs¡ l¦V Q¡V¡Ñl ¢eu¡¢Sa p£-VÊ¡L i¡o¡ nq£c Sî¡l J i¡o¡ nq£c 

p¡m¡j p¤ùi¡h f¢lQ¡me¡ fËp‰z 
 

Dch©y³ wel‡q Kzwgiv-¸ßQov †bŠ-iy‡U hvÎx‡`i wbivc` cvivcv‡ii ¯̂v‡_© mx-UªvK 

fvlv knx` ReŸvi I mx-UªvK fvlv knx` mvjvg PvU©v‡i wb‡qvwRZ Kiv nq| wKš‘ ewb©Z iy‡U 

A‰ea I SuwKc~Y© ¯úxW †evU, wdwks †evU, Kv‡Vi Uªvjvi PjvPj Kivq GKw`‡K †hgb mx-

UªvK mg~n myôzfv‡e cwiPvjbv e¨vNvZ m„wó n‡”Q, Ab¨w`‡K hvbgv‡ji ¶q ¶wZi AvksL¨v 

Kiv n‡”Q| G wel‡q gnvgvb¨ mycÖxg †Kv‡U©i Avcxj wefv‡Mi ivq Kvh©Ki Kivi Rb¨ gnv-

cwiPvjK, mgy`ª cwienb Awa`ßi I gnv-cwiPvjK, evsjv‡`k †KvóMvW©‡K cÖ‡qvRbxq 

e¨e¯’v MÖnbv‡_© B‡Zvg‡a¨ c‡Îi gva¨‡g Aby‡iva Kiv n‡q‡Q| Z_vwcI ewb©Z AwbewÜZ I 

wdU‡bm wewnb †bŠhvb mg~‡ni PjvPj eÜ n‡”Q bv| EõMÉ Kzwgiv-¸ßQov †bŠ-iy‡U cÖwZw`b 

†bŠhvb mvwf©m Pvjy Ki‡bi wel‡q gvbbxq cÖavb gš¿xi cÖwZkÖæwZ i‡q‡Q (Kwc mshy³)| 

 

AZGe, Kzwgiv-¸ßQov iy‡U hvÎx‡`i wbivc` cvivcv‡ii ¯̂v‡_© gvbbxq cÖavbgš¿xi 

cÖwZkÖæwZ h¡Ù¹h¡uel j‡¶¨ hv‡Z mx-UªvK mg~n myôzfv‡e cwiPvjbv Kiv hvq, †m Av‡j‡K 

A‰ea †evU PjvPj eÜ Kiv mn gnvgvb¨ mycÖxg †Kv‡U©i Avcxj wefv‡Mi ivq Kvh©Ki Kivi 

wbwg‡Ë ewb©Z iæ‡U g¨vwR‡óªU Z`viwK †Rvi`vi Kivi cÖ‡qvRbxq e¨e¯’v MÖnb Kivi Rb¨ 

Aby‡iva Kiv n‡jv| 
 
 

ü¡x AØfø 
(He,Hp,Hj n¡q¡c¡a Bm£) 

jq¡-hÉhÙÛ¡fL(h¡¢ZSÉ/k¡œ£ J ®gl£) 
¢hBCX¢hÔE¢V¢p, Y¡L¡z 

1z EfSm¡ ¢eh¡Ñq£ A¢gp¡l 
p£a¡L¥ä EfSm¡, Q–NË¡jz  
 
2z EfSm¡ ¢eh¡Ñq£ A¢gp¡l, 
p¾cÄ£f EfSm¡, Q–NË¡jz  
 
Ae¤¢m¢fx (®SÉùa¡l ¢i¢ša eq) 
1z  jq¡-f¢lQ¡mL, h¡wm¡cn ®L¡ø N¡XÑ, BN¡lNy¡J pcl cçl, Y¡L¡z  
2z  jq¡-f¢lQ¡mL, ®e±-f¢lhqe A¢dcçl, 141-143, j¢a¢Tm h¡/H, Y¡L¡-1000 
3z  f¢lQ¡mL (h¡¢ZSÉ), ¢hBCX¢hÔE¢V¢p, Y¡L¡z  
4z  ®Sm¡ fËn¡pL, ®Sm¡ fËn¡pLl L¡kÑ¡mu, Q–NË¡jz 
5z  f¤¢mn p¤f¡l, f¤¢mn p¤f¡ll L¡kÑ¡mu, Q–NË¡jz  
6z  Se¡h ®j¡q¡Çjc CLl¡j E¢Ÿe, ®fË¡f¡CVlx ®jp¡pÑ qL ®VÊX¡pÑ, NË¡jxjNdl¡ ®f¡øx 

Ešl jNdl¡, Ju¡XÑ ew-1, p¾cÄ£f, Q–NË¡jz  
7z  cçl ¢m¢fz  
 ü¡x AØfø 
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05.01.2017 
jq¡-hÉhÙÛ¡fL(h¡¢ZSÉ/k¡œ£ J ®gl£) 

¢hBCX¢hÔE¢V¢p, Y¡L¡z 
 

18. …l¦aÄf§ZÑ ¢hd¡u e±-f¢lhqe A¢dcçl LaÑªL ¢hNa CwlS£ 21.12.2016 a¡¢lM ®Sm¡ fÐn¡pL J f¤¢mn p¤f¡l 
Q–NË¡j Hhw AiÉ¿¹l£Z S¡q¡S f¢lcnÑL hl¡hl ®fÐ¢la fœ¢V ¢ejÀ A¢hLm Ae¤¢mMe qm¡x  

Annexure-5(O) 
 

MYcÖRvZš¿x evsjv‡`k miKvi 

‡bŠ cwienb Awa`ßi 

141-143 gwZwSj ev/G (8g Zjv) 

XvKv-1000 

 

bs - 018.170.413.022.00.61.2016/9698        ZvwiLt- 21/12/2016wLªt 
 
gnvcwiPvjK 

evsjv‡`k †Kv÷ MvW© 

AvMviMvuI cÖkvmwbK GjvKv 

‡k‡i-B-evsjvbMi, XvKv-1207 

( „̀t Avt - cwiPvjK, Acv‡ikÝ) 

 

welqt  Kzwgiv-¸ßQov †bŠ-iy‡U myôzfv‡e mx-UªvK cwiPjbvi ¯̂v‡_© cÖ‡qvRbxq e¨e¯’v MÖnY 

cÖm‡½| 

m~Ît  ¢hBCX¢hÔE¢V¢p Gi cÎ bs- 18.151.152.002.173.001.2016/1167 ZvwiLt- 

30/11/2016 wLªt 

  
Dc‡iv³ we‡l‡q m~‡Îv³ c‡Î †`Lv hvq Kzwgiv-¸ßQov †bŠ-iy‡U †iwR‡óªkb wenxb 

¯úxW‡evU, wdwks †evU Ges gvjevnx †evU Øviv SuywKc~Y©fv‡e hvÎx I gvjvgvj cwienb Kiv 

n‡”Q| †iwR‡óªkb wenxb †evU Øviv Kzwgiv-¸ßQov †bŠiy‡U hvÎx I gvjvgvj cwienb Kivq 

mviKvwi mx-UªvK myôzfv‡e cwiPvjbvq e¨vNvZmn hvÎx‡`i wbivc` hvZvqv‡Zi cÖwZeÜKZv 

m„wó n‡”Q| ZvQvov A‰ea I †iwR‡óªkb wenxb †bŠhvb Øviv hvÎx cwien‡bi Kvi‡Y †h †Kvb 

mgq AbvKvw•LZ ~̀N©Ubv NU‡Z cv‡i| 

 

Kzwgiv-¸ßQov †bŠ-iy‡U hvÎx‡`i Rvbgv‡ji wbivcËvi ¯̂v‡_© PvU©vivi Gi gva¨‡g 

cwiPvjbvi Rb¨ ¢hBCX¢hÔE¢V¢p’l gvwjKvbvaxb mv‡f©  I †iwR‡óªkb mb` cÖvß mx-UªvK 

fvlv knx` ReŸvi I mx-UªvK fvlv knx` mvjvg PjvPj Ki‡Q Ges D³ †bŠiy‡U hvÎx‡`i 

wbivc`  hvZvqv‡Zi wel‡q gnvgvb¨ mywcÖg‡Kv‡U©i GKwU wb‡ ©̀kbv i‡q‡Q| 

 

GgZve ’̄vq GZ`ms‡M mshy³ gnvgvb¨ mywcÖg‡Kv‡U©i ivq h¡Ù¹h¡uel mrÉ Ges 

PvU©vivi Gi gva¨‡g cwiPvwjZ weAvBWweøDwUwmÕi mx-UªvKmn ˆea †bŠhvb hv‡Z myôzfv‡e 

wbivc‡` hvÎx I gvjvgvj cwienb Ki‡Z cv‡i Zvi cÖ‡qvRbxq mn‡hvwMZv cÖ̀ vbmn 

†iwR‡óªkbwenxb ¯úxW‡evU, wdwks †evU, Kv‡Vi gvjevnx †evU Øviv hvÎx I gvjvgvj cwienb 

Ki‡Z bv cv‡i Zvi cÖ‡qvRbxq e¨e ’̄v MÖn‡Yi Rb¨ Aby‡iva Kiv n‡jv| 

 

pwmNÀ£x hZÑe¡jaz  
ü¡x AØfø 

LjX¡l Hj S¡¢LEl lqj¡e iÿCu¡,  
JHp¢f,¢hHp¢f, ¢fHp¢p,¢hHe 

jq¡f¢lQ¡mL 
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Ae¤¢m¢fx AhN¢a J fËu¡Se£u hÉhÙÛ¡ NËqZl SeÉ 
 
1z ®Sm¡ fËn¡pL, ®Sm¡ fËn¡pLl L¡kÑ¡mu, 
Q–NË¡jz  

Eõ¢Ma Hm¡L¡u ï¡jÉj¡e Bc¡ma 
f¢lQ¡me¡ Ll¡l ¢e¢jš pw¢nÔøcl 
fËu¡Se£u ¢ecÑne¡ fËc¡el SeÉ Ae¤l¡d 
Ll¡ qm¡z 
 

2z f¤¢mn p¤f¡l, f¤¢mn p¤f¡ll L¡kÑ¡mu, Q–
NË¡jz 

Eõ¢Ma Hm¡L¡u ¢h‘ jÉ¡¢SøÊV LaÑªL 
ï¡jÉj¡e Bc¡ma f¢lQ¡me¡u pq¡ua¡ fËc¡e  
Ll¡l SeÉ Ae¤l¡d Ll¡ qm¡z 
 

3z f¢lcnÑL, AiÉ¿¹l£Z S¡q¡S f¢lcnÑe¡mu, 
Q–NË¡jz 

ï¡jÉj¡e Bc¡ma f¢lQ¡me¡u p¡¢hÑL pq¡ua¡ 
fËc¡el SeÉ hm¡ qm¡z 

 

19. …l¦aÄf§ZÑ ¢hd¡u ¢hNa CwlS£ 04.01.2017 a¡¢lM L¥¢jl¡-…çRs¡ ®e±-l¦V p¤ùi¡h p£-VÊ¡L f¢lQ¡me¡l ü¡bÑ 
fËu¡Se£u hÉhÙÛ¡ NËqZ fËpwN ®fÐ¢la fœ¢V ¢ejÀ A¢hLm Ae¤¢mMe qm¡x  

Annexure-5(P) 
 

ew-44.08.2680.020.50.001.17.20    
21 ®f±o 1423

04 S¡e¤u¡l£ 2017     

L¥¢js¡-…çRs¡ ®e±l¦V p¤ùi¡h p£-VÊ¡L f¢lQ¡me¡l ü¡bÑ fËu¡Se£u hÉhÙÛ¡ NËqZ fËp‰z  
 
Lz ®e± f¢lhqe A¢dcçl fœ ew-018.170.413.022.00.61.2016/9698 a¡¢lM- 21 
¢Xpðl 2016 (pLmL eq)z  
 
1z ¢nl¡e¡j h¢ZÑa ¢hou Q–NË¡jl L¥¢jl¡-…f¹Rs¡ ®e±l¦V k¡œ£cl ¢el¡fc k¡a¡u¡al 
ü¡bÑ c¤OÑVe¡ j¤š² ¢el¡fc ®e± Qm¡Qm hÉhÙÛ¡ Ns ®a¡m¡l mrÉ ®e± f¢lhqe A¢dcçl LaÑªL 
p§œ “L” j¡lga jq¡f¢lQ¡mL h¡wm¡cn ®L¡ø N¡XÑ h¡¢qe£ hl¡hl Ae¤l¡d Ll¡ quz 
HacÚfË¢ra, ¢hNa 24 ¢Xpðl 2016 ®S¡e¡m Lj¡ä¡l f§hÑ ®S¡e Hl pi¡f¢aaÄ L¥¢jl¡ 
O¡V ¢ejÀ¢m¢Ma fË¢a¢e¢dhNÑl Ef¢ÙÛ¢aa HL¢V pi¡ Ae¤¢ùa qux  
œ²¢jL 

ew 
e¡j J fch£ ®j¡h¡Cm ew j¿¹hÉ 

1z  Lj¡ä¡l Hp Hj eDj EŸ£e 
(HCQ), ¢fHp¢p, ¢hHe (¢f, ew-
963) 

0176690180 pi¡f¢a 

2z p¡x mx Hj H q¡nj (Hp¢X) 
(Lj) ¢hHe (¢f, ew-2465) 

01766690188 ®ØVn¡e Lj¡ä¡l  

3 jÉ¡¢SøÊV ®j¡x p¡¢îl CLh¡m  01710876156 ®Sm¡ f¢loc p¢Qh 
4z  pS£h hs¤u¡  01819171636 ®Sm¡ f¢loc 

fËL±nm£  
5z ®j¡x ®nM ®j¡MmR¤l lqj¡e j¤L¥m  01556345219  

¢p-VÊ¡L CS¡l¡c¡l  6z  ®j¡x CLl¡j E¢Ÿe  01711310852 
7z  ®j¡x e¡¢Rl E¢Ÿe  01930685130 
8z  ®j¡x S¡j¡m E¢Ÿe -  

 
¢ØfX ®h¡V j¡¢mL 

9z  ®j¡x L¡jl¦m ®q¡pe  - 
10z  j¡x SNm¤m ®q¡pe eue - 
11z  ®j¡x j¢qE¢Ÿe - 
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2z pi¡u pw¢nÔø pLml p¡b Bm¡Qe¡, j¡ee£u jq¡j¡eÉ p¤¢fËj ®L¡VÑl l¡u, ®e± f¢lhqe 
A¢dcçl, ¢hBCX¢hÔE¢V¢p, ®Sm¡ f¢loc Q–NË¡jpq AeÉ¡eÉ pwÙÛ¡l ¢h¢iæ fœ¡¢c fkÑ¡m¡Qe¡ 
Ll ¢ejÀ¢m¢Ma abÉ¡¢c S¡e¡ k¡ux  
 
Lz L¥¢jl¡-N¤çRs¡ O¡Vl f¢lQ¡me¡ J hÉhÙÛ¡fe¡l c¡¢uaÄ Q–NË¡j ®Sm¡ f¢loclz  
 
Mz pi¡u Ef¢ÙÛa ®Sm¡ f¢locl fË¢a¢e¢d S¡e¡e Se¡h Hp Hj Be¡u¡l ®q¡peL 

L¥¢jl¡ …çRs¡ ®g¢lO¡V ®~c¢eL 75,000/00 V¡L¡ fËc¡e p¡fr ®V¡m Bc¡uL¡l£ 
¢qph ¢eu¡N ®cJu¡ quRz  

 
Nz Eš² O¡V qa ¢h¢iæ fËL¡l ®e±k¡e, ®kje-¢p-VÊ¡L, ¢ØfX ®h¡V, j¡mh¡q£ ®h¡V, 

k¡œ£h¡q£ ®h¡V J ¢g¢nw ®h¡V f¢lQ¡me¡ Ll¡ qu b¡Lz Eš² CS¡l¡ NËqZL¡l£l¡ 
¢h¢iæ ®e±k¡e ®bL ¢e¢cÑø q¡l ®V¡m Bc¡u Ll b¡Lez  

 
Oz  ¢p-VÊ¡Ll f¢lQ¡me¡L¡l£ Hhw ¢ØfX ®h¡V j¡¢mL p¢j¢al fË¢a¢e¢d, Eiu fr 

®~hdi¡h k¡œ£ f¢lhqe LlR hm pi¡u c¡¢h Llz  
 
Pz H fkÑ¡u pi¡f¢a ®h¡V j¡¢mL p¢j¢al ¢eLV qa pj¤âfb ®h¡V f¢lQ¡me¡l 

fËu¡Se£u L¡NS fœ¡¢c ®cMa Q¡Cm a¡l¡ ¢ejÀ¢m¢Ma L¡NS fœ¡¢c EfÙÛ¡fe 
Llex  

 
(1)  p¡iÑ pecz 
(2)  ¢hBCX¢hÔE¢V Hl AbÑ ¢hi¡Nl pecz 
(3)  L¡NÑ¡ ®h¡Vl ®pg¢V CL¥Cfj¾V pecz  

Qz  Eš² L¡NSfœ¡¢c fkÑ¡m¡Qe¡ Ll ¢ejÀ¢m¢Ma Ap¡j”pÉa¡pj§q f¢lm¢ra qux 
 
1z jq¡f¢lQ¡mL ¢Xf¡VÑj¾V Ah ¢n¢fw Hl ü¡rll p¡b a¡l fËL«a ü¡rll 

¢jm ®eCz 
 
2z  ü¡rll ¢eQ jq¡f¢lQ¡mLl p£mj¡ql ®eCz  
 
3z  ¢ØfX ®h¡V j¡¢mLNZ ®h¡Vl ®L¡e ®l¢SøÊne pec ®cM¡a f¡le e¡Cz 

HR¡s¡ a¡l¡ ®L¡e L¡NSfœl j§m L¢f pi¡u EfÙÛ¡fe Lla f¡l e¡Cz  
 

3z Efl¡š² Ap¡j”pÉ e¢b fœ¡¢cpj§q pÇfLÑ ®h¡V j¡¢mL p¢j¢al pi¡f¢al ¢eLV 
¢S‘¡p¡ Ll¡ qm ¢a¢e L¡NS fœ ®~a¢ll SeÉ 15 ¢cel pju ®cJu¡l SeÉ Ae¤l¡d Lle 
k¡ NËqZk¡NÉ qu¢ez pi¡u EfÙÛ¡¢fa e¢b fœ¡¢cpj§q i¥u¡ Hhw h¡e¡e¡  hm fËa£uj¡e 
quRz  
 
4z haÑj¡e ®L¡ø N¡XÑ h¡¢qe£l f§hÑ ®S¡e ®e± f¢lhqe A¢dcçl Hhw ¢hBCX¢hÔE¢V¢p LaÑªL 
Cp¤ÉL«a fËL«a ®l¢SøÊne p¡iÑ pec Hhw AeÉ¡eÉ ¢el¡fc ®e±k¡e f¢lQ¡me¡l SeÉ fËu¡Se£u 
L¡NS fœ pÇfLÑ pjÉL d¡le¡ fË¡ç ®L¡e LjÑLaÑ¡ h¡ e¡¢hL ¢eu¡¢Sa ®eCz H ®fË¢ra, 
Eõ¢Ma A®~hd ®l¢SøÊne ¢h¢nø ¢p-VÊ¡L, ¢g¢nw ®h¡V AeÉ¡eÉ ®h¡V L¡NS fœ¡¢c p¢WLa¡ 
k¡Q¡Cul SeÉ HL pç¡ql SeÉ ®e± f¢lhqe A¢dcçl ®bL HLSe jÉ¡¢SøV Abh¡ 
f¢lcnÑL ¢eu¡N Ll¡ qm a¡l Ef¢ÙÛ¢aa Eš² ®h¡Vpj§q ®QL Ll¡ qm H dlel A®~hd 
®e±k¡e hå qh hm fËa£uj¡ez ®prœ ®L¡ø N¡XÑ LaÑªL fËu¡Se£u pLm dlZl pq¡ua¡ 
fËc¡e Ll¡ qhz  
 
5z Efl¡š² hZÑe¡l A¡m¡L, L¥¢jl¡-…çRs¡ ®e±l¦V ®l¢SøÊne¢hq£e ¢p-VÊ¡Lpq AeÉ¡eÉ 
®e±k¡e Qm¡Qm Hhw k¡œ£-j¡m¡j¡m hqe l¢qa LlZl mrÉ ®e± f¢lhqe A¢dcçl qa 
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HLSe jÉ¡¢SøÊV/f¢lcnÑL AÙÛ¡u£i¡h ®L¡ø N¡XÑ f§hÑ ®S¡e fËlZ Ll¡ qm a¡l pq¡ua¡u 
Eõ¢Ma ®l¢Søne¢hq£e ®e±k¡epj§q ®QL Ll¡ qm h¢ZÑa ®e±l¦V p¤ù¥i¡h ¢p-VÊ¡L f¢lQ¡me¡ 
Ll¡ pñh hm fËa£uj¡ez  
 
6z pcu AhN¢a J flha£Ñ L¡kÑœ²jl SeÉ ®fËlZ Ll¡ qm¡z  
 
 ü¡x AØfø 

L¡j¡m Bmj 
Lj¡ä¡l ¢hHe 
fr f¢lQ¡mL 

¢halZx  
h¢qÙÛx  
L¡kÑx  
jq¡f¢lQ¡mL 
e± f¢lhqe A¢dcçl 
141-143 j¢a¢Tm h¡/H, (8j am¡), Y¡L¡-
1000 

gÉ¡L¡Ê j¡lga 

AhN¢ax 
 
S¡e¡m Lj¡ä¡l f§hÑ ®S¡e 
h¡wm¡cn ®L¡ø N¡XÑ h¡¢qe£ 
jvpÉ h¾cl, Q–NË¡j 

 
 
gÉ¡L¡Ê j¡lga 

A¿¹ÙÛx 
AhN¢ax 
 

 

jq¡f¢lQ¡mLl p¢Qhmu 
Ef-jq¡f¢lQ¡mLl L¡kÑ¡mu 

pcu AhN¢al SeÉ 

 

20. …l¦aÄf§ZÑ ¢hd¡u ®e± f¢lhqZ A¢dcçl LaÑªL ¢hNa CwlS£ 24.01.2017 a¡¢lMl A¢gp Bcn¢V ¢ejÀ A¢hLm 
Ae¤¢mMe qm¡x  

Annexure-5(Q) 
NZfÐS¡a¿»£ h¡wm¡cn plL¡l 

e± f¢lhqZ A¢dcçl 
141-143 j¢a¢Tm h¡/H (8j am¡) 

Y¡L¡- 1000 
ew- 018.170.413.022.00.61.2016/611,   a¡¢lM- 24.01.2017¢MËx 

 
A¢gp Bcn 

 L¡ø N¡XÑ pcl cçl qa fÐ¡ç HacpwN pwk¤š² fœ ew- 
44.08.2680.020.50.001.17.20 a¡¢lM- 04.01.2017 Hl ®fÐ¢ra Hhw jq¡j¡eÉ 
p¤fÐ£L¡VÑl l¡u h¡Ù¹h¡uel mrÉ Q¡VÑ¡l¡l Hl j¡dÉj f¢lQ¡¢ma ¢hBCX¢hÔE¢V¢pl p£-
VÊ¡Lpq °hd ®e±k¡e k¡a p¤ù¤i¡h ¢el¡fc k¡œ£ J j¡m¡j¡m f¢lhqe Lla f¡l Hhw 
®l¢SøÌne¢hq£e Øf£Xh¡V, ¢g¢nw ®h¡V, L¡Wl j¡mh¡q£ ®h¡V à¡l¡ k¡œ£ J j¡m¡j¡m f¢lhqe 
Lla e¡ f¡l HC ¢hou ®L¡ØV N¡XÑ Hl p¡b pjeÄu Ll Q–NË¡j ®Sl¡l L¥¢jl¡-…çRs¡ 
®e±l¦V ®j¡h¡Cm ®L¡VÑ f¢lQ¡me¡l SeÉ ¢ejÀ¡š² LjÑLaÑ¡cl ¢ecÑn fÐc¡e Ll¡ qm¡z  
 
pwmNÀ£x hZÑe¡jaz  

LjX¡l °puc B¢lg¥m Cpm¡j, (VÉ¡S), 
He¢X¢p,¢fHp¢p, ¢hHe 

jq¡f¢lQ¡mLz 
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¢halZx 
1z Se¡h hcl¦m q¡p¡e ¢mVe 

Øfn¡m A¢gp¡l ®j¢le ®pg¢V J ¢ehÑ¡q£ jÉ¡¢SØVÌV 
e±f¢lhqe A¢dcçl, Y¡L¡z  

 
2z Se¡h ®j¡x Sp£j E¢Ÿe f¡V¡u¡l£ 

pqL¡l£ f¢lQ¡mL, e¡¢hL J fÐh¡p£ nÐ¢jL 
LmÉ¡e f¢lcçl J f¢lcnÑL (Ax c¡x) 
AiÉ¿¹l£e S¡q¡S f¢lcnÑe¡mu, Q–NË¡jz  

 

ï¡jÉj¡e Bc¡ma f¢lQ¡me¡u 
p¡¢hÑL pq¡ua¡ fÐc¡el SeÉ 
hm¡ qm¡z  

 
Ae¤¢m¢fx Ah¢Na J fÐu¡Se£u hÉhÙÛ¡ NËqel SeÉ 
1z Sm¡ fÐn¡pL, ®Sm¡ fÐn¡pLl L¡kÑ¡mu,   

Q–NË¡jz  
 

E¢õ¢Ma Hm¡L¡u ¢h‘ 
jÉ¡¢SØVÌV LaÑªL ï¡jÉj¡e 
Bc¡ma f¢lQ¡me¡l pju 
pw¢nÔøal pqk¡N£a¡ Ll¡l 
fÐu¡Se£u ¢ecÑne¡ fÐc¡el 
SeÉ Ae¤l¡d Ll¡ qm¡z   
 

2z f¤¢mn p¤f¡l, f¤¢mn p¤f¡ll L¡kÑ¡mu,      
Q–NË¡jz  

 

E¢õ¢Ma Hm¡L¡u ¢h‘ 
jÉ¡¢SØVÌV LaÑªL ï¡jÉj¡e 
Bc¡ma f¢lQ¡me¡l pju 
pw¢nÔøal pqk¡N£a¡ Ll¡l 
fÐu¡Se£u ¢ecÑne¡ fÐc¡el 
SeÉ Ae¤l¡d Ll¡ qm¡z   

 
3z S¡e¡m Lj¡ä¡l f§hÑ ®S¡e, h¡wm¡cn ®L¡ØV N¡XÑ h¡¢qe£, jvp h¾cl, Q–NË¡jz  
Ae¤¢m¢fx AhN¢al SeÉ 
1z jq¡f¢lQ¡mL, h¡wm¡cn ®L¡ØV N¡XÑ, BN¡lNy¡J fÐn¡p¢eL Hm¡L¡, ®nl-C-

h¡wm¡eNl, Y¡L¡- 1207z 
(cx Bx- f¢lQ¡mL, Af¡ln¾p) 

2z f¢lQ¡mL, e¡¢hL J fÐh¡p£ nÐ¢jL LmÉ¡e f¢lcçl, Q–NË¡jz  
 

 
21.  9ew fË¢afrl fr 
…l¦aÄf§ZÑ ¢hd¡u Sm¡ fËn¡pLl L¡kÑ¡mu, Q–NË¡j LaÑªL p¾cÄ£f …çRs¡ O¡V ®e±L¡X¥¢ha fË¡Zq¡¢el OVe¡l p¡a pcpÉ 

¢h¢nø L¡lZ Ae¤på¡e L¢j¢Vl ac¿¹ fË¢ahce Hhw ¢hNa CwlS£ 08.08.2017 a¡¢lMl gl¡u¡¢Xw fœ¢V ¢ejÀ A¢hLm 
Ae¤¢mMe qm¡x  

Annexure-1 
 

 
NZfËS¡a¿»£ h¡wm¡cn plL¡l 

Sm¡ fËn¡pLl L¡kÑ¡mu 
Q–NË¡j 

www.chittagong.gov.bd 
 

pÈ¡lL ew 05.42.1500.501.000.00.17.39       a¡¢lM 08.08.2017 
 

p§œx ¢h‘ ®Sm¡ jÉ¡¢SøÊV, Q–NË¡j jq¡cul L¡kÑ¡mul 11.04.2017 a¡¢lMl 496/®SHj pwMÉL pÈ¡lLz  
 

http://www.chittagong.gov.bd
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Efk¤š² ¢hou p¤œ¡š² pÈ¡lLl ®fË¢ra N¢Wa L¢j¢V LaÑªL Na 02.04.2017 a¡¢lM Be¤j¡¢eL påÉ¡ 06.30 V¡u 
p¾cÄ£f QÉ¡em …çRs¡ Hm¡L¡u ¢hBCX¢hÔE¢V¢p Hl Ad£e Q¡Y~¡Ñll j¡dÉj f¢lQ¡¢ma p£ VÊ¡L qa k¡œ£ p¡d¡lZcl 
EfLm̈£u a£l ÙÛ¡e£u m¡mh¡Vl j¡dÉj f¡l¡f¡lL¡m p£ VÊ¡Ll p¡b av°v ®Mu k¡œ£h¡q£ ®h¡V X¥h ¢Nu 18 Se k¡œ£l 
fË¡Zq¡¢el OVe¡l ac¿¹l ¢e¢jš c¤OÑVe¡ÙÛm p¾cÄ£f …çRs¡ O¡V Hm¡L¡ plS¢je f¢lcnÑe Ll¡ quz c¤OÑVe¡u f¢aa qJu¡ 
EÜ¡lL«a k¡œ£ pq fËaÉrcn£Ñcl Sh¡eh¾c£ NËqZ Ll¡ qu Hhw c¤OÑVe¡u f¢aacl EÜ¡l pq¡ua¡u H¢Nu Bp¡ 
EÜ¡lLj£Ñcl ®cu¡ abÉ fËj¡Z ph¡Ñf¢l pwNªq£a abÉ¡¢cl ¢i¢ša fËÙºaL«a fË¢ahce jq¡cul pcu AhN¢a J flha£Ñ 
L¡k¡ÑbÑ Hp¡b pwk¤š² Ll fËlZ Ll¡ qm¡z  

 
pwmNÀ£x 4 (Q¡l) gŸÑz  
 

 ü¡x AØfø 
08.08.17 

(j¡x j¢je¤l l¢nc) 
A¢a¢lš² ®Sm¡ jÉ¡¢SøÊV 

Q–NË¡j 
J 

Bqh¡uL, ac¿¹ L¢j¢Vz 
¢h‘ ®Sm¡ jÉ¡¢SøÊV, 
Q–NË¡jz 

 
 
p¾cÄ£f QÉ¡em …çRs¡ O¡V ®e¡~L¡X¥¢hl L¡lZ Ae¤på¡el ac¿¹ fË¢ahce ac¿¹ L¢j¢V NWel ®fËr¡fVx  

Na 02.04.2017 ¢MËx a¡¢lM påÉ¡ Be¤j¡¢eL 7x30 O¢VL¡l pju p¾cÄ£f QÉ¡em HL¢V ®R¡V ®h¡V …çRs¡ O¡Vl 
Ac¤l AhÙÛ¡la p¾cÄ£fN¡j£ k¡œ£ ®h¡T¡C ¢hBCX¢hÔE¢V¢p’l p£-VÊ¡L qa 50-55 Se k¡œ£ E¢Wu …çRs¡ O¡V e¡¢ju 
®cJu¡l SeÉ lJu¡e¡ ®cJu¡l p¡b p¡b Eš² p£-VÊ¡Ll p¡b av°v ®mN X¥h k¡uz c¤OÑVe¡ flha£Ñ EÜ¡l avfla¡l 
j¡dÉj 30 SeL S£¢ha EÜ¡l Ll¡ pñh qu Hhw 18 Sel jªacq f¡Ju¡ k¡uz  

Eš² c¤OÑVe¡l f¢lfË¢ra ®Sm¡ fËn¡pLl L¡kÑ¡mu, Q–NË¡j Hl 11.04.2017 ¢MËx a¡¢lMl 
05.42.15.00.502.70. 001.17-496 ew pÈ¡lLH ac¿¹ L¢j¢V N¢Wa qu k¡l l©flM¡ ¢ejÀl©fx 

 
A¢a¢lš² ®Sm¡ jÉ¡¢SøÊV, Q–NË¡j Bqh¡uL 
EfSm¡ ¢eh¡Ñq£ A¢gp¡l, p¾cÄ£f pcpÉ  
f¤¢mn p¤f¡l, Q–~NË¡j Hl fË¢a¢e¢d pcpÉ 
L¡øN¡XÑ, Q–NË¡j Hl fË¢a¢e¢d pcpÉ  
Ef-f¢lQ¡mL, g¡u¡l p¡¢iÑp J ¢p¢im ¢Xg¾p, Q–NË¡j Hl fË¢a¢e¢d  pcpÉ  
¢hBCX¢hÔE¢V¢p, Q–NË¡j Hl fË¢a¢e¢d pcpÉ  
®Sm¡ f¢loc, Q–NË¡j Hl fË¢a¢e¢d  pcpÉ  

 

m~‡Îv³ ¯§vi‡Ki wb‡ ©̀kbv †gvZv‡eK KwgwU 30.04.2017 wLªt ZvwiL †ejv 10:00 NwUKvq m‡iRwg‡b Kzwgiv-

¸ßQov  iy‡Ui  `yN©Ubv I Av‡kcv‡ki GjvKv m‡iRwg‡b cwi`k©b K‡i D³ NvU GjvKvq Dcw ’̄Z e¨w³e‡M©i e³e¨ ï‡b 

Ges †ejv AvbygvwbK 12:00 NwUKvq Dc‡Rjv wbe©vnx Awdmvi, m›Øxc Gi Kvh©vj‡q pw¢nÔøcl e³e¨ kÖeY K‡i Ges 

cÖvmw½K wRÁvmvev` Kivi gva¨‡g Z`šÍ Kvh© m¤úbœ K‡i| Z`šÍKv‡j wb¤œ-¯v̂¶iKvixi mv‡_ Dcw¯’Z wQ‡jb Dc‡Rjv 

wbe©vnx Awdmvi, m›Øxc †gvt †Mvjvg RvKvwiqv, Iwm m›Øxc Rbve gynv¤§` kvgQzj Bmjvg (cywjk mycvi, PÆMÖvg Gi 

cÖwZwbwa), †jd‡Ub¨v›U Lwjjyi ingvb  †Kv÷MvW©, PÆMÖvg Gi cÖwZwbwa), Kzwgiv dvqvi mvwf©m I wmwfj wW‡dÝ Gi 

wmwbqi †÷kb Awdmvi Rbve Bhc¤õ¡q nviyb cvkv (Dc-cwiPvjK, dvqvi mvwf©m I wmwfj wW‡dÝ, PÆMÖvg Gi 

cÖwZwbwa, ¢hBCX¢hÔE¢V¢p, PÆMÖvg Gi Dc-gnve¨e ’̄vcK (evwYR¨) Rbve †Mvcvj P› ª̀ gRyg`vi (¢hBCX¢hÔE¢V¢p, PÆMÖvg 

Gi cÖwZwbwa) Ges PÆMÖvg †Rjv cwil‡`i mwPe Rbve kvweŸi BKevj (‡Rjv cwil`, PÆMÖvg Gi cÖwZwbwa)| G QvovI 

¯’vbxq RbcÖwZwbwa, MY¨gvb¨ e¨w³eM©, ỳN©Ubvq AvnZ hvÎx, cÖZ¨¶`kx© I `yN©Ubv cieZ©x D×viKv‡h© pw¢nÔø e¨w³eM© 

Dcw ’̄Z †_‡K Zv‡`i e³e¨ †ck K‡ib I NUbvi eY©bv †`b|  

 



16 SCOB [2022] HCD   ‡gvnv¤§` Rwniæj Bmjvg ebvg evsjv‡`k miKvi I Ab¨vb¨  (wePvicwZ †gvt Avkivdzj Kvgvj)   112 

KwgwUi D‡Ïk¨t 

ac¿¹ KwgwU wb‡¤œv³ D‡Ï‡k¨ Z`šÍ Kvh© cwiPvjbv K‡iÑ 
1| `yN©Ubvi KviY AbymÜvb 

2| `yN©Ubvi Rb¨ `vqx e¨vw³eM©‡K wPwýZKiY 

3| pw¢nÔø GjvKvq G ai‡Yi ỳN©Ubv cÖwZ‡iv‡ai j‡¶¨ mycvwik cÖYqb 

4| m¤¢ve¨ ¶q¶wZ wbiƒcY 

5| 

 

KwgwUi Kg©Ñc×wZt 

KwgwU 30.04.2017 wLªt ZvwiL †ejv 10:00 NwUKvq m‡iRwg‡b Kzwgiv-¸ßQov iy‡Ui ỳN©Ubv I Av‡kcv‡ki GjvKv 

m‡iRwg‡b cwi`k©b K‡i D³ NvU GjvKvq Dcw ’̄Z e¨w³e‡M©i e³e¨ ï‡b Ges †ejv 12:00 NwUKvq Dc‡Rjv wbe©vnx 

Awdmvi, m›Øxc Gi Kvh©vj‡q pw¢nÔø®cl e³e¨ kÖeY K‡i Ges cªvmw½K wRÁvmvev` Kivi gva¨‡g Z`šÍ Kvh© m¤úbœ K‡i|  
NUbvi eY©bvt 

NUbv mswkøó‡`i e³‡e¨ Rvbv hvq †h, NUbvi w`b DËvj S‡ov AvenvIqvi gv‡a¨ †ejv AvbygvwbK 5:30 NwUKvi 

mgq weAvBWweøDwUwmi mx-UªvKwU mxZvKz‡Ûi Kzwgiv NvU n‡Z AvbygvwbK 180 Rb hvÎx wb‡q m›Øx‡ci D‡Ï‡k¨ iIqvbv 

w`‡q mÜ¨v AvbygvwbK 7:00 NwUKvi mgq ¸ßQov Nv‡Ui A ỳ‡i _v‡g| AZtci mx-UªvK n‡Z hvÎx‡`i †QvU †ev‡U DwV‡q 

¸ßQov Nv‡U bvwg‡q †`Iqvi KvR ïiæ nq|  

 
pcÄ£f QÉ¡em …çRs¡ O¡V ®e±L¡X¥¢hl L¡lZ Ae¤på¡el ac¿¹ fË¢ahce 

 

2 Uªxc bvgv‡bvi ci 3q Uªx‡c AvbygvwbK 7:45 wgwb‡Ui mgq hvÎx DVv‡bv ïiy nq| cÖvq 50-60 Rb hvÎx DVv‡bvi 

ci †evUwU Nv‡Ui D‡Ï‡k¨ iIqvbv †`Iqvi ciciB S‡ov AvenvIqvq DËvj mvM‡i cÖPÛ †XD‡qi †Zv‡o mx-Uªv‡Ki mv‡_ 

av°v Lvq Ges D‡ë mx-Uªv‡Ki bx‡P P‡j hvq| S‡ov AvenvIqvq AÜKv‡i ỳN©Ubv KewjZ hvÎxiv AvZ©-wPrKvi Ki‡jI 
a¡vr¢eLi¡h †Kvb mn‡hvwMZv cvbwb| mx-UªvK n‡Z †Kvb eqv ev jvBd R¨v‡KU †Quvov nqwb, GgbwK †Kvb Av‡jvI 

†djv nqwb| d‡j 18 Rb Wz‡e gviv hvq hv‡`i g„Z‡`n cieZ©x‡Z wfbœ wfbœ DcK~‡j †f‡m Av‡m  Ges 30 Rb‡K RxweZ 

D×vi Kiv m¤¢e nq| ’̄vbxq Dc‡Rjv cÖkvm‡bi †bZ…‡Z¡ cwiPvwjZ D×vi ZrciZvq cywjk, †Kv÷MvW©, PÆMÖvg †Rjv 

cwil‡`i Nv‡Ui Lvm Av`vqKvix Ges ¯’vbxq RbMY Ask †bb| 
 

NUbv¯’‡ji mvwe©K cwiw ’̄wZ I cwi‡ekt 

m›Øxc P¨v‡bj pw¢nÔø Kzwgiv-¸ßQov Nv‡U hvÎx I gvjvgvj cwienb wel‡q 3wU miKvwi LaÑªfrl Kvh©µg we`¨gvb| 

G 3wU LaÑªfr n‡jv PÆMÖvg †Rjv cwil`, BIWTA Ges BIWTC| Nv‡Ui gvwjKvbv wb‡q G 3wU frl `vwe 

_vK‡jI gvbbxq †bŠ-cwienb gš¿x kvRvnvb Lvub Gi ga¨ ’̄Zvq Ges gnvgvb¨ mycÖxg †Kv‡U©i iv‡qi gva¨‡g Zv myivnv 

n‡q‡Q| Nv‡U †Rjv cwil` KZ©„K Kzwgiv Nv‡U GKwU †RwU wbwg©Z n‡q‡Q †`Lv hvq| ZvQvov m›Øxc Ges Kzwgiv As‡k 

†Rjv cwil` KZ©„K ms‡hvM moK wbwg©Z n‡q‡Q †`Lv hvq| Kzwgiv As‡ki ms‡hvM mo‡K †XD‡qi †Zv‡o fv½Y aivq 

†Rjv cwila KZ…©K wi‡Uwbs Iqvjmn †givgZ Kvh© Pjgvb Av‡Q †`Lv hvq| Nv‡Ui Kzwgiv I ¸ßQov As‡k BIWTA 
KZ©„K 2wU M¨vsI‡q wbwg©Z n‡q‡Q †`Lv hvq| ¸ßQov As‡ki M¨vsI‡qwUi mvg‡bi w`‡K cÖvq A‡a©K Ask †f‡½  hvIqvq 

e¨envi A‡hvM¨ Ae¯’vq Av‡Q| ZvQvov Kzwgivi As‡k BIWTA KZ©„K GKwU eûZj Pvwg©bvj wbwg©Z Av‡Q hv‡Z †Rjv 

cwil` I BIWTC cwiPvwjZ †bŠhv‡bi wUwKU KvD›Uvi we`¨gvb| Sm¡ f¢loc I  g‡a¨ m¤úvw`Z 02.12.2014 wLªt 

Zvwi‡Li mg‡SvZv ¯§viK Abymv‡l †Rjv cwil` KZ©„K BIWTAÕi Uvwg©bvj M¨vsI‡q e¨eüZ n‡”Q| wewbg‡q evrmwiK 

fvov wn‡m‡e †Rjv cwil` BIWTA †K evrmwiK 40 j¶ UvKv w`‡”Q| Avevi gnvgvb¨ mycÖxg †KvU© KZ©„K cÖ̀ Ë †Rjv 

cwil`I ¢hBCX¢hÔE¢V¢p’l g‡a¨ Pjgvb ixU 8703/2009 I ixU 231/2010 n‡Z D™¢zZ wmwfj wcwUkb 2723/12 I 

2722/12 Gi hyMc_ iv‡q Kzwgiv-¸ßQov Nv‡Ui gvwjKvbv †Rjv cwil‡`i g‡g© †NvlYv K‡i‡Q| Z‡e †Rjv cwil`‡K 

†Uvj cÖ̀ vb p¡fr D³ iy‡U BIWTC mx-UªvK cwiPvjbv Ki‡Z cvi‡e Ges †m‡¶‡Î BIWTC KZ…©K mx-Uªv‡K hvÎx I 

gvjvgvj DVv bvgvq †Rjv cwil` †Kvb iKg cÖwZeÜKZv m„wó Ki‡Z cvi‡e bv g‡g© iv‡q EõM Av‡Q| Sm¡ f¢loc M¡p 
Bc¡uL¡l£ Gm Hj Be¡u¡l ®q¡pe ®Q±d¤l£l j¡dÉj O¡V f¢lQ¡me¡ LlR Hhw Eš² M¡p Bc¡uL¡l£ p£-VÊ¡L p¡¢iÑp ®h¡V 
Hhw Øf£X ®h¡Vl j¡dÉj k¡œ£ J j¡m¡j¡m f¢lhqe LlRz Afl ¢cL ¢hBCE¢hÔE¢V¢p S®~eL ®j¡x CLl¡j E¢ŸeL p£-
VÊ¡Ll L¢jne HS¾V L¡j ®h¡V L¾VÊ¡LVl ¢eu¡N Ll  L¤¢jl¡-…çRs¡ l¦V j¡m¡j¡m J k¡œ£ f¢lhqel Ae¤j¢a ®cuz 
®kqa¥ H l¦V p£-VÊ¡L qa pl¡p¢l O¡V j¡m¡j¡m J k¡œ£ EW¡e¡j¡ Ll¡l ja fÒVe e¡C ®pqa¥ ®R¡V h¡V Ll Eš² p£-
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VÊ¡L k¡œ£ J j¡m¡j¡m EW¡e¡j¡ Ll¡l SeÉ S®~eL ®j¡q¡Çjc j¡q¡j¤c¤l lqj¡e j¡æ¡L …çRs¡ O¡Vl SeÉ ®h¡V L¾VÊ¡LVl 
¢eu¡N ®cuz H p¡¢hÑL f¢l¢ÙÛ¢aa L¥¢jl¡-…çRs¡ l¦V ®Sm¡ f¢locl f¡n¡f¡¢n ¢hBCX¢hÔE¢V¢p LaÑªL k¡œ£ J j¡m¡j¡m 
f¢lhqe Ll¡ qµRz  

 
p¡rÉ fËj¡Z¡¢c fkÑ¡m¡Qe¡x   

OVe¡l ¢ce c¤OÑVe¡ Lh¢ma ®h¡V¢V BIWTC’l L¢jne HS¾V L¡j ®h¡V L¾VÊ¡LVl ®j¡x CLl¡j E¢Ÿe Hhw 
BIWTC’l ®h¡V L¾VÊ¡LVl j¡qj¤c¤l lqj¡e (j¡æ¡)’l ®k±b f¢lQ¡m¡e¡d£e ¢Rmz ¢hBCX¢hÔE¢V¢p LaÑªfr ®j¡x j¡qj¤c¤l 
lqj¡e j¡æ¡L 29.06.2016 ¢MËx a¡¢lM 01.07.2016 ¢MËx qa 30.06.2017 ¢MËx a¡¢lM fkÑ¿¹ ®ju¡cl SeÉ L¥¢jl¡-
…çRs¡ O¡Vl ®h¡V L¾VÊ¡LVl ¢eu¡N Llz ¢eu¡Nfœl 4ew naÑ EõM BR “L¥¢jl¡-…çRs¡ O¡V S¡q¡S AhÙÛ¡eL¡m£e 
pju S¡q¡S k¡œ£ J j¡m¡j¡m EW¡e¡l p¡¢hÑL ¢el¡fš¡l hÉhÙÛ¡ Lla qhz k¡œ£ J j¡m¡j¡ml ®L¡el§f rur¢a qm 
Bf¢e pÇf§ZÑl©f c¡u£ b¡L¡pq r¢af§lZ ¢ca h¡dÉ b¡Lhez” Bh¡l Eš² ¢eu¡Nfœl 2 ew naÑ EõM BR 
“BIWTC’l Q–NË¡jÙÛ pq-jq¡hÉhÙÛ¡fL(®j¢le) LaÑªL Ae¤j¡¢ca Bfe¡l 04 (Q¡l) ¢V q~¢”e Q¡¢ma hs ®e±L¡ S¡q¡S 
k¡œ£ J j¡m¡j¡m EW¡e¡j¡l SeÉ Bfe¡l ¢eS c¡¢uaÄ ¢eu¡¢Sa l¡Ma qhz ®e±L¡l pjÙ¹ hÉu A¡fe¡l LaÑªL hqe Lla 
qhz ” 

 
OVe¡l ¢ce c¤k¡ÑNf§ZÑ Bhq¡Ju¡ b¡L¡u p¡Nl M¤h Eš¡m ¢Rmz c¤k¡ÑNf§ZÑ Bhq¡Ju¡l L¡lZ Hl 4 (Q¡l) ¢ce f§hÑ qa 

®Sm¡ f¢loc CS¡l¡c¡l LaÑªL Eš² O¡V ®e±k¡e f¢lQ¡me¡ hå l¡M¡ qu¢Rmz p¾cÄ£f QÉ¡em Ca¡f§hÑ ü¡i¡¢hL 
Bhq¡Ju¡aJ ¢hL¡m 3 (¢ae) V¡l fl p£-VÊ¡L f¢lQ¡me¡l eS£l e¡C jjÑ ®Sm¡ f¢loc J ¢hBCX¢hÔE¢V¢p LaÑªfr  
S¡e¡ez  

 
BIWTC LaÑªL ®j¡x CLl¡j E¢ŸeL Q–NË¡j-N¤çRs¡ (p¾cÄ£f) EfL̈m£u ®L¡ØV¡m p¡¢iÑpl …çRs¡ (p¾cÅ£f) 

®L¡ØV¡m O¡Vl L¢jne HS¾V L¡j ®h¡V  L¾VÊ¡LVl ¢qph 23.09.2016 qa 22.09.2017 ¢MËx fkÑ¿¹ ®ju¡cl SeÉ 
17.08.2016 ¢MËx a¡¢lMl 18.151.152.002.160.2015/805 ew pÈ¡lL ¢eu¡N Ll¡ quz ¢eu¡Nfœl 14 ew naÑ 
EõM BR, “…çRs¡ O¡V S¡q¡S AhÙÛ¡eL¡m£e S¡q¡S k¡œ£ J j¡mj¡m EW¡e¡j¡l p¡¢hÑL ¢el¡fš¡l hÉhÙÛ¡ Lla qhz 
®L¡el©f rur¢a qm Bf¢e pÇf§ZÑl©f c¡u£ b¡Lhez” Eš² ¢eu¡Nfœl 19 ew naÑ BR “BIWTC’l Q–NË¡jÙÛ pq-
hÉhÙÛ¡fL (®j¢le) LaÑªL Ae¤j¡¢ca Bfe¡l 02 (c¤C) ¢V C¢”e Q¡¢ma hs ®e±L¡ S¡q¡S k¡œ£ J j¡m¡j¡m EW¡e¡j¡l SeÉ 
Bfe¡l ¢eS c¡¢uaÄ ¢eu¡¢Sa l¡Ma qhz ®e±L¡l pjÙ¹ hÉu Bfe¡l LaÑªL hqe Lla qhz” 

 
L¥¢js¡-…çRs¡ O¡V ¢eu jq¡j¡eÉ p¤fË£j L¡V Ah h¡wm¡cn ¢p¢f-2722/2012 Hhw 2723/2012 Hl 13 j¡QÑ ¢MËx 

a¡¢lMl l¡u ¢ejÀl©f ¢ecÑne¡ ¢cuRe- 
“The Ferry Ghat, namely Guptachora-Kumira Ghat belongs to the Zilla Parishad 

and it shall be under its’control and management, but BIWTC shall be at liberty to ply 
vessel, namely, Sea- tructs and if they ply their vessel, they shall pay tolls for the 
same to the Zilla Parishad and in that case the Zilla Parishad shall not in any way 
disturb the BIWTC in loading and unloading the passengers and goods of BIWTC by 
the sea trucks.” 

“BIWTC KZ…©K wb‡qvMK…Z mx-Uªv‡Ki Kwgkb G‡R›U †gvnv¤§` BKivg DwÏb Ges Kywgiv-¸ßQov Nv‡Ui 

†evU K›Uªv±i †gvt gvngy`yi ingvb (gvbœv)Õi  g‡a¨ ¯̂v¶wiZ 13.04.2016 wLªt Zvwi‡Li mg‡SvZv ¯§vi‡Ki 3 

bs k‡Z© EõM Av‡Q Ò¢hBCX¢hÔE¢V¢p KZ©„K †evU K›Uªv±i wb‡qvMcÖvß nBqv Avgiv Dfq c¶ PÆMÖvg †Rjvi 

mxZvKzÛ/m›Øxc _vbvaxb (Kzwgiv-¸ßQov) mvwf©‡m PjvPjKvix ¢hBCX¢hÔE¢V¢p’l mKj hvÎx Ges gvjvgvj 

DVvbvgv  I wVK`vi msµvšÍ mKj cÖKvi e¨emv Avgiv Dfq c‡¶i mn‡hvwMZvq cwiPvjbv Kwie|” 
m‡iRwgb Z`‡šÍi mgq cÖZ¨K¶`kx©‡`i mv¶¨ MÖnY Kiv nq| Zv‡`i g‡a¨ 2 Rb `yN©Ubv KewjZ †ev‡Ui g‡a¨ 

†_‡KI †eu‡P hvb| Zviv n‡jb Rbve byiæj Bmjvg, Kb‡÷ej, wewc-114, m›Øxc _vbv Ges †gvt byiæj û`v, mnKvix 

wk¶K, DwRicyi miKvwi cÖv_wgK we`¨vjq, m›Øxc| Zvuiv mv‡¶¨ Rvbvb, BIWTC Ôi mx-UªvKwU mxZvKz‡Ûi Kzwgiv NvU 

n‡Z hvÎx wb‡q m›Øx‡ci D‡Ï‡k¨ iIqvbv w`‡q mÜ¨v AvbygvwbK 7:00 NwUKvi mgq ¸ßQov Nv‡Ui A ỳ‡i _v‡g| AZtci 

mx-UªvK n‡Z hvÎx‡`i †QvU †ev‡U DwV‡q ¸ßQov Nv‡U bvwg‡q †`Iqvi KvR ïiy nq| 2 Uªxc bvgv‡bvi ci 3q Uªx‡c 

AvbygvwbK 7:45 wgwb‡Ui mgq hvÎx DVv‡bv ïiy nq| cÖvq 50-60 Rb hvÎx DVv‡bvi ci Nv‡Ui D‡Ï‡k¨ iIqvbv †`Iqvi 

ciciB S‡ov AvenvIqvq AÜKv‡i ỳN©Ubv KewjZ hvÎxiv AvZ©-wPrKvi Ki‡jI Zvr¶wYKfv‡e †Kvb mn‡hvwMZv cvqwb| 

mx-UªvK n‡Z †Kvb eqv ev jvBd R¨v‡KU †Quvov  nqwb GgbwK †Kvb Av‡jvI †djv nqwb| 
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ac¿¹ D`NvwUZ welqt 

BIWTC KZ…©K wb‡qvMK…Z mx-Uªv‡Ki Kwgkb G‡R›U Kvg †evU K›Uªv±i †gvnv¤§` BKivg DwÏb, wcZv- g„Z gvóvi 

gvmyQzj nK, MÖvg- gMaiv, †cvó- DËi gMaiv, _vbv- m›Øxc, PÆMÖvg Ges †evU K›Uªv±i gvngy`yi ingvb (gvbœv), †cÖvt 

†gmvm© w`ev G›UvicÖvR, MÖvg- evDwiqv, †cv÷- †`vRvbMi, _vbv- m›Øxc, PÆMÖvg Gi Pig `vwqZ¡ Ae‡njv I wb‡qvMc‡Îi 

kZ© j•N‡bi Kvi‡Y G ỳN©Ubv Ges 18 R‡bi cÖvYnvwb NU‡Q| †hLv‡b Kzwgiv-¸ßQov iy‡U AbyK~j AvenvIqvqI 2 wUª‡ci 

†ewk KLbI cwiPvjbv Kiv nq bv (we‡kl e¨e ’̄v MÖnY c~e©K †KejgvÎ C‡`i Av‡M I c‡i 2 w`b K‡i Kiv nq) Ges 

weKvj 3Uvi c‡i ‡Kvb wUªc cwiPvjbv Kiv nq bv, †mLv‡b BIWTC Gi mx-Uªv‡Ki Kwgkb G‡R›U Kvg †evU K›Uªv±i 

Pig ˆeix AvenvIqvi g‡a¨I hvÎx mvavi‡Yi Rvbgv‡ji SzuwK  wb‡q NUbvi w`b 3 (wZb) wUªc hvÎx mx-Uªv‡K K‡i Avbv 

†bIqv K‡i Ges †k‡li wUªcwU weKvj 5 (cvuP) Uvi c‡I aviY rja¡l cÖvq 3 (wZb) ¸Y hvÎx †evSvB K‡I cwiPvjbv 

K‡i| wb‡qv‡Mc‡Î †hKv‡b hvÎx mvavi‡Yi wbivcËv weav‡bi K_vwU D‡jøL Av‡Q †mLv‡b wbivcËvi welqwU Pig Ae‡njv  

Kiv nq| S‡ov AvenvIqvq mÜ¨v 7:30 NwUKvq mx-UªvKwU ¸ßQovi A ỳ‡I †cŠuPvi ci AÜKv‡i DËvj mvM‡i †Kvb jvBd 

R¨v‡KU QvovB aviY rja¡l wØ¸‡YiI †ewk hvÎx †QvU †evU DwV‡q †`Iqcv nq| †Kvb Av‡jv †djv nqwb, GgbwK †evU 

mx-Uªv‡Ki wb‡P Zwj‡q hvIqvi ci Amnvq WyešÍ hvÎx mvaviY AvZ©-wPrKvi K‡i jvBdR¨v‡KU I eqv PvB‡j mx-UªvK 

†_‡K †Kvb mvov †`Iqv nqwb| m‡ev©cwi `yN©Ubv KewjZ hvÎx‡`i D×vi ZrciZvq †Kvb AskB †bqwb| Kwgkb G‡R›U 

Kvg †evU K›Uªv±i I †evU K›Uªv±i Df‡qi wb‡qv‡Mi k‡Z© ch©vß †QvU †ev‡Ui e¨e ’̄v K‡i mx-UcÖvK hvÎx DVvbvgvi K_v 
D‡jøL _vK‡jI NUbvi w`b †Kej GKUv †QvU ( ’̄vbxq fvlvq jvj †evU) †ev‡U K‡i ch©vqµ‡g hvÎx bvgv‡bvi †Póv 

Pvjv‡bv nq| GwU mx-Uªv‡Ki Kwgkb G‡R›U Kvg †evU K›Uªv±i  †evU K›Uªv±i KZ©„K KZ©‡e¨ Pig Ae‡njv I VvÛv gv_vq 

hvÎx mvaviY‡K g„Zz¨i gy‡L †V‡j †`Iqvi mvwgj|  

 
rur¢a wbav©iYt 

`yN©Ubvq 18 R‡bi g„Zz¨ N‡U| G cÖvYnvwb A‡_©i gvcKvwV‡Z cwigvc‡hvM¨ bq| 

 

`vq-`vwqZ¡ wbav©iYt 

BIWTC KZ©„K wb‡qvMK…Z mx-Uªv‡Ki Kvwgkb  G‡R›U Kvg †evU K›Uªv±i †gvnv¤§` AvKivg DwÏb, wcZv- g„Z gvóvi 

mvgQzj nK, MÖvg- gMaiv, †cvó- DËi gMaiv, _vbv- m›Øxc, PÆMÖvg Ges †evU K›Uªv±i gvngy`yi ingvb (gvbœv), †cÖvt 

†gmvm© w`ev G›UvicÖvBR, MÖvg- evDwiqv, †cv÷- †`vRvbMi, _vbv- m›Øxc, PÆMÖvg Gi Pig `vwqZ¡ Ae‡njv I 

wb‡qvMc‡Îi kZ© j•N‡bi Kvi‡Y G `yN©Ubv Ges 18 R‡bi cªvYnvwb N‡U‡Q| 

 

gZvgZt 

mvwe©K Z`‡šÍ D`NvwUZ welqvw`l f¢lfË¢ra KvwgwUi gZvgZ wb¤œiƒct 
1. BIWTC KZ©„K wb‡qvMK…Z mx-Uªv‡Ki Kwgkb G‡R›U Kvg †evU K›Uªv±i †gvnv¤§` BKivg DwÏb, wcZv- 

g„Z gvóvi mvgQzj nK, MÖvg- gMaiv, †cvó- DËi gMaiv, _vbv- m›Øxc, PÆMÖvg Ges †evU K›Uªv±i gvngy`yi 

ingvb (gvbœv), †cÖvt †gmvm© w`ev G›UvicÖvBR, MÖvg- evDwiqv, †cv÷- †`vRvbMi, _vbv- m›Øxc, PÆMÖvg Gi Pig 

`vwqZ¡ Ae‡njv I wb‡qvMc‡Îi kZ© j•N‡bi Kvi‡Y G `~N©Ubv Ges 18 R‡bi cÖvYnvwb N‡U‡Q| 
2. Kywgiv -¸ßQov iy‡U hvÎx I gvjvgvj cwien‡bi rœ †Rjv cwil‡`i Lvm Av`vqKvix Ges BIWTC 
KZ©„K wb‡qvMK…Z mx-Uªv‡Ki Kwgkb G‡R›U Kvg †evU K›Uªv±i I †evU K›Uªv±i Gi Kvh©µ‡gi g‡a¨ mgš̂q bvB| 

 

mycvwikt 

1. 18 Rb hvÎxi g„Zy¨i Rb¨ `vqx BIWTC KZ…©K wb‡qvMK…Z mx-Uªv‡Ki Kwgkb G‡R›U Kvg †evU K›U«v±i 

‡gvnv¤§` BKivg DwÏb, wcZv- g„Z gvóvi mvgQzj nK. MÖvg- gMaiv, †cvó- DËi gMaiv, _vbv- m›Øxc, PÆMÖvg 

Ges †evU K›Uªv±i gvngy`yi ingvb (gvbœv), †cÖvt †gmvm© w`ev G›UcvicÖvBR, MÖvg- evDwiqv, †cvó- †`vRvbMi, 

_vbv- m›Øxc, PÆMÖvg Gi weiæ‡× ivóª KZ©„K Dchy³ avivq gvgjv iæRy K‡i Zv‡`i‡K `„óvšÍg~jK kvw Í̄i AvIZvq 

Avbv|  
2. ¢eu¡Nfœ evwY©Z kZ© j•N‡bi `v‡q mx-Uªv‡Ki Kwgkb G‡R›U Kvg †evU L¾VÊ¡ƒl †gvnv¤§` BKivg DwÏb, 

wcZv- g„Z gvóvi gmvgQzj nK, MÖvg- gMaiv, †cvó- DËi gMaiv, _vbv- m›`¡xc, PÆMÖvg Ges †evU L¾VÊ¡ƒl 
gvngy`yi ingvb (gvbœv) †cÖvt †gmvm© w`ev G›UvicÖvBR, MÖvg- evDwiqv, †cv÷- †`vRvbMi, _vbv- m›Øxc, PÆMªvg 

Gi weiæ‡× BIWTC KZ©„K Pzw³ evwZjmn h_vh_ kvw¯Íg~jK e¨e¯’v MÖnY|  
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3. fwel¨‡Z ¯̂ ¯ ̂G‡R›UMY‡K †Rjv cwil` I BIWTC KZ©„K h_vh_ Z`viwK| 

4. Kzwgiv-¸ßQov NvUwU gvngvb¨ nvB‡Kv‡U©i wb‡ ©̀kbv †gvZv‡eK GKK KZ©„‡Z¡ I wbqš¿‡Y cwiPvjbv| 

ü¡/-AØfø 
(Bhc¤õ¡q q¡l¦e f¡n¡) 
¢p¢eul ®ØVne A¢gp¡l 
L¥¢jl¡ g¡u¡l ®ØVne, Q–

NË¡j 

ü¡/-AØfø 
(j¤q¡Çjc n¡jR¤m Cpm¡j) 

A¢gp¡l Ce Q¡SÑ,  
p¾cÄ£f b¡e¡, Q–NË¡j 

ü¡/-AØfø 
(®m. M¢mm¤l 

lqj¡e) 
¢h,He, ®L¡ØV 
N¡XÑ, Q–NË¡jz 

ü¡/-AØfø 
(®N¡f¡m Q¾cÐ jS¤jc¡l) 

Ef-jq¡hÉhÙÛ¡fL 
(h¡¢ZSÉ) 

BIWTC, Q–NË¡jz 
    

 ü¡/-AØfø 
(®j¡x ®N¡m¡j S¡L¡¢lu¡) 
EfSm¡ ¢eh¡Ñq£ A¢gp¡l, 

p¾cÅ£f,  
Q–NË¡jz 

ü¡/-AØfø 
(n¡¢îl CLh¡m) 

p¢Qh, ®Sm¡ 
f¢loc, Q–NË¡jz 

ü¡/-AØfø 
(®j¡x j¢je¤l l¢nc) 

A¢a¢lš² ®Sm¡ 
jÉ¡¢SøÊV, Q–NË¡jz 

 

 

22. …l¦aÄf§ZÑ ¢hd¡u Sm¡ f¢loc, Q–NË¡j LaÑªL ¢hNa CwlS£ 06.11.2013 a¡¢lM Q–NË¡j ®Sm¡ f¢loc j¡¢mL£u 
p¾cÄ£f-p£a¡L¥ä EfSm¡d£e L¥¢jl¡-jNdl¡-…çRs¡ ®gl£ O¡Vl M¡p Bc¡uL¡l£ ¢eu¡N fËp‰l ®fÐl¢a fœ¢V ¢ejÀ 
A¢hLm Ae¤¢mMe qm¡x  

Annexure-2 
Sm¡ f¢loc 

Q–NË¡jz 
 
pÈ¡lLew ®Sf/Q–/232/13-14/2457            a¡¢lMx 06 eiðl 2013 
fË¡fLx  Se¡h Hp Hj Be¡u¡l ®q¡pe 
¢fa¡x  jªa h¡cn¡ ¢ju¡ p¤L¡e£ 
p¡w- jNdl¡, b¡e¡-p¾cÄ£f 

Q–NË¡jz  
 

¢houx Q–NË¡j ®Sm¡ f¢loc j¡¢mL£u p¾cÄ£f-p£a¡L¥ä EfSm¡d£e L¥¢jl¡-jNdl¡-…çRs¡ 
®gl£ O¡Vll M¡p Bc¡uL¡l£ ¢eu¡N fËp‰z  

 
p§œx  Aœ f¢loc LaÑªL Bqh¡eL«a 31.10.2013 a¡¢lMl E¾j¤š² X¡Lz 
 

Ef¢lEš² ¢hou J p§œl ®fË¢ra LaÑªfrl ¢ecÑne¡ Ae¤k¡u£ N¢Wa M¡p Bc¡u 
L¢j¢V LaÑªL ®Sm¡ f¢loc j¡¢mL£u ¢hou¡š² ®gl£O¡Vl ®~c¢eL M¡p Bc¡ul ¢e¢jš 
p§œ¡š² X¡L Ae¤¢ùa quz Eš² X¡L Bf¢e ®~c¢eL 75000/- (fyQ¡šl q¡S¡l) V¡L¡l X¡L 
fËc¡e Ll ph¡ÑµQ X¡LL¡l£ ¢qp¡h ¢hh¢Qa qez avfË¢ra M¡p Bc¡u L¢j¢V LaÑªL 
Bfe¡L ph¡ÑµQ X¡LL¡l£ ¢qph ¢ejÀh¢ZÑa naÑp¡fr M¡p Bc¡u L¡kÑœ²j f¢lQ¡me¡l 
SeÉ ¢eu¡N Ll¡l phÑpÇj¢ai¡h ¢pÜ¡¿¹ NËqZ Ll¡ quRz  
 
naÑ¡hm£x  
1z Eš² O¡Vl cMm BN¡j£ 07.11.2013 ¢MËx qa ®~c¢eL 75000/- (fyQ¡šl q¡S¡l) 

V¡L¡  d¡kÑ Ll¡ qm¡z 02 j¡pl S¡j¡ea h¡hc 4500000/- (fyua¡¢õn mr) 
V¡L¡ J 01 j¡pl A¢NËj h¡hc 22,50,000/- (h¡Cn mr f’¡n q¡S¡l) V¡L¡ Hhw 
Eõ¢Ma AbÑl 15% iÉ¡V h¡hc 10,12,500/ (cn mr h¡l q¡S¡l fy¡Qna) V¡L¡ 
5% Evp Ll h¡hc 3,37,500/- (¢ae mr p¡C¢œn q¡S¡l fy¡Qna) V¡L¡; 
phÑj¡V 81,00,000/- (HL¡¢n mr) V¡L¡ “fËd¡e ¢ehÑ¡q£ LjÑLaÑ¡, ®Sm¡ f¢loc, 
Q–NË¡j” Hl e¡j ®f-AXÑ¡l j§m BN¡j£ 14.11.2013 ¢MËx a¡¢lMl jdÉ AhnÉC 
Aœ¡¢gp Sj¡ fËc¡e Lla qhz  
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2z O¡V Aee¤j¡¢ca ®e±k¡e hÉhq¡l Ll¡ k¡h e¡z Ae¤j¡¢ca ®e¡~k¡el j¡dÉj k¡œ£ J 

j¡m¡j¡m f¡l¡f¡ll hÉhÙÛ¡ Lla qhz  
 
3z fË¢a j¡pl M¡p Bc¡ul V¡L¡ A¢NËj ¢qp¡h j¡p öl¦ qJu¡l p¡a ¢ce f§hÑ ®f 

AX¡Ñl BL¡l Sm¡ f¢loc Sj¡ Lla qhz  
 
4z M¡p Bc¡u fË¢œ²u¡l/O¡V f¢lQ¡me¡u hÉbÑ qm ¢Lwh¡ f¢locl f¡Je¡ kb¡pju 

f¢ln¡d Ll¡ e¡ qm Bfe¡l ¢eLV qa c¡¢uaÄ fËaÉ¡q¡l Ll ®eu¡ qh Hhw 
N¢µRa S¡j¡ea h¡uu¡ç Hhw Bfe¡l ¢eLV Aœ f¢locl f¡Je¡ (k¢c b¡L) a¡ 
Bc¡ul SeÉ fËu¡Se£u BCe¡e¤N hÉhÙÛ¡  NËqZ Ll¡ qhz H hÉ¡f¡l ®L¡e JSl 
Bf¢š Qmh e¡z  

 
5z M¡p Bc¡u hÉhÙÛ¡ pÇf§ZÑ p¡j¢uL Hhw ®k ®L¡e pju ®L¡e fËL¡l L¡lZ cnÑ¡e¡ 

hÉ¢alL h¡¢am Ll¡l HM¢au¡l Q–NË¡j ®Sm¡ f¢loc LaÑªfr pwlrZ Llez ®p 
®rœ ®Sm¡ f¢locl ¢hl¦Ü ®L¡e fËL¡l j¡jm¡ ®j¡LŸj¡ Ll¡ k¡h e¡ jjÑ 
A¢‰L¡l e¡j¡u p¤Øføi¡h EõM b¡La qhz  

 
6z ®Sm¡ f¢loc LaÑªL Ae¤j¡¢ca ®V¡m-VÉ¡L¡Ê Ae¤k¡u£ M¡p Bc¡u Bf¢e h¡dÉ 

b¡Lhez O¡Vl Eiu f¡nÄÑ ®V¡m Q¡VÑ p¡Ce ®h¡XÑ BL¡l V¡¢‰u ¢ca qhz  
 
7z  plL¡l£ fËQ¢ma ¢h¢d ®j¡a¡hL iÉ¡V J A¡uLl f¢ln¡d Lla qhz  
 
8z  O¡V hÉhq¡kÑ ®e±k¡el ¢gVep, (AØfø) f¡l¢jV CaÉ¡¢c q¡me¡N¡c b¡L¡ pwœ²¡¿¹ 

XLj¾Vl paÉ¡¢ua gV¡L¢fz  
 
9z ®e±k¡e hu¡, m¡Cg SÉ¡LVpq fkÑ¡ç f¢lj¡e S£he lr¡L¡l£ fËu¡Se£u pl”¡j 

l¡M¡l hÉhÙÛ¡ b¡L¡l fËj¡Z¡¢cz  
Ef¢lEš² na¡Ñhm£ kb¡kbi¡h fË¢af¡me f§hÑL ®gl£O¡V f¢lQ¡me¡l hÉhÙÛ¡ NËqZl 

SeÉ Bfe¡L Ae¤l¡d Ll¡ qm¡z  
ü¡/- AØfø 
06.11.13 

(ph¤S L¥j¡l hs¤u¡) 
Bqh¡uL, M¡p Bc¡u L¢j¢V 

J  
Ef-pqL¡l£ fËL±nm£ 
Sm¡ f¢loc, Q–NË¡jz 

 
Ae¤¢m¢f pcu ‘¡a¡bÑ J L¡k¡ÑbÑ ¢hale Ll¡ qm¡x  
1z  L¢jne¡l, Q–NË¡j ¢hi¡N, Q–NË¡jz  
2z  f¢lQ¡mL, ÙÛ¡e£u plL¡l ¢hi¡N, Q–NË¡j ¢hi¡N, Q–NË¡jz  
3z  fËd¡e ¢eh¡Ñq£ LjÑLaÑ¡, ®Sm¡ f¢loc, Q–NË¡jz  
4z  ®Qu¡ljÉ¡e, EfSm¡ f¢loc, p£a¡L¥ä/p¾cÄ£f, Q–NË¡jz  
5z  p¢Qh, ®Sm¡ f¢loc, Q–NË¡jz  
6z  EfSm¡ ¢eh¡Ñq£ A¢gp¡l, p£a¡L¥ä/p¾cÄ£f, Q–NË¡jz  
7z i¡lfË¡ç LjÑLaÑ¡, p£a¡L¥ä b¡e¡/p¾cÄ£f b¡e¡, Q–NË¡jz  
8z  pqL¡l£ fËL±nm£, ®Sm¡ f¢loc, Q–NË¡jz  
9z  Se¡h Bh¤m L¡pj (p¡j¢uL f¢lQ¡me¡L¡l£, L¥¢jl¡-jNdl¡-…çRs¡ ®gl£O¡V), 

c¢rZ n£maf¤l, p£a¡L¥ä, Q–NË¡jz  
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Eõ¢Ma fœl jj¡Ñe¤p¡l ®Sm¡ f¢loc j¡¢mL£u L¥¢jl¡-jNdl¡-…çRs¡ ®gl£O¡V¢V 
ea¤e ¢eu¡NfË¡ç M¡p Bc¡uL¡l£ Se¡h Hp Hj Be¡u¡l ®q¡peL h¤¢Tu ¢cu 
Aœ f¢locl f¡Je¡ f¢ln¡dl SeÉ a¡L hm¡ qm¡z  

 

23. …l¦aÄf§ZÑ ¢hd¡u Q–NË¡j ®Sm¡ f¢loc j¡¢mL£u L¥¢jl¡-jNdl¡-…çRs¡ ®gl£O¡Vl cMm qÙ¹¡¿¹l/NËqZ pwœ²¡¿¹ fœ¢V 
¢ejÀ A¢hLm Ae¤¢mMe qm¡x 

Annexure-3 
 
Q–NË¡j ®Sm¡ f¢locl pÈ¡lLew-®Sf/Q–/232/13-14/2457 a¡¢lMx 06 eiðl, 13 Hl 
jj¡Ñe¤p¡l p£a¡L¥ä p¾cÄ£f EfSm¡d£e Q–NË¡j ®Sm¡ f¢loc j¡¢mL£u  L¥¢jl¡-jNdl¡-…çRs¡ 
®gl£O¡Vl cMm ¢ejÀ ü¡rlL¡l£ LaÑªL AcÉ 07 eiðl 13 a¡¢lM f§h¡Ñq² qÙ¹¡¿¹l/NËqZ Ll¡ 
qm¡z  
 
gl£O¡Vl cMm qÙ¹¡¿¹lL¡l£ 

ü¡rl AØfø 
1.11.2013 

(ph¤S L¥j¡l hs¤u¡) 
Bqh¡uL M¡p Bc¡u L¢j¢V  

J  
Ef-pqL¡l£ fËL±nm£ 
Sm¡ f¢loc, Q–NË¡jz 

gl£O¡Vl cMm NËqZL¡l£ 
ü¡rl AØfø 
7.11.2013 

(Hp,Hj, Be¡u¡l ®q¡pe) 
¢fa¡-jªa h¡cn¡ ¢ju¡ p¤L¡e£ 

p¡w-jNdl¡ 
b¡e¡-p¾cÄ£f 

Sm¡-Q–NË¡jz 
 

24. …l¦aÄf§ZÑ ¢hd¡u ¢hNa CwlS£ 05.11.2013 a¡¢lM pÇf¡¢ca A‰£L¡le¡j¡¢V ¢ejÀ A¢hLm Ae¤¢mMe qm¡x 
Annexure-4 

 
A‰£L¡le¡j¡ 

B¢j Hp, Hj, Be¡u¡l ®q¡pe HC jjÑ S¡e¡¢µR ®k, Q–NË¡j ®Sm¡ f¢loc j¡¢mL£u L¥¢jl¡-jNdl¡-…çRs¡ 
®gl£O¡V¢V p¡j¢uL M¡p Bc¡u fË¢œ²u¡l j¡dÉj f¢lQ¡me¡l SeÉ Bj¡L M¡p Bc¡uL¡l£ ¢qph ¢eu¡N Ll¡l 
fË¢œ²u¡ QmRz B¢j Eš² ®gl£O¡Vl M¡p Bc¡uL¡l£ ¢qph ¢eu¡NfË¡ç qm HC jjÑ A‰£L¡l Ll¢R ®k, 
¢ejÀ¡š² naÑ ja M¡p Bc¡u Llh Hhw ®gl£O¡V2 f¢lQ¡me¡ Llhz  

 
naÑ¡hm£x 

 
1z ¢ØVj¡l p¡¢iÑp Q¡m¤ Ll¡l SeÉ Ae¤j¡ce ®cu¡l pw¢nÔø LaÑªfr qa Ae¤j¡ce f¡Ju¡l p‰ p‰ Eõ¢Ma 
O¡V ¢ØVj¡l Q¡m¤ Ll¡l fËu¡Se£u hÉhÙÛ¡ Llhz  

 
2z ®Sm¡ f¢loc pÈ¡lLew ®Sf/Q–/2448, a¡¢lM 31.10.2013 j§m fËcš pLm ¢euj J naÑ¡hm£ kb¡kbi¡h 
®je Qmh Hhw Bl¡¢fa naÑ J ¢ecÑn Ae¤k¡u£ O¡V f¢lQ¡me¡ j¡öm Bc¡u J d¡kÑL«a q¡l AbÑ¡v ®~c¢eL 
75,000/- (fyQ¡šl q¡S¡l) V¡L¡, 15% iÉ¡V h¡hc 11,250/ (HN¡l q¡S¡l c¤Can f’¡n) V¡L¡, 5% iÉ¡V 
h¡hc 3,750/- (¢ae q¡S¡l p¡an f’¡n) V¡L¡ f¢ln¡d Lhl Hhw fœ¡e¤k¡u£ c¤C j¡pl S¡j¡ea h¡hc 
54,00,000/- (Q¥u¡æ mr) Hhw 1 j¡pl A¢NËj h¡hc 27,00,000 (p¡a¡n mr) V¡L¡,  phÑj¡V 
81,00,000/- (HL¡¢n mr) V¡L¡ fËd¡e ¢eh¡Ñq£ LjÑLaÑ¡, ®Sm¡ f¢loc, Q–NË¡j Hl e¡j Sj¡ fËc¡e Llhz 
plL¡l£ ¢h¢d ®j¡a¡hL AeÉ¡eÉ ¢hd¡epj§q ®je Qmhz  

 
03z O¡V f¢lQ¡me¡ J k¡œ£ f¡l¡f¡l B¢j pw¢nÔø LaÑªfrl Ae¤j¡¢ca Smk¡e hÉhq¡l ¢e¢ÕQa Llh Hhw Aœ 
A‰£L¡le¡j¡ p¡b (pwk¤¢š²) f¢locl Ae¤j¡¢ca ®V¡m Q¡VÑ Ae¤k¡u£ j¡öm Bc¡u Llh Hhw ®V¡m Q¡VÑ O¡Vl 
Eiu f¡nÄÑ Sep¡d¡lZl cnÑe£u ÙÛ¡e p¡Ce ®h¡XÑ BL¡l V¡¢‰u l¡Mhz HR¡s¡ k¡œ£ f¡l¡f¡l pLm fËL¡l 
fËu¡Se£u fcrf NËqZ Lla h¡dÉ b¡Lhz 
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04z fË¢a j¡pl M¡p Bc¡ul AbÑ A¢NËj ¢qph j¡p öl¦ qJu¡l 07 (p¡a) ¢ce f¤hÑ ®f AXÑ¡l BL¡l ®Sm¡ 
f¢loc Sj¡ Lla h¡dÉ b¡Lh, AeÉb¡u Bj¡l ¢hl¦Ü ®Sm¡ f¢loc LaÑªL ®k ®L¡e BCeNa hÉhÙÛ¡ NËqZ Ll¡ 
k¡hz  

 
05z M¡p Bc¡ul j¡dÉj O¡V f¢lQ¡me¡ Ll¡l Ae¤j¢a fËc¡e Ll Q–NË¡j ®Sm¡ f¢loc LaÑªL fËcš fœl 
jjÑ¡e¤k¡u£ ®k ®L¡e ¢euj J naÑ¡hm£ f¡me hÉaÉu OVm Q–NË¡j ®Sm¡ f¢loc LaÑªfr/ M¡p Bc¡u L¢j¢V Bj¡l 
¢eu¡N¡cn a¡vr¢eLi¡h h¡¢amf§hÑL Ca¡f§hÑ Sj¡L«a S¡j¡eal pj¤cu AbÑ h¡Su¡ç  Lla f¡lhz  

 
06z M¡p Bc¡u pÇf§ZÑ p¡j¢uL ¢hd¡u ®k ®L¡e pju ®L¡e L¡lZ cnÑ¡e¡ hÉ¢alL Bj¡l L¡kÑ¡cn h¡¢am Ll¡l 
HM¢au¡l Q–NË¡j ®Sm¡ f¢loc LaÑªfr pwlrZ Llhez ®p ®rœ ®Sm¡ f¢locl ¢hl¦Ü B¢j ¢Lwh¡ Bj¡l 
fr ®LE ®L¡e fËL¡l j¡jm¡ Llh e¡ jjÑ A‰£L¡l Ll¢Rz  

 
07z k¡œ£ f¡l¡f¡l c¤OÑVe¡S¢ea pLm c¡u-c¡¢uaÄ B¢j (AØfø) Lla h¡dÉ b¡Lhz  

 
08z k¡œ£ p¡d¡lel S¡ej¡m lr¡bÑ B¢ ®e± ¢el¡fš¡ BCe kb¡l£¢a je Qmhz k¡œ£cl ¢el¡fš¡l Lb¡ 
¢hhQe¡ Ll Bhq¡Ju¡ A¢dcçl LaÑªL ®L¡e paLÑ pwLa S¡l£ Ll¡ qm k¡œ£/ j¡m¡j¡m f¡l¡f¡l qa 
pÇf§ZÑl©f ¢hla b¡Lhz ah a‹eÉ ®L¡el©f r¢a f§lZ ®Sm¡ f¢loc LaÑªfrl ¢eLV c¡h£ Lla f¡lh e¡z  

 
09z  ph¡Ñf¢l ®k ®L¡e fËL¡l ®~ch OVe¡u ®Sm¡ f¢loc ®bL ®L¡e r¢a f§lZ c¡h£ Llh e¡z  

 
B¢j p¤ÙÛ j¢Ù¹×L ü‘¡e AcÉ 05.11.2013 a¡¢lM p¡r£NZl 

Ef¢ÙÛ¢aa Aœ A‰£L¡le¡j¡ ü¡rlœ²j pÇf¡ce Llm¡jz  
ü¡rl/- AØfø 

fËd¡e ¢eh¡Ñq£ LjÑLaÑ¡ 
Sm¡ f¢loc, Q–NË¡jz 

ü¡rl/- AØfø 
(Hp,Hj, Be¡u¡l ®q¡pe) 
¢fa¡-jªa h¡cn¡ ¢ju¡ p¤L¡e£ 

p¡w-jNdl¡ 
b¡e¡-p¾cÄ£f, Q–NË¡jz 

p¡r£x 
1z  Bhc¤m h¡Ll, jlýj Bq¡Çjc (AØfø) p¡w- j¤R¡f¤l p¾cÄ£f, Q–NË¡jz  

 
2z  Bh¤m h¡n¡l, ¢fw jªa ¢pl¡S¤m (AØfø) 
p¡w-jNdl¡, p¾cÄ£f, Q–NË¡jz  

 

25. LjX¡l Hp, Hj, S¡¢LEl lqj¡e iC̈u¡, jq¡f¢lQ¡mL, ®e± f¢lhqe A¢dcçl ü¡r¢la ¢hNa CwlS£ 
21.12.2016 a¡¢lMl fœ ¢a¢e hmRe ®k, “Dc‡iv³ we‡l‡q m~‡Îv³ c‡Î †`Lv hvq Kzwgiv-¸ßQov †bŠ-iy‡U †iwR‡óªkb 

wenxb ¯úxW‡evU, wdwks †evU Ges gvjevnx †evU Øviv SuywKc~Y©fv‡e hvÎx I gvjvgvj cwienb Kiv n‡”Q| †iwR‡óªkb 

wenxb †evU Øviv Kzwgiv-¸ßQov †bŠiy‡U hvÎx I gvjvgvj cwienb Kivq mviKvwi mx-UªvK myôzfv‡e cwiPvjbvq e¨vNvZmn 

hvÎx‡`i wbivc` hvZvqv‡Zi cÖwZeÜKZv m„wó n‡”Q| ZvQvov A‰ea I †iwR‡óªkb wenxb †bŠhvb Øviv hvÎx cwien‡bi 

Kvi‡Y †h †Kvb mgq AbvKvw•LZ `~N©Ubv NU‡Z cv‡i|” 
  

26. L¡j¡m Bmj, Lj¡ä¡l h¡wm¡cn e±h¡¢qe£ ü¡r¢la ¢hNa CwlS£ 04.01.2017 a¡¢lMl fœl 4ew fÉ¡l¡u 
hme ®k, “4z  haÑj¡e ®L¡ø N¡XÑ h¡¢qe£l f§hÑ ®S¡e ®e± f¢lhqe A¢dcçl Hhw ¢hBCX¢hÔE¢V¢p LaÑªL Cp¤ÉL«a fËL«a 
®l¢SøÊne p¡iÑ pec Hhw AeÉ¡eÉ ¢el¡fc ®e±k¡e f¢lQ¡me¡l SeÉ fËu¡Se£u L¡NS fœ pÇfLÑ pjÉL d¡le¡ fË¡ç ®L¡e 
LjÑLaÑ¡ h¡ e¡¢hL ¢eu¡¢Sa ®eCz H ®fË¢ra, Eõ¢Ma A®~hd ®l¢SøÊne ¢h¢nø ¢p-VÊ¡L, ¢g¢nw ®h¡V AeÉ¡eÉ ®h¡V L¡NS 
fœ¡¢c p¢WLa¡ k¡Q¡Cul SeÉ HL pç¡ql SeÉ ®e± f¢lhqe A¢dcçl ®bL HLSe jÉ¡¢SøV Abh¡ f¢lcnÑL ¢eu¡N 
Ll¡ qm a¡l Ef¢ÙÛ¢aa Eš² ®h¡Vpj§q ®QL Ll¡ qm H dlel A®~hd ®e±k¡e hå qh hm fËa£uj¡ez ®prœ ®L¡ø N¡XÑ 
LaÑªL fËu¡Se£u pLm dlZl pq¡ua¡ fËc¡e Ll¡ qhz” 
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27. …çRs¡ O¡V ®e±L¡ X¥¢ha fÐ¡Zq¡e£l OVe¡l ¢hou ®Sm¡ fÐn¡pL, Q–NË¡j LaÑªL 07 (p¡a) pcpÉ ¢h¢nø Ae¤på¡e 
L¢j¢Vl ac¿¹ fÐ¢ahce c¡u-c¡¢uaÅ ¢edÑ¡lZ Ll hm¡ qu ®k, “BIWTC KZ©„K wb‡qvMK…Z mx-Uªv‡Ki Kvwgkb  G‡R›U 

Kvg †evU K›Uªv±i †gvnv¤§` AvKivg DwÏb, wcZv- g„Z gvóvi mvgQzj nK, MÖvg- gMaiv, †cvó- DËi gMaiv, _vbv- m›Øxc, 

PÆMÖvg Ges †evU K›Uªv±i gvngy`yi ingvb (gvbœv), †cÖvt †gmvm© w`ev G›UvicÖvBR, MÖvg- evDwiqv, †cv÷- †`vRvbMi, _vbv- 

m›Øxc, PÆMÖvg Gi Pig `vwqZ¡ Ae‡njv I wb‡qvMc‡Îi kZ© j•N‡bi Kvi‡Y G ỳN©Ubv Ges 18 R‡bi cªvYnvwb N‡U‡Q|” 
Hhw ja¡ja fÐc¡e Ll hm¡ qu ®k, “mvwe©K Z`‡šÍ D`NvwUZ welqvw`l f¢lfË¢ra KvwgwUi gZvgZ wb¤œiƒct 1. 

BIWTC KZ©„K wb‡qvMK…Z mx-Uªv‡Ki Kwgkb G‡R›U Kvg †evU K›Uªv±i †gvnv¤§` BKivg DwÏb, wcZv- g„Z gvóvi 

mvgQzj nK, MÖvg- gMaiv, †cvó- DËi gMaiv, _vbv- m›Øxc, PÆMÖvg Ges †evU K›Uªv±i gvngy`yi ingvb (gvbœv), †cÖvt 

†gmvm© w`ev G›UvicÖvBR, MÖvg- evDwiqv, †cv÷- †`vRvbMi, _vbv- m›Øxc, PÆMÖvg Gi Pig `vwqZ¡ Ae‡njv I 

wb‡qvMc‡Îi kZ© j•N‡bi Kvi‡Y G `~N©Ubv Ges 18 R‡bi cÖvYnvwb N‡U‡Q| 2.Kywgiv -¸ßQov iy‡U hvÎx I gvjvgvj 

cwien‡bi rœ †Rjv cwil‡`i Lvm Av`vqKvix Ges BIWTC KZ©„K wb‡qvMK…Z mx-Uªv‡Ki Kwgkb G‡R›U Kvg †evU 

K›Uªv±i I †evU K›Uªv±i Gi Kvh©µ‡gi g‡a¨ mgš̂q bvB|” 
The Inland Shipping Ordinance, 1976 Hl d¡l¡ 44 ¢ejÀ A¢hLm Ae¤¢mMe qm¡x  

"44. (1) A shipping casualty shall be deemed to occur when- 
(a) any inland ship is lost, wrecked, abandoned or materially damaged;  
(b) any loss of life or property ensues by reason of any casualty happening to or on 
board any such ship: or  
(c) any such ship causes loss or material damage to any other inland ship or property 
or person on board that ship.” 

 
28. †iW †evU D‡ë 18 Rb wbixn hvÎxi cÖvYnvbx Inland Shipping Ordinance, 1976 Gi d¡l¡ 44 Dc-avi¡ 

(1) ®j¡a¡hL “Shipping casualty” ab¡ ®e±-c§OÑVe¡|  

Inland Shipping Ordinance 1976 Hl 45 avi¡ ¢ejÀ A¢hLm Ae¤¢mMe qm¡x 
"45. (1) Upon the receipt of a report of shipping casualty under section 44, the 45/ 
Upazilla Nirbahi Office/shall- 
(a) forthwith hold or cause to be held an inquiry respecting the shipping casualty, and 
(b) within seven days, submit to the Government and to the District Magistrate a 
report stating the facts and circumstances of the casualty together with his 
observations, if any, as to the reasons of and responsibilities for the casualty," 
 

29. aviv 45 j¡a¡hL Shipping casualty- ab¡ ®e±-c§OÑVe¡l wel‡q AewnZ nIqvi ci Z_v cÖwZ‡e`b cÖvß 

nIqvi ci Dc‡Rjv wbe©vnx Kg©KZ©v Z_v cÖwZev`x bs 5-Gi AvBbMZ `vwqZ¡ nj mv‡_ mv‡_ D³ ~̀N©Ubvi wel‡q 

AbymÜvb Ki‡eb Ges 7 w`‡bi g‡a¨ miKv‡ii wbKU Ges †Rjv g¨vwR‡÷«‡Ui wbKU cÖwZ‡e`b `vwLj Ki‡eb| wKš‘ 

Dc‡Rjv wbe©vnx Kg©KZ©v Z_v 5bs cÖwZev`x G ai‡bi †Kvb cÖwZ‡e`b cÖ̀ vb K‡iwb| Dc‡Rjv wbe©vnx Kg©KZ©v 18 Rb 

hvÎxi cÖvYnvbx n‡q‡Q (Annexure-C, D, and H) g‡g© cÖwZ‡e`b w`‡q‡Qb `xN©w`b ci|  

 

30. evsjv‡`k Af¨šÍixY †bŠ cwienb KZ©…c¶ (BIWTC) Av‡`k 1972   (1972 mv‡ji 28 bs Av‡`k) Gi 

aviv 12 ¢ejÀ A¢hLm Ae¤¢mMe qm¡x  
"12 (1) It shall be the function of the Corporation to provide safe and efficient 
shipping and water transport services on coastal and inland water routes and to carry 
out all forms of activities connected with or ancillary to such shipping and water 
transport.  
(2) Without prejudice to the generality of the foregoing provision the corporation 
shall, in particular, have power-  
(a) to acquire, charter, hold or dispose of vessels;  
(b) to operate inland and coastal oil tankers. 
(c) to operate passenger and cargo services including lighterage on coastal and 
inland waters; 
(d) to operate ferry services;  
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(e) to establish and maintain dockyard and repair workshop; 
(f) to do all other things connected with or ancillary to any of the matters 
referred to in sub-clause (a) to (e)” 
 

31. evsjv‡`k AiÉ¿¹l£Z †bŠ cwienb KZ©…c¶ (BIWTC) Av‡`k 1972   (1972 mv‡ji 28 bs Av‡`k) Gi 

Ef¢l¢õ¢Ma aviv 12 pqS plm f¡W H¢V Ly¡Ql ja f¢l×L¡l ®k, h¡wm¡cnl pLm DcK‚jxq Hhw AiÉ¿¹l£Z ®e±fbl 
pLm fËL¡l fZÉ J k¡œ£ S¡q¡Sk¡N f¢lhqe h¡ ®e±f¢lhqe Hl k¡ha£u c¡u-c¡¢uaÄ BCe ®j¡a¡hL evsjv‡`k 

AiÉ¿¹l£Z †bŠ cwienb KZ©…c‡¶i|  

  
32. Inland Shipping Ordinance, 1976 AdÉ¡cn¢V S¡l£ Ll¡ quR “To provide for the survey, 

registration and contral of navigation of vessels plying on inland waters.” AbÑ¡v p¡iÑ, ¢ehåe Hhw 
AiÉ¿¹l£Z ®e± f¢lhqe Qm¡QmL¡l£ S¡q¡Spj§ql ¢eu¿»Zl ¢e¢jšz Eš² AdÉ¡cnl d¡l¡ 54 ¢ejÀ A¢hLm Ae¤¢mMe 
qm¡x  

“54. No inland ship engaged in carrying passengers shall proceed on any voyage or be 
used for any service for mercantile purposes- 
(a) unless she has a valid route permit granted by the Government or an authority 
authorised by it in this behalf and an approved time-table; 
(b) except in the route allocated by, and in accordance with the terms and conditions 
of, such route permit; and  
(c) without printed tickets or receipts  showing payment of fares for carriage of 
passengers and freights for carriage of goods which shall be issued in such manner as 
may be prescribed.”  

  
33. Ef¢l¢õ¢Ma d¡l¡ 54 ®j¡a¡hL L¡e S¡q¡S h¡¢e¢SÉL EŸnÉ ¢Lwh¡ k¡œ£ f¢lhqe plL¡l£ Ae¤j¡ce, 

Qm¡Qml l¦V hl¡Ÿ Hhw pjup§Q£ R¡s¡ Qma f¡lh e¡z 
 

34. …l¦aÄf§ZÑ ¢hd¡u Inland Shipping Ordinance, 1976 AdÉ¡cnl d¡l¡ 60 ¢ejÀ A¢hLm Ae¤¢mMe qm¡x  
“60. (1) Where the Government or an authority authorised by it in this behalf so 
directs, the owner of an inland ship shall, subject to the approval of such authority, 
publish as often as may be necessary and put on sale to the public tables showing- 
(a) times of sailing from different places of the ship,  
(b) fares for carriage to different places of passengers of different classes, and  
(c) freights for carriage to different places of goods of different descriptions.  
(2) The owner and master of every inland ship in respect of which the tables referred 
to in sub-section (1) have been published shall cause a copy of the same to be affixed 
on some conspicuous part of the ship and kept so affixed so long as they remain in 
force and the ship is in use so that the content of the tables may be easily read by all 
persons on board the ship.  
(3) Notwithstanding the provisions of sub-section (1) an authority authorised by 
Government in this behalf, may publish for sale to the members of the public 
consolidated time and fare-tables in respect of any or all classes of inland ship; and 
such tables shall contain the information required under clauses (a), (b) and (c) of sub-
section (1).  

 
35. evsjv‡`k Af¨šÍixY †bŠ cwienb KZ©…c¶ (BIWTC) Gi I‡qemvB‡U (Annexure-G) cªø H¢V Øfø 

fÐa£uj¡e ®k, Kzwgiv NvU †_‡K ¸ßPiv Nv‡U RvnvR PjvP‡ji mgqm~wP ¯cófv‡e h¢ZÑa BRz d¡l¡ 54 ®j¡a¡hL fËcš 
pjup§Q£ Kzwgiv NvU †_‡K RvnvR R¡s¡l pju 2V¡ Ges ¸ßPiv Nv‡U †cŠQvl pju 15.45 ab¡ weKvj 3.45 O¢VL¡ 
¢edÑ¡¢la| A_P ü£L«a jaC NUbvi w`b RvnvRwU wba©vwiZ mg‡qi A‡bK c‡i ab¡ 2 O¾V¡ fl ab¡ c¤f¤l 4.00 O¢VL¡u 
Qv‡o Ges ¸ßPiv Nv‡U †cŠuQvq mÜ¨v 6.10 NwUKvq|  
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36. RvnvRwU ¸ßPiv Nv‡U †cŠuQv‡bvi K_vwQj †cŠ‡b PviUvq A_©vr we‡K‡j wKš‘ †mUv †cŠQv‡jv mÜ¨v 6.10 NwUKvq| 

mÜ¨v 6.10 NwUKvq †cŠuQv‡bvi Kvi‡Y m~‡h©i Av‡jvnxb Ae ’̄vq jvj‡ev‡U DV‡Z c¨v‡mÄviMY eva¨ nq| evsjv‡`k 

Af¨šÍixY †bŠ cwienb KZ©…c¶ (BIWTC) Hl RvnvR 3.45 NwUKvq Nv‡U ‡cŠQv‡j m~‡h©i A‡jv‡Z †iW †ev‡U K‡i 

hvÎxiv wbicv‡` Zx‡i DV‡Z cviZ| Ef¢l¢õ¢Ma d¡l¡ 12 Efd¡l¡ (2)(N) Hhw (P) ®j¡a¡hL evsjv‡`k Af¨šÍixY †bŠ 

cwienb KZ©…c¶ (BIWTC) Hl `vwqZ¡ wQj wbR¯̂ Rvnv‡R K‡i hvÎx‡`i‡K Zx‡i †cŠQv‡bv| ‡mwU Zviv bv K‡i A‰ea 

†iW †ev‡U k¡œ£cl DV‡Z eva¨ Llz 
 

37. †iW †evU Wz‡e wM‡q 18Rb hvÎxi KiæY g„Z ÿi wel‡q cÖwZev`x bs 8 Z_v BIWTC GKwU Z`šÍ KwgwU MVb 

K‡i Ges D³ Z`šÍ cÖwZ‡e`‡b (Annexure-C) 8bs cÖwZev`x wbw ©̀ó †Kvb e¨w³ ev KZ©…c‡¶i  ®L¡el©f N¡¢gm¢a f¡u 
e¡Cz  
  

38. ¢hNa CwlS£ 23.07.2019 Zvwi‡Li cÎ (Annexure-H)  †gvZv‡eK PÆMÖvg wWw÷«± KvDw›m‡ji (CDC) 

Z_v cÖwZev`x bs 9 ¸ßPiv Nv‡Ui wbqš¿YKvix KZ©c¶|  wbqš¿YKvix KZ©„c¶ wn‡m‡e cÖwZev`x bs 9 ¸ßPiv Nv‡Ui BRviv 

Rbve Gm. Gg. Av‡bvqvi †nv‡mBb bv‡g HL hÉ¢š²L cÖ̀ vb K‡iwQ‡jvz vicarious liability bxwZi Aax‡b K›Uªv±‡ii 

Ae‡njv g~j gvwj‡Ki Z_v 8bs cÖwZc‡¶i Z_v 9bs cÖwZc‡¶i Ae‡njv e‡j MY¨|  

 

39. BIWTC-i Z`šÍ cÖwZ‡e`b Abyhvqx (Annexure-C) †iW †ev‡Ui cwiPvjbv I  wbqš¿Y CDC ab¡ PÆMÖvg 

wWmwUª± KvDwÝ‡ji| Aciw`‡K, BIWTC Gi AvBbMZ `vwqZ¡ n‡jv Rvn‡R enbKvix hvÎx‡`i‡K wbivc‡` Zx‡i †cŠu‡Q 

†`qvz Ab¡Ñv eo RvnvR †_‡K †QvU †bŠKv ev j‡Â K‡i hvÎx‡`i‡K Zx‡i †cŠuQv‡bvi AvBbMZ `vwqZ¡ BIWTC-Hl Efl 
eÉ¡Ù¹z AvBb BIWTC †K Zvi hvÎx‡`i wbivc‡` Ges mZK©Zvi mv‡_ Zx‡i ‡cŠ‡Q †`qvi `vwqZ¡ Ac©Y K‡i‡Q| G‡¶‡Î 

BIWTC Zvi Dci Awc©Z ABbMZ `vwqZ¡ cvj‡b Pig e¨_©Zvi cwiPq w`‡q‡Q|  

 

40. CDC ev Q–NË¡j ¢Xp¢VÊƒ L¡E¢¾pm Hhw BIWTC Eiul AvBbMZ `vwqZ¡ cvj‡b Pig e¨_©Zv Ges MvwdjwZi 

Kvi‡Y 18 Rb wbixn †jvK‡K cÖvY w`‡Z n‡q‡Q| 18 Rb wbixn e¨w³i cÖvY Z_v Rxe‡bi AwaKvi jsN‡bi Rb¨ 

BIWTC Ges CDC `vqx fÐj¡¢Za|  

 

41. BIWTC Zvi Zdwkjfz³ mgq (time-table) Abyhvqx Z_v wba©vwiZ mgq †_‡K AvovB NÈv mgq †`ix‡Z 

RvnvR Qv‡o Ges mÜ¨v QqUvq ¸ßPiv Nv‡U †cŠuQvq| wba©vwiZ mg‡q RvnvR bv Qvov Ges wba©vwiZ mg‡qi AvovB N›Uv 

c‡i ¸ßPi Nv‡U †cŠuQv‡bv BIWTC Hhw CDC Gi Pig MvwdjwZ cÖgvY K‡i| mÜ¨v QqUvq ¸ßPiv Nv‡U †cŠuQv‡jI, 

†iW †ev‡U DV‡Z hvÎx‡`i‡K eva¨ Ki‡jI BIWTC Hhw CDC hvÎx‡`i‡K †Kvb ai‡Zi jvBd R¨v‡KU cÖ̀ vb K‡iwb 

ev wbivcËv e¨e ’̄v wbwðZ K‡iwb (Annexure-C)| 

 

42. ¸ßPiv Nv‡Ui wbqš¿Y PÆMÖvg wWmwUª± KvDwÝj (CDC)‡K BIWTC cÖ̀ vb K‡i Ges ¸ßPiv Nv‡U CDC-i 

wVKv`viiv †iW †evU¸‡jv cwiPvjbv K‡i| myZivs CDC †iW †ev‡Ui Ici `vq Pvwc‡q `vq Guov‡Z cv‡i bv| BIWTC 
wbR¯̂ RvnvR/‡bŠKv/j‡Â K‡i wbivc‡` hvÎx‡`i‡K Zx‡i †cŠuQv‡Z Pig e¨_©Zvi cwiPq w`‡q‡Q| GKB fv‡e CDC 
¸ßPiv Nv‡Ui wbqš¿YKvix KZ©„c¶ n‡qI †iW †ev‡Ui K_v A¯̂xKvi Ki‡Q| CDC Ges BIWTC-Eiu 18 Rb wbixn 

hvÎxi cÖvYnvbxi Rb¨ `vqx|  

 

43. Ef¢l¢õ¢Ma e¢bfœ ¢hQ¡l ¢hnÔoZ H¢V Ly¡Ql ja Øfø ®k, h¡wm¡cn AiÉ¿¹l£Z ®e± f¢lhqe LfÑ¡lne LaÑªL 
fÐcš pju Ae¤k¡u£ Q–NË¡jl L¥¢jl¡ ®bL p¾c£fl …çRs¡ O¡V k¡Ju¡l SeÉ ¢hNa CwlS£ 02.04.2017 a¡¢lMl 
pjup§Q£ ¢Rm L¥¢jl¡ ®bL 14.00 O¢VL¡u R¡s¡l pju Hhw …çRs¡ O¡V ®f±R¡l pju ¢Rm 15.45z p¤al¡w H¢V pLm fr 
LaÑªL ü£L«a ®k, Be¤j¡¢eL fÐ¡u c¤C O¾V¡ A¢dL pju fl p£-VÊ¡L¢V L¥¢jl¡ O¡V ®bL R¡s Hhw ¢edÑ¡¢la pjul c¤CO¾V¡ 
fl p£-VÊ¡L¢V …çR¡s¡ O¡V ®f±R¡uz H¢V je l¡Ma qh ®k, …çRs¡ O¡V¢V Bd¤¢eL p¤k¡N-p¤¢hd¡ h¢’a HL¢V O¡Vz HC 
O¡V ¢hc¤Éal ®L¡e hÉhÙÛ¡ ®eCz pwNa L¡lZC, …çRs¡ O¡V påÉ¡l AeL f§hÑC ab¡ 15.45 ¢j¢eV pju ab¡ ¢hLm 
3.45 O¢VL¡u p£-VÊ¡L f±R¡e¡l pju ®e±f¢lhqe LfÑ¡lne ¢edÑ¡lZ Ll ¢cu¢Rme, k¡a påÉ¡l f§hÑC k¡œ£ e¡j¡e¡l 
L¡S pÇfæ Ll¡ pñh quz p¤al¡w p£-VÊ¡L¢V ¢hLm 4.00 O¢VL¡u R¡sm H¢V påÉ¡l pju ®f±Rh H¢VC ü¡i¡¢hL Hhw 
påÉ¡l pju ¢hc¤Év¢hq£e Hhw Bd¤¢eL p¤k¡N-p¤¢hd¡ ¢hq£e …çRs¡ O¡V c§OÑVe¡ OV¡V¡C ü¡i¡¢hLz a¡qm ¢hLm 4.00 
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O¢VL¡u L¤¢jl¡ ®bL p£-VÊ¡L¢V R¡s¡V¡C ¢Rm CDC Hhw BIWTC Gi fÐQä c¡¢uaÅ Ahqm¡ Hhw HC c¡¢uaÅ Ahqm¡ 
ü£L«az  

 
 44. j¡q¡Çjc ®N¡m¡j S¡L¡¢lu¡, EfSm¡ ¢ehÑ¡q£ A¢gp¡l, p¾cÄ£f, Q–NË¡j LaÑªL ¢hNa CwlS£ 05.04.2017 
a¡¢lM ü¡r¢la a¡¢mL¡ Ae¤k¡u£ m¡m ®h¡V X¥¢ha 18 Se hÉ¢š² jªa¥ÉhlZ LlRez  

 

45. Strict Liability and Doctrine of Res Ipsa Loquitor:  
mvsweavwbK AvB‡b ¶wZc~i‡Yi bxwZ m¤c‡K© Strict Liability and Doctrine of Res Ipsa Loquitor bxwZi 

Dci ¸iæZ¡ Av‡ivc Kivi cÖ‡qvRbxqZv i‡q‡Q| Pushpabhai Purshottam Udeshi & Others v. M/s. 
Ranjit Ginning & Pressing Co. (P) Ltd. & Anr., (1977) 2 SCC 745 bvgK fviZxq mycÖxg †Kv‡U©i 

iv‡q fviZxq mycÖxg †KvU© wb‡¤œv³fv‡e bxwZwU e¨vL¨v K‡i: 
 

"6. The normal rule is that it is for the plaintiff to prove negligence but as in some 
cases considerable hardship is caused to the plaintiff as the true cause of the accident 
is not known to him but is solely within the knowledge of the defendant who caused 
it, the plaintiff can prove the accident but cannot prove how it happened to establish 
negligence on the part of the defendant. This hardship is sought to be avoided by 
applying the principle of res ipsa loquitur. The general purport of the words res ipsa 
loquitur is that the accident "speaks for itself" or tells its own story. There are cases in 
which the accident speaks for itself so that it is sufficient for the plaintiff to prove the 
accident and nothing more. It will then be for the defendant to establish that the 
accident happened due to some other cause than his own negligence. Salmond on the 
Law of Torts (15th Ed.) at p. 306 states: "The maxim res ipsa loquitur applies 
whenever it is so improbable that such an accident would have happened without the 
negligence of the defendant that a reasonable jury could find without further evidence 
that it was so caused". In Halsbury's Laws of England, 3rd Ed., Vol. 28, at page 77, 
the position is stated thus: "An exception to the general rule that the burden of proof 
of the alleged negligence is in the first instance on the plaintiff occurs wherever the 
facts already established are such that the proper and natural inference arising from 
them is that the injury complained of was caused by the defendant's negligence, or 
where the event charged as negligence 'tells its own story' of negligence on the part of 
the defendant, the story so told being clear and unambiguous". Where the maxim is 
applied the burden is on the defendant to show either that in fact he was not negligent 
or that the accident might more probably have happened in a manner which did not 
connote negligence on his part ...........” 

 
46. fvi‡Zi mycÖxg‡KvU© weL¨vZ D. D. Basu v Union of India (1997) 1 SCC 416 wb¤œiƒc AwfgZ e¨³ 

K‡ibt 
"A court of law cannot close its consciousness and aliveness to stark realities. Mere 
punishment of the offender cannot give much solace to the family of the victim-civil 
action for damages is a long-drawn and a cumbersome judicial process. Monetary 
compensation for redressal by the court is therefore, useful and at times perhaps the 
only effective remedy to apply balm to the wounds of the family members of the 
deceased victim, of may have been the bread winner of the family." 

 
47. fÐ¡CiV BCe (Private law) qm¡ BCel ®p pLm Awn k¡ l¡øÌl p¢qa pÇfLÑq£e ¢L¿º  hÉ¢š²l p¢qa 

hÉ¢š²l pÇfLÑ ¢eu L¡S Llz pÇf¢š pwœ²¡¿¹ BCe, A¢R BCe, f¡¢lh¡¢lL BCe, Q¤¢š² BCe, h¡¢Z¢SÉL BCe, VVÑ h¡ 
f§lZk¡NÉ r¢a BCe Hl A¿¹iÑ§š²z 
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48. f¡h¢mL BCe (Public law) qm¡ BCel p pLm Awn k¡ pw¢hd¡e, plL¡ll A‰pj§q J l¡øÌl p¢qa 
hÉ¢š² h¡ hÉ¢š²hNÑl pÇfLÑ ¢eu L¡S Llz Hl A¿¹iÑ§š² q®µR p¡w¢hd¡¢eL BCe, fÐn¡p¢eL BCe, Ll BCe J ®g±Sc¡l£ 
BCez  

 
49. VVÑ h¡ AeÉ¡u qm¡ AeÉ hÉ¢š² h¡ hÉ¢š²cl pÇf¢š h¡ a¡l h¡ a¡cl MÉ¡¢al HL¢V Aefl¡dj§mL r¢a k¡ 

CµR¡L«a L¡S h¡ Ahqm¡l L¡lZ OV b¡Lz Afl Lb¡u AeÉ¡u qm¡ Hje k¡ L¡e hÉ¢š² h¡ hÉ¢š²l¡ Lle h¡ Lla hÉbÑ 
qe, k¡l gm AeÉ ®L¡e hÉ¢š² h¡ hÉ¢š²cl r¢a qu Hhw ®p r¢al SeÉ p hÉ¢š² h¡ hÉ¢š²cl ¢hl¦Ü BCe£ hÉhÙÛ¡ ®eu¡ 
k¡uz  

 

50. BCe L¢jne LaÑªL fÐZ£a BCe nëL¡o Hl 1282 fªù¡u hm¡ quR ®k, Tort n. f§lZk¡NÉr¢a ¢h.,  ®k 
L¡S Ll¡ h¡ e¡ Ll¡l gm ®L¡e¡ hÉ¢š²l °hd hÉ¢š²Na A¢dL¡l A¢eøLli¡h m¢´Oa quz Cq¡ Q¤¢š²-h¢qiÑ§a Hje HL 
r¢a k¡q¡l ®cJu¡¢e fÐ¢aL¡l r¢af§lZl j¡dÉj fÐc¡e Ll¡ quz ®L¡e¡ hÉ¢š² BCeNai¡h ®k-LaÑhÉ pÇfæ L¢la 
h¡dÉ, a¡q¡ e¡ L¢lh¡l gm ®L¡e¡ hÉ¢š²l r¢a qCm, a¡q¡ VVÑ h¡ f§lZk¡NÉ r¢a h¢mu¡ NZÉ qu Hhw r¢aNËÙ¹ hÉ¢š² 
r¢af§lZ f¡Ch¡l fÐ¡bÑe¡ L¢la f¡lez Ahqm¡l à¡l¡ ®L¡e hÉ¢š²l nl£l BO¡afÐ¡ç qCm Abh¡ ay¡q¡l pÇf¢š r¢aNËÙ¹ 
qCm a¡q¡l SeÉ r¢af§lZ fÐc¡el hÉhÙÛ¡l p‰C VVÑ h¡ f§lZk¡NÉ-r¢a pwœ²¡¿¹ BCe fÐd¡ea pw¢nÔøz Cq¡ AeÉ fÐL¡ll 
ü¡bÑJ pwlrZ Llz ®kje, p¤e¡j (defamation â.), hÉ¢š² ü¡d£ea¡ (assault J false imprisonment â.), 
pÇf¢šl üaÅ (conversion J trespass â.), pÇf¢šl ®i¡N¡¢dL¡l (nuisance â.), J h¡¢Z¢SÉL ü¡bÑ 
(intimidation, conspiracy J passing off â.)z L¢afu ¢n¢bm-Ak¡NÉ VVÑ h¡ f§lZk¡NÉ r¢a hÉa£a AeÉ ®rœ 
p¡d¡lZa Cq¡ AhnÉC ®cM¡Ca qCh ®k, ®üµR¡L«a h¡ Ahqm¡S¢ea r¢a Ll¡ qCu¡Rz VVÑl à¡l¡ r¢a Ll¡ qCu¡R 
®cM¡Ca f¡¢lm ®h¢nli¡N ®rœ a¡q¡ Bc¡mak¡N fÐ¢aL¡lk¡NÉz ¢L¿º ®k-®rœ VVÑl fÐd¡e EŸnÉ r¢af§lZ Ll¡ eu 
Hhw A¢dL¡l-pwlrZ (®kje, Ae¢dL¡lfÐhnl ®rœ) ®p-®rœ r¢al fÐj¡e hÉa£a a¡q¡ Bc¡mak¡N fÐ¢aL¡lk¡NÉz 
®k-hÉ¢š² VVÑ h¡ f§lZk¡NÉ-r¢aLl LjÑ L¢lu¡Re ¢a¢e fÐd¡ea a¡q¡l SeÉ c¡u£ (VVÑ h¡ f§lZk¡NÉ r¢al Afl¡d£)z ¢L¿º 
fÐ¢a¢e¢daÅj§mL c¡ul ¢hd¡e-Ae¤p¡l ®L¡e hÉ¢š²l VVÑ h¡ f§lZk¡NÉ r¢al SeÉ Afl ®L¡e hÉ¢š² c¡u£ qCa f¡lez VVÑ 
h¡ f§lZk¡NÉ r¢al fÐc¡e fÐ¢aL¡l qCaR r¢af§lZ, ¢L¿º L¢afu ®rœ f§el¡hª¢š² ®l¡dl SeÉ ¢eod¡‘¡ m¡i Ll¡ k¡uz 
Cq¡l Afl fÐ¢aL¡l qCaR ü¡hmðe J f¤el¦Ü¡lz pLm ®cJu¡¢e r¢aC VVÑ euz ®p-®cJu¡¢e r¢al ®L¡e fÐ¢aL¡l e¡C, 
a¡q¡ VVÑ eqz VVÑl BCe h¢mu¡ ¢LR¤ e¡C, hlw LaL…¢m L¡S Ll¡ h¡ e¡ Ll¡l gm¡gm L¢afu naÑ¡d£e fÐ¢aL¡l 
®O¡¢oa qCu¡R, k¡q¡ VVÑ BCe ¢qp¡h ¢hh¢Qaz CwmÉ¡ä fÐQ¢ma VVÑ BCel ¢cL ¢ecÑne¡, p¤¢hQ¡l, p¤e£¢a J 
p¤¢hhQe¡l Ae¤o‰l©f ¢hÐ¢Vn i¡la Hhw h¡wm¡cnl Bc¡ma VVÑ ¢hhQe¡ Ll¡ qkz p¤¢hQ¡l, eÉ¡ufl¡uZa¡ J p¤¢hhQe¡ 
h¢ma ®cn£u pj¡S J AhÙÛ¡l f¢lfÐ¢ra CwmÉ¡äl BCeL h¤¢Ta qChz  

 
51. plL¡l£ LjÑLaÑ¡-LjÑQ¡l£NZ LaÑªL ¢Lwh¡ l¡øÌl fÐ¢aù¡e h¡ fÐ¢aù¡epj§q LaÑªL tortius ab¡ f§lZk¡NÉ r¢al 

Afl¡d pÇf¡cel L¡lZ r¢aNËÙÛ hÉ¢š² fÐ¡CiV BCel BJa¡u a¡l c¡h£ p¡d¡lZa E›¡fe Llez ¢L¿º pw¢hd¡el 
Ae¤µRc 32 ®j¡a¡hL fÐcš Ad£L¡l ab¡ ®hyQ b¡L¡l A¢dL¡ll fÐj¡¢Za qlZ qm p¡w¢hd¡¢eL Bc¡ma r¢af§lZ fÐ¡c¡e 
Llhz r¢aNËÙÛ hÉ¢š² ab¡ jªa hÉ¢š²l ®hyQ b¡L¡l A¢dL¡l fÐj¡¢Za qlZl Ef¢l¢õ¢Ma p¡w¢hd¡¢eL c¡h£ E›¡fel 
f¡h¢mL BCe fÐcš A¢dL¡l¢V fÐ¡CiV BCe fÐcš c¡h£ Bc¡ul p¤k¡Nl A¢a¢lš² ¢qph NZÉ qhz  

 
52. L¢We h¡Ù¹ha¡l ¢hou Bc¡ma a¡l h¡Ù¹h ‘¡e J pQaea¡l ®Q¡M hå l¡Ma f¡l e¡z Afl¡d£l n¡¢Ù¹ 

¢iL¢Vjl ab¡ r¢aNËÙÛ hÉ¢š²l f¢lh¡lL EõM Ll¡l ja p¡¿¹e¡ ®cu e¡z fÐ¢aL¡l ¢qph kb¡kb B¢bÑL r¢af§lZ 
Bc¡ma LaÑªL fÐc¡eC pñha phQu EvL«ø  Hhw HLj¡œ L¡kÑLl fÐ¢a¢hd¡e k¡ r¢aNËÙÛ hÉ¢š²l h¡ ¢iL¢Vjl h¡ jªa 
hÉ¢š²l f¢lh¡ll ra jmj m¡N¡e¡l ja¡z  

 
53. haÑj¡e ®j¡LŸj¡u m¡m ®h¡V X¥h 18 Se k¡œ£l jªa¥Él SeÉ c¡u£ 8 J 9ew fÐ¢afr ab¡ h¡wm¡cn AiÉ¿¹l£Z 

®e± f¢lhqe LaÑªfr (BIWTC) Hhw Q–NË¡j ¢X¢ØVÌL L¡E¢¾pm (CDC) LaÑªL fÐj¡¢Za f§lZk¡NÉ r¢a p¡del L¡lZ 
fÐ¡CiV BCel BJa¡u r¢af§lZl c¡h£l A¢a¢lš² ¢qph f¡h¢mL BCel BJa¡u r¢af§lZ f¡Ju¡l qLc¡lz  

 
54. l¡øÊl LjÑLaÑ¡-LjÑQ¡l£ LaÑªL ¢Lwh¡ l¡øÌl fÐ¢aù¡e h¡ fÐ¢aù¡epj§ql L¡kÑ h¡ Bcn à¡l¡ ®L¡e hÉ¢š² ®hyQ 

b¡L¡l pw¢hd¡e fÐcš ®j±¢mL A¢dL¡l qlZ Ll¡ qm Eš² qlZ pw¢nÔø l¡øÌl LjÑLaÑ¡-LjÑQ¡l£ h¡ l¡øÌl fÐ¢aù¡e h¡ 
fÐ¢aù¡epj§ql L¢We c¡u (Strict liability)z  
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 55. kM¡e ¢iL¢Vjl ab¡ jªa hÉ¢š²l ®j±¢mL A¢dL¡l ab¡ ®hyQ b¡L¡l A¢dL¡ll fËj¡¢Za qlZ qh ®pM¡e 
Bc¡ma pwr¥ì hÉ¢š²l c¡h£ H L¡lZ H¢su Qm¡l e£¢a Ae¤plZ Llhe e¡ ®k, pwr¥Ü hÉ¢š² ®cJu¡e£ Bc¡ma ®j¡LŸj¡ 
c¡ull p¤¢hd¡fË¡çz 
 
 56. UU© Z_v ¶wZc~iY AvB‡b wfKvwiqvm jvqvwewjwU (Vicarious Liability) bxwZwU mvsweavwbK AvB‡b †gŠwjK 

AwaKvi iwNl †¶‡ÎI mgfv‡e cÖ‡hvR¨| mvsweavwbK AvB‡b ¶wZc~i‡Yi bxwZwU eZ©gv‡b mycÖwZwôZ| mvsweavwbK 

AvB‡b miKvi ev miKvix KZ©…c¶ Zv‡`i Aaxb¯’ Kg©KZ©v ev Kg©Pvix‡`i `vwq‡Z¡ MvwdjwZi Rb¨ ¶wZc~iY w`‡Z eva¨| 

Z‡e miKvi GB mgcwigvY UvKv `vwq‡Z¡ MvwdjwZi Rb¨ `vqx pw¢nÔø Kg©KZ©v, Kg©Pvix Ges wVKv`vi‡`i KvQ †_‡K 

AvBbMZ c×wZ‡Z Av`vq K‡i miKvix †KvlvMv‡i Rgv w`‡eb| GB bxwZwUi d‡j miKvix †KvlvMvi †_‡K ¶wZc~iY 

w`‡jI `vwq‡Z¡ Ae‡njv †h me Kg©KZ©v ev Kg©Pvix K‡i‡Q Zv‡`i KvQ †_‡K GB UvKv Av`vq K‡i miKvix †KvlvMv‡i Rgv 

®cu¡ qhz 
 

57. h¡wm¡cn p¡w¢hd¡¢eL BCe r¢af§lZl e£¢a¢V fÐbj NËqZ Ll¡ qu 29.05.2012 a¡¢lM j¡ee£u Bf£m 
¢hi¡N LaÑªL h¡wm¡cn he¡j e¤l¦m B¢je Hhw AeÉ¡eÉ (3 CLR (AD) (2015) 410) ®j¡LŸj¡uz Eš² ®j¡LŸj¡u 
avL¡m£e j¡ee£u fÐd¡e ¢hQ¡l¢a ®j¡x ®j¡S¡Çjm ®q¡pCe hme ®k,  

“46. In awarding and determination of compensation of High Court Division, in an 
appropriate case if it deems necessary, may take evidence to clear any disputed 
question of facts or pass any direction or orders to hold an inquiry by a District Judge 
for removing any controversy as was done in the case reported in (1993) 2 SCC 746. 
Having considered the development of the law regarding compensatory jurisprudence 
with reference to the experience in India, Ireland, Privy Council and the Court of 
Appeal in New-Zealand, we have no hesitation in holding that the paramount object 
and purpose for which Article 102 has been enacted and the relevant factor and 
provision on which the interpretation of the Article 102 has been linked, the High 
Court Division in exercise of its jurisdiction under Articel 102 of the Constitution, 
which is an instrumentality and a mechanism, containing both substantive and 
procedural provisions “to realise the objectives, purposes, polices, rights and duties 
which [the people] have set out for themselves and which they have strewn over the 
fabric of the Constitution,” can award monetary compensation or compensatory cost 
mostly in appropriate cases for violation of fundamental rights which must be gross 
and patent i.e. incontrovertible and ex-facie glaring or that violation should appear 
unjust, unduly harsh or oppressive on account of the victims disability or personal 
circumstance.” 

 
 58. Aaxfl  ®SX. BC. M¡e f¡æ¡ he¡j l¡øÌ (4 CLR (2016) 265) ®j¡LŸj¡u Aœ ¢hi¡N LaÑªL p¡w¢hd¡¢eL 
BCe r¢af§lZl e£¢a¢V NËqZ Ll ¢hNa CwlS£ 13.09.2015 a¡¢lM ¢pÜ¡¿¹ fÐc¡e Ll¡ qu ®k,  

“70. The Courts have the obligation to satisfy the social aspirations of the citizens 
because the courts and the law are for the people and expected to respond to their 
aspirations. A court of law can not give blind eye of stark realities. Mere punishment 
of the offender can not give much solace to the family of the victim. A civil action for 
damages is a long drawn out and cumbersome judicial process. So monetary 
compensation by way of redress is, therefore, useful and at times perhaps the only 
effective remedy to apply balm to the wounds. 

 
71. In the light of the above deliberations and decisions, it is clear that though there is 
no express provision in the Constitution of India for grant of compensation to the 
victims by the State for the infringement of their right to life and personal liberty 
guaranteed under Article 21 of the Constitution of India, yet the Supreme Court of 
India has judicially evolved that such victims are entitled to get compensation under 
public law in addition to the remedies available under private law. 
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72. Speaking about Bangladesh jurisdiction, we have not come across any judicial 
pronouncement of the Apex Court that has awarded compensation to the victims by 
the State out of the State coffers for illegal and unconstitutional actions of the public 
functionaries as yet. 

 
73. The Indian decisions adverted to above have a persuasive value. We find no 
reason whatsoever to disagree with the ‘ratios’ enunciated by different High Courts of 
India and the Indian Supreme Court with regard awarding of compensation to the 
victims by the State on account of violations of human rights by the public 
functionaries. In substance, we are in respectful agreement with the Indian decisions 
that have evolved a Jurisprudence of Compensation for the benefit of the victims of 
torture or the dependants/family members of the deceased in case of custodial deaths 
under writ jurisdiction, apart from any claim for damages in any action for tort under 
private law.” 

 
 59. Aaxfl ¢p¢p¢h g¡Eäne he¡j plL¡l (5 CLR (2017) 278) ®j¡LŸj¡u Aœ ¢hi¡N LaÑªL p¡w¢hd¡¢eL 
BCe r¢af§lZl e£¢a¢V NËqZ Ll ¢hNa CwlS£ 18.02.2016 a¡¢lM A¢ija fÐc¡e Ll¡ qu ®k,  

“46. The issues being raised in the instant writ petition by the petitioner involves 
grave public injury as well as invasion on the fundamental right to life of the victim 
guaranteed under the Constitution. Accordingly, it has sought protection of this Court, 
the guardian and custodian of the Constitution of the People’s Republic of 
Bangladesh, for violation of the said right by filing application under Article 102 of 
the Constitution for the bereaved poor family members of the 4 years old boy named 
Jihad who died by falling into an uncovered deep tube well pipe of Bangladesh 
Railway situated at Shahjahanpur Railway Colony. As such, it cannot be said that the 
petitioner has no locus standi on the issue in question. In other words, this Rule is 
maintainable so far the locus standi of the petitioner Foundation is concerned.”  

 
 60. Eš² ®j¡LŸj¡u Bl¡ A¢ija fÐc¡e Ll¡ qu ®k,  

“98. Accordingly, this Court finds that the instant writ petition under Article 102 of 
the Constitution of the People’s Republic of Bangladesh is maintainable, for, the said 
negligence of the respondent Nos.3, 5 and 4 has culminated in infringement of the 
fundamental right to life of the deceased Jihad guaranteed under Article 32 of the 
Constitution.” 

 
 61. ¢p¢p¢h g¡Eäne he¡j plL¡l ®j¡LŸj¡u fÐcš Ef¢l¢õ¢Ma l¡ul ¢hl¦Ü plL¡l CIVIL PETITION 
FOR LEAVE TO APPEAL NO. 3929 OF 2017 WITH C. P. NO. 3987 OF 2017 c¡¢Mm Llm 
j¡ee£u Bf£m ¢hi¡N m£i fÐc¡e e¡ Ll pl¡p¢l M¡¢lS Ll ®ce (6 CLR (AD) (2018) 282)z 
 
 62. Aaxfl LÉ¡V¢le¡ j¡p¤c he¡j L¡pc ¢ju¡ (70 DLR (2018) 349) ®j¡LŸj¡u Aœ ¢hi¡N LaÑªL p¡w¢hd¡¢eL 
BCe r¢af§lZl e£¢a¢V NËqZ Ll ¢hNa CwlS£ 03.12.2017 a¡¢lM A¢ija fÐc¡e Ll¡ qu ®k,   

“197. So, the principle followed in Bangladesh Beverage case and the criteria applied 
was the potential income of the decessed victim, as salaried person upto his 
retirement. Following Similar criteria in this case, we hold that the quantum of 
compensation claimed by claimant No. 1 Catherine and claimant No. 2 Nishadd 
Binghamputra Masud on account of loss of their dependancy is reasonable, in that 
Tareque had a monthly income of Taka 2,50,000 and the claim is for 100 (one 
hundred months) i.e. total amount of Taka 2,50,00,000.” 
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 63. pw¢hd¡el Ae¤µRc 32 ®j¡a¡hL ®L¡e hÉ¢š²L a¡l S£he qa h¢’a Ll¡ k¡h e¡z H¢V h¡wm¡cn Ah¢ÙÛa 

fÐaÉL hÉ¢š²l ®j±¢mL A¢dL¡lz pw¢hd¡e HM¡e e¡N¢lL në¢V hÉhq¡l Ll e¡C, LlR ‘hÉ¢š²’ në¢Vz AbÑ¡v 
h¡wm¡cnl e¡N¢lLpq h¡wm¡cn Ah¢ÙÛa °hd A¯hd ®k ®L¡e hÉ¢š²L h¡wm¡cn e¡jL l¡øÌ p¤lr¡ fÐc¡e Llhz 

h¡wm¡cn Ah¢ÙÛa fÐaÉL hÉ¢š²l S£hel p¤lr¡ fÐc¡e Ll fÐcš ®j±¢mL A¢dL¡l qm¡ l¡øÌl “L¢We c¡u” ab¡ “Strict 
Liability”z  

 
64. Bm¡QÉ ®j¡LŸj¡u 18 Se hÉ¢š² ay¡cl S£he qa h¢’a quRez 18 Se hÉ¢š²l ®j±¢mL A¢dL¡l ab¡ ®hyQ 

b¡L¡l A¢dL¡l qlZ Ll¡ quRz Efl¡¢õ¢Ma Bm¡Qe¡u H¢V Ly¡Ql ja Øfø ®k, ü£L«a jaC fÐ¢afr 8 Hhw 9 Hl 
Ahqm¡l L¡lZC 18 Se hÉ¢š²l jªa¥É quRz   
 

65. ¶wZc~i‡Yi Av‡`k †`qvi c‡i cÖvqB †`Lv hvq †h, cÖwZev`xMY ¶wZc~i‡Yi UvKv w`‡Z Kvj‡¶cb Llez 

¶wZc~i‡Yi UvKv cwi‡kv‡a ¢hmðl à¡l¡ fz³†fvMx‡`i‡K GK ai‡Yi ARvbv AvksKvi gv‡S wbgw¾Z K‡i ivLv nq| 

‡mRb¨ ¶wZc~i‡Yi gvgjvq e¨vsK †iU nv‡i ¶wZc~i‡Yi mv‡_ my` cÖ̀ v‡bi eva¨evaKZv _vKv cª‡qvRb| ¶wZc~iY GKwU 

†`bvi g‡Zv, GKwU F‡Yi g‡Zv hv my`mn cwi‡kvwaZ nq|  

 

66. ¶wZc~i‡Yi mv‡_ my` †`qvi Dc‡i New India Assurance Co. Ltd. v. Satendar and Ors 
(Civil Appeal No. 4725/2006) (2006) 13 SCC 60 j¡LŸj¡l l¡u fviZxq mycÖxg †KvU© 9 eQi eqmx GKwU 

wkï‡K cÖ̀ Ë ¶wZc~i‡Yi mv‡_ 7.5% nv‡i my` cÖ̀ vb K‡ib| fviZxq mycÖxg‡KvU© State of Hariyana and 
Another vs. Jasbir Kaur and Others gvgjvqI (Civil Appeal No. 3523 of 2003) (2003) (7) 
SCC 484) GKBfv‡e ¶wZc~i‡Yi mv‡_ 9% my` †hvM K‡ib| GQvovI Barshan and Others vs. Union of 
Inda (1999) DLT 432; 1999 (49) DRJ 655; ACJ 578 gvgjvi GKwU XvKbvwenxb g¨vb‡nv‡j cwZZ n‡q 

¯‹vZvi wmsn bv‡g GK e¨w³ g„Zy¨eiY Kivq w`jøx nvB‡KvU© D³ gvgjvq ¶wZc~i‡Yi mv‡_ 12% my` avh© K‡ib hv wcwUkb 

`v‡q‡ii ZvwiL †_‡K cwi‡kva bv nIqv ch©šÍ Rgv Ki‡Z n‡e| GKBfv‡e Varindra Prasad v. B.S.E.S. 
Rajdhani Power Ltd. (WP No. 8924/2007) gvgjvq w`jøx nvB‡KvU© ARq Kzgvi bvgK DESU K‡jvbxi 

10 eQ‡ii GKwU †Q‡j miKvix fe‡bi Qv` a‡m gviv †M‡j mvsweavwbK AB‡b 15,26,000 UvKv ¶wZc~iY †`q Ges 

D³ ¶wZc~i‡Yi mv‡_ 9% nv‡i my` cÖ̀ v‡bi wb‡ ©̀k †`q| GKBfv‡e Subramanium and another vs. Delhi 
Metro Rail Corporation (WP No 5024/2001) gvgjvq jvjy bv‡g 8 eQ‡ii GKwU †Q‡j †W«‡b Wy‡e gviv 

hvIqvq w`jøx nvB‡KvU© 6,99,140 UvKv ¶wZc~i‡Yi mv‡_ 9% nv‡i my` cÖ̀ v‡bi wb‡ ©̀k †`q| GKBfv‡e Ram 
Kishore v. Municipal Corporation of Delhi 2007(97) DRJ 445; (2007) AD (delhi) 441  
gvgjvi w`jøx nvB‡KvU© ¶wZc~iY cÖ̀ v‡bi mv‡_ 6% nv‡i my` cÖ̀ v‡bi wb‡ ©̀kbv †`q hv wiU gvgjv `v‡q‡ii mgq †_‡K 

cwi‡kva bv Kiv ch©šÍ cwi‡kva‡hvM¨|  

 
67. Ef¢l¢õ¢Ma Bm¡Qe¡ J fkÑ¡m¡Qe¡u Bj¡cl A¢ija Aœ l¦m¢V Q§s¡¿¹ ®k¡NÉz 

 
68. AaHh, Bcn qu ®k, Aœ l¦mwU P~ovšÍ Kiv n‡jv| 

 
69. p¾c£fl …çRs¡ O¡V m¡m ®h¡V X¥h 18 Se k¡œ£l jªa¥É 8 J 9ew fÐ¢afràul Ahqm¡u pwO¢Va quR k¡ 

fÐj¡¢Za paÉ Hhw Eš² “Ahqm¡ (Negligence)” BCepwNa LaÑªaÅ hÉ¢alL  Ll¡ quR ¢hd¡u Eš² “Ahqm¡ 

(Negligence)” Hl L¡e BCeNa L¡kÑL¡¢la¡ e¡C jjÑ ®O¡oZ¡ Ll¡ qm¡ Hhw 18 Se jªa hÉ¢š²l f¢lh¡lL 
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r¢af§lZ fÐc¡e 8 J 9ew fÐ¢afràul LlZ£u L¡kÑqa¥ Eš² r¢af§lZ fÐc¡el ¢ecÑn fÐc¡e Ll¡ qm¡z Bjl¡, Aaxfl, 
¢ejÀ h¢ZÑa Bcn Hhw ¢ecÑne¡pj§q fÐc¡e Llm¡jx 

1z pw¢hd¡el Ae¤µRc 32 ®j¡a¡hL fÐcš ®j±¢mL A¢dL¡l ab¡ ®hyQ b¡L¡l A¢dL¡ll fÐj¡¢Za qlZ 

(Proved infringement) qm p¡w¢hd¡¢eL Bc¡ma ab¡ q¡CL¡VÑ ¢hi¡N pw¢hd¡el Ae¤µRc 102 Gi 

AvJa¡u r¢af§lZ fÐc¡e Lla HM¢au¡lpÇfæz  

 
2z  p¡w¢hd¡¢eL Bc¡ma ab¡ q¡CL¡VÑ ¢hi¡N LaÑªL pw¢hd¡el Ae¤µRc 102 Hl AvIZvu H A¢dL¡l fÐ¡CiV 

BCe (Private Law)-H fÐcš  r¢af§lZl c¡h£ Bc¡ul A¢dL¡ll A¢a¢lš² ¢qph NZÉ qhz  
 

3z plL¡l£ LjÑLaÑ¡-LjÑQ¡l£NZ LaÑªL ¢Lwh¡ l¡øÌl fÐ¢aù¡e h¡ fÐ¢aù¡epj§q LaÑªL f§lZk¡NÉ r¢al Afl¡d 
pwN¢Wa qm ¢iL¢Vj ab¡ jªa hÉ¢š²l f¢lh¡ll ®kL¡e pcpÉ Abh¡ a¡q¡cl fr ®kL¡e hÉ¢š² Seü¡bÑ 
q¡CL¡VÑ ¢hi¡N pw¢hd¡el Ae¤µRc 102 Hl BJa¡u r¢af§lZ Qu j¡jm¡ c¡ul Lla qLc¡lz  

 
4z plL¡l£ LjÑLaÑ¡-LjÑQ¡l£NZ LaÑªL ¢Lwh¡ l¡øÌl fÐ¢aù¡e h¡ fÐ¢aù¡epj§q LaÑªL f§lZk¡NÉ r¢al Afl¡d 

pw¢nÔø LjÑLaÑ¡-LjÑQ¡l£ ¢Lwh¡ l¡øÌl fÐ¢aù¡e h¡ fÐ¢aù¡e pj§ql L¢We c¡uhÜa¡ (Strict liability)z 
 

5| 18wU cwiev‡ii cÖwZwU cwievi‡K 15 j¶ UvKv K‡i †gvU 18 x 15,00,000 = 2,70,00,000/= (`yB 

†KvwU 70 j¶ UvKv gvÎ) UvKv hvi A‡a©K BIWTC (8bs cÖwZev`x) Ges A‡a©K CDC hv 9bs cÖwZev`x 

†P‡Ki gva¨‡g ¶wZMȪ ’ cwiev‡ii Kv‡Q AÎ ivq cÖvwßi 30 Kg©w`e‡mi gva¨‡g n¯ÍvšÍi Ki‡e Hhw ¶wZc~i‡Yi 

A¢a¢lš² ¢qph gvgjv `v‡q‡ii ZvwiL †_‡K ïiæ K‡i ¶wZMȪ ’‡`i GKvD‡›U ¶wZc~i‡Yi UvKv Rgv  ch©šÍ 

cÖPwjZ e¨vsK †iU Z_v 8% nv‡i my` fË¢ah¡c£NZ cwi‡kva Ki‡e| 

 
6z clM¡Ù¹L¡l£ ®j¡x S¢ql¦m Cpm¡j Hhw ¢h‘ HÉ¡Xi¡LV Bë¥m q¡¢mjL r¢aNËÙ¹  hÉ¢š²NZl fr  Seü¡bÑ 
Aœ j¡jm¡ c¡ull  SeÉ ¢hno deÉh¡c ‘¡fe Ll¡ qm¡z 

 
7z Aœ l¡u J Bcnl Ae¤¢m¢f h¡wm¡cnl pLm f¡h¢mL J fÐ¡CiV ¢hnÄ¢hcÉ¡mul BCe ¢hi¡Nl 
®Qu¡ljÉ¡e hl¡hl C-®jCm Hl j¡dÉj fÐlZl SeÉ ¢ecÑn fÐc¡e Ll¡ qm¡z 

 
8z Aœ l¡u J Bcnl Ae¤¢m¢f AdÙ¹e Bc¡mal pLm ¢hQ¡lLL C-®jCm Hl j¡dÉj f¡W¡e¡l SeÉ p¤fÐ£j 
®L¡VÑl l¢SøÌ¡l ®Se¡lmL ¢ecÑn fÐc¡e Ll¡ qm¡z 

 

9z Aœ l¡u J Bcnl Ae¤¢m¢f Judicial Administration Training Institute (JATI)-®a f¡W¡e¡l 
SeÉ p¤fÐ£j ®L¡VÑl ®l¢SøÌ¡l ®Se¡lmL ¢ecÑn fÐc¡e Ll¡ qm¡z  

 

 70. Aœ l¡u J Bcnl A¢hLm Ae¤¢m¢f fÐu¡Se£u hÉhÙÛ¡ NËqZl ¢e¢jš pLm frL â¦a Ah¢qa Ll¡ ®q¡Lz  
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Editors’ Note: 
The petitioners, paternal grandparents of the minor children, filed this Writ petition after 
death of their son (father of the minors), seeking a direction to produce them before the Court 
so that the High Court Division can be satisfied that the minors are not being held in their 
mother’s custody without lawful authority. Mother of the minor children contested the Rule 
and it transpired that between the parties suit for custody of the minor children is pending in 
Family Court in which Family Court issued various orders providing visitation right to the 
petitioners. But the claim of the petitioners was that even after such orders by the Court the 
mother of the minors did not let them to visit the minor children and therefore they were 
compelled to file the Writ Petition. The High Court Division talking with the minor children 
found that the minor children enjoy the company of their mother and have very cold 
relationship with the petitioner no.1. The High Court Division held that in deciding such 
cases “welfare of the minor” has to be given paramount importance and consequently decided 
that welfare of the minor children will be best served in the custody of their mother until 
disposal of the suit for custody pending in the Family Court. But petitioners can visit her 
house on mutual consent and understanding with the mother of the children and can meet 
them at any place, date and time on agreement but having no binding effect on the mother. It 
also directed the Family Court to complete the trial of the family suit expeditiously.  
 
Key Words:  
Custody of minor children; visitation right;  Section 25 and 17 of Guardian and Wards Act, 
1890; Article 102 of the Constitution of the People’s Republic of Bangladesh; 
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Custody of minor children: 
Claiming of custody or of visitation right cannot be a matter of right and acquire by 
exerting force whatever the age of the minors may be. It totally depends on the welfare 
of the minors and that of the free wishes of the minor until and unless, the person whose 
custody the minor is staying loses his/her right.             ...(Para 34) 
 
Section 25 and 17 of Guardian and Wards Act, 1890: 
In this aspect, we have also meticulously gone through the provision employed in section 
25 of Guardian and Wards Act, 1890. The essence of such provision also denotes the 
welfare of a minor child in case of giving custody of his/her person or property. Section 
17(2) of the Act ibid also reiterates the factors to be considered by the court in 
appointing guardian where in sub-section (3) has vested right upon the court to consider 
the issue of custody in case the minor is old enough to form an intelligent preference to 
stay. And that preference is to be assumed by the court considering surrounding 
circumstance. In both sections only “welfare of the minor” has been given paramount 
importance.                         ...(Para 36) 
 

JUDGMENT 
Md. Mozibur Rahman Miah, J. 
 
    1. On an application under Article 102 of the Constitution of the People’s Republic of 
Bangladesh, this Rule Nisi was issued calling upon the respondent no. 7 (mother to the 
detenues) to show cause as to why she should not be directed to produce the detenues, minor 
girl, “Delisha Jahan Arikha” date of birth, 16.05.2011 and minor boy, “Jawad Al Zubair” date 
of birth, 13.09.2013 daughter and son of Most. Jannat Ara Khatun (respondent no. 7-mother) 
and late Niaz Mohammad Ashfaque-Ul Alam (only son of the petitioners) unlawfully 
detained by the said respondent no. 7 at an unknown location and bring them before this court 
in person directing the respondent no. 4 to assist this court by instructing the respondent no. 7 
to bring the detenues so that, this court can be satisfied that the minors are not being held in 
custody without lawful authority or  in unlawful manner and/or pass such other or further 
order or orders as to this court may seem fit and proper. 
 
    2. At the time of issuance the rule, this court also directed the respondent no. 7, mother of 
the minor children to produce them before this court in person on 21.11.2021. 
 
    3. The salient facts so have been figured in the instant writ petition are: 

The petitioners are paternal grandparents of the detenues (hereinafter referred to as minor 
children) named, “Delisha Jahan Arikha” and “Jawad Al Zubair”. Since their only son and 
the father of the minors children died on 27.08.2020 getting infected with Covid-19, the 
petitioner no. 1 and his wife petitioner no. 2 are now the legal guardian of the minor children 
as per Islamic principle of guardianship and are concerned of their well-being and have 
sufficient interest to file this writ petition. It has been stated that, petitioner’s son, late Mr. 
Niaz Mohammad Ashfaque-Ul Alam (Father of the minor children) and respondent no. 7 
(mother of the minor children) got married on 19.11.2009 following Islami Sharia fixing 
dower at taka 37,00,001/-. Thereafter, above 2(two) children were born out of the wedlock. 
On 29.08.2019, all of a sudden the respondent no. 7- mother went to the school of the minor 
children and submitted a false application stating that, both of them would be travelling 
abroad for medical purpose and picked up the minor children from the school and took them 
with her to her parents’ house without consulting the late father of the children or the 
petitioners or notifying the whereabouts of the two children. It is worthwhile to mention here 
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that, the late father of the detenues divorced the respondent no. 7 that came into effect on 
08.09.2019. However, during the lifetime, the father of the minor children on 15.10.2019 had 
filed a suit being Family Suit No. 906 of 2019 against the respondent no. 7 in the 5th 
Additional Assistant Judge and the Family Court, Dhaka claiming custody of the minor 
children. However, on an application under section 16A of the Family Courts Ordinance, 
1985, the learned Judge on 20.11.2019 passed an interim order holding that, the minor 
children would be staying with their late father, every week for 2 days, i.e. from Friday 9.00 
a.m. to Saturday 9.00 p.m. That order was however challenged by the respondent no. 7 in 
Family Appeal No. 223 of 2019 and the previous order was then modified maintaining that, 
2nd and 4th Friday every month, the late father will visit his two minor children from 09.00 
a.m. to 06.00 p.m. at a convenient place to be chosen by both parties. However, against the 
said order, the late father of the children filed a Civil Revision being Civil Revision No. 979 
of 2020 before this court and the order passed earlier was modified on 16.08.2020 whereby 
late father was allowed to keep the minor children in his custody from 9.00 a.m. to 6.00 
p.m. on 2nd and 4th Friday every month but unfortunately, the late father died on 27.08.2020 
from Covid-19 before enjoying the fruit of the said order. It has further been sated that, 
before the demise of the father of the minor children, the petitioners had requested the 
respondent no. 7, mother and her family to allow the minor children to meet their father one 
last time but it was not heeded to. Even after the death of the late father of the minor children, 
the petitioners kept on requesting the respondent no. 7-mother and her family to allow the 
minor detenues to meet the petitioners and spend some time alone but to no avail. 
 
    4. Therefore, finding no other alternative, the petitioners have compelled to file another 
suit being Family Suit No. 782 of 2020 before the Assistant Judge, 5th Additional Court and 
Family Court, Dhaka where they submitted an application under 16A of the Family Court 
Ordinance, 1985 praying for an interim custody of the minor children only for a day in a 
week. The Family Court then by order dated 26.11.2020 allowed the petitioners to stay with 
the minor children from Friday 10.00 a.m. to Saturday 10.00 a.m. and the said order is 
reproduced below:  

Ò... cieZ©x Av‡`k bv †`Iqv ch©šÍ bvevjKØq‡K mßv‡n 01 w`b ïµevi mKvj 10.00 NwUKvq MªnY I kwbevi 

mKvj 10.00 NwUKvq weev`x gv‡qi wbKU †diZ cª̀ vb Ki‡eb| ...Ó 

 

    5. But as the respondent no. 7 tried to avoid the said order of the Family Court, the 
petitioners then brought the matter to the notice of it and sought assistance of the police to 
enforce the order. Then, the Family Court by order dated 06.01.2021 modified its earlier 
order and debarred any third party except for the paternal grandparents of the minor children 
to be present at the time of their visitation. The said order in verbatim is as under: 

ÒAv`vj‡Zi 26.11.2020 Bs Zvwi‡Li `v`v `v`xi mv‡_ †`Lv Kivi Av‡`k ejer ivLv n‡jv| Z‡e kZ© _v‡K 

†h- `v`v `v`xi K_vq bvevjKØ‡qi Dcw ’̄wZi mgq dycv-dywc ev Ab¨ †Kv‡bv Z„Zxq e¨w³ hvi Dcw ’̄wZ‡Z 

bvevjK ev bvevwjKvi wbivcËvq weNœ NU‡Z cv‡i Zv‡`i Dcw ’̄Z _vKv evwiZ Kiv n‡jv| G †¶‡Î weev`x wb‡R 

bvevjKØq‡K Zvi `v`v `v`xi evmvq †cŠ‡Q w`‡e Ges w`‡q wb‡R wbwðZ n‡e evmvq `v`v `v`x e¨wZ‡i‡K Z„Zxq 

†Kvb e¨w³i Dcw ’̄wZ †bB Ges cieZ©x‡Z ev`x A_©vr `v`v bvevjKØq‡K Zvi gvZvi evmvq gvZvi Kv‡Q †cŠ‡Q 

w`‡e|Ó 

 
    6. However, against the said order, the respondent no. 7 took an appeal being Family 
Appeal No. 08 of 2021 before the court of District Judge, Dhaka and the said Appellate Court 
by order dated 21.01.2021 modified the order of the Family Court holding that: 

ÒAÎ cvwievwiK AvcxjwU Dfq c‡¶i m¤§wZ‡Z cwieZ©xZ AvKv‡i gÄyi Kiv n‡jv| weÁ wbgœv`vjZ KZ©…K 

cª̀ Ë weMZ 06.01.2021 Zvwi‡Li Av‡`kwU cwieZ©x‡Z AvKv‡i mskv‡avb c~e©K cªwZ mßv‡ni ïµevi mKvj 

10 NwUKvq mgq †imcb‡W›U c¶ (bvevjKØ‡qi `v`v) GKRb gwnjv AvBbRxexi Dcw ’̄wZ‡Z AvcxjKvix (gv) 
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Gi wbKU n‡Z †imcb‡W›U (`v`v) Gi evmvq wb‡q Avm‡eb Ges ivZ 08.00 NwUKvi g‡a¨ †imcb‡W›U c¶ 

(`v`v) wbR `vwq‡Z¡ AvcxjKvix (gv) Gi Kv‡Q †cŠ‡Q w`‡eb|Ó 

 
    7. It has further been stated that, though the appeal was allowed with the consent of the 
parties, yet the respondent no. 7, mother filed a petition for review on 16.02.2021 being 
Family Review No. 77 of 2021 challenging the order stating that, she did not confer any 
authority on her lawyer to make consent on her behalf. However, the said review is still 
pending. It has also been stated that, even then the petitioners in compliance with the order of 
the Appellate Court, went to the house of respondent no. 7, mother to see the minor children 
when she and her father called journalists and cameramen from different news channel and 
those of hooligans of that area and threatened the petitioners with dire consequences and thus 
created a hostile environment which cast a negative impact on the nascent mind of the minor 
children and ultimately returned. Thereafter, the petitioners filed a series of General Diaries 
(GD) and applications to the Family Court below but it served no positive outcome and 
hence, the petitioners have filed the instant writ petition and obtained the rule and an interim 
direction made upon the respondent no. 7 to produce the minor children before this court, 
which has been complied with. 
 
    8. Ms. Fawzia Karim Firoze along with Mr. Quazi Maruful Alam, the learned counsels 
appearing for the petitioner upon taking us to the writ petition at the very outset submits that, 
in absence of the late father of the minor children, the petitioner no. 1 is their legal guardian 
and as such denying their custody and visitation rights, is totally illegal, unlawful and as such, 
the minor children should be set at liberty to be with the petitioners. 
 
    9. The learned counsel next submits that, the late father of the minor children fought to his 
last breath to get the custody of his children in the subordinate court and to the Hon’ble High 
Court Division and got favourable order but the respondent no. 7-mother on different excuses 
kept on debarring access of the minor children to their late father and now grandparents just 
to satisfy her personal grudge and as such, the minor children should be set at liberty to be 
with the petitioners. 
 
    10. The learned counsel further contends that, it is an unprecedented and inhuman 
approach denying all human values and humanity that, the respondent-mother did not allow 
the minor children to see the dead body of their late father˗ the only son of the petitioners 
which raises a big question about the morality, humanity, ethics and values of the respondent-
mother which manifests that, the welfare of the children cannot be secured to a person who is 
unable to show minimum level of humanity even to a dead person and as such, the minor 
children should be set at liberty to be with the petitioners. 
 
    11. The learned counsel next contends that, the welfare of the children, general, moral and 
that of spiritual upbringing are being materially hampered due to the unlawful detention of 
the minor children with respondent-mother and her family. 
 
    12. When we pose a question to the learned counsel for the petitioners to show us the 
authority to the effect that, in absence of the father, the paternal grandparents are entitled to 
the custody of the minor child. In response to that, the learned counsel has referred a decision 
held in the case of Haroon Rashid-vs-Additional District Judge of the Lahore High Court 
reported in 2018 MLD 1793 where in paragraph no. 6, it has been observed that, the maternal 
grandmother can be given visitation schedule in case of mother of a minor died over their 
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father and then submits that, the said principle is equally applicable in the facts and 
circumstances of the instant case. 
 
    13. The learned counsel in that connection further adds that, under the Guardian and Wards 
Act, 1890 the grandparents herein the petitioners are the legal guardian of the minor children 
in absence of their father and thus under no circumstances, can custody of the minor children 
be given in favour of their mother. 
 
    14. The learned counsel lastly contends that, the petitioners’ lawful custody to the minor 
children in absence of their father is being denied by the respondent no. 7-mother unlawfully 
and in that respect, the learned counsel has thus placed her reliance on the decision in the case 
of Abdul Jalil and others-Vs-Sharon Laily Begum reported in 50 DLR (AD) 55. Insofar in 
regard to set a third place giving visitation right to the petitioners, the learned counsel has 
also referred an unreported judgment dated 08.03.2021 of the Appellate Division passed in 
civil petition for leave to appeal no. 942 of 2020 and finally prays for make the rule absolute. 
 
    15. On the flipside, Ms. Sadia Tasnim, the learned counsel appearing for the respondent 
no. 7 very robustly opposes the contention of the learned counsel for the petitioners and 
submits that, writ itself is not maintainable as the minor children have legally been staying 
with their mother, respondent no. 7 which can in no way be termed as without lawful 
authority. 
 
    16. The learned counsel by referring to paragraph no. 21 to the writ petition has also 
intensified the above submission contending that, since the respondent no. 7 with her two 
minor children attended a birthday party at hotel ‘Westin’ in the evening on 13.09.2021 
hosted by the petitioner no. 1 on the order of the lower court so there has been no earthly 
reason to find that, the custody of the minor children with the respondent no. 7 be without 
lawful authority. 
 
    17. The learned counsel goes on to submit that, since the late father of the minor children 
divorced this respondent and before that, the children went through tormented situation and 
endured how their mother had been subjected to torture physically and mentally by their late 
father even without any resistance by the petitioners rather they gave indulgence to their late 
son to perpetuate such inhuman act on their mother so they got fearful whenever they came 
across with the petitioners and therefore, there is no point to give visitation right to the 
petitioners. 
  
    18. The learned counsel further submits that, the female child is close to attain puberty and 
at this juncture, physical presence of the respondent- mother with her is indispensible to 
dispel fear at this age of biological changes by morally boosting her but if visitation right is 
given at the residence of the petitioners or to stay with them, even for a certain time against 
her will, she will again go through mental trauma and therefore, petitioners are not entitled to 
any visitation right at their place or elsewhere. 
 
    19. By refuting to the contention of the learned counsel for the petitioner that, 
respondent no. 7 and her father had called journalists and photographers and local 
hoodlums when the petitioner no. 1 went to visit the minor children at the house of 
respondent no. 7, the learned counsel then asserts that, rather respondent no. 7 cordially 
greeted him (the petitioner no. 1) at her house but the minor children got scared seeing the 
petitioner no. 1 as they harkened back the harrowing event perpetrated by the their father 
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on their mother in presence of the said petitioner and hence the minor children may not 
be forced to be with the petitioners which might cause permanent mental injury affecting 
their normal growth. In regard to the submission of the learned counsel for the petitioners to 
give them visitation right even in a third place and that of the decision cited in that regard 
of the Appellate Division passed in civil petition for leave to appeal no. 942 of 2020, the 
learned counsel submits that, home is the only perfect place where the bond of relation can 
only be deepened and since such endeavour could not be materialized at home then in 
the birthday party celebrated at a hotel as revealed, so certainly the children will feel 
uncomfortable if any third place giving visitation right to the petitioners is given by this 
Hon’ble court, so the contention of the learned counsel for the petitioners to allow visitation 
right of the petitioners in a third place cannot be any viable option and thus not sustainable. 
 
    20. The learned counsel wrapped up her submission contending that, father is the legal 
guardian of a minor child but in the instant case, the unfortunate children lost their father 
prematurely and now their only shelter in the earth are left with their loving mother who has 
not yet married a second husband for the sake of welfare and upbringing of her minor 
children and has now become the legal guardian in absence of their deceased father and 
hence, the petitioners cannot force to have visitation right of the minor children as they have 
no regard to the petitioners and literally don’t feel comfortable of their presence and thus 
prays for discharge of the rule. 
 

Deliberations 
 
    21. We have considered the submission so advanced by the learned counsels for the 
petitioners and that of the respondent no. 7. 
 
    22. There has been no denying the fact that, the family suit being Family Suit No. 782 of 
2020 filed by the petitioners under section 5 of the Family Courts Ordinance, 1985 is now 
pending before the Assistant Judge, 5th Additional Court and Family Court, Dhaka over the 
custody of the minor children. It is also admitted that, in regard to interim custody (or 
visitation right) finally the appellate court below (in Family Appeal No.  08 of 2021) vide 
order dated 21.01.2021 directed to bring the minor children by the petitioners from the house 
of the respondent no. 7 in presence of a lady Advocate at 10.00 a.m. every Friday of the 
month and to return to the house of the respondent no. 7 by 08.00 in the night also by the 
petitioners. However, that order is now under challenge by the respondent no. 7 in Family 
Review No. 77 of 2021. 
 
    23. It is the contention of the learned counsel for the petitioners that, even to give effect of 
the said order of the appellate court below, the petitioners went to the house of respondent no. 
7 but the said order could not be implemented due to non-cooperation of the respondent no. 7 
and her parents who exerted threat when they went to visit their grandchildren which actually 
compelled them to file this writ petition. During the midst of hearing placed at the bar, we 
even heard the petitioner no. 1 and respondent no. 7 personally finding them in the court- 
who traded blame to each other in regard to the situation stemmed from the visitation of the 
minor children. However, from the trend of the submission placed by the learned counsel for 
the contending parties, we assume that, the petitioners are now asking for visitation right of 
the minor children only whatever manner it be which actually brings the point-in-issue in a 
narrow space for adjudication of the instant rule. 
 



16 SCOB [2022] HCD   M Nazim Uddin & anr Vs. Bangladesh & ors    (Md. Mozibur Rahman Miah, J)       134 

24. In course of hearing, we also felt it expedient to converse the minor children and then 
asked the respondent no. 7 to produce them by 4.00 p.m. on 26.05.2022 at our office 
chamber. At that, the learned counsel for the petitioners urged the court not to converse the 
minor children in presence of their mother-respondent no. 7. We did so and accordingly, they 
were produced and at first place, we talked to the children in a playful manner which were 
mostly revolved around their education, their hobby, their daily routine and mode of 
transportation and the person accompanied them to and from their school. After that, we 
asked the petitioner no. 1 to join the conversation at our office chamber and moment he 
stepped into the room and greeted the children, they did not respond and remained calm. At 
this, when the petitioner tried to intimate himself with the children by reminding them about 
the gift he presented in the last birthday, both the children even kept silent. At this, we asked 
the children whether they knew the petitioner no. 1 and wanted to visit his house, they just 
nodded their head but declined to visit him. During ten minutes of stay at our chamber, the 
petitioner no. 1 had tried to impress the children to stay with him at any place at their will 
reminiscing happy moment of last birthday party at hotel Westin, but they did not utter a 
single word. At this, we asked the children why they were behaving so as the petitioner no. 1 
adored them too much, then the girl child retorted that, he (petitioner no. 1) misbehaved with 
her mother when she lived with their late father at his house. As the children did not seem to 
have intimate with the petitioner no.1 and rather kept on feeling uncomfortable with the 
presence of the petitioner no. 1 and rather turned back their face from the petitioner no. 1, we 
then found it ungraceful for him and requested him to leave our chamber. Then we allowed 
respondent no. 7 in our chamber and as soon as she stepped into the room the male child 
jumped into her lap and it seemed to us that, both the children heaved a sigh of relief and 
started chatting with each other even without our intervention. At this, we wanted to know 
from her, respondent no. 7, how she would afford the cost in upbringing the minor children 
as she seemed to be a house maker, she  then replied that, she already got herself involved 
with the business of her father and she needed no cooperation from the petitioner no. 1 to 
maintain her children. At the same time, she also said that, if the petitioner no. 1 voluntarily 
came forward assisting the minor children for their maintenance and cost of education she 
will accept that. Insofar as regard to visitation right of the petitioner no. 1 of the minor 
children, she assured that, petitioner no. 1 can visit her children at her residence but she was 
not in a mental position to allow the children to go to his house reasoning that, if they go 
there they will be traumatized remembering past painful event perpetrated on her by her late 
husband in presence of the petitioners. She further pleaded that, in absence of her late 
husband vis-à-vis the late father of the minor children, the visitation of the children by the 
petitioners at that house is rather an inhuman demand. 
 
    25. Basically, going by a slew of decisions passed on the issue of custody of minor child in 
our jurisdiction, we find that, the case in hand is a bit different from those of the common 
cases over claiming custody as well as visitation right of minor children. The case in hand, 
not the father of the children rather their paternal grandparents are seeking visitation right. In 
such an exceptional circumstances, we asked the learned counsel for the petitioners to refer 
authority where such right has been given to grandparents over their mother but the learned 
counsel failed to come up with any decision of this court or Appellate Division rather frankly 
submitted that she tried her best but failed to find any authority over that issue. However, at 
the fag-end of the hearing, the learned counsel has supplied us with an unreported 
decision of the Appellate Division dated 08.08.2021 passed in civil petition for leave to 
appeal no. 942 of 2020 related to giving visitation right in a third place then at the time of 
passing the Judge, a decision of Lahore High Court in regard to providing custody to a 
maternal grandparent discussed above. 
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    26. On going through the first judgment, we find that, father of the minor children was 
directed to let her mother visit to the minor children at Westin hotel- a third place which the 
father had violated for none but for non-cooperation of the minor children. The fact figured in 
the said judgment appears to be totally different with the present one. Because, in the 
judgment referred, the children were old enough and at an impressionable age of 15 and 13 
who kept on disrespecting their mother even at the third place (in presence of a lady 
Advocate appointed by the Appellate Division) ostensibly for taking second husband by their 
mother and sometimes the children had left the venue during visitation hour which their 
father actually could not control. 
 
    27.In line with the above decision, the learned counsel kept on harping for selecting a third 
place and to give visitation right to the petitioner no.  1 in the context of failure in carrying 
out such right at the residence of respondent no. 7 earlier. 
 
    28. But ironically, what we experienced ourselves with the attitude of the children shown 
to the petitioner no. 1 at our chamber does not impel  to assume, it would serve any positive 
outcome if any third place is set giving visitation right to the petitioners. At our official 
chamber, the petitioner no. 1 had to leave his grandchildren (detenues) heartbroken and 
during his short stay, he tried his level best to impress the minor children but went in vein. 
However, only for that, we don’t come to any conclusion negating such right of the 
petitioners because such attitude of the minor children towards in petitioner no. 1 could 
change with time but thing is that, at this stage, we don’t find any convincing ambiance to 
select a third place giving visitation right to the petitioner no. 1. 
 
    29. Then again, in regard to giving short custody or visitation right of the grandparents 
over the mother, the decision cited of Lahore High Court is found to be totally distinguishable 
with the present case. In the cited case, the maternal grandmother was given custody over the 
father considering love, affection and maximum interaction with her which is totally absent in 
the instant case given the foregoing discussion where we found that a hostile atmosphere in 
regard to relationship let alone happy one among the petitioners and the minor children are 
now persisting. 
 
    30. The learned counsel for the petitioners has also relied upon a decision reported in 50 
DLR (AD) 55 (Abdul Jalil and others-Vs-Sharon Laily Begum). In the said decision, two 
paramount ratios have been set at rest in regard to giving custody of a minor child which runs 
as under: 

“In a proceeding for Custody of child it is not the rights of the parties but the rights 
of the child which are at issue. 
In the circumstances, we have come to the conclusion that the custody issue be 
decided upon evidence as to where the interest and welfare of the children actually 
lie. The High Court Division has not done it and we consider it inexpedient in the 
facts of the present case to decide the issue merely on the basis of affidavits and 
submissions.” 
 
“Normally the minor children should be with their mother as long as she does not 
earn any disqualification for such custody and if there is a breach of this normal 
order brought about by a unilateral act of the father or anybody on his behalf, the 
aggrieved mother has the right to move the High Court Division under Article 102 of 
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the Constitution for immediate custody of the children which may be ordered in the 
interest and for the welfare of the children.” 

 
    31. In the second part of the cited decision, our Appellate Division has already settled that 
writ in habeas corpus in maintainable in claiming custody of a minor child if circumstance 
deserves so as quoted therein and then propounded that the wellbeing of the children would 
be best served with the mother and since the male child (in the cited decision mentioned 
above) had attained an impressionable age of 12 years his custody was then given to his 
father and all other three female children with their mother. In the face of the said settled 
proposition of our apex court, we have no hesitation to conclude that, the said decision rather 
goes in favour of the case of the respondent no. 7 as the facts described by the petitioners in 
the instant writ petitioner clearly runs opposite to the observation and finding of the said 
decision as the petitioners is not the father of the minor children, having no nexus with the 
facts cited in the decision. 
 
      32. [***]1 
     

33. We perceive that, the petitioners’ want to forget their lost son embracing their 
grandchildren and look up their fond memory of their deceased son in the minor children and 
ready to do whatever the children require and thus pleaded for their pleasant company. We 
are not brushing aside the said sentiment. But in various decisions of our Appellate Division 
it has consistently been propounded that, to decide the custody of a minor child, it is none 
other than the welfare and wellbeing of the minor children which will be the determinant 
factor. So, the utmost priority to decide the issue of custody of a child vis-à-vis visitation 
right has to be determined only basing on the welfare of a child and of his/her happy 
upkeeping, herein the detenues. 
 

34 . At the same time, we do not draw the line on visitation rights of the  petitioners to 
their grandchildren. But it must be done basing on a cordial  and mutual understanding 
among the contending parties and good wishes and free will of the minor children something 
we find it to be absent in the instant case at this moment. Under no circumstances, can the 
petitioners claim to have such visitation “as of right” and force the respondent no. 7 or the 
minor children to give such right against the free will of the minor children. Claiming of 
custody or of visitation right cannot be a matter of right and acquire by exerting force 
whatever the age of the minors may be. It totally depends on the welfare of the minors and 
that of the free wishes of the minor until and unless, the person whose custody the minor is 
staying loses his/her right. Even though it is presumed that their choice, desire or wishes to 
stay has got no basis at their tender age but both of them  are  found  to  be  old  enough  to  
from  an  intelligent  preference. (underlined by us for supplying emphasis). 
 
    35. Because, it has not been found from the record and that of the submission of the 
learned counsels of the parties that, the children were well-behaved with the petitioner no. 1 
                                                
1 Expunged vide order dated 25 July 2022 passed by the Appellate Division in Civil Petition 
for Leave to Appeal No. 1838 of 2022 
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and co-operate with him whenever he visited them either in the house of the respondent no. 7 
or a hotel let alone at our official chamber even in absence of their mother. At this, the 
learned counsel for the petitioners showed us some photographs where the petitioners, 
respondent no. 7 and her minor children sat together. However, the photographs do not show 
the reality of actual relationship as found from the hearing. 
 

    36. In this aspect, we have also meticulously gone through the provision employed in 
section 25 of Guardian and Wards Act, 1890. The essence of such provision also denotes the 
welfare of a minor child in case of giving custody of his/her person or property. Section 17(2) 
of the Act ibid also reiterates the factors to be considered by the court in appointing guardian 
where in sub-section (3) has vested right upon the court to consider the issue of custody in 
case the minor is old enough to form an intelligent preference to stay. And that preference is 
to be assumed by the court considering surrounding circumstance. In both sections only 
“welfare of the minor” has been given paramount importance. 
 
    37. On top of that, centring the substantive issue, a family suit is still pending before the 
family court who will finally decide whose custody the welfare of the minors children will be 
best served in absence of their father- which is also the essence of the first part of the decision 
reported in 50 DLR (AD) 55. 
 
    38. With the cumulative discussion and observation made hereinabove, we are of the view 
that, welfare of the minor children will be best served in the custody of respondent no. 7. But 
petitioners can visit her house on mutual consent and understanding with the respondent no. 7 
and to meet the minor children at any place, date and time on agreement but having no 
binding effect on the respondent no. 7. 

 
Finding 

 
    39. In the result, the rule is disposed of with above observations. 
 

    40. It is however declared that, the detenues named, Delisha Jahan Arikha and Jawad Al 
Zubair are not held in custody without lawful authority or in an unlawful manner rather the 
custody of the minor children with respondent no. 7 stands lawful. 
 

    41. The minor children named, Delisha Jahan Arikha and Jawad Al Zubair will remain in 
the custody of the respondent no. 7 till disposal of Family Suit No. 782 of 2020. 
 

    42. The learned Judge, 5th Additional Assistant Judge and Family Court, Dhaka is directed 
to dispose of Family Suit No. 782 of 2020 as expeditiously as possible. 
 

    43. However, the respondent no. 7 is hereby directed not leave the country with the said 
minor children without prior permission of the said Family Court. 
 

    44. Let a copy of this judgment be communicated to the learned Judge, 5th Additional 
Assistant Judge and Family Court, Dhaka forthwith. 
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Editors’ Note: 
In the instant case the dead body of the victim was recovered with a scarf around his neck. 
3/4 days earlier a misunderstanding took place between the victim and a local female member 
and her husband centering their daughter which subsequently took a grave form. A death 
threat was openly given to the deceased by the accused persons. The informant suspected that 
the murder was the result of that dispute. The prosecution relied upon the circumstantial 
evidence. The trial Court found the accused guilty and accordingly sentenced them. The High 
Court Division, however, found that the prosecution had failed to prove the time, place and 
manner of and motive for the occurrence and adduced circumstantial evidence could not 
point to the guilt of the accused beyond any reasonable doubt. Consequently accused persons 
secured acquittal.   
 
Key Words:  
Section 302/34 of Penal Code; Section 342 of Code of Criminal Procedure; Time, place and 
manner; sufficiency of circumstantial evidence; motive;  
 
Prosecution to prove time, place and manner: 
In the instant case, the rickshaw puller was a vital witness, but he was not produced 
before the Court by the prosecution. No GD entry was lodged about the alleged threat 
made by the accused persons. From the evidence of the informant (brother of the 
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deceased), it appears that he had no knowledge about by whom his brother was taken 
away from the street and murdered him when the victim allegedly at  night  following 
09.02.2001 was going to his uncle’s house at Narindi from Chalar Bazar through a 
rickshaw. In the following morning, the dead body of the victim was found in Singua 
Fakir Sahabuddin Girls High School with a scarf around his neck. It is not clear from 
the evidence as adduced by the prosecution that under what circumstances, wherefrom 
and when the deceased started for Narindi from Chalar Bazar through a rickshaw and 
wherefrom he was missing. So, the prosecution failed to prove time, place and manner 
of occurrence having produced reliable evidence and this case is based on unlinked 
circumstantial evidence.                   ...(Para 53) 
 
Section 342 of the Code of Criminal Procedure, 1898: 
Incriminating evidence if not drawn to the attention of the accused persons that causes 
gross miscarriage of justice: 
In the instant case, it appears that incriminating evidence or circumstances sought to be 
proved against the accused persons were not drawn to the attention of the accused 
persons during examination under section 342 of Cr.PC caused a gross miscarriage of 
justice. The prosecution examined 11(eleven) witnesses as P.Ws but during the 
examination of the accused persons under section 342 of Cr.PC, the learned Judge 
mentioned that the prosecution examined 10(ten) witnesses inasmuch as the 
incriminating evidence was not drawn to the attention of the accused persons which 
caused a gross miscarriage of justice.                 ...(Para 54) 
 
The rule as regards sufficiency of circumstantial evidence: 
The rule as regards sufficiency of circumstantial evidence to be the basis of conviction is 
that the facts proved must be incompatible with the innocence of the accused and 
incapable of explanation by any other reasonable hypothesis than that of his guilt. If the 
circumstances are not proved beyond reasonable doubt by reliable and sufficient 
evidence and if at all proved but the same cumulatively do not lead to the inevitable 
conclusion or hypothesis of the guilt of the accused alone but to any other reasonable 
hypothesis compatible with the innocence of the accused then it will be a case of no 
evidence and the accused should be given benefit of doubt. If there is any missing link in 
the chain of circumstances, the prosecution case is bound to fail. In a case based on 
circumstantial evidence, before any hypothesis of guilt can be drawn on the basis of 
circumstances, the legal requirement is that the circumstances themselves have to be 
proved like any other fact beyond a reasonable doubt. If the witness examined to prove 
the circumstances are found to be unreliable or their evidence is found to be 
unacceptable for any other reason the circumstances cannot be said to have been 
proved and therefore there will be no occasion to make any inference of guilt against the 
accused. Circumstantial evidence required a high degree of probability, from which a 
prudent man must consider the fact that the life and liberty of the accused person 
depend upon his decision. All facts forming the chain of evidence must point 
conclusively to the guilt of the accused and must not be capable of being explained on 
any other reasonable hypothesis. Where all the evidence is circumstantial it is necessary 
that cumulatively its effect should be to exclude the reasonable hypothesis of the 
innocence of the accused.                    ...(Para 55) 
 
It is the established principle that the circumstances to be related upon by the 
prosecution must be fully established and the chain of evidence furnished by the 
circumstances should be so far complete as not to leave any reasonable ground for a 
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conclusion consistent with the innocence of the accused. The prosecution should have to 
prove various links in the chain of evidence to connect the accused and must clearly be 
established. The complete chain must be such as to rule out a reasonable likelihood of 
the innocence of the accused. The court is required to satisfy its test to prove a case on 
circumstantial evidence. Firstly, the circumstances from which an inference of guilt is 
sought to be drawn must be cogently and firmly established. Secondly, those 
circumstances must be of a definite tendency are unerringly pointing toward the guilt of 
the accused, and thirdly, the circumstances taken cumulatively should follow a chain so 
complete that there is no escape from the conclusion that within all human probability 
the crime was committed by the accused and none else.            ...(Para 56) 
 
It is a settled law that suspicion or doubt however strong might be, cannot be the basis 
of conviction.                       ...(Para 59) 
 
When to prove motive in a criminal case: 
In criminal cases, the prosecution is not required to prove the motive behind the crime 
but if the prosecution assigned the motive behind the crime, it must prove it.  

    ...(Para 62) 
 

JUDGMENT 
Mohammad Ullah, J:  
     

1. This Reference has been made by the learned Additional Sessions Judge, 1st Court, 
Gazipur (Trial Court) to this Division under section 374 of the Code of Criminal Procedure 
for confirmation of the death sentence awarded upon condemned prisoners (1) Md. Rafiqul 
Islam, son of Abdur Razzak, (2) Anar Hossain, son Shamsuddin Sheikh, (3) Selim, son of 
Nizam Uddin Sheikh, (4) Noyon, son of Bashir Uddin Sheikh, (5) Atikul Islam, son of Abdur 
Razzak and (6) Alam Sheikh, son of Shamsuddin Sheikh. The Trial Court having found the 
condemned prisoners guilty of the offence punishable under sections 302 and 34 of the Penal 
Code convicted them under section 302 of the Penal Code and sentenced them thereunder to 
death with a fine of taka 10,000/-(ten thousand) each,  by the judgment and order dated 
09.08.2016 in Session Case No. 181 of 2003. The Trial Court also having found the 
appellants Anwara Begum (now deceased), Abdul Motaleb and Sheikh Shamsuddin guilty of 
the offence punishable under sections 302 and 34 of the Penal Code convicted them under 
section 302 of the Penal Code and sentenced them thereunder to suffer rigorous 
imprisonment for life with a fine of taka 10,000/-(ten thousand) each, by the above mentioned 
judgment and order dated 09.08.2016. Against the said judgment and order of conviction and 
sentence dated 09.08.2016, passed by the learned Additional Sessions Judge, 1st Court, 
Gazipur in Session Case No. 181 of 2003,  the condemned prisoners Selim, Md. Rafiqul 
Islam, Atikul, Noyon, Alam Sheikh (now deceased), and Anar Hossain preferred Jail Appeal 
Nos. 290 of 2016, 291 of 2016, 292 of 2016, 293 of 2016, 294 of 2016 And 295 of 2016 
respectively. Against the impugned judgment and order of conviction and sentence dated 
09.08.2016 the condemned prisoners Rafiqul Islam, Anar Hossain, Noyon, Atikul Islam and 
Alam Sheikh (now deceased) preferred regular Criminal Appeal No. 7532 of 2016, convict-
appellants Most. Anwara Begum (now deceased), Abdul Motaleb and Sheikh Shamsuddin 
preferred regular Criminal Appeal No. 7897 of 2016, while condemned prisoner Selim 
preferred regular Criminal Appeal No.7463 of 2016.  
 

    2. As the Death Reference No. 103 of 2016 as well as the above-numbered appeals have 
arisen out of the self-same judgment and order have been taken up together for hearing and 
being disposed of by this single judgment.  
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    3. The prosecution case, in short, is that the informant Md. Asaduzzaman (P.W.1) aged 
about 28 years,  son of Jasim Uddin (P.W.5) of village Gagtia Uttar Para, Police Station- 
Kapasia, District-Gazipur lodged a First Information Report (FIR) on 10.02.2001 at 1:30 pm 
with the Officer-in-Charge, Kapashia Police Station, Gazipur alleging, inter alia, that his 
younger brother Sanaullah, aged about 20 years, on 09.02.2001 at about 10:00 pm went to 
Chalar Bazar after finishing his dinner and therefrom for personal reasons he started for his 
uncle’s house located at Narindi village under Monohordi Police Station. On the following 
day on 10.02.2001 at about 7:00 am the informant came to know from the public that the 
dead body of his brother Sanaullah was lying on the floor in Singhua Fakir Sahabuddin Girls 
High School with a scarf around his neck.   Having been informed about the incident, the 
informant along with his brother Atiqul Islam (P.W.3), uncle Babul Mia (P.W.7), neighbour  
Hafijuddin, uncle Khabiruddin, another uncle Nasiruddin (P.W.9), one Siddiqur Rahman, and 
20/25 others went inside the said classroom and found his brother lying therein wearing a red 
tracksuit and a scarf around his neck. After touching the body, the informant realised that his 
brother had passed away. From the nose of the deceased foam was coming out and his whole 
body was covered in dust and two T-shirts of the deceased were also found torn. Before 3/4 
days of the incident a misunderstanding took place between the informant’s brother and the 
local female member convicted Anwara and her husband convicted Motaleb regarding their 
daughter Mariam which subsequently took a grave form. A death threat was openly given to 
the deceased by the accused persons. The informant suspected that the accused persons 
namely Md. Rafiqul Islam, Atiqul, Abdul Motaleb, Anwara (now deceased), Alam Sheikh 
(now deceased), Anar Hossain, Shamsuddin Sheikh, Bashir Uddin (now deceased), Nizam 
Uddin Sheikh (now deceased), Selim, Noyon and Kamal (now deceased) strangled his 
brother to death taking him forcibly from the road to Monohordi. After the incident, the 
informant inferred from the attitude of the accused persons that they were indeed the 
murderers.   
 
    4. Accordingly, Kapasia Police Station Case No.7 dated 10.02.2001, under sections 302 
and 34 of the Penal Code was recorded which subsequently gave rise to G.R. Case No. 37 of 
2001. 
 
    5. The police during investigation into the case, visited the place of occurrence, prepared a 
sketch map along with index thereof, examined the witnesses under section 161 of the Code 
of Criminal Procedure and arrested 7(seven) accused persons, upon completion of the 
investigation having found a prima-facie case, the Investigating Officer submitted Police 
Report against twelve  suspected persons including the condemned prisoners and convict-
appellants recommending their trial under sections 302 and 34 of the Penal Code.  
 
    6. After submission of the charge sheet, the case record was transmitted to the court of 
Sessions Judge, Gazipur wherein Session Case No. 181 of 2003 was recorded. Thereafter the 
same were transferred to the learned Additional Sessions Judge, 1st Court, Gazipur for trial 
and disposal who framed charges against all the accused persons including condemned 
prisoners and the appellants under sections 302 and 34 of the Penal Code and the same were 
read over and explained to the accused persons, present in Court, to which they pleaded 
innocence and claimed to be tried. 
 
    7. The prosecution to bring home the charges against the accused persons examined in total 
11(eleven) witnesses as P.Ws who were cross-examined by the defence. Thereafter, the 
accused persons, present in the Court, were examined under section 342 of the Code of 
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Criminal Procedure to which they further claimed innocence and expressed their 
unwillingness to produce any defence witness.  
 
    8. The defence version of the case, as it appears from the trend of the cross-examination of 
the prosecution witnesses, is that the accused persons are innocent and have falsely been 
implicated in the case.  
 
    9. The learned Additional Sessions Judge, 1st Court, Gazipur after considering the evidence 
on record having found the condemned prisoners and the appellants guilty under sections 302 
and 34 of the Penal Code convicted and sentenced by the impugned judgment and order dated 
01.08.2016 and made the reference for confirmation of the death sentence, imposed upon the 
condemned prisoners as aforesaid.  
 
    10. Being aggrieved by and dissatisfied with the impugned judgment and order the convict-
appellants have preferred the above jail appeals and regular appeals. 
 
    11. Mr. Md. Bashir Ullah learned Deputy Attorney General appears for the State to support 
the reference as made by the learned Additional Sessions Judge, 1st Court, Gazipur and to 
oppose the appeals. 
  
    12. The learned Deputy Attorney General (DAG) taking us to the FIR, 161, 342 and the 
evidence on record submits that the condemned prisoners and the appellants in furtherance of 
their common intention have murdered the victim and as such the impugned judgment and 
order of conviction and sentence are not liable to be interfered with by this Court and the 
reference is deserve to be accepted. 
 
    13. The learned DAG having placed the evidence on record submits further that the 
prosecution upon producing reliable, credible and impartial witnesses proved the charge 
beyond reasonable doubt and, as such, the conviction and sentence as passed by the Trial 
Court should not be interfered with by this Court. 
 
    14. The learned DAG again submits that the circumstantial evidence is more convincing 
and cogent than the evidence of the eyewitness.  
 
    15. He adds that a witness can tell a lie but a circumstance does not. 
 
    16. The learned DAG in this regard seeks to rely on the decision in the case of the State 
Vs. Md. Aynul Haque reported in BCR (2004) 220. 
 
   17. The learned DAG also submits that the Trial Court drew the attention of the accused 
persons to the main incriminating pieces of evidence against them and mere omission on the 
part of the Trial Court to specifically draw the attention of the accused persons to the 
incriminating evidence does not always cause prejudice to them. 
 
    18. The learned DAG in this regard seeks to rely on the decision in the case of Mezanur 
Rahman and others Vs. The State reported in 16BLD(AD)(1996)293. With this submission, 
he prays for acceptance of the Death Reference and dismissal of the Appeals. 
 
    19. On the other hand, Mr Golam Abbas Chowdhury, learned Advocate appearing for the 
condemned prisoners and appellants in Criminal Appeal Nos. 7532 of 2016 and 7897 of 2016 
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submits that it is a case of subsequent embellishment. It is a case of no evidence and no link 
among the circumstantial evidence has been proved by the prosecution. A vital witness, 
rickshaw puller, had not come to the Court for which the circumstantial evidence could not be 
linked to the crime and murder of the deceased Sanaullah. 
 
    20. Mr Md. Aminul Islam, learned Advocate appearing for the condemned prisoners as 
well as the appellants in Criminal Appeal Nos. 7532 of 2016 and 7897 of 2016  submits that 
in a case based on circumstantial evidence, the circumstances from which the conclusion of 
guilt is to be drawn should be fully proved and those circumstances must be conclusive in 
nature to connect the accused with the crime but in the instant case, the prosecution failed to 
prove the connection between the accused and the crime and hence based on such 
circumstantial evidence the conviction and sentence is a serious miscarriage of justice. 
 
    21. The learned Advocate in support of his above submission places reliance on the case of 
Balwinder Singh Vs. State of Punjab,  reported in AIR 1996 (Supreme Court) 607. 
 
    22. In this regard, he also relied upon the decisions in the cases of State Vs. Arman Ali and 
others, reported in 42 DLR (AD) (1990) 50 and the case of Sree Robindra Nath Roy @ 
Rabindra and another Vs. The State, reported in 17 MLR (AD) 253. 
 
    23. The learned Advocate having relied upon the principle made in the aforesaid reported 
cases submits further that in a case of circumstantial evidence, the circumstances must be 
conclusive in nature and if two inferences are possible from the circumstantial evidence, one 
pointing to the guilt of the accused and the other also plausible that the commission of the 
crime was the act of someone else, the circumstantial evidence would not warrant for 
conviction of the accused. 
 
    24. The learned Advocate having placed a decision of Indian Jurisdiction, reported in AIR 
(2020) (Supreme Court) 180, submits that when the evidence adduced against the accused 
persons does not form a complete chain connecting them with the crime the accused persons 
are entitled to get benefit of the doubt. 
 
    25. He next submits that it is a well-settled principle that suspicion however strong cannot 
be a substitute for proof of a murder charge. 
 
    26. The learned Advocate in this regard relied on a decision in the case of  Swapan Vs. The 
state reported in 1MLR 205. 
 
    27. The learned Advocate lastly submits that the examinations of the condemned prisoners 
under section 342 of the Code having been done perfunctorily has seriously prejudiced them 
as incriminating evidence or circumstances sought to be proved against them was not put to 
their notice during examination under section 342 causing gross miscarriage of justice. 
 
    28. In support of his above submission, the learned Advocate places reliance on the case of 
the State Vs. Monu Miah and others reported in 54 DLR(AD) (2002)60. 
 
    29. Mr Moslim Uddin Bhuiyan, learned Advocate for the condemned prisoners as well as 
the appellants in Criminal Appeal No. 7532 of 2016 and 7897 of 2016 submits that P.Ws. 3, 
4, 7 and 9 in their statements, recorded under section 161 of the Code of Criminal Procedure, 
did not mention about the threat and searching of the victim on 09.02.2001 in the evening by 
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the accused persons and their evidence before the Court are beyond their previous statements 
made to the Investigation  Officer which ought to have been taken into consideration by the 
Trial Court but in the instant case, the Trial Court without considering such discrepancy 
convicted the condemned prisoners and appellants which should be interfered with by this 
Court. 
 
    30. In support of his above submission, the learned Advocate places reliance on the case of 
the State Vs.  Abdul Aziz and another reported in 23DLR (1971) 91 wherein it has been held 
that- 

“When the defence fails to use the previous statement of a witness for contradicting him 
under section 161 of the Code of Criminal Procedure the Judge can himself put questions 
under section 165 of the Evidence Act in order to bring the discrepancies on record. 

 
    31. Mr S.M. Abul Hossain learned Advocate appearing for the condemned prisoner Selim 
submits that the FIR, Statements,   recorded under section 161 of the Code, charge sheet and 
evidence of the prosecution have not been corroborated with each other and, as such, based 
on such unlinked circumstantial evidence the conviction and sentence are not well-founded 
and liable to be set aside. 
 
    32. The learned Advocate submits further that vital witnesses namely Farida, Abul 
Hossain, Abdus Samad Sardar, Siddiqur Rahman, Habibur Rahman, Ashraf Ali, Khokon 
Mia, Jahangir Alam, Kiron Mia, Golam Mostafa, Afaz Uddin, Manik Mia, Nobi Mia, Akbar 
Ali Majhi and Habibullah were not examined by the prosecution. 
 
    33. The learned Advocate submits that if those vital witnesses were examined by the 
prosecution they would not have supported the prosecution case. 
 
    34. The learned Advocate again submits that there is no legal evidence available on record 
to support the conviction and sentence as awarded against condemned prisoners and he prays 
for rejection of the Death Reference as well as acquittal of the condemned prisoners. 
 
    35. The learned Advocate finally submits that there is no legal evidence available on 
record to justify the death sentence as awarded to condemned prisoner Selim. 
 
    36. With the above submissions, all the learned Advocates for the condemned prisoners 
and the appellants pray for allowing the appeals as well as rejection of the death reference 
and pray for acquittal of the condemned prisoners and the appellants. 
 
    37. It appears from the record that the condemned prisoner Alam Sheikh was one of the 
appellants in Criminal Appeal No. 7532 of 2016 who died on 05.10.2021 and convict Most. 
Anwara Begum one of the appellants in Criminal Appeal No. 7897 of 2016 also died on 
16.09.2019. In such facts and circumstances, the Death Reference and Criminal Appeal Nos. 
7532 of 2016 and 7897 of 2016 would be abated so far it relates to the condemned prisoner 
Alam Sheikh and appellant Most. Anwara Begum. 
 
    38. To appreciate the arguments set forth by the learned Advocates of the contending 
parties we are to see the evidence adduced by the prosecution in justifying the death 
sentences as well as in awarding the life sentences. 
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    39. For coming to a proper decision about the sustainability of the impugned judgment and 
order of conviction and sentence we need to assess and examine the evidence on record 
keeping in view of the charge framed. Accordingly, the relevant evidence on record are 
briefly discussed below. 
  
    40. It has already been mentioned that the prosecution produced and examined as many as 
11(eleven) witnesses in order to prove the charge. Of them P.W. 1 Md. Asaduzzaman is the 
brother of the victim Sanaullah and the informant of the case;  P.W. 2 Tara Miah at the 
relevant time was a member of the Managing Committee of the school;  P.W. 3 Md. Atiqul 
Islam is the elder brother of the deceased Sanaullah and a brother of the informant, P.W. 4 
Golam Mostafa is a neighbour; P.W.5 Md. Jashim Uddin is the father of the deceased 
Sanaullah;  P.W. 6 Habibur Rahman is cousin of the deceased and at the time of the incident 
he was a student of class II.  P.W. 7 Md. Babul Miah is the uncle of the deceased and also a 
seizure-list witness; P.W. 8 Dr Md. Haider Ali Khan who held the post-mortem of the body 
of the deceased; P.W. 9 Nasir Uddin alias Khokon is the uncle of the informant; P.W.10 Md. 
Mojibor Rahman Sub Inspector of Police who investigated the case and P.W. 11 Ismail 
Hossain is the maternal uncle of the deceased.  
 
    41. The P.W. 1 Md. Asaduzzaman, brother of the deceased and son of the P.W. 5 Md. 
Jashim Uddin deposed that accused Anwara and her husband Motaleb along with other 
accused persons made a complain to the father of the informant (P.W. 5) about the alleged 
outraged of modesty of their daughter Mariam by the deceased Sanaullah and at that time 
they threatened that they will pass judgment by themselves. He again deposed that accused 
Motaleb on 09.02.2001 went to his father’s house and threatened them saying that might is 
right (S¡l k¡l j¤mÓ¥L a¡l). After that accused Motaleb left their home and in the morning of 
the following day, the dead body of Sanaullah was found in a schoolroom. But from the 
evidence of P.W. 5, father of the P.W. 1 (informant) we do not find such threat allegedly 
given by the accused Anwara and Motaleb, even P.W. 5 did not say that the accused Anwara 
and Motaleb at any point of time went to their house and threatened them with a dire 
consequence about the alleged outraged of modesty of Mariam, daughter of the accused 
Anwara and Motaleb. 
 
    42. P.W. 2 Tara Mia being a member of the Managing Committee of the school testified 
that the accused Anwara had made a compliant against the deceased Sanaullah to the  Head 
Master of the School and after investigation they found that the allegation was false. He 
stated in his examination in cross that- 
 XL Ef¢Øqa Bp¡j£cl ¢Q¢ez XL c¡s¡e¡ Bp¡j£l¡ p¡e¡Eõ¡L qaÉ¡ LlR HC Lb¡ 
B¢j  ö¢e e¡Cz 
 So, this P.W. 2 had no knowledge about the assailants of the deceased Sanaullah. 
 
    43. P.W. 3 Md. Atiqul Islam, elder brother of the deceased Sanaullah and also a brother of 
the informant, though stated that on 09.02.2001 at 8.00 pm accused Selim, Motaleb, Rafiqul 
and Alam were searching for the whereabouts of the victim Sanaullah, but this P.W. 3, when 
made statement to the Investigation Officer, recorded under section 161 of the Code of 
Criminal Procedure, did not say as such,  so inference can be drawn that the said accused 
persons did not search for the whereabouts of the deceased Sanaullah. 
 
    44. P.W. 4 Md. Golam Mostafa stated about searching for the deceased Sanaullah by 
accused Rafiqul and his companion accused Alam Sheikh, Anar Hossain and he told that fact 
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of searching to the uncle of deceased Md. Babul Mia,  P.W. 7 but P.W. 7 did not say so in his 
evidence. 
 
    45. P.W. 6 Habibur Rahman on the date of occurrence was a student of class II. From his 
evidence, it appears that he had no knowledge about the assailants of the deceased Sanaullah. 
 
    46. P.W. 7 Md. Babul Mia, uncle of the deceased, stated the fact of threat, given by some 
of the accused persons, saying that “might is right”. This P.W. 7 stated in his cross-
examination that he was present at Salish held about the alleged outraged of modesty of 
daughter of accused Motaleb and Anwara, but from the evidence of the P.W. 2, a member of 
the Managing Committee and other evidence on record we do not find that he was at all 
present at so-called Salish allegedly held regarding misunderstanding about Mariam daughter 
of accused Anwara and Motaleb. 
In his cross-examination, he again said that – 
Bp¡j£l¡ p¡e¡Eõ¡qL j¡¢lu¡R Eq¡ B¾c¡S L¢lu¡ h¢mu¡¢Rz p¡e¡Eõ¡qL Bp¡j£l¡ X¡¢Lu¡ 
¢eu¡ ¢Nu¡R, ¢Lwh¡ p¡e¡Eõ¡qL Bp¡j£l¡ M¤e L¢lu¡R Cq¡ Bj¡L ®LE hm e¡Cz 
So, from the evidence of this P.W. 7, it appears that in fact, he had no knowledge about the 
killing of the deceased Sanaullah. 
 
    47. P.W. 8 Dr Md. Ali Haider held post-mortem of the body of the deceased Sanaullah; 
who found the following injuries on the dead body. 

 “(1) One circular Bruise around the neck having five cm breadth.  
 (2) One Abrasion back of the neck on the left side (3 X 1) cm. 
 (3) Swelling over the centre of the forehead (2 X 1) cm.” 

Finally, P.W. 8 made his opinion about the death of Sanaullah that “Death was due to 
asphyxia resulting from strangulation which was Ante-mortem and Homicidal in nature”. 
 
    48. P.W. 9  Nasir Uddin alias Khokon, uncle of the informant, though in his examination-
in-chief stated that he along with accused Motaleb went to Chalar Bazar on Friday evening 
and accused Atiqul, Rafiqul, Motaleb,  Noyon, Kamal, Alam along with 7/8 persons were 
searching about the whereabouts of deceased  Sanaullah. 
 
    49. However, we have meticulously examined the evidence of P.W. 9 and have seen his 
statement made to the Investigation Officer during the investigation of the case, recorded 
under section 161 of the Code of Criminal Procedure, wherefrom it transpires that he did not 
say as such about searching the whereabouts of the victim Sanaullah by the accused persons. 
 
    50. P.W. 10 Md. Mojibor Rahman, Sub-Inspector of Police was the Investigating Officer 
of the case who arrested 7(seven) accused persons and on his prayer, the accused persons 
were taken into remand but they did not say anything about the killing of deceased Sanaullah 
nor make any statement under section 164 of the Code of Criminal Procedure, even the 
accused persons did not make any extra-judicial confessional statement about the occurrence. 
He visited the place of occurrence and prepared a sketch map and index. He prepared an 
inquest report and sent the dead body for post-mortem report. 
  
    51. After investigation, he submitted charge sheet against all the accused persons having 
been found prima facie case against them punishable under sections 302/34 of the Penal 
Code.  He produced and proved the sketch map Exhibit-5, his signature therein Exhibit-5/1, 
the index Exhibit-6,  his signature therein marked Exhibit-6/1, the seizure list Exhibit-7,  his 
signature therein Exhibit-7/1, another seizure list dated 13.02.2001 Exhibit-8 and his 
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signature therein Exhibit-8/1. He also produced an application filed by accused Anwara 
Begum to the Headmaster of the school which was marked as Exhibit-9. 
In his cross-examination, this P.W. 10 stated that- 

“Deceased l¡œ 10 V¡u Q¡m¡l h¡S¡l k¡uz ®pM¡e ®bL je¡qlc£ Q¡Q¡l h¡s£l ¢cL 
lJe¡ quz deceased  Hl h¡s£ qCa Q¡m¡l h¡S¡l Lac¤l S¡e¡ e¡q~z ac¿¹ L¡m ¢lLÈ¡ 
Ju¡m¡L f¡C e¡Cz……………. ……………………... 
Bp¡j£cl NËga¡l L¢lu¡¢Rm¡j Hhw Remand Hl Bhce L¢lz Bp¡j£ B¢aL¥m J 
®j¡a¡mhL Remand  H ®eCz ¢Leº a¡q¡l¡ j¡jm¡l OVe¡l ¢hou ¢LR¤C ü£L¡l Ll 
e¡Cz fl BlJ 2 SeL Remand H ®eCz a¡q¡l¡J Afl¡dl Lb¡ ü£L¡l Ll e¡Cz 
Bp¡j£cl ¢eLV qCa ¢LR¤ abÉ f¡Ju¡ ¢Nu¡Rz jjÑ EõM BRz h¡c£ frl L¡lJ 
L¡R ®bL ®L¡e Bm¡ja f¡C e¡Cz f¤¢mnl LeÖVhm Hl ¢eLV qCa m¡nl N¡ul 
Bm¡ja f¡Ju¡  k¡uz B¢j 21 Sel Sh¡eh¾c£ ®g±x L¡x¢h¢dl 161 d¡l¡ja ®lLXÑ 
L¢lz EJ² p¡r£cl jdÉ ®Lq Deceased p¡e¡Eõ¡qL qaÉ¡ L¢la ®c¢Mu¡R jjÑ ®L¡e 
p¡r£ e¡Cz deceased p¡e¡Eõ¡qL L ¢lLÈ¡ ®bL e¡j¡Cu¡ qaÉ¡l OVe¡Øqm ØL¤m ¢ek¡| 
k¡Ca ®cM¡l ®L¡e p¡r£J B¢j f¡C e¡Cz 

 
    52. P.W. 11 Ismail Hossain, maternal uncle of the deceased, stated that he found the dead 
body of victim Sanaullah in a room of Hatibandha Primary School under Gaktia Union with a 
scarf around his neck. But the other evidence on record shows that the dead body of deceased 
Sanaullah was found on a floor in Singhua Fakir Sahabuddin Girls High School. 
In his cross-examination, he stated that- 
 p¡e¡Eõ¡q ¢Li¡h j¡l¡ k¡u S¡¢e e¡ z j¡l¡ k¡Ju¡l Mhl f¡Cu¡ B¢jJ  ®N¢R Bl¡ AeL 
 ®m¡L ®NRz 
So,  from the evidence of this P.W. 11 it transpires that in fact, he had no knowledge about 
the cause of death of victim Sanaullah, even in his deposition he mentioned a different place 
than the real place of occurrence. 
 
    53. In the instant case, the rickshaw puller was a vital witness, but he was not produced 
before the Court by the prosecution. No GD entry was lodged about the alleged threat made 
by the accused persons. From the evidence of the informant (brother of the deceased), it 
appears that he had no knowledge about by whom his brother was taken away from the street 
and murdered him when the victim allegedly at  night  following 09.02.2001 was going to his 
uncle’s house at Narindi from Chalar Bazar through a rickshaw. In the following morning, 
the dead body of the victim was found in Singua Fakir Sahabuddin Girls High School with a 
scarf around his neck. It is not clear from the evidence as adduced by the prosecution that 
under what circumstances, wherefrom and when the deceased started for Narindi from Chalar 
Bazar through a rickshaw and wherefrom he was missing. So, the prosecution failed to prove 
time, place and manner of occurrence having produced reliable evidence and this case is 
based on unlinked circumstantial evidence.  
 
    54. In the instant case, it appears that incriminating evidence or circumstances sought to be 
proved against the accused persons were not drawn to the attention of the accused persons 
during examination under section 342 of Cr.PC caused a gross miscarriage of justice. The 
prosecution examined 11(eleven) witnesses as P.Ws but during the examination of the 
accused persons under section 342 of Cr.PC, the learned Judge mentioned that the 
prosecution examined 10(ten) witnesses inasmuch as the incriminating evidence was not 
drawn to the attention of the accused persons which caused a gross miscarriage of justice.  
We find support of our aforesaid view, in the case of Mizanul Islam @ Dablu Vs. the State, 
reported in 41 DLR (AD) 157, wherein it was held that- 
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“Incriminating evidence or circumstances sought to be proved by the prosecution 
must be put to the accused during examination under section 342 of Cr.PC otherwise 
it would cause a miscarriage of justice to the great prejudice of the accused.” 

Let us address the principle of circumstantial evidence from our jurisdiction as well as Indian 
decisions. 
 
    55. The rule as regards sufficiency of circumstantial evidence to be the basis of conviction 
is that the facts proved must be incompatible with the innocence of the accused and incapable 
of explanation by any other reasonable hypothesis than that of his guilt. If the circumstances 
are not proved beyond reasonable doubt by reliable and sufficient evidence and if at all 
proved but the same cumulatively do not lead to the inevitable conclusion or hypothesis of 
the guilt of the accused alone but to any other reasonable hypothesis compatible with the 
innocence of the accused then it will be a case of no evidence and the accused should be 
given benefit of doubt. If there is any missing link in the chain of circumstances, the 
prosecution case is bound to fail. In a case based on circumstantial evidence, before any 
hypothesis of guilt can be drawn on the basis of circumstances, the legal requirement is that 
the circumstances themselves have to be proved like any other fact beyond a reasonable 
doubt. If the witness examined to prove the circumstances are found to be unreliable or their 
evidence is found to be unacceptable for any other reason the circumstances cannot be said to 
have been proved and therefore there will be no occasion to make any inference of guilt 
against the accused. Circumstantial evidence required a high degree of probability, from 
which a prudent man must consider the fact that the life and liberty of the accused person 
depend upon his decision. All facts forming the chain of evidence must point conclusively to 
the guilt of the accused and must not be capable of being explained on any other reasonable 
hypothesis. Where all the evidence is circumstantial it is necessary that cumulatively its effect 
should be to exclude the reasonable hypothesis of the innocence of the accused. 
  
    56. It is the established principle that the circumstances to be related upon by the 
prosecution must be fully established and the chain of evidence furnished by the 
circumstances should be so far complete as not to leave any reasonable ground for a 
conclusion consistent with the innocence of the accused. The prosecution should have to 
prove various links in the chain of evidence to connect the accused and must clearly be 
established. The complete chain must be such as to rule out a reasonable likelihood of the 
innocence of the accused. The court is required to satisfy its test to prove a case on 
circumstantial evidence. Firstly, the circumstances from which an inference of guilt is sought 
to be drawn must be cogently and firmly established. Secondly, those circumstances must be 
of a definite tendency are unerringly pointing toward the guilt of the accused, and thirdly, the 
circumstances taken cumulatively should follow a chain so complete that there is no escape 
from the conclusion that within all human probability the crime was committed by the 
accused and none else. The Indian Supreme Court held the essential ingredients to prove 
guilty of an accused person by circumstantial evidence which are: (1) The circumstances 
from which the conclusion is drawn should be fully proved; (2) the circumstances should be 
conclusive in nature; (3) all the facts so established should be consistent only with the 
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hypothesis of guilt and inconsistent only with the hypothesis of guilt and inconsistent with the 
innocence and (4) the circumstances should, to a moral certainty, exclude the possibility of 
guilt of any person other than the accused.  
  
    57. It appears that a misunderstanding was existing between the parties before the 
occurrence over the alleged outrage of modesty of Mariam daughter of convict Motaleb and 
Anwara by deceased Sanaulla. 
 
    58. In this connection, the time gap that occurred between the discovery of the dead body 
of the victim and the lodging of the FIR needs to be noticed. The informant got the 
information about the death of his brother Sanaullah at about 7.00 am on 10.02.2001 and the 
FIR was lodged after 8 hours of such information. Thus, it appears that 8 hours of time was 
available under the disposal of the informant for consultation and deliberation. But the 
informant did not mention anything in the FIR about the threat allegedly given by the accused 
persons saying that “might is right” and alleged searching in the evening on 09.02.2001 about 
the whereabouts of victim Sanaullah by the accused persons.   
  
    59. So, prosecution evidence about the threat and search for the victim Sanaullah in the 
evening on 09.02.2001 appears to be subsequent embellishment and nothing else.  In the FIR 
itself, it is noted that the accused persons are suspected to be the murderer of the brother of 
the informant.  It is a settled law that suspicion or doubt however strong might be, cannot be 
the basis of conviction. 
 
    60. The trial Court has misconceived the principle of dealing with circumstantial evidence. 
It appears that none of the circumstantial evidence referred by the trial Court in his judgment 
points conclusively to the guilt of the condemned prisoners as well as the appellants. 
Therefore, such circumstantial evidence being not compatible with the conviction of the 
condemned prisoners as well as the appellants cannot form the basis of conviction. 
 
    61. A criminal trial is not like a fairy tale as one is free to give flight to one’s imagination 
and fantasy. It concerns itself with the question of whether the accused arranged at trial is 
guilty of the crime with which he is charged. Crime is evil in real life and the product of the 
interplay of different human emotions.  In arriving at the conclusion of the guilt of the 
accused, the court has to judge the guilt by the yardstick of probabilities, its intrinsic worth 
and the animus of witnesses. Every case, in the final analysis, would have to depend upon its 
own facts. Although benefits of reasonable doubt should be given to the accused. Of course, 
the court at the same time rejects evidence that ex-facie is unreliable and too artificial. 
 
    62. In criminal cases, the prosecution is not required to prove the motive behind the crime 
but if the prosecution assigned the motive behind the crime, it must prove it. But in the 
instant case, though the prosecution assigned a motive behind the cause of death of deceased 
Sanaullah, it failed to prove such motive beyond a reasonable doubt. 
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    63. About the decisions, as referred to by the learned DAG, we find the same is not 
applicable in the context of present facts and circumstances of the case in hand and 
accordingly the same is not discussed.  On the other hand, we find a good deal of force in the 
submissions, as well as the decisions, referred to by the learned Advocates for the condemned 
prisoners and respective appellants. 
 
    64. Thus, having considered the entire evidence on record, facts and circumstances, we are 
of opinion that order of conviction is not sustainable in law. 
 
    65. In the result, the Death Reference No. 103 of 2016 in respect of condemned prisoners 
(1) Md. Rafiqul Islam, son of Abdur Razzak (2) Anar Hossain, son of Shamsuddin Sheikh (3) 
Selim, son of Nizam Uddin (4) Noyon, son of Bashir Uddin and (5) Atiqul Islam,  son of 
Abdur Razzak is rejected. The order of conviction and sentence passed by the learned 
Additional Sessions Judge, 1st Court, Gazipur in Sessions Case No. 181 of 2003 is hereby set 
aside and the condemned prisoners and the appellants are found not guilty to the charge 
levelled against them and they are set at liberty forthwith if not wanted in any other case.  
 
    66. The Death reference, Jail Appeal No. 294 of 2016 as well as Criminal Appeal No. 7532 
of 2016 so far relates to condemned prisoner Alam Sheikh being abated at his death during 
the pendency of the appeal. 
 
    67. The Criminal Appeal No. 7897 of 2016 so far relates to the convict-appellant Anwara 
Begum being also abated at her death.  
 
    68. The Criminal Appeal No. 7532 of 2016 preferred by the convict-appellants Rafiqul 
Islam, Anar Hossain, Noyon, Atiqul Islam is allowed. Similarly Criminal Appeal No. 7897 of 
2016 preferred by convict-appellant Abdul Motaleb and Sheikh Shamsuddin is allowed and 
Criminal Appeal No. 7463 of 2016 preferred by convict-appellant Selim is also allowed.  
 
    69. The Jail Appeal Nos. 290 of 2016, 291-293 of 2016 and 295 of 2016 are hereby 
allowed.  
 
    70. Let the lower Court’s records along with a copy of this judgment be sent to the Court 
concerned forthwith for necessary action. 
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Editors’ Note: 
The petitioner is the Managing Director and shareholder of a Borrower-Company, which 
borrowed money from a lender Bank. But due to failure of regular payment of the loan 
money by the Borrower-Company, it accrued a huge amount of loan liability. For 
rescheduling, the petitioner agreed to deposit a certain amount of money as down payment 
but did not deposit it fully. In view of such situation, the lender Bank issued a letter to the 
Borrower-Company represented by petitioner requesting him to deposit rest of the down 
payment as per Bangladesh Bank requirement contained in Bangladesh Bank Rescheduling 
Guidelines. But the petitioner did not take any positive step regarding payment of the said 
down payment. Under such circumstances, the Bangladesh Bank served a notice upon the 
petitioner asking him to repay the loan availed by the Borrower-Company mentioned in the 
said notice by and within 2 (two) months with a threat that, in default, the post of the 
petitioner as a Director of the Mercantile Bank would stand vacated as per Section 17 of the 
Banking Companies Act. The petitioner then filed an application under section 17(8) of the 
Banking Companies Act, 1991 read with section 43 of the Companies Act, 1994 in respect of 
his directorship and shares in the Mercantile Bank Ltd and challenged the propriety and 
legality of termination of his directorship in the said Bank. The High Court Division after 
elaborate discussion of the relevant provisions of the Banking Companies Act, 1991 and the 
Artharin Adalat Ain, 2003 dismissed the petition stating that the directorship of any 
scheduled bank shall vacant when a director takes loan for himself or stands as a guarantor of 
another borrower. The court also differentiated between the provisions of Section 17 of the 
Banking Companies Act and of Section 5 of the Artharin Adalat Ain. The court imposed an 
exemplary cost for abusing the process of the Court upon the petitioner. 
 
Key Words:  
Section 17(8) of the Banking Companies Act, 1991; Section 43 of the Companies Act, 1994; 
Section 3, 5 and 6 of the Artharin Adalat Ain 2003; Bangladesh Bank Rescheduling 
Guidelines; Directorship; guarantor; borrower 
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Section 17 of the Banking Companies Act: 
The directorship of any scheduled Bank shall be vacant on the following events; (i) if a 
Director of a Scheduled Bank does not pay the loan, or interest thereof, taken by him 
from any Bank/Financial Institutions, (ii) when a Director of any scheduled Bank places 
him/herself as a guarantor to any loan taken by a third person and the said Director of 
the scheduled Bank fails to repay the loan money after receiving notice from the 
Bangladesh Bank, and (iii) if a Director of any scheduled Bank fails to carry 
out/complete the duty and responsibility undertaken by him. In other words, when a 
Director of any scheduled Bank either takes loan for himself or stands as a guarantor of 
another loanee, and if the loan remains unpaid despite issuance of notice by the 
Bangladesh Bank under Section 17 of the Banking Companies Act, his/her directorship 
may be vacated without exhausting the formalities set out in sub-Sections (2) & (3) of 
Section 17 of the Banking Companies Act.              ...(Para 17) 
 
Section 17 of the Banking Companies Act: 
It is to be noticed from the language employed in sub-Sections 1, 2 & 3 of Section 17 of 
the Banking Companies Act that vacancy of directorship occurs the moment any of the 
events enumerated in clauses (a) to (c) of sub-Section 1 of Section 17 of the Banking 
Companies Act takes place, for, neither any of the sub-Sections of Section 17 of the 
Banking Companies Act nor any other provisions of the Banking Companies Act seek to 
halt the proceedings under Section 17 of the Banking Companies Act on the plea of 
filing a representation to the lender Bank or to the Bangladesh Bank or to any other 
authority.                        ...(Para 19) 
 
The submissions advanced by the learned Advocate for the petitioner that the petitioner 
being not the loanee, that is to say that the petitioner being merely a guarantor of the 
loanee, his directorship in a scheduled Bank should not be taken away by invoking the 
provisions of Section 17 of the Banking Companies Act, is completely misconceived. The 
laws herald very stoutly that a Director of any scheduled Bank whenever would be 
found to be either as the ‘defaulter loanee’ or as the ‘defaulter guarantor’, proceedings 
against the aforesaid Director under Section 17 of the Banking Companies Act would be 
initiated.                         ...(Para 20) 
 
Section 17 of the Banking Companies Act and Section 5 of the Artharin Adalat Ain: 
The provisions of Section 17 of the Banking Companies Act and the provisions of 
Section 5 of the Artharin Ain provide completely different course of actions for the 
‘defaulter loanee’ and ‘defaulter guarantor’. In other words, while the provisions of 
Section 17 of the Banking Companies Act aims at vacating the directorship of a person 
of a scheduled Bank, Section 5 of the Artharin strategies about recovery of outstanding 
loan from the borrower, mortgagor and guarantor. Thus, the submissions of the learned 
Advocate for the petitioner that without going for recovery of loan by invoking the 
provisions of the Artharin Ain from the Borrower-company at first, commencement of 
any proceedings under Section 17 of the Banking Companies Act is not legal, appears to 
me to be completely without any substance.               ...(Para 21)  
 

JUDGMENT 
 
Muhammad Khurshid Alam Sarkar, J: 
 

1. By filing this application under Section 17(8) of the Banking Companies Act, 1991 
(Banking Companies Act) read with Section 43 of the Companies Act, 1994 (briefly, the 
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Companies Act), Md. Shahbuddin Alam  (the petitioner) prays for setting aside the 
proceedings and all orders, decisions made in the proceedings under Section 17 of the 
Banking Companies Act initiated by the respondent nos. 1-5 against the petitioner in respect 
of his directorship and shares in the Mercantile Bank Ltd (the respondent no.6) vide memo 
no. BRPD(R-2)651/9(26)Ga/2018-6676 dated 10.09.2018 issued under the signature of the 
respondent no. 2. The petitioner also challenges the propriety and legality of the termination 
of the directorship of the petitioner in the Mercantile Bank Ltd and, thereby, allowing the 
petitioner to remain as the Director of the Mercantile Bank Ltd. 
 
    2. In the petition, it is averred that the petitioner is a businessman, and a Director and 
shareholder of the Mercantile Bank Limited, which is a banking company incorporated under 
the Banking Companies Act. He is holding, as of the date, 1,21,83,522 shares of Tk. 10.00 
(ten) each in the capital of the Mercantile Bank Limited. The petitioner is also the Managing 
Director and shareholder in the capital of the respondent no. 7 (hereinafter referred to as the 
‘Borrower-Company’), which is also a company limited by shares and incorporated under the 
Companies Act. The respondent no. 1 is the Bangladesh Bank, which is established as the 
central Bank by the Bangladesh Bank Order, 1972 and the regulatory body of all banking 
companies in Bangladesh. The respondent nos. 2 and 3 are the responsible officials of the 
Banking Regulation and Policy Department (BRPD) of the Bangladesh Bank and the 
respondent no. 4 (hereinafter referred to either as the One Bank or the lender Bank) is a 
banking company regulated under the Banking Companies Act and the respondent no. 5 is 
the responsible official of the Khatungonj Branch of the respondent no. 4. In the course of 
business, the respondent no. 4 through its Khatungonj Branch, Chattogram sanctioned various 
credit facilities viz, Time Loan, Term Loan, SLC/CLC/ Acceptance, LTR, BG, etc., in favour 
of the Borrower-Company upon obtaining adequate securities vide different sanction letters. 
The said facilities were from time to time renewed, reviewed, converted and rescheduled, as 
and when the situation warranted. Lastly, under a review/restructuring arrangement vide 
Sanction Letter dated 29.09.2016, the following arrangements were made by the respondent 
no. 4; a) the liabilities of the Borrower-Company under Time Loan and OD were converted 
into a Term Loan of TK. 21.13 crore, b) existing Term Loan liability of Tk. 20.39 crore was 
reviewed, and c) existing SLC/ULC/Acceptance, Time Loan, LTR, BG facilities were 
cancelled. 
  
    3. Thereafter, the Borrower-Company from time to time requested the lender Bank to 
sanction new credit line and, thereby, to facilitate the Borrower-Company to repay the 
aforesaid stuck-up liabilities smoothly. However, despite repeated persuasions, the lender 
Bank did not extend any kind of co-operation whatsoever to the Borrower-Company. 
Besides, the lender Bank refrained from opening any L/C which caused a huge setback in 
continuing its regular business. Since the company’s business fully depends upon import 
from abroad/local market by way of opening the L/C, the stoppage of opening any new L/C 
facility by the lender Bank placed the business of the Borrower-Company in complete 
deadlock. Recently, time and again, the Borrower-Company vide its letters dated 14.02.2018, 
13.03.2018, 28.03.2018, 23.04.2018, 16.05.2018, 27.06.2018, 23.07.2018 requested the 
lender Bank either to re-fix its liability waiving interest and allow 2(two) years’ time to repay 
the loan, or to reschedule the liability for adjustment purpose. At the same time, the 
Borrower-Company requested the lender Bank to sanction fresh working capital. In order to 
approve the said proposal, the Borrower-Company paid off Tk. 1.40 crore as down payment. 
Although the lender Bank on principle agreed to reschedule the liability of the Borrower-
Company, nonetheless, without paying any heed to the business dilemma of the Borrower-
Company, they put preconditions to pay additional Tk. 2.35 crore as down payment and to 
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provide with additional security in the form of mortgage. In such situation, the Borrower-
Company vide its letter dated 27.08.2018 requested the lender Bank to fix its liability as of 
20.07.2018 and provide its Board approval as to the agreed rescheduling in order to facilitate 
the Borrower-Company to pay the balance down payment. The said representation of the 
Borrower-Company is still pending for consideration and decision by the lender Bank. 
 
    4. It is stated that while the Borrower-Company has been in active negotiation with the 
lender Bank with regard to the re-scheduling and/or adjustment of the liabilities as aforesaid, 
at an utter dismay, on 24.09.2018 the petitioner received the impugned Memo No.  BRPD(R-
2)651/9(26)Ga/2018-6676 dated 10.09.2018 from the respondent no. 1 under the signature of 
the respondent no. 3 intimating the notice dated 16.08.2018 of the lender Bank under Section 
17 of the Banking Companies Act asking the petitioner to repay the loan availed by the 
Borrower-Company mentioned in the said notice by and within 2 (two) months with a threat 
that, in default, the post of the petitioner as a Director of the Mercantile Bank would stand 
vacated as per Section 17 of the Banking Companies Act. The petitioner submitted his 
representation in writing to the respondent no. 1 on 09.10.2018, i.e. within the period 
prescribed by Section 17(2) of the Banking Companies Act having categorically explained 
the situation and his legal standing in respect of the contents of the notice issued by the lender 
Bank with a humble request not to proceed with the proceeding under Section 17 of the 
Banking Companies Act. The petitioner also requested (a) to advise the respondent no. 3 to 
rescind its notice dated 16.08.2018, and (b) to direct the lender Bank to provide its Board 
approval as to the agreed rescheduling to pay off the Borrower-Company’s liability smoothly. 
The respondent no. 1 received the said representation on 09.10.2018 and meanwhile, 15 
(fifteen) days had already elapsed, but they did not give any decision within the time 
prescribed by Section 17(3) of the Banking Companies Act. In such situation, the petitioner 
filed Writ Petition no. 13846 of 2018 in the High Court Division challenging the legality of 
the Memo no. BRPD(R-2)651/9(26)Ga/2018-6676 dated 10.09.2018 and hearing of the 
motion is yet to be concluded. However, the petitioner, after being advised that it was a 
misconceived application, has decided not to proceed with the aforesaid Writ Petition 13846 
of 2018 and filed the instant application before the Company Bench. 
 
    5. By filing two separate affidavits-in-opposition, the Bangladesh Bank (the respondent 
no.1) and the One Bank Ltd, the lender Bank (the respondent no. 4) are contesting this matter. 
Their common contentions are that the petitioner is the Managing Director and shareholder of 
the Borrower-Company, which borrowed money from the lender Bank through different 
credit facilities and also by furnishing various securities in favour of the lender Bank. But due 
to failure of regular payment of the loan money by the Borrower-Company, it accrued a huge 
amount of loan liability. In such a stagnant situation, the petitioner, in a meeting held on 
09.07.2018 with the lender Bank, agreed to deposit Tk. 2.35 crore as down payment which is 
only 5% against the petitioner’s loan outstanding of 46.37 crore as on 30.06.2018 and 
accepting the said meeting as successful negotiation, the lender Bank issued letter dated 
17.07.2018 requesting the petitioner to deposit the said down payment and to complete 
mortgage formalities of 38 decimals of land as agreed earlier. But the respondent no. 4 
received only Tk. 0.45 crore through PO on 25.07.2018. In view of such situation, the lender 
Bank issued a letter under memo dated 31.07.2018 to the Borrower-Company represented by 
the Managing Director (petitioner) requesting him to deposit rest of the down payment of Tk. 
2.54 crore at the earliest as per Bangladesh Bank requirement contained in Bangladesh Bank 
Rescheduling Guidelines, failing which the Bank would be constrained to take necessary 
legal action against the petitioner. But the petitioner did not take any positive step regarding 
payment of the said down payment and, under the circumstances, the Bangladesh Bank 
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served the notice as per provision of Section 17 of the Banking Companies Act upon the 
petitioner vide Memo No. BPRD(R-2)651/9(26) Ga/2018-6676 dated 10.09.2018 having 
enclosed the notice dated 16.08.2018 issued by the lender Bank. It is stated that the petitioner 
having received the said notice on 24.09.2018 issued an acknowledgment receipt which has 
been duly forwarded by the respondent no.6 (Mercantile Bank Ltd.) to the respondent no.1 
through memo dated 25.09.2018. 
 
    6. Thereafter, the petitioner submitted his representation in writing to the respondent no. 1 
on 09.10.2018 which was duly received by the respondent no. 1 on 09.10.2018. Having 
received the said representation of the petitioner, the Bangladesh Bank informed the lender 
Bank about the said reply and sought further clarification about the service of notice under 
Section 17 of the Banking Companies Act. The lender Bank then under Memo dated 
21.10.2018 furnished its explanation regarding service of notice under Section 17 of the said 
Act. Thereafter, the Bangladesh Bank gave its decision on 29.10.2018. Having received the 
said notice dated 29.10.2018 through Chittagong Central Jail Authority, the petitioner 
acknowledged receipt of the letter on 13.11.2018 and the said receipt has been forwarded by 
the Mercantile Bank under the memo dated 20.11.2018 to the Bangladesh Bank for taking 
necessary measures. Thereafter, the lender Bank issued the letter dated 22.11.2018 requesting 
Bangladesh Bank to take a decision commensurate with the notice served by the said Bank 
through Bangladesh Bank upon the petitioner as per law. Subsequently, Bangladesh Bank 
issued a letter under Memo dated 29.11.2018 upon the petitioner imitating that the post of the 
petitioner as a Director of the respondent no.6 stood vacated as per Section 17 of the Banking 
Companies Act with effect from 24.11.2018 and Section 17(5) of the Banking Companies 
Act shall come into effect to realize the dues of the lender Bank. 
 
    7. Mr. Shah Manjurul Haque, the learned Advocate appearing for the petitioner takes me 
through Section 17 of the Banking Companies Act and submits that the proceedings under 
Section 17 of the Banking Companies Act being a recovery process, the petitioner should not 
be removed from the position of the Director of the Mercantile Bank. In an effort to 
substantiate his above count of submissions, he places Sections 3 & 5 of the Artharin Adalat 
Ain, 2003 (henceforth would be referred to as the Artharin Ain) and submits that Section 3 of 
the Artharin Ain heralds that the provisions of the Artharin Ain shall prevail over any other 
law including the Banking Companies Act and Section 5 of the Artharin Ain provides that all 
recovery process for recovery of loan of any financial institution must be commenced 
through filing of the Artharin Suit in the Artharin Adalat established under the Artharin Ain 
and, as such, the lender Bank cannot commence recovery process under Section 17 of the 
Banking Companies Act, instead of commencing recovery process under the Artharin Ain.  
 
     8. Mr. Haque then contends that evidently the proceeding is started centering around the 
loan taken by the Borrower-Company. He emphatically contends that the loan is not taken by 
this petitioner; he is merely a guarantor. By placing the provisions of Section 6(5) of the of 
the Artharin Ain, he submits that the commencement of the proceedings under Section 17 of 
the Bank Companies Act in order to recover the aforesaid loan from the petitioner is a nullity 
inasmuch as Section 6(5) of the Artharin Ain makes it mandatory that in any Artharin Suit the 
principal debtor’s asset shall be attracted first in recovering the loan and then the assets of the 
third-party mortgagor and thereafter the assets of the third-party guarantor will be attracted 
and, accordingly, in the present scenario, the Borrower-Company being the principal debtor, 
the Suit for recovery of money through filing the Artharin Suit to be filed against the 
Borrower-Company at first and, as such, at the moment there is no scope to attract the assets 
of the petitioner in recovering the loan of the said Borrower-Company. 
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    9. He submits that the impugned proceedings under Section 17 of the Banking Companies 
Act have been commenced on the ground that the Borrower-Company is the interested 
concern (¯v̂_© mswkøó cÖwZôvb)) of the petitioner, but the said ground does not come within the 
purview of Section 17 of the Banking Companies Act. He further submits that the Banking 
Companies Act was enacted by the Parliament in the year 1991 and the Artharin Ain has been 
passed by the Parliament in the year 2003 and, therefore, after enactment of the Artharin Ain 
containing mandatory recovery process in Section 5, the recovery process contained in 
Section 17 of the Banking Companies Act has become a residuary process and, as such, it 
cannot be invoked without first exhausting the mandatory recovery process under Section 5 
of the Artharin Ain. By making the above submissions, the learned Advocate for the 
petitioner prays for allowing this application. 
 
    10. Mr. Mahbubey Alam, the learned Senior Advocate appearing for the respondent no.1 
before this Court, submits that, since the petitioner is the Managing Director and shareholder 
of the Borrower-Company and since the petitioner stood as the guarantor by furnishing 
various securities in favour of the lender Bank, the liability having not been paid by the 
petitioner, the respondent no.1 lawfully commenced a proceeding under Section 17 of the 
Banking Companies Act against the petitioner in respect of his directorship and shares in the 
respondent no. 6-Bank.  
 
    11. Mr. Alam, the learned Senior Advocate appearing for the respondent no.1, then takes 
me through sub-Sections (1) to (5) of Section 17 of the Banking Companies Act and submits 
that these provisions are relating to vacation of the office of the Directors of the scheduled 
Banks in Bangladesh and, that is why, the present proceeding has been initiated as an 
independent proceeding and it does not have any nexus with the provisions of the Artharin 
Ain. By referring to the case of Abdullah Ahsan Vs Bangladesh Bank 20 BLD 2000 (AD) 
260, he submits that our Apex Court has laid down the ratio that Section 17 of the Banking 
Companies Act deals with vacating the office of Director of the Bank in the event of non-
payment of outstanding loan taken by the director himself or non-payment of loan by a 
borrower for whom the Director of a Bank has stood as a guarantor and this has nothing to do 
with the proceedings for realization of the outstanding loan liability.  
 
    12. Against the contention advanced by the learned Advocate of the petitioner that 
Bangladesh Bank did not give its decision upon the petitioner’s representation under Section 
17(2) of the Banking Companies Act within the statutory period as provided in Section 17(3) 
of said Act, the learned Senior Advocate submits that respondent no.1 gave its decision on 
29.10.2018, which is well within the prescribed period of receiving of the representation of 
the petitioner as per Section 17(3) of the Banking Companies Act. 
  
    13. In adverting to the arguments made by the learned Advocate of the petitioner to the 
effect that after enactment of the Artharin Ain  containing mandatory recovery process in 
Section 5, the recovery process contained in Section 17 of the Banking Companies Act has 
become a residuary process, the learned Senior Advocate for the respondent no.1 submits that 
Section 17 of the Banking Companies Act does not contradict or contravene or infringe any 
provision of the Artharin Ain. He submits that the liability having not been paid by the 
petitioner, the amount due to the lender Bank shall be realized by adjusting share value of the 
petitioner and the amount which would remain due after the adjustment shall be regarded as 
public due and thus shall be recovered by filing proceedings under Public Demands Recovery 
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Act, 1913 (PDR Act).  By making the aforesaid submissions, the learned Senior Advocate for 
the respondent no.1 prays for dismissing the instant petition with an exemplary costs. 
 
    14. After perusing the instant petition and affidavits-in-opposition with their annexures, 
hearing the learned Advocates for both the sides, it transpires that, factually, there is no issue 
to be adjudicated upon in this case, except the issue that the petitioner’s latest application 
dated 09.10.2018 has not been replied by the respondent no.1. However, upon carrying out a 
scrutiny of the papers annexed by the respondent no.1, it appears to me that the Bangladesh 
Bank upon receiving the aforesaid letter dated 09.10.2018 forwarded the same to the lender 
Bank and, thereafter, upon receiving the explanation from the lender Bank the same was 
communicated to the petitioner who was in jail at that relevant point of time. It further 
appears to me that the lender Bank and the Bangladesh Bank, thereafter, dealt with the 
representation of the petitioner within the time prescribed in the Banking Companies Act. 
Therefore, the statements made by the petitioner that proceeding under Section 17 of the 
Banking Companies Act  has been initiated without disposing of the petitioner’s latest 
application, appears to me to be untrue.  
 
    15. And, upon reading the relevant statutory laws as well as the case laws placed before 
this Court in an endeavour by the parties to apply the same into the facts of this case, it 
appears to this Court that the following legal issues are to be adjudicated upon by this Court; 
(i) when a shareholder-cum-Director of a scheduled Bank stands as a guarantor of a 
Borrower-Company, whether his directorship in a scheduled Bank is liable to be vacated due 
to the Borrower-Company’s failure to pay off the loan, (ii) whether the respondent nos. 1-4 
were competent to commence proceedings under Section 17 of the Banking Companies Act 
without first going for recovery of loan from the Borrower-Company invoking the provisions 
of Artharin Ain. 
 
    16. For adjudication upon the above issues, it would be useful if I can be familiar with the 
provisions of Section 17 of the Banking Companies Act which are as follows; 

17. Vacation of office of director.- (1) If any director of a banking company fails to- 
(a)  pay any advance or loan received from the said banking company or any other 
banking company or any financial institution or any installment thereof or interests 
thereon, or  
(b) pay any amount due from him on account of any guarantee given by him, or  
(c) accomplish any duty to be accomplished by him and the responsibility for which 
he has undertaken in writing,  
and the said banking company or financial institution directs him by a notice through 
the Bangladesh Bank to pay the said advances, loans, installments, interests or 
guaranteed money or to accomplish the said duties and he fails to make such 
payments and accomplish those duties within two months after receipt of the 
direction, the office of director shall stand vacant with the expiry of the said period. 
(2) Whoever has received a notice under sub-section (1) may, within thirty days from 
the receipt of the notice, send, in writing, his statements on the relavant subject, if 
any, to the Bangladesh Bank, and also transmit a copy thereof to the banking 
company or financial institution, as the case may be. 
(3) The Bangladesh Bank shall, within fifteen days from the receipt of the statement 
under sub-section (2), give its decision thereon. 
(4) The decision of the Bangladesh Bank made under sub-section (3) shall be final. 
(5) Where the office of a director falls vacant under this section, the amount due to the 
banking company concerned shall be realised by adjusting the share value of the 
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person who was director against the office fallen vacant and the amount which still 
remains due after such adjustment shall be deemed to be public demand and be 
recoverable under the Public Demands Recovery Act, 1913. 
(6) Where the office of a director of a banking company or financial institution falls 
vacant under this section, the person who was the director against the office fallen 
vacant, shall not be eligible to become director of the said banking company or 
financial institution or any other banking company or financial institution within a 
period of one year from the date of full payment of the dues to the concerned banking 
company or financial institution. 
(7) If a director of any banking company receives a notice under sub-section (1), he 
shall not transfer any share held in his name in the company wherein he was engaged 
as a director until payment of all his dues to the concerned bank or financial 
institution. 
(8) No action, order or decision taken under this section shall be called in question in 
any court or tribunal other than the court having jurisdiction under Section 3 of the 
Companies Act, 1994. (underlined by me) 

 
    17. From a plain reading of the provisions of clauses (a) to (c) of sub-Section 1 of Section 
17 of the Banking Companies Act, my simple understanding is that the directorship of any 
scheduled Bank shall be vacant on the following events; (i) if a Director of a Scheduled Bank 
does not pay the loan, or interest thereof, taken by him from any Bank/Financial Institutions, 
(ii) when a Director of any scheduled Bank places him/herself as a guarantor to any loan 
taken by a third person and the said Director of the scheduled Bank fails to repay the loan 
money after receiving notice from the Bangladesh Bank, and (iii) if a Director of any 
scheduled Bank fails to carry out/complete the duty and responsibility undertaken by him. In 
other words, when a Director of any scheduled Bank either takes loan for himself or stands as 
a guarantor of another loanee, and if the loan remains unpaid despite issuance of notice by the 
Bangladesh Bank under Section 17 of the Banking Companies Act, his/her directorship may 
be vacated without exhausting the formalities set out in sub-Sections (2) & (3) of Section 17 
of the Banking Companies Act. 
 
    18. To put the provisions of Section 17(1)(b) of the Banking Companies Act more 
specifically, all that this Court records here are that after issuance of notice to the defaulter 
Bank-Director, who has stood as a guarantor of a Borrower-Company or for a third party, 
when the Bangladesh Bank asks the defaulter-Bank Director to pay the loan and if the loan is 
not paid within two months, then the office of the defaulter-Bank Director falls vacated. 
Although there is a provision in sub-Section (2) of Section 17 of the Banking Companies Act 
to allow 30 days time to explain the Bank Director’s position, but the vacancy of the office of 
the Bank Director shall take place, after two months of receipt of the notice under Section 
17(1) of the Banking Companies Act, whether or not the Bangladesh Bank timely deals with 
the application of the defaulter-Bank Director’s written representation filed under Section 
17(2) of the Banking Companies Act. 
 
    19. After being acquainted with the provisions of Section 17 of the Banking Companies 
Act, I may now take up the first legal issue as framed by me hereinabove, namely, whether 
directorship/office of the petitioner, who is a shareholder-cum-Director of a scheduled Bank 
and having stood as a guarantor of the Borrower-Company has failed to pay off the loan of 
the Borrower-Company, is liable to be vacated. Upon meticulously going through the 
annexures appended to the instant application and its affidavits-in-opposition, it transpires 
that after issuance of notice by the lender Bank through the Bangladesh Bank to the petitioner 
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(who has placed himself as the guarantor for the loan taken by the Borrower-Company) for 
paying off the loan taken by the Borrower-Company (for whom the petitioner has stood as 
guarantor), the petitioner admittedly failed to pay off the Borrower-Company’s loan and, 
consequently, after two months of receipt of the aforesaid notice, the petitioner’s office of 
Director has fallen vacant. Although the petitioner made a written representation under sub-
Section (2) of Section 17 of the Banking Companies Act within time explaining his position, 
the petitioner’s explanation were found to be unsatisfactory by the lender Bank and the 
Bangladesh Bank (respondent nos. 1-4) and, accordingly, the Bangladesh Bank rejected the 
petitioner’s representation within the time stipulated in sub-Section (3) of Section 17 of the 
Banking Companies Act. The decision given by the Bangladesh Bank being final, the law 
would obviously take its own course under Section 17(5) of the Banking Companies Act. It is 
to be noticed from the language employed in sub-Sections 1, 2 & 3 of Section 17 of the 
Banking Companies Act that vacancy of directorship occurs the moment any of the events 
enumerated in clauses (a) to (c) of sub-Section 1 of Section 17 of the Banking Companies Act 
takes place, for, neither any of the sub-Sections of Section 17 of the Banking Companies Act 
nor any other provisions of the Banking Companies Act seek to halt the proceedings under 
Section 17 of the Banking Companies Act on the plea of filing a representation to the lender 
Bank or to the Bangladesh Bank or to any other authority. 
 
    20. From a bare reading of the provisions of Section 17 of the Banking Companies Act, it 
appears to me that the wordings and expressions of the law are so unambiguous that anyone 
with ordinary prudence would be able to understand the meaning of the provisions of Section 
17 of the Banking Companies Act and, therefore, the submissions advanced by the learned 
Advocate for the petitioner that the petitioner being not the loanee, that is to say that the 
petitioner being merely a guarantor of the loanee, his directorship in a scheduled Bank should 
not be taken away by invoking the provisions of Section 17 of the Banking Companies Act, is 
completely misconceived. The laws herald very stoutly that a Director of any scheduled Bank 
whenever would be found to be either as the ‘defaulter loanee’ or as the ‘defaulter guarantor’, 
proceedings against the aforesaid Director under Section 17 of the Banking Companies Act 
would be initiated.  
        
    21. Now, let me take up the second issue, namely, whether the respondent nos. 1-4 were 
competent to commence proceedings under Section 17 of the Banking Companies Act 
without first going for recovery of the loan from the ‘Borrower-Company’ invoking the 
provision of the Artharin Ain. For adjudication upon this issue, I have read the Preamble and 
other relevant provisions of the Artharin Ain and, side by side, that of the Banking 
Companies Act and it appears to me that the scheme of these two statutes are distinct and, 
further, the provisions of Section 17 of the Banking Companies Act and the provisions of 
Section 5 of the Artharin Ain provide completely different course of actions for the ‘defaulter 
loanee’ and ‘defaulter guarantor’. In other words, while the provisions of Section 17 of the 
Banking Companies Act aims at vacating the directorship of a person of a scheduled Bank, 
Section 5 of the Artharin strategies about recovery of outstanding loan from the borrower, 
mortgagor and guarantor. Thus, the submissions of the learned Advocate for the petitioner 
that without going for recovery of loan by invoking the provisions of the Artharin Ain from 
the Borrower-company at first, commencement of any proceedings under Section 17 of the 
Banking Companies Act is not legal, appears to me to be completely without any substance.  
 
    22. With the above findings of fact and examination of legal issues, this matter is liable to 
be dismissed with an exemplary costs of Tk. 10,00,000/- (ten lacs). 
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    23. Before parting with this Judgment, I find it pertinent to record the reasoning for 
slapping a cost of Tk. 10,00,000/- in dismissing this matter. At the time of admission of this 
matter, this Court was not inclined to admit it making an observation in the open-Court that 
interpretations on Section 17 of the Banking Companies Act has been given by this Court on 
numerous occasions against the ‘defaulter loanee’ or the ‘defaulter guarantor’, and, therefore, 
there being no issue to be examined by this Court by admitting an application under Section 
17 of the Banking Companies Act, admission of this matter shall simply add a case to the 
huge backlog of works of this Court causing wastage of its invaluable working hours. 
Nevertheless, the learned Advocate for the petitioner was persistently insisting upon this 
Court by putting his best effort to pursue this Court that there are some nexus with the 
provisions of Artharin Ain and the provisions of Section 17 of the Banking Companies Act 
and for examination of the aforesaid issue the matter should be admitted. Against the 
aforesaid backdrop, this Court admitted the matter with a verbal condition that the petitioner 
may be given an opportunity to place his case at length on the condition that upon hearing the 
learned Advocate for the petitioner, if this Court expresses its views against the petitioner, it 
shall be the duty for the petitioner not to proceed with this matter and shall non-prosecute the 
same at his own initiative and, further, if the learned Advocate finds any difficulty to non-
prosecute this matter, at that event a cost Tk. 10,00,000/- (ten lacs) shall be slapped upon the 
petitioner.  
 
    24. With the above preconditions this matter was admitted and the learned Advocate for 
the petitioner was allowed to make his submissions as lengthy as he wished and eventually 
when he was informed by this Court that this case is going to be dismissed with a cost of Tk. 
10,00,000/- as this Court found no substance in the instant matter, the petitioner opted to 
receive a detailed Judgment. The petitioner’s above attitude amply suggests that he is 
adamant to squander further time of the Apex Court, even at the expense of paying an 
exemplary costs, wherefrom it transpires that the petitioner’s option of invocation of Section 
17 of the Banking Companies Act is nothing but clearly a deliberate step of abusing the 
process of this Court and, thus, this Court is of the view that the petitioner deserves to be 
slapped with an exemplanary cost.  
  
    25. In the light of the ratio laid down hereinabove, I find no substance in the instant matter.  
 
    26. In the result, the Company Matter No. 342 of 2018 is dismissed with a cost of Tk. 
10,00,000/- (ten lacs) to be paid by the petitioner in the national exchequer by way of 
submitting Treasury Challan within 30 (thirty) days. The interim Orders and Direction passed 
by this Court at the time of admission of this matter is hereby vacated. 
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Editors’ Note: 
In the instant case trial Court handed down death penalty to the accused on the basis of his 
confessional statement. High Court Division, on the other hand, found the confessional 
statement untrue inasmuch as medico-legal evidence runs counter to the manner of 
commission of offence described in confessional statement. High Court Division also found 
that the learned trial judge had based his findings on some hypotheses not established by 
evidence on record and contrary to the findings of the post mortem report. Therefore, the 
High Court Division rejected the death reference and acquitted the accused.  
  
Key Words:  
Section 302 of Penal Code; strangulation; drowning; confessional statement; prolonged 
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Untrue confession is not tenable in law: 
From the aforesaid discussions it transpires palpably that the unknown deceased 
woman was killed by strangulation (k¦vm‡iva), not by drowning (Pzwe‡q) as was disclosed by 
accused Rasu Kha in his confessional statement. Thus, it is clear that the deceased 
victim woman was killed not in the manner as was stated by accused Rasu Kha which 
has miserably exposed the untrue character of his alleged confession rendering the 
veracity of the same highly questionable as well as untenable in law.        ...(Para 66) 
 
In a criminal case time, place and manner of occurrence are required to be strictly 
proved beyond reasonable doubt: 
It is to be noted that in a criminal case time, place and manner of occurrence are the 
3(three) basic pillars upon which the foundation of the case stand on and the same are 
required to be strictly proved beyond reasonable doubt by the prosecution in a bid to 
ensure punishment for an offender charged with an offence. If in a given case any one of 
the above 3(three) pillars is found lacking or proved to be untrue then it will adversely 
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react upon the entire prosecution story. The same thing has happened in the instant 
case inasmuch as according to the prosecution story the deceased woman was killed by 
drowning, whereas as per medico-legal evidence furnished by P.W.11 Dr. Habibur 
Rahman, the victim was killed by strangulation and thereafter her dead body was 
abandoned in the water. The inquest-report also does bear out the aforesaid cause of 
death of the victim woman. Therefore, it is clear like anything that the prosecution has 
miserably failed to prove the manner of occurrence of the incident. Viewing from this 
angle there is no hesitation in saying that the confession alleged to have been made by 
accused Rasu Kha is not true so far as it relates to the manner of occurrence of the 
incident in concerned.                     ...(Para 67) 
 
Conjecture or hypothesis however strong it might be, cannot be the substitute for 
evidence: 
In our criminal justice delivery system there is no scope to lean on hypothesis or 
conjecture instead of proof of the manner of occurrence by sufficient evidence to find 
out the guilt of an accused charged with an offence. It is the settled principle of law that 
conjecture or hypothesis however strong it might be, cannot be the substitute for 
evidence. In such a backdrop, it can be concluded that the learned judge of the court 
below erred in law in adjudging the culpability of the accused in the killing incident of 
the deceased woman by the impugned judgment and order which has utterly failed to 
withstand the legal scrutiny.                        ...(Para 69) 
 
Under no circumstances, a judge should abandon his high place of impartial arbiter and 
assume the role of a prosecutor, however altruistic its motive may be:        
Having ignored the medico-legal evidence the trial court also presumed that the scar 
marks and other injuries found on the person of the victim woman are of old nature. 
But, on the basis of those scar marks including other injuries found on the chest and 
female organ of the victim woman P.W.11 Dr. Habibur Rahman categorically opined 
that the victim woman was subjected to rape before her death. In such a scenario, 
without any tangible materials, there is left no room for the learned Additional Sessions 
Judge to presume that those injury and bite marks were old in character. It is to be 
recalled that a judge is considered to be an impartial and neutral arbiter. Under no 
circumstances, he should abandon his high place of impartial arbiter and assume the 
role of a prosecutor, however altruistic its motive may be.           ...(Para 73) 
 
Confession of the accused was preceded by a prolonged police custody which has 
seriously affected the involuntary character of the same: 
It is undeniable that accused Rasu Kha was first arrested on 06-08-2009 from Gazipur 
Bazar in connection with another case filed with Faridgonj P.S. Chandpur and 
thereafter, he was shown arrested in the instant case on 15-10-2009 while he was also 
under police custody in connection with the earlier one and further that he was again 
taken on remand in the present case and eventually, he was produced before the 
relevant Magistrate court on 18-10-2009 by the investigation officer (P.W.6) with a 
prayer for recording his confession. Materials on record also do bear out the aforesaid 
factual events of the case. Therefore, it is patent that the confession of the accused was 
preceded by a prolonged police custody which has seriously affected the involuntary 
character of the same.                      ...(Para 75) 
 
It is to be noted further that charge of murder must be proved to the core beyond doubt 
by consistent and reliable evidence. When there is departure from the manner of 
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occurrence as alleged by the prosecution found in the evidence during trial, the veracity 
of the prosecution case becomes doubtful and in such a case conviction and sentence 
cannot be sustained in the eye of law.                ... (Para 78) 
 

JUDGMENT 
Shahidul Karim, J.  
 
    1. This death reference under section 374 of the Code of Criminal Procedure (for short, the 
Code) has been submitted by the learned Additional Sessions Judge, Chandpur for 
confirmation of the death sentence awarded to condemned-accused Rasu Kha. By the 
impugned judgment and order dated 22-04-2015, the learned Additional Sessions Judge of 
the court below convicted accused Rasu Kha under Sections 302 and 201 of the Penal Code 
and sentenced him there under to death along with a fine of Tk.50,000/- and 7 (seven) years 
rigorous imprisonment along with a fine of Tk.10,000/-, in default, to suffer imprisonment for 
1(one) year more respectively in Sessions Case No.156 of 2010, arising out of Chandpur P.S. 
Case No.19 dated 18-12-2008, corresponding to G.R. No.547 of 2008 and thereafter, 
submitted the entire proceedings of the case for confirmation of the death sentence imposed 
upon the accused. Against the aforesaid judgment and order of conviction and sentence, 
condemned-accused Rasu Kha has also preferred Jail Appeal No.77 of 2015.  
 
    2. Since the death reference and the connected Jail Appeal sprouted from the same 
judgment and order of conviction and sentence, they have been heard together and are being 
disposed of by this single judgment.  
 
    3. The prosecution case arose out of an infernal incident in which an unknown forlorn 
young woman aged about 18-19 years was done to death by strangulation (nÄ¡pl¡d) and 
thereafter her cadaver was abandoned in the river. 
 
    4. The prosecution case as projected in the FIR as well as unfurled during trial, in brief, is 
that P.W.6 S.I. Md. Nazrul Islam, while working at Chandpur Model Police Station, on 18-
12-2008, received an information over mobile phone from Md. Zakir Hossain, Member of 
Ward No.7, Chandpur Police Station that the dead body of an unknown woman aged about 
19 years was found floating on the western bank of Dakatia River near the house of one 
Abdur Rasid Mizi of Sobahanpur village under Bagadi Union Parishad No.8. Having 
received such news, P.W.6 along with other police personnel rushed to the spot on the 
strength of a G.D. being No. 756 dated 18-12-2008. After reaching the spot P.W.6 found the 
dead body of an unknown young woman with her both hands tied from behind to her 
respective legs with a torn part of yashmak. Except head, the entire body of the deceased 
woman was found floating in the river. Eventually, the dead body was recovered from the 
river whereupon P.W.6 held inquest of the same and obtained signature of the witnesses 
present there and sent it for autopsy through Constable Abdur Rob vide Chalan Exhibit No.3. 
P.W.6 also seized two parts of a pink coloured scarf and a part of pink coloured veil which 
were found beside the dead body vide seizure list Exhibit No.2. Thereafter, P.W.6 being 
informant lodged the formal FIR with Chandpur Police Station which gave rise to Chandpur 
Police Station Case No.  19 dated 18-12-2008.  
 
    5. After lodgment of the case, the task of investigation was entrusted to P.W.13 S.I. 
Chironjib Das who, during investigation, visited the place of occurrence, prepared sketch 
map thereof along with index, examined witnesses under section 161 of the Code and 
circulated the photographs of the deceased woman to different nearby police stations in order 
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to ascertain her whereabouts and also obtained the post-mortem report. Eventually, having 
failed to unearth the real perpetrator of the crime as well as the identity of the deceased 
victim, P.W.13 submitted final report as true (FRT) being No. 427 dated 27-06-2009 under 
section 302/34 of the Penal Code. 
  
    6. While the matter was awaiting for order before the concerned Judicial Magistrate Court, 
accused Rasu Kha made a confessional statement in connection with Faridgonj Police Station 
Case No. 15 dated 15-07-2009, corresponding to G.R. No. 122 of 2009, wherein he 
unravelled the killing incident of the instant case and also made a detailed account of other 
crimes already committed by him in respect of other women.  
 
    7. Having received such information, on the prayer of the concerned police, the learned 
Magistrate directed to cause further investigation in the instant case, whereupon the task 
thereof was endowed with P.W.6 S.I. Md. Nazrul Islam who, during investigation, again 
visited the place of occurrence, examined some witnesses and recorded their statements under 
section 161 of the Code and also interrogated accused Rasu Kha upon taking him on remand. 
Since, on preliminary quizzing, accused Rasu Kha admitted to his guilt, P.W.6 made 
necessary arrangements for recording his confession by a competent Magistrate. Eventually, 
having found prima-facie incriminating materials P.W.6 submitted charge-sheet against 
accused Rasu Kha under Sections 302/201 of the Penal Code.  
 
    8. At the commencement of the trial, the accused was indicted under the aforesaid Sections 
of law to which he abjured his guilty and expressed his desire to face trial.  
 
    9. In order to prove the charge the prosecution adduced as many as 13 witnesses who were 
cross-examined by the defence.  
 
    10. After closure of the prosecution witnesses, the accused was called upon to enter into 
his defence under section 342 of the Code while he repeated his innocence and also declined 
to adduce any evidence. 
 
    11. The defence case that could be gathered from the trend of cross-examination of the 
prosecution witnesses is of complete innocence and false implication. The further case of the 
defence is that the confession of the accused is not voluntary and true rather it was extracted 
from him by applying 3rd degree method.  
 
    12. Eventually, upon taking hearing from both sides and on an appraisal of the evidence 
and materials on record, the learned Additional Sessions Judge came to the conclusion that 
the prosecution has been able to bring home the charge mounted against the accused to the 
core and accordingly, convicted and sentenced him in the manner as noted at the outset.  
 
    13. Feeling aggrieved thereby, the condemned accused has preferred the instant Jail Appeal 
being No.77 of 2015. As we have already noticed, the learned Additional Sessions Judge has 
also submitted the entire proceedings of the case for confirmation of the death sentence 
imposed upon the accused.  
 
    14. Mr. Shaheen Ahmed Khan with Mr. Md. Ashaque Momin, learned Deputy Attorneys 
General along with Mr. Mehadi Hasan, learned Assistant Attorney General appearing on 
behalf of the State and in support of the death reference at the incept has shouldered the 
painstaking task of placing the FIR, charge-sheet, charge, deposition of witnesses, inquest as 
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well as post-mortem report, confessional statement of the accused, impugned judgment and 
order of conviction and sentence including other  materials available in the paper book and 
then submits emphatically that the prosecution has been able to prove the charge levelled 
against the accused by some cogent and trustworthy evidence. According to him, the 
occurrence took place in a remote area of a village and that too during the night time and, as 
such, it was not possible on the part of the prosecution to adduce any eye witnesses of the 
occurrence leading to the incident of murder of the deceased victim following which the 
prosecution had no other option but to rely on the circumstantial evidences. He further 
contends that accused Rasu Kha admitted his guilt in committing the murder of the deceased 
victim by drowning which has also got support and corroboration from the inquest as well as 
post-mortem report. He next submits that the facts narrated by accused Rasu Kha in his 
confessional statement also received corroboration from the seizure list (Exhibit No.2) as 
well as from the 2(two) photographs of the deceased woman (Exhibit Nos.6 and 7). The 
relevant Magistrate who penned down the confession has also proved the authenticity as well 
as the veracity of the confession by giving evidence in the court as P.W.12 and further that 
the accused did not raise any objection whatsoever regarding the nature and character of the 
confession while he was being examined under section 342 of the Code, the learned Deputy 
Attorney General further added. Finally, he submits that having considered the confessional 
statement together with the surrounding facts and circumstances of the case the learned 
Additional Sessions Judge rightly and correctly found the culpability of accused Rasu Kha in 
the killing incident of the unknown deceased woman and accordingly convicted and 
sentenced him thereunder by the impugned judgment and order which, being well founded 
both in law and facts, does not call for any interference by this Court.  
 
    15. Per contra, Mrs. Nargis Aktar, learned State Defence Advocate appearing on behalf of 
condemned-appellant Rasu Kha has strenuously assailed the impugned judgment and order of 
conviction and sentence contending that the prosecution has miserably failed to bring home 
the charge brought against the accused by adducing some impregnable, trustworthy and 
unblemished evidence as there is no eye witnesses of the occurrence leading to the incident of 
murder of the deceased victim. She has tried to impeach the veracity of the impugned 
judgment and order on the following counts: 

1. that the confessional statement of the condemned-accused was preceded by prolong 
police custody which has rendered the same involuntary in nature and therefore, no 
reliance can be placed upon it; 
2. that as per inquest and post mortem report, the victim was killed by strangulation 
(nÄ¡pl¡d), whereas in his confession the accused gave out that he killed an unknown 
girl by drowning which is totally incongruous to the medico-legal evidence 
suggesting that the confession of the accused is not true so far the cause of death is 
concerned; 
3. that as per doctor′s (P.W.11) opinion, the victim girl was killed by strangulation 
(nÄ¡pl¡d) and further that she did not died from drowning; 
4. that as per confession, the accused had sexual intercourse with the deceased victim 
with her consent, whereas according to medico-legal evidence (Exhibit No.10), the 
victim girl was subjected to rape;  
5. that the circumstances of the case do not also bear out the confession of the accused 
inasmuch as the occurrence came to pass in the middle part of December i.e. in winter 
season but no such winter garments were recovered either from the place of 
occurrence or from the body of the deceased victim; and 
6. that the investigation of the case was done in a shoddy manner in that the I.O. did 
not take any positive step to verify the facts narrated by the accused in his confession 
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and further that even the identity of the deceased victim woman has remained 
undisclosed.  

 
    16. Mrs. Nargis finally submits that the prosecution has hopelessly failed to bridge the 
accused with the alleged offence in spite of that the learned Additional Sessions Judge most 
illegally convicted and sentenced him for the alleged killing of the unknown deceased victim 
by the impugned judgment and order which is liable to be scrapped  being devoid of any 
substance. In support of her submission, the learned State Defence Advocate has relied upon 
the decisions reported in 36 DLR 185, 54 DLR 80 and 5 MLR (HC) 133.  
 
    17. In order to appreciate the aforesaid rival submissions put forward by both the parties, 
we are required to advert to and scrutinize the relevant evidences on record together with the 
facts and circumstances of the case by juxtaposing the prosecution case with that of the 
defence version of the story. 
 
    18. In his evidence P.W.1 Md. Yunus Mizi, an inhabitant of P.O. village Sobahanpur says 
that in the morning of 18-12-2008 while he was in his residence, he came to learn that the 
dead body of an unknown woman was found lying on the bank of Dakatia River at 
Sobahanpur village. Having heard such news, he along with others went to the spot and found 
the dead body of an unknown woman aged 18/19 years with her both hands tied from behind 
to her respective legs and further that some part of the dead body was found on the ground 
and the rest part was floating in the water. The whereabouts of the woman could not be 
known instantly. Eventually, police appeared at the spot and took away the dead body for 
autopsy. After a long interval, he came to learn through newspaper that accused Rasu Kha 
killed the woman upon bringing her from Dhaka. 
 
    19. In reply to cross-examination P.W.1 states that he knew nothing about the death of the 
victim woman and further that he did not hear the name of accused Rasu Kha from any ocular 
witness.  
 
     20. NP.W.2 Md. Yusuf is another resident of P.O. village. This witness was tendered by 
the prosecution.  
 
    21. In reply to cross-examination P.W.2 simply discloses that he saw the dead body of a 
woman, but he did not know her whereabouts. 
 
    22. In his testimony P.W.3 Md. Harun Patwary, another inhabitant of P.O. village says that 
in the morning of 18-12-2008 while he was in his homestead, he got news that the dead body 
of an unknown woman aged about 18/19 years was found lying on the bank of Dakatia River 
running through their village. On receiving such news, he went to the spot and found the dead 
body of a woman with her both hands tied to her respective legs from behind with parts of 
scarf and veil. Nobody could identify the woman immediately. Eventually, police appeared in 
the scene and held inquest (Exhibit No.1) of the dead body and obtained his signature thereto 
(Exhibit No.1/1). On 18-12-2008 police seized the aforesaid parts of scarf and yashmak with 
which the hands and legs of the victim woman were tied up vide seizure list Exhibit No.2 and 
obtained his signature thereto. Ultimately, police took away the dead body to morgue.  
 
    23. In reply to cross-examination P.W.3 divulges that he knew nothing except seeing the 
dead body on the bank of Dakatia River.  
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    24. P.W.4 Shahid Bepari is also an inhabitant of P.O. village. This witness unveils identical 
story like P.Ws.1 and 3 so far the factum of seeing the dead body of an unknown woman on 
the bank of Dakatia River with her both hands fastened to her respective legs from behind is 
concerned. This witness also proves the inquest-report drew up by the police including the 
factum of seizure of yashmak and scarf found on the spot.  
 
    25. In reply to cross-examination P.W.4 states that he received the death news on a foggy 
morning and further that he did not know anyone named Abid Mal in their locality. He could 
not say as to who killed the victim woman since he did not witness the incident. The place of 
occurrence is about ଵ

ଶ
 mile away from his (P.W.4) residence. This witness further states that 

vessels are used to ply the P.O. River. 
  
    26. P.W.5 Zafar Ullah Kha is another resident of P.O. village. This witness was also 
tendered by the prosecution for cross-examination.  
 
    27. In reply to cross-examination P.W.5 asserts that he came to learn from public 
conversation that a dead body was found lying on the western bank of Dakatia River at 
Sobahanpur village whereupon he visited the spot and found a lot of people there. He was in 
Chandpur Jail. This witness further states that sand carrying trawlers are used to run through 
Dakatia River and that he did not know the whereabouts of the victim woman.   
 
    28. P.W.6 S.I. Md. Nazrul Islam is the informant as well as final investigation officer of 
the case. In his testimony this witness gives out that on 18-12-2008 while he was posted at 
Chandpur Model Police Station, Md. Zakir Hossain, Member of ward No.7 informed him 
over mobile phone that the dead body of an unknown woman was found lying on the western 
bank of Dakatia River located on the eastern side of the homestead of one Abdur Rashid 
Mizi, whereupon he entered the news in a G.D. entry being G.D. No.756 dated 18-12-2008 
and thereafter, proceeded to the spot where he found the cadaver of an unknown woman with 
her both hands tied to her respective legs from behind and further that the upper part of the 
dead body was found grounded while the remaining portion was seen floating in the water. 
Eventually, he drew the inquest of the corpse upon pulling it up on the road and obtained 
signatures of the witnesses thereto and sent it to morgue for post-mortem examination 
through constable A. Rob vide challan Exhibit No.3 and also seized 2(two) parts of a pink 
coloured scarf and yashmak vide Exhibit No.2. Eventually, after returning back he filed the 
FIR (Exhibit No.4) with Chandpur P.S. This witness proves the FIR form and the signature of 
the then officer-in-charge, Nurul Amin appearing thereon as Exhibit Nos.5 and 1/5 
respectively since he was acquainted with the handwritings of the latter. This witness proves 
the 2(two) photographs of the victim woman which were captured by him as Exhibit Nos.6 
and 7 and also identified the seized scarf and veil in the court as Material Exhibit Nos.I and 
II. 
 
    29. In reply to cross-examination P.W.6 unfurls that the occurrence came to pass at any 
time from 17-12-2008 to 18-12-2008. In the night of occurrence he was not on duty. Having 
visited the spot, he found the dead body of a woman, aged about 19 years, with her hands and 
legs tied up. Member Zakir made a phone call to the police station. He (P.W.6) did not find 
any letter alongside the dead body. At the time of lodgment of the case, he did not know as to 
who committed the murder.  
 
    30. Record reveals that P.W.6 S.I. Nazrul Islam was again examined on 13-06-2013 by the 
learned judge of the court below as investigation officer of the case figuring him out as 
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P.W.6. In his subsequent testimony this witness claims that the previous investigation officer 
of the case submitted final report as true (FRT) being No.427 dated 27-06-2009 under section 
302/34 of the Code which was pending before the concerned court for acceptance. In the 
meantime, accused Rasu Kha was nabbed by the police of Faridgonj P.S. in connection with 
another case in which he gave confessional statement while he also unveiled his other 
criminal activities. After obtaining a copy of the said confession, it was found that the 
relevant accused unralleved the story of the instant case following which the investigation of 
the instant case was resumed by the court concerned on the payer of the officer-in-charge and 
thereafter, the task of investigation was handed over to him. During investigation, he (P.W.6) 
consulted the case docket, visited the place of occurrence and also verified the sketch map 
along with index thereof but he did not draw the same as it was found correct. Moreover, he 
examined some witnesses and jotted down their statements, interrogated accused Rasu Kha 
and another accused after taking them on demand. On quizzing, accused Rasu Kha confessed 
to his guilt disclosing that the name of the victim woman is Shahida whom he brought to 
Chandpur from Dhaka Cantonment area and thereafter killed her after committing rape. 
Following which, he (P.W.6) took necessary measures to get the confessional statement of 
accused Rasu Kha recorded by a competent Magistrate. Eventually, having found prima-facie 
incriminating materials, he submitted charge-sheet against Rasu Kha under section 302/201 
of the Penal Code. 
 
    31. In reply to cross-examination P.W.6 states that the colour of the veil of the victim 
woman was pink and further that a torn part of the same was used to fasten her up. It was not 
mentioned in the inquest report that the victim woman was clad in a yashmak. Rather, as per 
inquest-report, the pink coloured veil was found floating beside the dead body. A 
photographer of studio took the photographs of the dead body and that witnessing the same 
accused Rasu Kha admitted that he murdered her. He could not trace out the existence of the 
alleged victim Shahida by sending inquiry slips to Tangail and Kalihati P.S as disclosed by 
the accused in his confession. This witness further says that he did not send any inquiry slip 
to the permanent address of the victim woman as disclosed by accused Rasu Kha in his 
confession. P.W.6 denied the defence suggestions that accused Rasu Kha did not make any 
confession out of his own will rather it was extracted from him by torture or that the 
investigation was done in a shoddy manner.  
  
    32. P.W.7 Abid Mal is another resident of P.O. village. This witness also divulges in his 
evidence that on 18-12-2008 he was in his residence while he got information that a dead 
body was found lying in Dakatia River. Having received such news, at around 10/10.30 am 
he went to the spot and found the dead body of an unknown woman, aged 18/19 years, with 
her both hands fastened to her respective legs from behind. Police appeared in the scene, 
prepared inquest-report, seized wearing apparels of the deceased woman and eventually went 
away along with the dead body. He (P.W.7) heard that accused Rasu Kha killed the unknown 
victim. 
 
    33. In reply to cross-examination P.W.7 says that he did not know accused Rasu Kha and 
further that he did not witness the incident of killing. This witness also states that he could 
not tell whether any letter or mobile was found or not along with the dead body.  
 
    34. P.W.8 Billal Mal was tendered by the prosecution. 
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    35. In his cross-examination P.W.8 simply says that at around 10.45 am in the morning he 
went to the bank of the river wherein he found the cadaver of a woman. P.W.8 denied the 
defence suggestion that he has been working as a police source.  
 
    36. P.W.9 Md. Zakir Hossain Hiru is a teacher by profession. In his testimony this witness 
unfurls that in the morning of 18-12-2008 he came to learn that the dead body of a woman 
was found on the bank of Dakatia River at Sobahanpur village. Being secretary of the 
community police, he then went to the spot and found the cadaver of an unknown woman 
including police personnel as well as a huge number of people. After preparation of inquest 
report, police took away the dead body to morgue. He (P.W.9) could not say as to who killed 
the woman. 
  
    37. In reply to cross-examination P.W.9 states that the spot is 1(one) kilometer away from 
his residence. He has been serving as a madrasha teacher. He did not know as to who is the 
killer.  
    
    38. P.W.10 Siraj Mridha was also tendered by the prosecution for cross-examination. This 
witness in fact disclosed nothing new in his cross-examination except the factum of knowing 
the incident as well as the matter of taking away the dead body by the police.  
 
    39. P.W.11 Dr. Habibur Rahman is the relevant doctor who on 18-12-2008 carried out 
post-mortem examination of the dead body of an unknown woman and found the following 
injuries on dissection:  
One continuous diffuse swelling in the neck, abrasion over both wrist joint, subcutaneous 
tissue of neck, trachea and esophagus congested; blood clot in muscle spaces of neck and 
both lungs highly congested. Injuries of variable size were found in vagina with clotted 
blood. All blood clots resist on washing.  
 
    40. According to him, death of the deceased woman was caused due to asphyxia resulting 
from strangulation which was ante-mortem and homicidal in nature and further that the 
injuries found in the genitalia consistent with rape before the murder of the victim.  
 
 
    41. This witness proves the post-mortem report including his signature appearing thereon 
as Exhibit Nos.10 and 1/10. 
 
    42. In reply to cross-examination P.W.11 discloses that he did not find any mark of injury 
in the ankle of the dead body. On physical appearance he mentioned the age of the deceased 
as about 19 years, but no x-ray was done. The woman was killed by strangulation and her 
lungs were found congested. The victim woman did not die from drowning. Rather, the 
victim was killed by strangulation and thereafter, her dead body was abandoned in the water. 
Presence of water could have been traced in the lung, if she was killed by drowning. Several 
injuries of variable size were found in the vagina of the deceased victim and further that the 
blood found was not the outcome of menstruation. There was alamat that the deceased 
woman was subjected to rape. P.W.11 denied the defence suggestion that the post-mortem 
report is faulty.  
 
    43. P.W.12 Abdur Rahman is the concerned Magistrate who penned down the confession 
of accused Rasu Kha. In his testimony this witness claims that on 18-10-2009 he recorded the 
confession of accused Rasu Kha after complying with all legal formalities. He gave the 
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accused sufficient time for reflection and made him understand the questionnaires as set-forth 
in column 5 and 6 of the confession recording form. After being fully aware of the 
consequences, the accused made confessional statement out of his free will and further that 
no marks of injuries were found on the person of the accused, whereupon he (P.W.12) gave 
note to that effect under column 8. This witness further states that after recording the 
confession, he read it over to the accused who put his signature thereto admitting the same to 
be correct. P.W.12 proves the confession including his signature appearing thereon as Exhibit 
Nos.1/8 to 6/8. 
  
    44. In reply to cross-examination P.W.12 says that accused Rasu Kha was arrested on 06-
08-2009 from Gazipur Bazar. This witness denied the defence suggestion that accused Rasu 
Kha did not make any confession to him. 
 
    45. P.W.13 Chiranjib Das is the first investigation officer of the case. In his testimony this 
witness unfurls that on 18-12-2008, upon receiving the task of investigation, he visited the 
place of occurrence and prepared sketch map along with index thereof, examined witnesses 
and recorded their statements under section 161 of the Code, sent the photographs of the 
deceased victim along with inquiry slip to the nearest police stations in a bid to find out her 
whereabouts and also consulted the post-mortem report after obtaining the same. Having 
failed to find out the whereabouts of the deceased victim as well as that of her actual assailant 
including the underlying reason of the incident, he submitted final report as true (FRT) being 
No.427 dated 27-06-2009 under section 302/34 of the Penal Code. This witness proves the 
sketch map including his signature appearing thereon as Exhibit Nos.9 and 1/9.  
 
    46. In reply to cross examination P.W.13 states that he did not know the accused and 
further that he could not unveil the name of the assailant.  
 
    47. These are all the evidences that had been adduced by the prosecution to prove the 
charge levelled against the accused.   
       
    48. Now, the only point for consideration in this case is, whether the impugned judgment 
and order of conviction and sentence is sustainable in law or not.  
 
    49. From a careful scanning of the evidence and materials on record it is patent that in the 
morning of 18-12-2008 the dead body of an unknown woman, aged about 18-19 years, was 
found floating on the bank of Dakatia River at Sobahanpur village under Chandpur Model 
Police Station whereupon, on information, P.W.6 S.I. Md. Nazrul Islam rushed to the spot 
along with other police personnel and held inquest of the dead body which was marked as 
Exhibit No.1. Let us now have a peep at Exhibit No.1 in order to ascertain what injury or 
injuries were found on the cadaver of the deceased victim at the initial stage of the case and 
what the apparent cause of death was. 
 
    50. The relevant portion of Exhibit-1 runs as follows: 

B¢j Hp, BC ®j¡x eSl²m Cpm¡j pwN£u Lw 498 Bx lh pq p§œ h¢ZÑa X¡ul£ 
®j¡a¡hL AcÉ Cw 18-12-2008 a¡w 11/45 ¢jx pju 8 ew h¡N¡c£ CE¢eueØq 7 ew 
®R¡h¡q¡ef¤l NË¡j Bx l¢nc ¢j¢Sl h¡s£l f§hÑ ¢cL Ae¤j¡e 500 NS c§l X¡L¡¢au¡ 
ec£l f¢ÕQj f¡nÄÑ b¤ae£ f¡¢el Efl j¡¢Va, nl£ll h¡L£ Awn f¡¢el i£al i¡pj¡e 
X¡e q¡a X¡e f¡ul p¡b h¡j q¡a h¡j f¡ul ¢Nl¡l p¡b ¢j¢ø ®N¡m¡f£ lw Hl ®h¡lL¡ 
®Rs¡ L¡fs à¡l¡ h¡d¡ AhØq¡u Efl Ll¡ AhØq¡u Øq¡e£u ®Qu¡ljÉ¡e ®j¡q¡Çjc Bm£ 
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f¡W¡e J cg¡c¡l ®~Ruc BqÇjc àul ®cM¡e¡ ja f¡Cu¡ p¤laq¡m ¢lf¡VÑl h¡j 
f¡nÄÑ Eõ¢Ma ü¡r£cl ®j¡L¡hm¡u p¤laq¡m ¢lf¡VÑ ®~au¡l L¢la Blñ L¢lm¡jz  
b¡e¡l m¡n hqeL¡l£ ®j¡x q¡l¦e Al l¢nc ¢fw jªa j¡lga Bm£ p¡w ¢eEVÊ¡L ®l¡X ®j¡õ¡ 
h¡s£ J Øq¡e£u cg¡c¡l ®~Ruc BqÇjc 8 ew h¡N¡c£  CE¢euecl pq¡ua¡u ec£l f¡s 
®R¡hq¡ef¤l NË¡jl L¡Q¡ l¡Øa¡l Efl Ešl ¢nul£ AhØq¡u f¡wVl Efl ®p¡u¡Cu¡ 
®c¢Ma f¡C ®k jªa¡l hup Ae¤j¡e 19 hvpl j¡b¡l Q¥m L¡m¡ mð¡ Ae¤j¡e 1(HL) q¡a 
j¤Mjäm ®N¡m¡L¡l mð¡ Ae¤j¡e 5′ x 1" fy¡Q g¥V 1 C¢’ ®Q¡M ®h¡S¡ ®Wy¡V ®M¡m¡ p¡j¡eÉ 
fse m¡m p¤a£ R¡f¡ L¡fs N¡u m¡m hÀ¡ES  m¡m lw Hl ®f¢XL¡VÑ q¡a c¤C M¡e£l Lê£ 
®p¡S¡ h¡del c¡N ®cM¡ ®Nmz Øq¡e£u Ef¢Øqa j¢qm¡ e¤lS¡q¡e ®hNj (32) J l¡¢nc¡ 
®hNj (40) àul pq¡ua¡u JmV f¡mV Ll ®cM¡l pju jªa¡l S¢eà¡l ®g¡m¡ ®cM¡ ®Nm 
amfV p¡j¡eÉ g¡f¡z Cq¡ R¡s¡ nl£l AeÉ ®L¡b¡J ®L¡e BO¡a h¡ ¢Qq² f¡Ju¡ ®Nm 
e¡z                  (Emphasis put). 

 
    51. Regarding cause of death it has further been stated in Exhibit-1 that: 

fË¡b¢jLi¡h Ae¤på¡e L¡m je qCaR ®k ®L¡e `y®‹…ZKvix  EJ² A‘¡ae¡j¡ ®ju¢VL 
AeÉœ qCa g¥pm¡Cu¡  ¢eu¡ B¢pu¡ a¡q¡l fsel ®h¡Ll¡l  L¡fs à¡l¡ q¡a f¡ ®hd 
nÄ¡p ®l¡d Ll qaÉ¡ L¢lu¡R h¢mu¡ je qCaRz ac¤fl£ J jªa¡l jªaÉ¤ p¢WL L¡lZ 
¢eeÑu Ll¡ fËu¡Se Hhw ®p jªa¤Él  f§hÑ d¢oÑa¡ ¢Le¡ a¡q¡ ¢eeÑu Ll¡ fËu¡Sez  
(Underlining is ours). 

 

    52. From the aforesaid discussions it appears manifestly that the dead body of an unknown 
young woman was found with her both hands tied to her respective legs from behind with a 
torn piece of veil and that the apparent cause of death of the victim woman was strangulation 
(nÄ¡pl¡d).  
 
    53. It is on record that the cadaver of the unknown deceased was sent to Chandpur Sadar 
Hospital through Constable No.498 Abdur Rob for autopsy vide challan Exhibit No.3. 
Materials on record further go to show that P.W.11 Dr. Md. Habibur Rahman, while posted 
as emergency medical officer at Chandpur Sadar Hospital, on 18-12-2008, held autopsy of 
the corpse of the unknown  deceased victim  and found the following injuries:-  

“1) one continuous diffused swelling in neck; 
2)  one abrasion present in both forearm near wrist joint; and  
3) One bite mark present in each breast. 

Moreover, the tongue of the victim woman was found protruded as well as bitten by teeth and 
further that external injuries of variable size were also found in her vagina.  
  
    54. On extensive dissection throughout the whole body including head, neck, thorax, 
abdomen, one continuous diffuse swelling was found present in the neck, abrasion was found 
over both wrist joints, subcutaneous tissue of neck, trachea & esophagus were found 
congested, blood clot was found in muscle spaces of neck. Both lungs were found highly 
congested, injuries of variable size were found in vagina with blood clots. All blood clots 
resist on washing. 
  
    55. According to him, death was caused due to asphyxia resulting from strangulation 
which was ante-mortem & homicidal in nature. On the basis of the injuries found in the 
genitalia P.W.11 further opined that those were consistent with rape before murder of the 
deceased woman. 
 
    56. P.W.11 proves the post-mortem report and his signature appearing thereon as Exhibit 
Nos.10 and 1/10 respectively.  
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    57. We do not find any earthly reason to disbelieve or to hold a different view with that of 
P.W.11 so far the cause of death of the deceased victim is concerned. The defence also did 
not raise any objection regarding the aforesaid matters while cross examining the relevant 
witnesses i.e. P.W.6 and P.W.11 including others. Rather, in reply to cross-examination 
P.W.11 asserts that:  

nÄ¡pl¡d Ll ®ju¢VL qaÉ¡ Ll¡ quRz Lungs congested ¢Rmz ®ju¢V f¡¢ea X¤h 
j¡l¡ k¡u e¡Cz ®ju¢VL nÄ¡pl¡d Ll qaÉ¡ Ll f¡¢ea ®gmRz Injuries of variable 
size present in vagina, I lš² period Hl lš² ¢Rm e¡z 

 
    58. In such a backdrop, we have no other option but to hold that the unknown deceased 
woman was killed by strangulation (nÄ¡pl¡d) and before that she was subjected to violation. 
  
    59. Now, the paramount question that calls for our determination is who is or are 
responsible for the gruesome murder of the unknown deceased woman.  
 
    60. It is indisputable that in the instant case there is no eye witness of the occurrence 
leading to the incident of ravishment of the unknown deceased woman followed by her 
murder by strangulation (nÄ¡pl¡d). Even, the prosecution has also failed to bring to the fore 
any incriminating circumstances which can hook-up accused Rasu Kha in the killing incident 
of the unknown woman, except his confessional statement (Exhibit No.8). 
 
    61. The mainstay, as it appears, in embroiling accused Rasu Kha in the killing incident of 
the unknown deceased woman is his confessional statement. It is by now well settled that an 
accused can be found guilty and convicted solely banking on his confession, if the same is 
found to be true, voluntary and inculpatory in nature. Let us now scrutinize the confession of 
accused Rasu Kha (Exhibit No.8) with a searching eye to see for ourselves whether the same 
has satisfied the aforesaid criterion or not. 
 
    62. The relevant portion of the confession of accused Rasu Kha (Exhibit No.8) reads as 
under: 

........Hl p§œ dl B¢j Na hvpll ¢Xpðl j¡p ®R¡hq¡ef¤l  NË¡j X¡L¡¢au¡ ec£a 
Q¥h¡Cu¡ B¢j p¡¢qc¡L j¡¢lz p¡¢qc¡l p¡b Bj¡l f¢lQu qu Y¡L¡ Hu¡l ®f¡VÑ Hm¡L¡l 
®lmJu ®ønez p¡¢qc¡ HLSe i¡pj¡e ®cq hÉhp¡u£ ¢Rmz ®p LÉ¡¾Vj¾V Hm¡L¡u ®e± 
h¡¢qe£l pcl cçl Hl ®NVl Afl f¡n S‰m J ®øne Hm¡L¡u O¤l ¢gl ®cq hÉhp¡ 
Llaz p¡¢qc¡l p¡b B¢j AbÑl ¢h¢eju a¡l ®cq ®i¡N L¢lz Hi¡h 10/12 ¢ce 
A¢ah¡¢qa qaC B¢j a¡L ¢hul fËÙ¹¡h ®cCz B¢j p¡¢qc¡L Bj¡l ®cnl h¡¢sa 
¢eu Bp¡l fËÙ¹¡h ¢cm ®p M¤¢n qu l¡S£ quz B¢j ¢Q¿¹¡ Lla b¡¢L p¡¢qc¡L 
Qy¡cf¤ll ®L¡b¡u Be¡ k¡uz aMe je fsm B¢hc j¡ml h¡¢sl ¢eLVØq X¡L¡¢au¡ 
ec£l f¡s aMe EJ² S¡uN¡¢V je je ¢edÑ¡le L¢lz HC S¡uN¡ fR¾c Ll¡l L¡le qµR 
B¢hc j¡ml 3/4  ¢V Nl² BRz EJ² Nl² …¢m Q¥¢l Ll¡l g¢¾ca B¢j f§hÑC B¢hc 
j¡ml h¡¢sa HL ¢ce Hp a¡l ®jul ¢eLV ®bL f¤l¡ e¡j ¢WL¡e¡ pwNËq Ll ¢eu 
¢Rm¡jz B¢hc j¡ml ®Rm ¢hõ¡q p¡w ®R¡hq¡ef¤l  b¡e¡ J ®Sm¡ Qy¡cf¤l ¢mM HLfr 
Ll AeÉ fr p¡¢qc¡l e¡j ®mM B¢bÑL ®mece ¢houL HL¢V h¡e¡u¡V øÉ¡Çf ®~al£ 
L¢lz HC øÉ¡Çf¢V AeÉ HLSe ®m¡LL ¢cu ¢mM¢Rz øÉ¡Çf p¡¢qc¡l ¢WL¡e¡ ¢mMRz 
p¡¢qc¡ ¢fa¡ Q¡e ¢ju¡ p¡w gljS b¡e¡- ®c±maf¤l, ®Sm¡-M¤me¡z 
OVe¡l BNl ¢ce 17-12-2009  Cw a¡¢lM f§hÑ ¢pÜ¡¿¹ Ae¤k¡u£ p¡¢qc¡L Hu¡l ®f¡VÑ 
®øne b¡La h¢mz B¢j Hu¡lf¡VÑ Hp p¡¢qc¡L ¢eu ®VÊe ®k¡N Ljm¡f¤l 
®lmøne B¢pz ®lmm¡Ce fb dl B¢j f¡u ®qV p¡uc¡h¡c B¢pz p¡uc¡h¡c Hp 
M¡Ju¡ c¡Ju¡ L¢lz p¡¢qc¡L ¢eu p¤f¡l N¡¢sa Ll Ae¤ 3/4  O¢VL¡l pju Y¡L¡ qa 
Qy¡cf¤®ll  EŸnÉ lJu¡e¡ L¢lz l¡œ Ae¤j¡e 9x00 O¢VL¡l pju Bjl¡ Qy¡cf¤l Hp 
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®f±yR¡Cz Qy¡cf¤l h¡pøÉ¡®ä  ®ej ¢lL¡Ê¡ ®k¡N CQm£ Qm k¡Cz ®pM¡e ®bL ®Mu¡ f¡l 
qu Bh¡l ¢lL¡Ê¡ ®k¡N h¡Nc£ ®Q±l¡Ù¹¡u k¡Cz ®pM¡e jp¢Scl p¢æLV ¢l„¡ ®bL 
®ej f¡nl j¤¢c ®c¡L¡e k¡C z ®c¡L¡e ®bL 01¢V l¦¢V 4¢V Lm¡ Hhw 1 h¡am f¡¢e 
¢Le h¡u h¡Os¡ h¡S¡ll HLV¥ p¡je l¡Ù¹¡ ¢cu HLV¥ p¡je ®qV X¡L¡¢au¡ ec£l 
L¡R¡L¡¢R k¡Cz ec£l f¡s dl ®qV B¢hc Bm£l h¡¢sl ®p¡S¡ ¢Nu ¢LR¤ Ms ¢hR¡e¡ 
S¡uN¡u B¢j Hhw p¡¢qc¡ h¢pz ®pM¡e p¡¢qc¡l p¡b ®~c¢qL ®jm¡jn¡ L¢lz B¢j g¥¢aÑ 
Bj¡c Ll¡l fl h¢m ®k, p¡¢qc¡ Bj¡cl h¡¢s ec£l I f¡sz ®k h¡¢s¢V ®cM¡ k¡u HV¡ 
Bj¡clz HM¡e Ha l¡œ ®L¡e ®e±L¡ h¡ ®e±k¡e f¡Ju¡ k¡h e¡ ®a¡j¡L j¡b¡u Ll 
ec£ f¡l qa qhz a¥¢j L¡æ¡L¡¢V Llh e¡ ¢Lwh¡ ®L¡e L¡le ¢QvL¡l ¢ch¡ e¡z aMe 
p¡¢qc¡ l¡S£ qu z B¢j p¡¢qc¡l ®h¡lL¡ Hhw Jse¡ ¢cu X¡e q¡a X¡e f¡ul p¡b Hhw 
h¡j q¡a h¡j f¡ul p¡b ®hd fy¡SL¡m Ll ®L¡js pj¡e f¡¢ea ¢eu p¡¢qc¡L 
f¡¢ea Q¥¢hu ®jl ®g¢mz p¡¢qc¡l j¡b¡ dl f¡¢ea Q¡f ¢cu W¥u¡ ¢cu dl f¡¢ea 
Q¥¢hu j¡¢lz m¡n f¡¢ea ®lM ®cCz f¢lLÒfe¡ Ae¤p¡l jªa¡ p¡¢qc¡l ®cq f§hÑ q¡a  
pª¢Sa øÉ¡ÇfM¡e¡ ®lM ®cq~ ®ke B¢hc j¡m J a¡l ®RmL p¾cq Llz H f¢lLÒfe¡ 
Ll¢R ®ke p¡¢qc¡ qaÉ¡ j¡jm¡u B¢hc j¡m J a¡l ®Rm ¢hõ¡m S¢su fsz B¢hc 
j¡ml ¢hl¦Ü HC qaÉ¡ j¡jm¡u S¢sa Lla f¡lm B¢hc j¡ml Nl² …¢m Q¥¢l Ll 
¢eu ¢ea f¡lhz p¡¢qc¡L f¡¢ea Q¥¢hu qaÉ¡ Ll h¡N¡c£ h¡S¡l qu h¡Os¡ h¡S¡l 
Q¡ ®c¡L¡e Q¡ M¡Cz aMe l¡œ Ae¤j¡e 3.45-4 V¡ qhz ®pM¡e ®bL g¢lcN” j¤M£ 
N¡s£a g¡ØV V£f Ll B¢j Y¡L¡u lJu¡e¡ qCz EJ² qaÉ¡ pwOVel fl ®L¡e iu 
i£¢a m¡N¢e .............                  (Emphasis added). 

 

    63. From the aforesaid narration it is apparent that accused Rasu Kha gave a detailed 
account as to how he got acquainted with one Shahida (alleged victim) and brought her to the 
place of occurrence by giving false assurance of marriage, had sexual inter-course with her 
consent and eventually, with a view to implicate one Abid Mal and his son Billal in the 
incident, killed her by dipping into the water of Dakatia River upon fastening her both hands 
to respective legs from behind.  
 

    64. P.W.12 Md. Abdur Rahman is the relevant Magistrate who jotted down the 
confessional statement of accused Rasu Kha. According to him, accused Rasu Kha made 
confessional statement out of his own will without raising any question about the nature of 
the same. But the story given by accused Rasu Kha in his confessional statement does not get 
any support or corroboration either from the inquest report or from the medico-legal evidence 
furnished by P.W.11 so far the cause of death of the deceased woman is concerned. 
According to the confession of accused Rasu Kha, he killed alleged victim Shahida by 
dipping her into the water of Dakatia River after fastening her both hands and legs together 
from behind. If it had happened as such in that event water should and must have been 
detected in the abdomen as well as lungs of the deceased woman which could easily be 
visible on outward looking. But, mysteriously, it had not happened so as because nothing was 
mentioned as such either in the inquest-report (Exhibit No.1) or in the post-mortem report 
(Exhibit No.10) of the deceased woman. Rather, in both of the said reports it was mentioned 
that the victim girl was killed by strangulation (nÄ¡pl¡d).  
 

    65. It would not be out of place to note that the words nÄ¡pl¡d Ll j¡l¡ and f¡¢ea Pzwe‡q 
j¡l¡ are completely 2(two) different manner of causing death of a person and that both of the 
two cannot go hand in hand. It is on record that during post-mortem examination the tongue 
of the deceased victim was found protruded. Moreover, continuous diffused swelling mark 
was also found in the neck of the deceased victim and her trachea, esophagus and both lungs 
were also found highly congested and no water was found either in her lung or abdomen. In 
this context, we may profitably refer to the evidence of P.W.11 who categorically stated that: 



16 SCOB [2022] HCD                       The State Vs. Rasu Kha                        (Shahidul Karim, J)                174 

“.....nÄ¡pl¡d Ll ®ju¢VL qaÉ¡ Ll¡ quRz lungs congested ¢Rmz ®ju¢V f¡¢ea 
X¥h j¡l¡ k¡u e¡Cz ®ju¢VL nÄ¡pl¡d Ll qaÉ¡ Ll f¡¢ea ®gmRz f¡¢ea X¥h 
j¡l¡ ®Nm lung H f¡¢e b¡La f¡lz  
(Underlining is ours). 

 

    66. From the aforesaid discussions it transpires palpably that the unknown deceased 
woman was killed by strangulation (k¦vm‡iva), not by drowning (Pzwe‡q) as was disclosed by 
accused Rasu Kha in his confessional statement. Thus, it is clear that the deceased victim 
woman was killed not in the manner as was stated by accused Rasu Kha which has miserably 
exposed the untrue character of his alleged confession rendering the veracity of the same 
highly questionable as well as untenable in law.  
  

    67. It is to be noted that in a criminal case time, place and manner of occurrence are the 
3(three) basic pillars upon which the foundation of the case stand on and the same are 
required to be strictly proved beyond reasonable doubt by the prosecution in a bid to ensure 
punishment for an offender charged with an offence. If in a given case any one of the above 
3(three) pillars is found lacking or proved to be untrue then it will adversely react upon the 
entire prosecution story. The same thing has happened in the instant case inasmuch as 
according to the prosecution story the deceased woman was killed by drowning, whereas as 
per medico-legal evidence furnished by P.W.11 Dr. Habibur Rahman, the victim was killed 
by strangulation and thereafter her dead body was abandoned in the water. The inquest-report 
also does bear out the aforesaid cause of death of the victim woman. Therefore, it is clear like 
anything that the prosecution has miserably failed to prove the manner of occurrence of the 
incident. Viewing from this angle there is no hesitation in saying that the confession alleged 
to have been made by accused Rasu Kha is not true so far as it relates to the manner of 
occurrence of the incident in concerned.  
 

    68. The learned Additional Sessions Judge of the Court below has also noticed the 
aforesaid discrepancies found in the manner of the occurrence of the prosecution story. 
Nevertheless, he tried to patch up the matter giving reasoning in paragraph 46 of the 
impugned judgment which reads as under: 

 lp¤ M¡ a¡l ü£L¡l¡¢š²a ®ju¢VL j¡b¡u dl f¡¢ea Q¤¢huR hmmJ ®p a¡l Nm¡u ®Qf dl e¡C a¡ hm 
e¡Cz jue¡ ac¿¹ ¢lf¡VÑ J p¤laq¡m ¢lf¡VÑ ®ju¢Vl Nm¡u ®k c¡N ®cM¡ k¡u a¡a ®ju¢VL nÄ¡pl¡d Ll 
qaÉ¡ Ll¡ quR cM¡ k¡uz ®ju¢VL nÄ¡pl¡d Ll¡l pju h¡ f¡¢ea Q¤¢hu j¡l¡l pju a¡l Nm¡u ®Qf dl 
Q¤h¡e¡ J Aü¡i¡¢hL eqz gm ¢iL¢Vj ®ju¢VL f¡¢ea Q¤h¡u nÄ¡pl¡d Ll j¡l¡l pju a¡l Nm¡u Bp¡j£ 
lp¤ M¡ Q¡f ¢cu dl¢e a¡ ¢hnÄ¡p Ll¡l ®L¡e p¤k¡N e¡Cz ¢iL¢VjL j¡l¡l EŸnÉC a¡l q¡a f¡ ®hyd paLÑa¡ 
Ahmðel fl lp¤ M¡ a¡l fr ®ki¡h â¦a J pqS j¡l¡ pñh ®pi¡hC ®ju¢Vl jªa¥É O¢VuR jjÑ ¢hnÄ¡p 
Ll¡ ®Nmz                  (Emphasis put). 

 
    69. The aforementioned observations of the trial court are totally based on surmises and 
conjecture which is completely unacceptable. In our criminal justice delivery system there is 
no scope to lean on hypothesis or conjecture instead of proof of the manner of occurrence by 
sufficient evidence to find out the guilt of an accused charged with an offence. It is the settled 
principle of law that conjecture or hypothesis however strong it might be, cannot be the 
substitute for evidence. In such a backdrop, it can be concluded that the learned judge of the 
court below erred in law in adjudging the culpability of the accused in the killing incident of 
the deceased woman by the impugned judgment and order which has utterly failed to 
withstand the legal scrutiny. 
  

    70. The observations made by the learned Additional Sessions Judge touching the factum 
of fastening of both the hands of the victim woman with her respective legs from behind also 
appears to be wide of the mark. As per confession of accused Rasu Kha, for crossing the 
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Dakatia River conveniently, he tied up both the hands and legs of the victim woman with 
parts of veil and scarf from behind. The above story sounds like an old wives tale inasmuch 
as the same does not stand to reason at all. In normal course of business it is hard to carry a 
person on head after fastening his hands and legs from behind. Normally, the hands and legs 
of sacrificial animals are being tied up together at the time of slaughtering so that they cannot 
put much resistance. It is very much unusual and unthinkable as well that a living person can 
be held with his/her hands and legs pinioned together from behind. Even, no such forged 
stamp paper was found and recovered along with the cadaver of the deceased woman as was 
delineated by accused Rasu Kha in his confessional statement. These discrepancies have also 
exposed the vulnerability of the confession alleged to have been made by the accused and 
thereby making in the prosecution case highly doubtful and shaky as well.  
 

    71. Incidentally, we may also note that according to the confession of accused Rasu Kha, 
before the alleged murdering incident he had sexual intercourse with the deceased woman on 
consensus basis, whereas as per medico-legal evidence, the victim woman was subjected to 
ravishment. On this count also the confession of accused Rasu Kha does not align with the 
medico-legal evidence rendering the same unworthy of credence. 
 

    72. From a close perusal of the materials on record it further reveals that the learned 
Additional Sessions Judge observed in para 41 and 42 of the impugned judgment that the scar 
marks including other marks of injuries as was found on the private organ and chest of the 
deceased woman are the act of salaciousness of other customers while they were having sex 
with her which is the clear manifestation of her being a prostitute and further that the victim 
woman had sexual intercourse with accused Rasu Kha on consensus basis. For felicity of 
discussion, we may quote the relevant paragraphs in verbatim which read as under: 

 (41) Bp¡j£ lp¤ M¡l ü£L¡l¡¢š² jaC ¢iL¢Vj (p¡¢qc¡) i¡pj¡e ®cq hÉhp¡u£ gm S£¢hL¡l fÊu¡Se 
¢iL¢Vj hý h¡l hý SeL ®cqc¡e LlR Ae¤¢ja quz a¡l pLm ®cqc¡eC ®üµR¡ j§mL ¢Rm h¡ ®m¡i£ ®cq 
®i¡N£l¡ ®cq ®i¡N Ll ®LqC k¡ae¡ h¡ ¢ekÑ¡ae ¢iL¢VjL Ll¢e aâ¦f ¢e¢ÕQa qJu¡ k¡u e¡z EÜ¡lL«a 18/19 
hvpll ¢iL¢Vj ®ju¢V ®k±ec¡l hý BO¡al ¢Qq², jue¡ ac¿¹ ¢lf¡VÑ h¤L L¡jsl c¡N, HC pjÙ¹ ¢Qq² 
A‘¡a e¡j¡ 18/19 hvpll ju¢Vl c¤xM ju pwNË¡j£ S£he ¢qwp¡, ¢ekÑ¡ae, ®m¡i£cl ¢nL¡ll HL  Ll¦e 
heÑe¡z k¡ ®bL ®ju¢V ®cq c¡el ®fn¡u ¢Rm h¡ lp¤ M¡l i¡o¡u ®cq hÉhp¡u£ ¢Rm lp¤ M¡l HC ü£L¡l¡¢š²l 
paÉa¡ f¡Ju¡ k¡uz 
(42) Bp¡j£l ü£L«a ja ¢iL¢Vj HLSe i¡pj¡e ®cq hÉhp¡u£ qJu¡u Hhw lp¤ M¡ a¡l ¢eu¢ja NË¡qL J 
®i¡N£ qJu¡u qua¡ ¢eSL HC AÒf hup ¢hfc pwL¥m L¢We fn¡ ®bL h¡yQ¡l Bn¡u lp¤ M¡L ¢hnÄ¡p Ll 
¢hul üfÀ f¤lel SeÉ a¡l p¡b Y¡L¡ ®bL Q¡ycf¤l Hp OVe¡ÙÛm X¡L¡¢au¡ ec£l f¡s OVe¡l Ni£l l¡a lp¤ 
M¡l Q¡¢qc¡ ¢ecÑn ja lp¤ M¡L o¿ºø l¡M¡l mrÉ a¡l p¡b ¯c¢qL ®jm¡jn¡ Ll¡ Aü¡i¡¢hL euz X¡L¡¢au¡ 
ec£l f¡s OVe¡l l¡œ ¢iL¢Vj ®ju¢Vl p¡b Bp¡j£ lp¤ M¡ ¯c¢qL ®jm¡jn¡ Ll¡l ¢hnÄ¡p Ll¡ k¡uz I ¯c¢qL 
¢jme ®ju¢Vl pÇj¢a ¢Rm e¡ h¡ lp¤ M¡ a¡L ®S¡l f§hÑL h¡ fÐ¡Zl iu c¢Mu ®pM¡e °c¢qL ¢jme h¡dÉ 
LlR a¾jjÑ ®L¡e p¡rÉ ü£L¡l¡¢š² f¡Ju¡ k¡u e¡z gm ¢iL¢Vj ®ju¢VL lp¤ M¡ doÑe LlR a¡ fÐj¡¢ea 
qu¢ez 

 
    73. The above observations made by the court below run counter to the evidence and 
materials or record in that as per medico-legal evidence, the deceased victim was subjected to 
rape which also got support and corroboration from the attending circumstances of the case, 
particularly the bite marks including other injuries found on the breast and private organ of 
the victim woman. Moreover, having ignored the medico-legal evidence the trial court also 
presumed that the scar marks and other injuries found on the person of the victim woman are 
of old nature. But, on the basis of those scar marks including other injuries found on the chest 
and female organ of the victim woman P.W.11 Dr. Habibur Rahman categorically opined that 
the victim woman was subjected to rape before her death. In such a scenario, without any 
tangible materials, there is left no room for the learned Additional Sessions Judge to presume 
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that those injury and bite marks were old in character. It is to be recalled that a judge is 
considered to be an impartial and neutral arbiter. Under no circumstances, he should abandon 
his high place of impartial arbiter and assume the role of a prosecutor, however altruistic its 
motive may be. 
    

    74. It would not be out of place to notice that the learned Additional Sessions Judge did not 
at all properly take into stock of the absurdity as well as surrealistic story as depicted by 
accused Rasu Kha in his confessional statement regarding lashing down of both the hands 
and legs of the victim woman at the back. It has already been observed that lashing down of 
both the hands and legs of a living person from behind is very difficult task and unusual as 
well. Moreover, had the victim woman be alive then, she must have put resistance by raising 
her voice or otherwise when she found that her both legs and hands are being tied up in a 
very unusual manner with the help of her torn veil and scarf by the accused which any 
prudent man would certainly do being swayed by natural instinct. Furthermore, the story of 
crossing the river as made out by the accused in his confession also sounds like a cock and 
bull story inasmuch as it is the most easiest and convenient way to cross a river by a person 
along with another adult one upon taking the latter within the lap of the former rather by 
lashing down both hands and legs in an unusual manner at the back. Having considered the 
pros and corns of the case together with the attending facts and circumstances, we are of the 
view that in a bid to fix the accused with the responsibility of the murder of the deceased 
woman such type of bizarre story was told by the accused in his confession which is against 
the course of normal behavioural pattern of human conduct. More so, the medico-legal 
evidence also does not bear out the facts disclosed by the accused in his confession including 
the observations made by the trial judge on the above score.   
      

    75. It is undeniable that accused Rasu Kha was first arrested on 06-08-2009 from Gazipur 
Bazar in connection with another case filed with Faridgonj P.S. Chandpur and thereafter, he 
was shown arrested in the instant case on 15-10-2009 while he was also under police custody 
in connection with the earlier one and further that he was again taken on remand in the 
present case and eventually, he was produced before the relevant Magistrate court on 18-10-
2009 by the investigation officer (P.W.6) with a prayer for recording his confession. 
Materials on record also do bear out the aforesaid factual events of the case. Therefore, it is 
patent that the confession of the accused was preceded by a prolonged police custody which 
has seriously affected the involuntary character of the same.   
      

    76. There is another aspect of the case which we cannot ignore at all. It is true that in the 
instant case no charge was framed against accused Rasu Kha for committing rape on the 
person of the deceased victim. Nevertheless, since it had happened in the course of the same 
transaction we need to put focus on the said issue in order to find out the veracity of the entire 
incident. As per confession, alleged victim Shahida was a prostitute and accused Rasu Kha 
had sexual intercourse with her at different times. Eventually, he (accused) coxed her into 
coming with him to the spot by giving false assurance of marriage and thereafter, he had 
sexual intercourse with her on consensus basis and eventually he killed her. But, it is curious 
to note that during post-mortem examination marks of violence was found on the private 
organ of the unknown deceased girl as a result P.W.11 opined that the victim girl was 
subjected to rape. In this connection, we may refer to the post-mortem report (Exhibit No.10) 
wherein it has clearly been mentioned that external injuries of variable sizes were found in 
the vagina of the victim woman and there was also bite marks in her each breast. We have 
already observed that the post-mortem report is found to be true and the defence has failed to 
belittle the facts stated therein. Moreover, this post-mortem report has been submitted on 
behalf of the prosecution and therefore, there is no scope to challenge the veracity of the 
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same on its side. In such a scenario, if the statements  made in (Exhibit No.10) can be 
regarded as true in that event the story depicted by accused Rasu Kha in his confessional 
statement becomes a nullity inasmuch as literally ‘rape’ and ‘ sexual intercourse with 
consent’ are 2(two) different words meaning different situations. More so, as per confession, 
the victim girl was a prostitute and accused Rasu Kha satisfied his carnal desire with her on 
consensus basis. If so, in that case also there is no possibility of leaving any injury mark on 
the private organ of the deceased victim. On this view point also the veracity of the 
confession of the accused appears to be highly doubtful and unbelievable.  
 

    77. The weird story as has been given by accused Rasu Kha in his confessional statement 
concerning tying up of both hands of the unknown deceased woman to her respective legs 
from behind also runs counter to the normal behavioural pattern of human being. From the 
proved facts and circumstances of the case it can be presumed that the unfortunate unknown 
deceased victim was first subjected to violation and then she was killed by strangulation and 
eventually, her dead body was thrown into the river after tying up her both hands to 
respective legs from behind.  
 

    78. It is to be noted further that charge of murder must be proved to the core beyond doubt 
by consistent and reliable evidence. When there is departure from the manner of occurrence 
as alleged by the prosecution found in the evidence during trial, the veracity of the 
prosecution case becomes doubtful and in such a case conviction and sentence cannot be 
sustained in the eye of law. 
  

    79. From the evidence and materials on record it further reveals that the investigation 
officer of the case did not carry out the investigation diligently and efficiently, rather it was 
done in a floppy manner inasmuch as the I.O. did not make any sincere endeavor to bring to 
light the whereabouts of the unknown deceased victim woman and further that he also did not 
make any attempt to verify the facts as alleged to have been disclosed by accused Rasu Kha 
in his confessional statement. The performance of the investigation officer in collecting 
incriminating evidences and materials is not at all satisfactory but highly deplorable. 
 

    80. In the aforementioned premises, we are of the dispassionate view that the prosecution 
has hopelessly failed to bring home the charge brought against accused Rasu Kha to the core 
and that the learned Additional Sessions Judge has most illegally found him guilty under 
Sections 302 and 201 of the Penal Code and accordingly convicted and sentenced him there 
under by the impugned judgment and order which is liable to be knocked down being 
contrary to law and evidence on record.  
 

    81. Accordingly, the death reference is rejected.  
 

    82. The judgment and order of conviction and sentence dated 22-04-2015 passed in 
Sessions Case No.156 of 2010 is set aside.  
 

    83. Condemned-prisoner Rasu Kha is found not guilty of the charge levelled against him 
and he is acquitted of the same.  
 

    84. The authority concerned is directed to release accused Rasu Kha immediately, if he is 
not wanted in connection with any other case.  
 

    85. The connected Jail Appeal being No.77 of 2015 is allowed.  
 

    86. Send down the L.C. Records along with a copy of the judgment to the court concerned 
forthwith. 
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Editors’ Note: 
The trial Court found the petitioners guilty under section 466, 468, 471, 420 read with 
Section 34 of the Penal Code and sentenced them to suffer imprisonment of various length 
with fine. Appellate Court affirmed the conviction and sentence. On revision, a single Bench 
of the High Court Division found the petitioners not guilty of forgery but guilty of abetting 
forgery under section 466/109 of the Penal Code. Charge was not framed against the 
petitioners under section 466/109 of Penal Code. The High Court Division explaining section 
237 and 238 of the Code of Criminal Procedure held that these two sections are exceptions to 
the general rule that an accused cannot be convicted of an offence in the absence of a specific 
charge. Under Section 237 an accused may be convicted of an offence, although there has 
been no charge in respect of it, if the evidence is such as to establish a charge that might have 
been made. Moreover, the High Court Division found the petitioners guilty under section 471 
of the Penal Code but on a different reasoning than that of Courts below. It held that the 
petitioners used the forged document in Writ Petition No. 9008 of 2005 as Annexure-C 
which is evident from the judgment passed by the Appellate Division in Civil Appeal No. 
163 of 2009 (reported in 24 BLT (AD) 340) and as such had committed offence punishable 
under section 471 of the Penal Code. However, the High Court Division found the petitioners 
not guilty under sections 468 and 420 of Penal Code. Consequently the Rule was discharged 
with modification of sentences of the petitioners. 
 
Key Words:  
Section 463, 464, 466, 471 and 109 of Penal Code; forgery; abetment; Section 237 and 238 of 
Code of Criminal Procedure, 1898  
 
Trial Court cannot hold something to be forged unless evidence is adduced to that 
effect: 
In this regard, it is relevant to mention that an opinion of the Ministry of Law, Justice 
and Parliamentary Affairs was attached to the memo dated 14.08.2005 (exhibit-4) in 
which opinion was given in favour of mutating the tea estate in the name of the 
petitioner No. 1. The trial Court held that the said opinion was also forged. Be that as it 
may, the prosecution never alleged that the opinion in question was forged. It did not 
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produce any evidence to that effect. Therefore, the finding of the trial Court cannot be 
sustained.                         ...(Para 23) 
 
Section 463 and 464 of Penal Code: 
Evidences of P.W.11 clearly establish that the memo in question (exhibit-4) was a false 
document within the definition of making a false document given in the 1st clause of 
Section 464. Undoubtedly, an attempt was made to grab the tea estate by mutating it in 
the names of the petitioners by using a false document which is an act forgery within 
the meaning of Section 463.                    ...(Para 26) 
 
If a document is not tendered in evidence, mere reference of it is not sufficient for 
holding it to be a legal evidence: 
Both the Courts below held that the petitioners created the forged government memo 
(exhibit-4) and accordingly, found them guilty of the offence under Section 466 of the 
Penal Code. .... In this regard, the trial Court referred to and relied upon an inquiry 
report dated 06.04.2005 prepared by the Additional Divisional Commissioner 
(Revenue), Sylhet Division and the judgment passed in Civil Appeal No. 163 of 2009 
(reported in 24 BLT (AD) 340).  P.W.7 referred to the inquiry report, but it appears 
that neither any of the witnesses tendered the said report in evidence nor the maker of 
the report was examined as a witness. Therefore, the inquiry report is not a piece of 
evidence. So far as the judgment passed by the Appellate Division is concerned, suffice 
it to say that the trial Court must come to a finding of its own based on the legal 
evidences on record. The issue in the reported judgment being different, the same has 
no bearing upon the issue in hand i.e. whether the petitioners created the forged memo 
(exhibit-4).                       ...(Para 27) 
 
Section 466 read with Section 109 of the Penal Code: 
In the case in hand, the prosecution though failed to prove that the petitioners made the 
forged government memo, but facts and circumstances clearly point out that they are 
instrumental in getting the false memo. In such a situation, there is nothing in law to 
prevent them from being guilty of abetting the offence of making the forged 
government memo (exhibit-4). Hence, they should be convicted under Section 466 read 
with Section 109 of the Penal Code, not under Section 466 alone.            ...(Para 29) 
 
Sections 237 and 238 of the Code of Criminal Procedure: 
The petitioners were not charged with abetting the offence. Sections 237 and 238 of the 
Cr.P.C. are exceptions to the general rule that an accused cannot be convicted of an 
offence in the absence of a specific charge. Under Section 237 an accused may be 
convicted of an offence, although there has been no charge in respect of it, if the 
evidence is such as to establish a charge that might have been made. Accordingly, this 
Court takes the view that the petitioners are guilty for abetting the offence of making 
forged government memo.                   ... (Para 29) 
 
Section 471 of the Penal Code: 
Using a document as genuine when the document is known to be a forged document is 
the gravamen of the offence under Section 471 of the Penal Code. To constitute an 
offence of use of a forged document as contemplated by Section 471, it is sufficient to 
establish that it is used in order that it may ultimately appear in evidence or that it is 
used dishonestly or fraudulently. Therefore, in order to bring a person within the 
purview of Section 471, it is enough if he files a forged document, which he knows or 
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has reason to believe to be a forged document (Ramavtar Missir vs Rajindra Singh, 
(1961) 2 CrLJ 139). The convict-petitioners abetted in making the forged memo 
(exhibit-4). They dishonestly used the said forged memo in the writ petition. Therefore, 
they are guilty of the offence under Section 471 of the Penal Code.        ...(Para 31) 
 
 

JUDGMENT 
Zafar Ahmed, J: 
 
    1. The instant revision is directed against the judgment and order dated 09.08.2018 passed 
by the Judge, Jananirapatta Bignokari Aparadh Daman Tribunal and Special Sessions Judge, 
Sylhet in Criminal Appeal No. 41 of 2017 dismissing the appeal and affirming the judgment 
and order dated 02.02.2017 passed by the Chief Metropolitan Magistrate, Sylhet in Kotwali 
G.R. No. 1146 of 2005 arising out of Kotwali Police Station (P.S.) Case No. 12 dated 
02.11.2005 convicting the petitioners under Section 466, 468, 471, 420 read with Section 34 
of the Penal Code and sentencing them to suffer rigorous imprisonment for 06 years and to 
pay fine of Tk. 10,000/- each, in default to suffer simple imprisonment for 03 months for the 
offence under Section 466; rigorous imprisonment for 06 years and to pay fine of Tk. 
10,000/- each, in default to suffer simple imprisonment for 03 months for the offence under 
Section 468; rigorous imprisonment for 01 year for the offence under Section 420; and 
rigorous imprisonment for 01 year for the offence under Section 471.  
     

2. The appellate Court below did not mention whether the sentences of imprisonment 
shall run concurrently or consecutively. The trial Court directed to run all the sentences 
concurrently.  
 
    3. The convict-petitioner No.1 Abdul Hye is the son of the convict-petitioner No. 2 Ragib 
Ali. The then Assistant Commissioner of Land, Sadar Thana, Sylhet, namely S.M. Abdul 
Kader (P.W.9) is the informant of the case.  
 
    4. Prior to lodgment of the instant F.I.R, the informant filed another case being Kowali 
P.S. Case No. 117 dated 27.09.2005 (G.R. No. 974 2005) against the petitioners and others 
wherein the accused persons except one Pankaj Kumar Gupta, who was acquitted of the 
charges, were convicted under Sections 467, 468, 420 and 471 of the Penal Code. The appeal 
against the said order of conviction is now pending before the lower appellate Court.  
 
    5. Earlier, in Writ Petition No. 9008 of 2005 the High Court Division quashed the 
proceedings of both P.S. Case Nos. 117 dated 27.09.2005 and 12 dated 02.11.2005 (instant 
case). In Civil Appeal No. 163 of 2009, the Appellate Division on 19.01.2016 set aside the 
judgment passed in the writ petition. The judgment of the apex Court was reported in 24 BLT 
(AD) (Bangladesh vs. Abdul Hye and others).  
 
    6. The prosecution case, as stated in the F.I.R., in short, is that Baikuntha Chandra Gupta 
gifted all his movable and immovable properties including Tarapur Tea Estate situated at 
Sadar Police Station under Sylhet district in favour of the Deity Sree Sree Radha Krishna 
Jieu on 02.07.1915 by a registered deed. Since then the tea estate is being treated as debutter 
property.  
 
    7. It has been further stated in the F.I.R. that by dint of a general power of attorney being 
No. 11586 dated 07.08.1988 the absolute authority to manage the tea estate was given to the 
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petitioner No.1 Abdul Hye. Thereafter, another special power of attorney being No. 14141 
dated 12.11.1988 was obtained from the Shebait of the tea estate, namely Pankaj Kumar 
Gupta and on the basis of the same Rabeya and others executed a registered bainanama being 
deed No. 12140/1988 for sale of the tea estate to the petitioner No.1. The Shebait of the tea 
estate applied to the government for permission to transfer the tea estate. The Ministry of 
Land, vide memo No. Bhu:Ma:/Sha-8/Khajob/53/89/446 dated 12.10.1989 under the 
purported signature of an Assistant Secretary of the Ministry accorded permission to the 
Shebait to transfer the tea estate subject to the conditions contained therein. Pursuant to the 
said permission letter, on behalf of the Shebait one Dewan Mostak Majid executed a lease 
deed being No. 2395 dated 12.02.1990 for 99 years in favour of the petitioner No.1 in respect 
of the tea estate fixing the consideration at Tk. 12,50,000/- although the market value of the 
tea estate was not less than Tk. 800 crore. Subsequently, it was revealed, vide memo No. 
Bhu:Ma/Sha-8/Khajob/ 319/91/757 dated 12.09.2005 issued by the Ministry of Land that the 
earlier permission letter dated 12.10.1989 was created by forging the signature of the 
Assistant Secretary. Kotwali P.S. Case No. 117 dated 27.09.2005 was filed for the said 
forgery against the petitioners and others.   
             
    8. It has been further stated in the F.I.R. that some local persons made a representation 
dated 29.12.2004 to the Prime Minister of the country to protect the tea estate from the land 
grabber Ragib Ali (petitioner No.2). Being instructed by the Ministry of Land, the Additional 
Divisional Commissioner of Sylhet Division conducted an inquiry and submitted a report 
regarding various irregularities in respect of the tea estate and made recommendations to take 
specific steps. 
 
    9. Thereafter, on 20.08.2005 the office of the Deputy Commissioner, Sylhet as well as the 
informant received a letter being No. Bhu:Ma:/Sha-8/Khajob/399/91/170 dated 14.08.2005 
(exhibit-4) shown to have been issued by the Ministry of Land under the purported signature 
of the Senior Assistant Secretary of the said Ministry (P.W.11) wherein it has been stated that 
the representation dated 29.12.2004 was false and baseless and that the inquiry report was 
inconsistent. The Deputy Commissioner was asked to mutate the properties of Tarapur Tea 
Estate. A copy of the opinion of the Ministry of Law, Justice and Parliamentary Affairs was 
attached to the said memo.   
          
    10. The specific prosecution case as stated in the F.I.R. is that the purported signature of 
the Senior Assistant Secretary contained in the memo dated 14.08.2005 (exhibit-4) was 
compared with signatures of the said Senior Assistant Secretary contained in other letters 
which were lying with the office of the Deputy Commissioner, Sylhet and inconsistency in 
the signatures was detected. In order to ascertain the genuineness of the said memo (exhibit-
4), the Deputy Commissioner wrote a letter dated 24.08.2005 to the Ministry of Land. The 
Ministry, vide letter dated 31.10.2005 (exhibit-7) confirmed that the memo dated 14.08.2005 
(exhibit-4) was forged. Accordingly, allegations were brought against the petitioners for the 
offence of forgery and other offences.  
 
    11. An Inspector of Police of PBI (P.W.6) investigated the case and submitted charge sheet 
being No. 132 dated 10.07.2016 under Sections 466, 468,471,420 read with Section 34 of the 
Penal Code against the convict-petitioners.  
 
    12. After submission of the charge sheet, the case was taken up for trial. Charge was 
framed against the petitioners under Sections 466, 468,471,420 read with Section 34 of the 
Penal Code which could not be read over to them as they were absconding. Subsequently, 
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they were arrested by police. The prosecution examined 11 witnesses. They were extensively 
cross-examined by the defence. The petitioners were examined under Section 342 of the 
Code of Criminal Procedure (in short, the ‘Cr.P.C.’) wherein they pleaded that they were 
innocent and wanted to examine witnesses in their defence. Accordingly, the defence 
examined 2 witnesses. The prosecution produced oral as well as documentary evidences to 
prove the case. The defence did not produce any documentary evidence.  
 
    13. The trial Court held that in order to misappropriate Tarapur Tea Estate, the petitioners 
forged two government memos, namely memo dated 12.10.1989 and memo dated 14.08.2005 
(exhibit-4) respectively. The trial Court further held that the petitioners forged those memos 
for the purpose of cheating and fraudulently used them as genuine for illegal gain and thus, 
committed the offences under Sections 466, 468, 471, 420 and 34 of the Penal Code and 
accordingly sentenced them thereunder as stated above.  
 

    14. Being aggrieved, the petitioners preferred an appeal in the Court of Sessions Judge, 
Sylhet. The appeal was heard on transfer by the Special Judge and Jananirapatta Bignokari 
Aparadh Tribunal, Sylhet. The learned Judge of the Tribunal was pleased to dismiss the 
appeal upholding the conviction and sentence passed by the learned Magistrate. The lower 
appellate Court, though assigned its own observations, but ultimately did not interfere with 
the findings and reasons given in the judgment passed by the trial Court. Thereafter, the 
petitioners moved this Court challenging the judgment and order of dismissal of the appeal 
and obtained the instant Rule in the revision.  
 

    15. The learned Advocate for the petitioners, at the outset, submits that the memo dated 
12.10.1989 was the subject matter of the earlier Kotwali P.S. Case No. 117 dated 27.09.2005. 
The learned Advocate further submits that in the instant case, the said memo was included in 
the description of the charge, but the prosecution did not make any attempt to prove by 
adducing any evidence that the memo was forged, yet both the Courts below held that the 
petitioners had forged the said memo dated 12.10.1989 and used it as genuine. In this regard 
the learned Additional Attorney General submits that in the case in hand the specific 
prosecution case is that the petitioners forged the memo dated 14.08.2005 (exhibit-4) and 
used it as genuine and therefore, both the Courts below ought to have confined to the points 
of determination with regard to the memo dated 14.08.2005 only. He further submits that the 
memo dated 12.10.1989 was referred to build up a scenario of forgery committed by the 
petitioners which culminated in forging the memo dated 14.08.2005 and using the same as 
genuine. Upon perusal of the evidences and material on records, it appears that a separate 
case was initiated for forgery with regard to the memo dated 12.10.1989. Since the 
commission of the offence of forgery with regard to the said memo is a distinct offence, I 
find substance in the submissions of the learned Additional Attorney General. Accordingly, 
in the instant revision the only issue for determination is whether the conviction and sentence 
passed by the Courts below relating to forgery of the memo dated 14.08.2005 (exhibit-4) by 
the petitioners and use of it as genuine by them is maintainable.  
 

    16. The learned Advocate for the petitioners next submits that in the instant case the 
charge was defective. The learned Additional Attorney General, on the other hand, refers to 
Sections 225 and 537 of the Cr.P.C. and submits that since the defence was not misled by the 
error in the charge, the same did not cause a failure of justice. The learned Advocate for the 
petitioners found it difficult to lay his hands on the argument.  
 

    17. The first question to be answered is whether the memo dated 14.08.2005 (exhibit-4) 
was forged. P.W.9 (the then Assistant Commissioner of Land, Sylhet Sadar and informant of 
the case) deposed that after receipt of the memo in question, the then Deputy Commissioner 
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of Sylhet raised a doubt about the genuineness of the same. He wrote a letter to the Ministry 
of Land for clarification. The Ministry, vide memo dated 31.10.2005 (exhibit-7) confirmed 
that the memo dated 14.08.2005 was forged.  
 
    18. For ready reference the memo dated 14.08.2005 (exhibit-4) is reproduced below: 

NZfÐS¡a¿»£ h¡wm¡cn plL¡l 
i¥¢j j¿»e¡mu 
n¡M¡ ew-8 

 
ew-i§j/n¡-8/M¡Sh/399/91/170                                   a¡¢lM: 30-04-1412 p¡w 
                                                                          14-08-2005 Cw 
fÐlL x   n¡q ®j¡: Cj¡c¡c¤m qL 
   ¢p¢eul pqL¡l£ p¢Qh 
   i¢̈j j¿»e¡muz 
 

fÐ¡fL x   ®Sm¡ fÐn¡pL 
   ¢pmVz 
 

¢hou x   a¡l¡f¤l Q¡ h¡N¡el Efl A¢a¢lš² ¢hi¡N£u L¢jne¡l (l¡Sü), ¢pmV Hl ac¿¹ 
fÐ¢ahce  pwœ²¡¿¹  fÐpwNz 
 

p¤œ x    A¢a¢lš² ®Sm¡ fÐn¡pL (l¡Sü), ¢pmVz ¢p¢eul pqL¡l£ L¢jne¡l, ¢pmVz  pqL¡l£ 
L¢jne¡l (ï¢j), pcl EfSm¡, ¢pmV, pjeÄu N¢Wa ¢hi¡N£u L¢jne¡ll L¡kÑ¡mu, ¢pmV 
qCa ac¿¹ fÐ¢ahce c¡¢Mmz 
 

 Efl¡š² ¢hou p¤œ¡¢õ¢Ma ac¿¹  fÐ¢ahce ®cM¡ k¡u A¢ik¡NL¡l£ Se¡h m¡hm¤ 
¢ju¡, ¢qlZ ¢ju¡j, h¢nl A¡qjc Hhw q¡¢nj ¢ju¡ Na 29/12/2004 Cw a¡¢lM j¡ee£u 
fÐd¡ej¿»£l cçl hl¡hl ®k A¡hce L¢lu¡Re  a¡q¡ ¢jbÉ¡ J ¢i¢šq£e h¢mu¡ fÐj¡¢ea qCu¡Rz 
¢pmV ®Sm¡l pcl b¡e¡d£e a¡l¡f¤l Q¡ h¡N¡e¢Vl C¢af§hÑ ®k pLm ja¡ja, ac¿¹ J AeÉ¡eÉ 
fÐu¡Se£u c¢mm¡¢c pwNËq Ll¡ qCu¡R a¡q¡l pw‘ ¢hi¡N£u L¢jn¡el L¡kÑ¡mu qCa ®k ac¿¹ 
fÐ¢ahce °al£ L¢lu¡ j¿»e¡mu fÐlZ Ll¡ qCu¡R a¡q¡a ApwN¢a J Ap¡j¡”pÉz 
 Eš² a¡l¡f¤l Q¡ h¡N¡e¢Vl e¡jS¡l£ll ¢hou A¡Ce, ¢hQ¡l J pwpc ¢houL j¿»e¡mul 
ja¡jal paÉ¡¢ua gV¡L¢f HacpwN ®fÐlZ Ll¡ qCmz Eõ¢Ma Q¡ h¡N¡e¢V e¡jS¡l£l 
hÉ¡f¡l A¡Ce, ¢hQ¡l J pwpc ¢houL j¿»e¡mul ja¡jal A¡m¡L flhaÑ£a fÐu¡Se£u 
L¡kÑÉœ²j NËqe L¢lh¡l SeÉ Ae¤j¢aœ²jl Ae¤l¡d Ll¡ qCmz  
 
                                ü¡rl 
                     (n¡q ®j¡: Cjc¡c¤m qL) 
                      ¢p¢eul pqL¡l£ p¢Qhz 
a¡¢lM: 30-04-1412 p¡w 

14-08-2005  
 

    19. The memo dated 31.10.2005 (exhibit-7) is also reproduced below: 
NZfÐS¡a¿»£ h¡wm¡cn plL¡l 

i¥¢j j¿»e¡mu 
n¡M¡ ew-8 

 
ew-i§xjx/n¡-8/M¡Sh/319/91/919         a¡¢lM: 31/10/2005 Cw 
 
fÐlL x   n¡q ®j¡ x Cj¡c¡c¤m qL 
   ¢p¢eul pqL¡l£ p¢Qh 
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fÐ¡fL x   ®Sm¡ fÐn¡pL 
   ¢pmVz 
 

¢hou x    a¡l¡f¤l Q¡ h¡N¡el Efl A¢a¢lš² ¢hi¡N£u L¢jne¡l (l¡Sü), ¢pmV Hl ac¿¹ 
fÐ¢ahce Hhw i¢̈j j¿»e¡mul ¢p¢eul pqL¡l£ p¢Qh Se¡h n¡q Cjc¡c¤m qLl ü¡rl¢Vl p¡b 
®Sm¡ fÐn¡pe fÐ¡ç AeÉ¡eÉ fœl ü¡rll p¢qa Ap¡j”pÉ f¢l¢m¢ra qJu¡ fÐpwNz 
 

p¤œ x  a¡q¡l pÈ¡lL ew Hp,H/h¾c¡/5-5/99-05/2039, a¡¢lM x 2408/2005 Cw z 
 Efl¡š² ¢hou J p¤œl hl¡a  A¡cnœ²j S¡e¡e¡ k¡CaR ®k, ï¢j j¿»e¡mul 8 ew 
n¡M¡ qCa 14/8/2005 Cw a¡¢lM ®L¡e fœC Cp¤É/S¡l£ Ll¡ qu e¡C Hhw 170 ew pÈ¡lL 
j¡ee£u fÐd¡ej¿»£l Ae¤j¡ceœ²j lÉ¡¢fX HÉ¡Lne hÉ¡V¡¢mue (lÉ¡h-2) ®L Y¡L¡ ®Sm¡u 7.00 
HLl M¡p S¢j h¾c¡hÙ¹ ®cJu¡ qCu¡Rz p¤al¡w ®cM¡ k¡CaR k¡Q¡Cul SeÉ fÐl£a i¢̈j 
j¿»e¡mul 14/8/2005 Cw a¡¢lMl 170 ew pÈ¡lLl L¢ba fœ¢V S¡¢mu¡¢al j¡dÉj pªSe 
Ll¡ qCu¡Rz a¡l¡f¤l Q¡ h¡N¡el S¢j Shl cMml j¡dÉj A¡aÈp¡v, ®j¢XLm LmS J 
j¡LÑV ¢ejÑ¡Z Hhw q¡E¢Sw fÔV ¢hœ²ul p¡b ¢jx A¡ë¥m q¡C J Se¡h l¡N£h A¡m£ Nw pl¡p¢l 
S¢saz Eš²  i¤u¡ fœ¢V ü¡b-pw¢nÔø J pwOhÜ cmlC L¡S jjÑ fÐa£uj¡e qCaRz gm Eš² 
fœ pªSel p¢qa ü¡bÑ pw¢nÔø hÉ¢š²cl ¢hl¦Ü plL¡l£ pÇf¢š A¡aÈp¡al ¢e¢jš S¡m-
S¡¢mu¡¢al j¡dÉj i§u¡ fœ/plL¡l£ A¡cn pªSel c¡u fªbL ®g±Sc¡l£ j¡jm¡ l¦S¤ L¢lh¡l 
SeÉ Ae¤l¡d Ll¡ qCmz flha£Ñ ANËN¢a j¿»e¡muL Ah¢qa LlZl SeÉJ Ae¤l¡d Ll¡ qCmz 
  

¢hou¢V Sl¦l£z 
 

pwk¤š² x 02 gcÑz                ü¡rl 
                 (n¡q ®j¡: Cjc¡c¤m qL) 

  ¢p¢eul pqL¡l£ p¢Qhz 
a¡¢lM: 31/10/2005 Cw 

 
    20. The learned Advocate for the petitioners submits that neither the prosecution obtained 
opinion of the handwriting expert in respect of the disputed signature nor the trial Court took 
recourse to Section 73 of the Evidence Act, 1872 which provides for the direct comparison 
by the Court of the disputed signature with undisputed one. The learned Advocate submits 
that in the circumstances it cannot be said that the disputed signature contained in exhibit-4 
has been proved beyond reasonable doubt as forged.  
 
    21. P.W.11 Shah Imdadul Huq, under whose purported signature the memo in question 
(exhibit-4) was shown to have been issued, categorically deposed before the Court that he did 
not sign the said memo and that the memo was created using his name and forging his 
signature. Memo dated 31.10.2005 (exhibit-7) issued under the purported signature of 
P.W.11 fortifies the fact that the signature contained in exhibit-4 was forged. Exhibit-7 was 
not challenged by the defence. In this regard, the trial Court observed, “…l¡øÌfrl …l¦aÅf§ZÑ 
p¡r£ ¢f. X¢hÔE-1, ¢f. X¢hÔE-9 J ¢f. X¢hÔE-11 ¢e¢cÑøi¡h A¡p¡j£cl ¢hl¦Ü ®k S¡m 
S¡¢mu¢al A¢ik¡N E›¡fe LlRe I pÈ¡lLfœ ¢hou AbÑÉ¡v 14/08/2005 a¡¢lMl 
L¢ba pÈ¡lLfœ ¢hou HC 03 (¢ae) Se p¡r£L A¡p¡j£fr p¤¢e¢cÑøi¡h ®L¡e ®Sl¡ Lle 
e¡C c¤ HL¢V p¡Sne ®cu¡ R¡s¡z k¢cJ I p¡Sne…m¡ HC p¡r£l¡ Aü£L¡l LlRe”. 
 

    22. In view of the evidences and materials on record and reasons assigned by the trial 
Court I am of the view that examination of the disputed signature by an expert or comparison 
of the same with undisputed one by the Court was not at all necessary.  
 

    23. In this regard, it is relevant to mention that an opinion of the Ministry of Law, Justice 
and Parliamentary Affairs was attached to the memo dated 14.08.2005 (exhibit-4) in which 
opinion was given in favour of mutating the tea estate in the name of the petitioner No. 1. 
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The trial Court held that the said opinion was also forged. Be that as it may, the prosecution 
never alleged that the opinion in question was forged. It did not produce any evidence to that 
effect. Therefore, the finding of the trial Court cannot be sustained.  
    

    24. Section 463 of the Penal Code defines ‘forgery’. Section 463 runs thus: 
463. Forgery—Whoever makes any false document or part of a document, with 
intent to cause damage or injury, to the public or to any person, or to support any 
claim or title, or to cause any person to part with property, or to enter into any express 
or implied contract, or with intend to commit fraud or that fraud may be committed, 
commits forgery. 

 

    25. Section 464 of the Penal Code lays down provisions regarding ‘making a false 
document’. For ready reference Section 464 is quoted below: 

464. Making a false document— A person is said to make a false document— 
Firstly.-Who dishonesty or fraudulently makes, signs, seals or executes a document or 
part of a document, or makes any mark denoting the execution of a document, with 
the intention of causing it to be believed that such document or part of a document 
was made, signed, sealed or executed by or by the authority of a person by whom or 
by whose authority he knows that it was not made, signed, sealed or executed, or at a 
time at which he knows that it was not made, signed, sealed or executed; or 
Secondly.-Who, without lawful authority, dishonestly or fraudulently, by cancellation 
or otherwise, alters a document in any material part thereof, after it has been made or 
executed either by himself or by any other person, whether such person be living or 
dead at the time of such alteration; or 
Thirdly.-Who dishonestly or fraudulently causes any person to sign, seal, execute or 
alter a document, knowing that such person by reason of unsoundness of mind or 
intoxication cannot, or that by reason of deception practiced upon him he does not 
know the contents of the document or the nature of the alteration. 

 

    26. Evidences of P.W.11 clearly establish that the memo in question (exhibit-4) was a false 
document within the definition of making a false document given in the 1st clause of Section 
464. Undoubtedly, an attempt was made to grab the tea estate by mutating it in the names of 
the petitioners by using a false document which is an act forgery within the meaning of 
Section 463.   
  

    27. Both the Courts below held that the petitioners created the forged government memo 
(exhibit-4) and accordingly, found them guilty of the offence under Section 466 of the Penal 
Code. In so doing, the appellate Court below observed, “ A¡p¡j£-A¡f£mL¡l£l¡ a¡q¡cl 
¢hl¦Ü A¡e¡ A¢ik¡N Hhw j¡jm¡l L¡kÑœ²j ¢eÖgm Ll¡l pLm AfQø¡ œ²j¡Nai¡h L¢lu¡ 
¢Nu¡Rez HCl¦f L¡kÑLm¡f à¡l¡ Hhw A¡p¡j£cl p¤¢hd¡ ®i¡Nl ¢hhle à¡l¡ Hhw Q¡SÑn£V 
c¡¢Mml fl fm¡aL qJu¡l à¡l¡ Cq¡ p¤¢e¢cÑøi¡h C¢‰a Ll ®k, S¡m-S¡¢mu¡¢af§ZÑ 
L¡NSfœ Hhw Eq¡ à¡l¡ fÐa¡le¡ Ll¡l ®rœ A¡p¡j£-A¡f£mL¡l£l¡ A¢a cra¡ J avfla¡ 
®cM¡Cu¡Rez Eš² L¡kÑLm¡f A¡p¡j£-A¡f£mL¡l£cl AwnNËqe ¢Rm A¢a p§ø Hhw p¤¢e¢cÑø”. 
In this regard, the trial Court referred to and relied upon an inquiry report dated 06.04.2005 
prepared by the Additional Divisional Commissioner (Revenue), Sylhet Division and the 
judgment passed in Civil Appeal No. 163 of 2009 (reported in 24 BLT (AD) 340). P.W.7 
referred to the inquiry report, but it appears that neither any of the witnesses tendered the said 
report in evidence nor the maker of the report was examined as a witness. Therefore, the 
inquiry report is not a piece of evidence. So far as the judgment passed by the Appellate 
Division is concerned, suffice it to say that the trial Court must come to a finding of its own 
based on the legal evidences on record. The issue in the reported judgment being different, 
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the same has no bearing upon the issue in hand i.e. whether the petitioners created the forged 
memo (exhibit-4).  
     

    28. The learned Advocate for the petitioners submits that since there is no evidence on 
record to show that the petitioners created the forged memo in question the Courts below 
wrongly convicted them under Section 466 of the Penal Code for forging the government 
memo. 
 

    29. It is true that the P.W.s could not state who created the forged memo (exhibit-4). 
Referring to the evidences of the P.W.s the lower appellate Court observed, “HSq¡l h¢eÑa 
¢Q¢WV¡ L¡q¡l j¡dÉj S¡m Hhw S¡m ¢Q¢W ¢Li¡h ¢XpfÉ¡Q A¡¢pu¡R Cq¡ ®Lq h¢ma f¡¢lhe 
e¡ jjÑ a¡q¡l¡ ®Sl¡u h¢mu¡Re”. Be that as it may, evidences on record have established the 
facts that Tarapur Tea Estate was a debutter property; that it was being managed by the 
Shebait of the Deity before it was grabbed by the petitioners; that they managed to obtain a 
long term lease deed for 99 years in respect of the tea estate; that they thereupon established 
a Medical College, housing estate and a super market by damaging the tea plantations and 
utilized a portion of the tea estate for the purposes other than the purposes for which the 
property was dedicated to the Deity. Had the forgery in respect of the Government memo 
dated 14.08.2005 (exhibit-4) not been detected, the tea estate would have been mutated in the 
names of the petitioners. Therefore, the petitioners are unquestionably the beneficiaries of the 
forgery. D.W. Nos. 1and 2 are Assistant Managers of Malnichara Tea Estate owned by the 
petitioner No.2 Ragib Ali. Their evidences establish the facts that the petitioners are rich and 
influential persons. In the case in hand, the prosecution though failed to prove that the 
petitioners made the forged government memo, but facts and circumstances clearly point out 
that they are instrumental in getting the false memo. In such a situation, there is nothing in 
law to prevent them from being guilty of abetting the offence of making the forged 
government memo (exhibit-4). Hence, they should be convicted under Section 466 read with 
Section 109 of the Penal Code, not under Section 466 alone. The petitioners were not 
charged with abetting the offence. Sections 237 and 238 of the Cr.P.C. are exceptions to the 
general rule that an accused cannot be convicted of an offence in the absence of a specific 
charge. Under Section 237 an accused may be convicted of an offence, although there has 
been no charge in respect of it, if the evidence is such as to establish a charge that might have 
been made. Accordingly, this Court takes the view that the petitioners are guilty for abetting 
the offence of making forged government memo (exhibit-4).  
 

    30. Now, I turn to the conviction of the petitioners under Section 471 of the Penal Code for 
using the forged memo as genuine. Referring to the evidences of P.W. Nos. 2, 3, 5, 7 and 10 
the lower appellate Court observed that these P.W.s could not say how did the said forged 
memo reach the dispatch section of the office of the Deputy Commissioner, Sylhet or who 
sent the memo to the concerned office (S¡m ¢Q¢W ¢Li¡h ¢XpfÉ¡Q A¡¢pu¡R Cq¡ ®Lq h¢ma 
f¡¢lhe e¡ jjÑ a¡q¡l¡ ®Sl¡u h¢mu¡Rez ....HS¡q¡l h¢eÑa S¡m ¢Q¢W ®L, ¢Li¡h Eš² cçl 
®fy±R¡Cu¡ ¢cu¡Re Cq¡ ®Sl¡ L¡m HC p¡r£l¡ p¤¢e¢cÑø L¢lu¡ h¢ma f¡le e¡C). The learned 
Advocate for the petitioners submits that having made these observations and without giving 
any cogent reason based on legal evidences, the appellate Court below committed illegality 
in upholding the conviction the petitioners under Section 471 of the Penal Code. The learned 
Additional Attorney General, on the other hand, submits that the petitioners used the forged 
memo (exhibit-4) in Writ Petition No. 9008 of 2005 as Annexure-C which is evident from 
the judgment passed by the Appellate Division in Civil Appeal No. 163 of 2009 (reported in 
24 BLT (AD) 340). Referring to the memo in question, the apex Court observed,  

“It is alleged that this letter was procured by resorting forgery. On the other hand, 
writ petitioners claimed that the Ministry issued this letter. This being a disputed 
question of fact cannot be decided in a summary manner in writ jurisdiction”.  
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    31. Using a document as genuine when the document is known to be a forged document is 
the gravamen of the offence under Section 471 of the Penal Code. To constitute an offence of 
use of a forged document as contemplated by Section 471, it is sufficient to establish that it is 
used in order that it may ultimately appear in evidence or that it is used dishonestly or 
fraudulently. Therefore, in order to bring a person within the purview of Section 471, it is 
enough if he files a forged document, which he knows or has reason to believe to be a forged 
document (Ramavtar Missir vs Rajindra Singh, (1961) 2 CrLJ 139). The convict-petitioners 
abetted in making the forged memo (exhibit-4). They dishonestly used the said forged memo 
in the writ petition. Therefore, they are guilty of the offence under Section 471 of the Penal 
Code.  
 

    32. At this juncture, the learned Additional Attorney General frankly and candidly submits 
that evidences on record and findings of the Courts below do not attract the provisions of 
Section 420 of the Penal Code and for this reason the conviction under Section 468 of the 
Penal Code (forgery for the purpose of cheating) cannot be sustained. I find substance in the 
submissions. Hence, the petitioners are acquitted of the charge under Sections 420 and 468 of 
the Penal Code.  
 

    33. In this case, unfortunately the prosecution did not make any attempt to unearth who 
actually made the forged government memo (exhibit-4) and who else were involved in the 
said act of forgery. The trial Court rightly observed that concerned employees of the local 
administration and others aided the petitioners in the entire process of forgery. The 
prosecution also failed to find out who sent the forged memo to the dispatch section of the 
office of the Deputy Commissioner, Sylhet. In this regard, the investigation conducted by 
police was perfunctory in nature. The investigating agency failed to undertake any real or 
effective effort to unearth or detect the other perpetrators involved in the forgery and in the 
transactions carried out with the forged memo. Considering all these aspects as well as the 
attending facts and circumstances of the case, in my view, rigorous imprisonment for 02 
years 06 months is appropriate sentence for the offence committed under Section 466 read 
with Section 109 of the Penal Code. Rigorous imprisonment for 01 year for the offence under 
Section 471 is maintained. The sentence of fine is upheld.  
 

    34. Accordingly, orders of this Court are as follows:  
Conviction and sentence of the petitioners under Section 466 of the Penal Code is 

modified. They are convicted under Section 466 read with Section 109 of the Penal Code and 
sentenced to suffer rigorous imprisonment for 02 years 06 months and also to pay a fine of 
Tk. 10,000/- each, in default to suffer simple imprisonment for 03 months more. Conviction 
and sentence of the petitioners under Section 471 of the Penal Code is affirmed, but both the 
sentences are directed to run concurrently.  
 

    35. The petitioners are acquitted of the charges under Sections 420 and 468 of the Penal 
Code. The convict-petitioners are directed to surrender before the Court concerned within 01 
month from the date of receipt of this judgment to serve out the remaining portion of 
sentence of imprisonment, failing which the Court concerned shall take steps in accordance 
with law to secure the arrest of the petitioners.  
 

    36. In the result, the Rule is discharged with modification of conviction and sentence and 
with directions made above.  
 

    37. Send down the lower Court records (LCR) at once. Communicate the judgment and 
order to the Court concerned forthwith.  
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Editors’ Note: 
In the instant case the conviction was wholly based on medical evidence, i.e., on the experts’ 
opinion. But the High Court Division found that the medico-legal evidence (autopsy report) 
was inconsistent with the homicidal death and the report differs from the opinion of 
renowned authors of forensic experts. High Court Division held that the necropsy report and 
the evidence of doctor are not a gospel of truth or sacrosanct. These may be scrutinized and 
rejected by the Court, if found contradictory with the symptoms found on the dead body and 
oral evidence of witnesses. In the result, it set aside the judgment and order of the trial Court 
and acquitted the accused.  
 
Key Words:  
Strangulation; hanging; protrusion of tongue; haematoma; ligature mark; Section 45 of the 
Evidence Act, 1872 
  
The prosecution case that the victim was made senseless on torture or murdered earlier 
and thereafter her body was suspended at the place and in the manner to screen the 
offence is not at all believable because it is not based on rationality: 
As per inquest the height between the suspended point and the wooden ceiling was 4½ 
(four and a half) feet and the victim was 5 (five) feet tall. A rafter (l¦u¡) of a tin shed 
house is one of a series of slopped wooden structural members that extend from the 
ridge or hip to the wall plate, downslope perimeter or eave and that are designed to 
support the roof shingles, roof dock and its associated load. As per sketch map, the 
lower part of the rafters of the occurrence house were slopping and down to the wall 
plate to fix roof of tin on it which is common in this country. Therefore, in case of self 
hanging from the rafter, it was possible for the victim to receive a strike/blow on her 
head from it resulting haematoma and intracranial haemorrhage which has been found 
in the autopsy. It may be noted here that no other external injury was found on the 
person of the deceased. If the condemned-prisoner assaulted the victim or strangulated 
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her by force, there could have been some marks of violence or other injuries such as 
scratch mark on the throat or other parts of the body. It was almost impossible for the 
condemned-prisoner to take the victim’s body on the entresol of the house through a 
ladder or stair generally used in such a tin shed house after making her senseless. 
Therefore, the prosecution case that the victim was made senseless on torture or 
murdered earlier and thereafter her body was suspended at the place and in the manner 
to screen the offence is not at all believable. It may further be noted here that the doctor 
found one of the cause of victim’s death by strangulation and it was antemortem. If she 
was hanged after her death as stated in the FIR and found by the trial Judge, the 
ligature mark found around the neck would be of postmortem, it would not in any case 
be antemortem.                          ...(Para 45) 
 
Protrusion of tongue is found in most of the hanging cases but not in strangulation:   
In the necropsy report (exhibit-4) the doctors found deceased’s tongue protruded due to 
gas and PW8 doctor deposed ‘¢Sî¡ Bw¢nLi¡h h¡¢ql qCu¡¢Rm’, which supports the 
inquest report. In that case, as per Reddy’s book of ‘Essentials of Forensic Medicine 
and Toxicology’, 34th Edition, 2017 (Page 328, serial No. 13 of the table) the death was 
for hanging but not of strangulation. The tongue position in case of homicidal death by 
strangulation and in case of suicidal hanging as published in ‘International Journal of 
Legal Medicine’ further shows that in the survey they have found protrusion of tongue 
in most of the hanging cases but not in strangulation.            ...(Para 46) 
 
The ligature mark in case of strangulation is commonly found round around the neck 
and in case of hanging eyes of the deceased are found closed according to the view 
expressed by experts: 
The ligature mark in case of strangulation is commonly found round around the neck 
but here it is found ‘ill defined and anterior aspect of the neck’. Showing the condition 
of fracture of hyoid bone, Mr. Ahammad submits that Medical Jurisprudence speaks of 
fracture of hyoid bone common in strangulation but it is absent in hanging and from 
that point of view, the present case is purely a case of strangulation. We find in Modi’s 
Medical Jurisprudence (20th and 22nd edition), that in case of strangulation larynx, 
trachea and hyoid bone (all) are often found fractured but it is rare in hanging. In this 
case only hyoid bone is found fractured. Moreover, Reddy in his Medical 
Jurisprudence, 34th Edition, 2017 (Page-328) found fracture of hyoid bone uncommon 
in strangulation but may occur in hanging. In view of the above position, the submission 
of Mr. Ahammad does not stand but supports the defence case of hanging. Moreover, in 
the inquest, the IO found the eyes of the deceased closed which according to the view 
expressed by Modi is also a sign that the victim’s death was from handing. ...(Para 48) 
 
Section 45 of the Evidence Act, 1872: 
According to section 45 of the Evidence Act, a postmortem report is an expert opinion 
and if it is found corroborative to the injuries on the person of the deceased and 
supported by the evidence of doctor, it may be considered alone for basing conviction in 
the absence of any ocular evidence on record.              ...(Para 49) 
 
Doctors should be cautious enough in holding autopsy in unnatural death cases: 
The prosecution further failed to prove the time of occurrence. It appears from the 
evidence and other materials on record that the dead body of Kohinoor was found in 
the place and manner after 3 (three) days of her missing. The doctor found most of the 
organs of the corpse decomposed and blister all over the body. But in the report they 
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did not wrote about the approximate time of death of the deceased. We find that the 
doctors very casually examined the corpse and held autopsy on it. They did not mention 
the condition of eyes and other necessary symptoms generally found internally and 
externally to determine the death. They should be cautious enough in holding autopsy in 
unnatural death cases. Their callousness in holding autopsy may result in miscarriage of 
justice.                         ...(Para 50) 
 
Medical evidence is not sacrosanct and may be rejected by the Court, if found 
contradictory with the symptoms found on the dead body and oral evidence of 
witnesses:                   
It transpires from the evidence of witnesses that there was strained relation between the 
husband and wife for the second marriage of the condemned-prisoner. The fact of 
missing of the deceased wife before 3 (three) days of tracing her body hanged and the 
surrounding circumstances lead us to believe that she might have committed suicide at 
the place and in the manner for the reason of her husband’s second marriage. The 
defence has been able to make out a specific and believable case of suicidal hanging by 
putting suggestions to the prosecution witnesses. The necropsy report and the evidence 
of doctor in support of strangulation and intracranial haemorrhage are not a gospel 
truth or sacrosanct. These may be scrutinized and rejected by the Court, if found 
contradictory with the symptoms found on the dead body and oral evidence of 
witnesses.                         ...(Para 52) 
 

JUDGMENT 
Bhishmadev Chakrabortty, J: 
 
    1. Learned Additional Sessions Judge, Court No. 1, Barishal has made this reference under 
section 374 of the Code of Criminal Procedure (Code) for confirmation of the sentence of 
death awarded upon the condemned-prisoner in terms of the judgment and order passed on 
08.10.2015 in Sessions Case No. 208 of 2010 finding him guilty of offence under section 302 
of the Penal Code. In addition to the sentence of death he was further sentenced to pay a fine 
of taka fifty thousand.  
 
    2. Learned Judge further found him guilty under section 201 of the Penal Code and 
sentenced him thereunder to suffer rigorous imprisonment for seven years and to pay a fine of 
taka five thousand, in default, to suffer imprisonment for two months more. But, he acquitted 
two other co-accused who faced the trial under the same charges. 
 
    3. Against the aforesaid judgment and order of conviction and sentence, the condemned-
prisoner preferred Jail Appeal No. 179 of 2015 through jail authority. The above jail appeal 
was subsequently converted into Criminal Appeal No. 7608 of 2020. Since the reference and 
the criminal appeal have arisen out of the same judgment and order, these have been heard 
together and are being disposed of by this judgment. 
 
   4.  PW1, Md. Asmat Ali Sarder lodged a first information report (FIR) with Gournadi 
police station implicating his son-in-law Mostafa (condemned-prisoner) and four others as 
accused stating, inter alia, that the accused persons in a preplanned way murdered his 
daughter Mst. Kohinoor Begum (deceased) and suspended her body from a rafter (¢Vel 
Q¡ml l¦u¡l p¡b) on the entresol (gvPv) of four roofed tinshed house of accused Mostafa. It 
was further contended in the FIR that accused Mostafa took accused Blue Begum his second 
wife and due to it there was serious strain between Mostafa and his daughter. He suspected 
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that all the accused named in the FIR led by Mostafa murdered his daughter and hanged the 
body with a scarf/muffler in the place and in the manner as stated hereinbefore and then 
decamped.  
 
    5. On the aforesaid allegation Gournadi police station case No. 05 dated 04.02.2010 
corresponding to General Register No. 19 of 2010 under sections 302, 34 and 201 of the 
Penal Code against five accused including the condemned-prisoner was started. 
 
    6. Md. Shahjalal, a Sub-Inspector (SI) of police, investigated the case. In his turn, he 
arrested three accused named in the FIR including convict Mostafa and on collecting 
necessary materials for prosecution submitted a charge sheet under above noted sections  of 
the Penal Code against three accused who were named in the FIR at serial Nos. 1,2 and 5. 
However, he did not send up Hasi Begum and Sarwar Paik in the charge sheet.   
 
    7. The record of the case was then sent to the Sessions Judge, Barishal. Learned Sessions 
Judge took cognizance of offence against the accused persons sent up in the charge sheet. 
Subsequently, he framed charges against all the three accused under the aforesaid sections of 
the Penal Code. The charges so framed were read over to the accused, to which they pleaded 
not guilty and claimed to be tried. The Sessions Judge then sent the record of the case for trial 
to the Additional Sessions Judge, Court No. 1, Barishal. 
 
    8. During trial, the prosecution examined 8 (eight) witnesses and they were cross examined 
by the defence. The defence case, as it transpires from the trend of cross examining the 
prosecution witnesses is that the accused were innocent, they did not commit the offence of 
murder and that the victim committed suicide by hanging. 
 
    9. On conclusion of examination of the prosecution witnesses, learned trial Judge 
examined the accused persons under section 342 of the Code. In the examination, they 
reiterated their innocence and demanded justice but did not examine any witness to support 
their defence. However, learned Additional Sessions Judge considering the evidence and 
other materials on record found accused Mostafa Sarder guilty of offences under sections 302 
and 201 of the Penal Code and sentenced him thereunder to death, giving rise to this 
reference and the appeal.  
 
    10. Mr. Zahid Ahammad, learned Assistant Attorney General taking us through the 
evidence and other materials on record submits that the condemned-prisoner murdered his 
wife Kohinoor Begum brutally striking on the head and strangulating her and, thereafter, to 
screen the offence suspended her dead body from a rafter on the entresol of his dwelling 
house. Earlier, the victim made a General Diary Entry (GDE) with the concerned police 
station finding her life risky with the condemned-prisoner. Since the victim was found dead 
in the house of her husband, it was his duty to explain how she met with the death. The 
explanation of the husband as suggested to the prosecution witnesses that she has committed 
suicide was proved false by the medical evidence and autopsy report. In the report, the 
doctors opined that the death was due to the combined effect of intracranial haemorrhage and 
violent asphyxia resulting from strangulation, which was antemortem and homicidal in 
nature. The condemned-prisoner did not take the defence that he was not at home when the 
occurrence took place. The witnesses successfully proved the charges against him of 
committing the heinous offence. The learned trial Judge on sifting and assessing the evidence 
both oral and documentary correctly found him guilty of the offence of murder and sentenced 
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him to death. Since, the judgment and order of conviction and sentence is based on legal 
evidence, it should not be interfered with by this Court.  
 
    11. Mr. Mohammad Shishir Manir, learned advocate for the appellant advanced his 
argument only on the point that this was purely a case of suicidal hanging. Undoubtedly, the 
wife died in the house of her husband (condemned-prisoner) but he explained the death of his 
wife. The defence suggested the prosecution witnesses to that effect and made out a specific 
case that the victim committed suicide. Although, in the postmortem report the doctor opined 
the death as antemortem and homicidal in nature because of violent asphyxia and intracranial 
haemorrhage and supported in his evidence but the medical evidence is not sacrosanct. He 
refers to the evidence of PWs1-4 and 7 and submits that their evidence unequivocally proves 
that this is a case of suicide. All of them stated that they did not see the actual occurrence but 
they heard that the victim had committed suicide. Even PW2, daughter of the deceased and 
PW7, the son on oath did not bring any allegation against the condemned-prisoner. They in 
evidence stated that their mother had committed suicide, but their father was made accused 
on mere suspicion. 
 
    12. Mr. Manir then takes us through the postmortem report (exhibit-4) and submits that 
although the doctors abruptly concluded that the death was homicidal in nature but the signs  
and symptoms found in the dead body and recorded in the autopsy report proved it suicidal. If 
the evidence of witnesses is assessed carefully and considered with circumstantial evidence in 
juxtaposition with the expert report, a conclusion can safely be drawn that the victim has 
committed suicide. He refers the index of symptoms specified by the renowned forensic 
experts for drawing a comparison with the symptoms found in the autopsy report to prove the 
death as suicidal. Firstly, he refers to ‘A Text Book of Medical Jurisprudence and 
Toxicology’ by JP Modi, 24th Edition 2011, page 456 and pointed at serial Nos. 2,5,6,7,11 
and 13 of the table of differences of symptoms between hanging and strangulation and 
submits that those indicate the instant death as suicidal. He relies on serial No. 6 of a similar 
table of KS Narayan Reddy’s ‘The Essentials of Forensic Medicine and Toxicology’ 34th 
Edition, 2017, Page- 328 which tells fracture of hyoid bone is common in hanging but 
uncommon in strangulation. 
 
    13. Mr. Manir further takes us through the FIR and inquest report and submits that the 
body of the deceased was found partially hanging, i.e., it was hanged from a low point of 
suspension. According to Modi’s Medical Jurisprudence and Toxicology (24th Edition, 
Chapter XIX, page 445) partial hanging is used for such cases in which the bodies are 
partially suspended, for those in which the bodies are sitting, kneeling, reclining, prone or any 
other posture. He produced some photographs printed in the above book and the provisions of 
Reddy’s Forensic Medicine, 34th Edition, page 390 and submits that it is quite possible for a 
person to commit suicide by hanging partially and if the overall facts and evidence on record 
of this case are considered together with the medical jurisprudence, it would be conclusive 
that this is a case of partial hanging and suicidal in nature.   
 
    14. He then refers to the Medical Jurisprudence of JP Modi (24th Edition, Page- 589) to 
explain ‘extradural haemorrhage’ and submits that according to Modi ‘extradural 
haemorrhage’ is mostly traumatic and occurs between the skull and the dura mater and is 
caused by the rupture of the middle meningeal artery, diploic veins or dual venus sinuses. 
Admittedly, the distance between the rafter and wooden ceiling was four and a half feet and 
the victim’s height was five feet and as such it was naturally possible to receive a blow on her 
head at the time of hanging resulting haematoma and extradural haemorrhage.  
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    15. Mr. Manir further submits that in this case the conviction has been based solely on the 
autopsy report. Under section 45 of the Evidence Act, a postmortem report is an expert 
opinion, but it is not conclusive proof of the fact. The courts are at liberty to accept or reject 
this sort of opinion. It is established principle that statement of witnesses will prevail over the 
postmortem report, if the report contradicts with ocular evidence. In the case of Tomaso 
Bruno Vs. State of UP, (2015) 7 SCC 178, the trial Court found two Italian nationals guilty 
under sections 302 and 34 of the Penal Code on the charge of murder of another Italian by 
strangulation and were sentenced to suffer imprisonment for life. The High Court of 
Allahabad confirmed the conviction and sentence passed by the trial Judge, but on appeal the 
Supreme Court of India acquitted them and set aside the conviction and sentence. There it has 
been held- 

“The Courts normally would look an expert evidence with a greater sense of 
acceptability, but it is equally true that the courts are not absolutely guided by the 
report of the experts, especially if such report are perfunctory and unsustainable. We 
agree that the purpose of an expert opinion is primarily to assist the Court in arriving 
at a final conclusion but such report is not a conclusive one”. 

 
    16. Mr. Manir urges to analyse the report of the case in hand, read it in conjunction with 
other evidence on record and to form final opinion as to whether the report is worthy of 
reliance or not. He refers to the cases of the State Vs. Tajel Sheikh, 19 BLC (AD) 178 and 
Habibur Rahman Vs. the State, 16 BLT 275 and submits that in the cited cases it has been 
held that the postmortem report is just like any other corroborative evidence. It cannot be 
accepted as a conclusive proof as to the cause of death of the deceased. In both the above 
cited cases our superior Court disbelieved the postmortem reports. It is well settled position 
of law that an expert’s report is not sacrosanct. It may not be accepted when it contradicts 
with ocular evidence. The oral evidence in this case contradicts with the findings of 
postmortem report.  
 
    17. Mr. Manir refers an article published in the journal of Enam Medical College, volume 
3 No. 2 of July 2013 titled as ‘Violent Asphyxial Death: A Study in Dinajpur Medical 
College, Dinajpur’ which shows that 88.5% of violent asphyxial death were due to hanging 
and 6.25% due to strangulation. The article published in the International Journal of Medical 
Toxicology and Forensic Medicine, 2013; 3(2): 48-57 titled as ‘Study of Violent Asphyxial 
Death’ shows that hanging (82.48%) is the most common encountered violent asphyxial 
death followed by drowning (14.43%) and strangulation (03.09%) and, therefore, most 
common form of violent asphyxial death are hanging but not strangulation. A Medical Study 
published in ‘The International Journal of Legal Medicine [(2019)133:1279-1283]’ shows 
that tongue protrusion is more common in hanging. The data of the above medical study 
shows that tongue of most of the bodies in case of hanging (32 out of 47) found protruded but 
less in strangulation (15 out of 47). The fracture of hyoid bone is also common in hanging but 
uncommon in strangulation according to the Medical Jurisprudence of Modi and Reddy. 
     
    18. Mr. Manir lastly submits that the GDE alleged to have been lodged by the victim with 
the concerned police station has not been brought before the Court as evidence. The IO of the 
case was dead during trial but the prosecution did not examine any other police officer as 
witness to prove the document and its content, and as such there is no scope to take into 
account the GDE for consideration. There is no ocular evidence against the appellant and the 
opinion of the doctor does not correlate with the internal and external symptoms found on the 
dead body of the victim, and as such it should be rejected. The judgment and order of 
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conviction and sentence relying solely on the medical evidence would be set aside and the 
appellant be acquitted of the charges levelled against him, he concludes.  
 
    19. In reply Mr. Ahammad, learned Assistant Attorney General takes us through the 
‘violent asphyxial death’ and ‘hyoid bone’ from Wikipedia. He shows us the photographs of 
‘hyoid bone’ printed there and submits that in this case the experts report about fracture of 
hyoid bone proves that the death of Kohinoor was not for hanging but of strangulation. In the 
reports the doctors clearly opined that the death was due to the combined effect of 
intracranial haemorrhage and violent asphyxia, resulting from strangulation and it was 
antemortem and homicidal in nature. He submits that for violent asphyxial death external 
force is to be applied upon the victim and that has been done here. The condemned-prisoner 
pressed the throat of the deceased with the muffler and consequently her hyoid bone was 
fractured. If the victim had committed suicide, there could be no reason of its fracture.  
  
    20. Mr. Ahammad then takes us through ‘intracranial haemorrhage’ which is also called 
‘epidural haemorrhage’ from Wikipedia and radiopaedia with photographs and submits that 
in this case in the autopsy the doctor found extradural haemorrhage on the right parietal 
region. It was not possible to cause haemorrhage on the head of the victim without any 
external assault, strike or blow thereon. The victim herself cannot strike on her head to cause 
it. The condemned-prisoner being the husband had struck on victim’s head before her death 
and suspended the body from the rafter of the house with the muffler.  
 
    21. He then refers to the Medical Jurisprudence of JP Modi (22nd Edition, page 270) and 
draws our attention at serial Nos. 6, 7 and 12 of differences of symptoms of hanging and 
strangulation and submits that in case of hanging bleeding from nose, mouth and ears are 
very rare, on the contrary bleeding from those organs in case of strangulation may be found. 
In case of hanging noncontinuous and oblique ligature mark is found high up of the neck and 
in case of strangulation ligature mark would be transverse. In the case in hand, the autopsy 
report matches with the above symptoms of strangulation. He further refers to serial No. 8 of 
the similar table of Modi’s Medical Jurisprudence (20th Edition, Page-157) to show that 
fracture of hyoid bone is common in strangulation, which has been found in this case. He 
refers to the Medical Jurisprudence of Bakshi, 3rd Edition, 1980 (Page-182-184) where at 
serial No.15 the view expressed by Modi at serial No.14 (20th Edition) about the symptoms of 
strangulation of bleeding from mouth, nose and ear has been supported. At serial No. 14 of 
the Bakshi’s table it has been opined that protrusion of tongue is absent or very little in the 
cases of hanging but in strangulation it is a common feature. He further refers to the Lyon’s 
Medical Jurisprudence (11th Edition, Page 961) and submits that in case of strangulation the 
ligature mark would be openly transverse and in case of hanging it is ordinarily not. He adds 
that strangulation is always in favour of homicide.  
 
    22. Mr. Ahammad then submits that four months before the occurrence took place, the 
victim made a GDE with the concerned police station bringing allegation that her life was at 
stake with the condemned-prisoner. She was under a serious apprehension that she might 
have been killed at any time. PW5, Mst. Jesmin Begum in her evidence supported lodgment 
of the said GDE. No history of victim’s previous attempt to commit suicide has been found 
and as such it was almost impossible for her to commit suicide. This is a cold blooded, 
premeditated and brutal murder, where the dead body of the victim wife was found in the 
house of the convict husband. The circumstantial evidence, medical evidence and evidence of 
the doctor are consistent with homicidal death of the ill fated victim.  Mr. Ahammad refers to 
the cases of Ali Hossain Vs. the State, 15 BLD 307; Shah Alam Vs. the State, 5 BLC 492; 
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Abdullah Vs. Mst. Zulekha, PLD 1950 Peshwar 19 and Sabir Hossain and two others Vs. the 
State, 21 DLR (WP) Lahore 5 and relied on the ratio of those cases to put reliance of the 
autopsy report solely in the absence of any ocular evidence on record. He finally concludes 
that the judgment and order of conviction and sentence passed by the trial Court is based on 
legal evidence and it should be upheld.  
 
    23. To address the submissions of both the sides and to dispose of the reference as well as 
the appeal, let us go through the evidence of prosecution witnesses in brief. 
 
    24. PW1 Asmat Ali Sardar, informant and father of the deceased stated that the occurrence 
took place between 1.30 am to 2.00 am on 01.02.2010 at the house of accused Mostafa. He 
had lodged the ejahar implicating five persons as accused. His daughter (the deceased) had 
three issues. Accused Mostafa took Blue Begum as his second wife just two months before 
the occurrence. The relation between the accused husband and his daughter deteriorated for 
the reason of second marriage of the accused. The accused used to assault the victim. 
Accused No. 2, Hasi Begum at about 8.00 pm made a phone call to PW5 Jesmin and told her 
that victim Kohinoor had been found missing. He and his relations tried their best but could 
not find her out. He received the news of his daughter’s death at about 1.30 pm on the day 
which was 3-4 days after her missing. He and his relations then and there rushed to the 
accused’s house and found her body hanging partially from a rafter with a muffler on the 
entresol of the house. Later, police came there, brought down the dead body, held inquest, 
took it to the police station and, thereafter, he lodged the FIR. He proved the FIR and 
identified his thumb impression thereon. In cross-examination he stated that he found the 
body hanging at the house of accused Mostafa. The deceased was dissatisfied at the second 
marriage of her husband. He did neither see who killed his daughter nor did he know how she 
was murdered. He further stated that when he got the information of his daughter’s death, he 
was working at a place four miles away from the occurrence house. He could not remember 
the van driver’s name who took him to the house of occurrence. He was there about two and 
a half hours and in the meantime 100-125 people assembled there. A police officer wrote the 
ejahar but he could not remember his name. He denied the defence suggestion that his 
daughter committed suicide for the reason of her husband’s second marriage. On recall for 
cross-examination by the defence he stated that when he went to the occurrence house, he 
found accused Mostafa, his daughter Nahida (PW2) and son Nayeem (PW7) there. He 
himself and PWs 2 and 7 were witnesses to the inquest. He did not find any injury on the 
person of the deceased. When he wanted to know about the cause of death, they told him that 
she committed suicide for the reason of second marriage of her husband.   
 
    25. PW2 Nahida Akter, daughter of the deceased stated that her mother was found missing 
on 01.02.2010. Thereafter, she found her hanging at about 11.00-11.30 am on 04.02.2010 at 
the entresol over the wooden ceiling of their dwelling house. At first she smelt stink and on 
search found the body hanging partially with a muffler from a rafter of their house. At her 
hue and cry, the neighbours rushed there and apprehended accused Lal Miah. Nobody 
murdered her mother. Police came, brought down the corpse and held inquest. She put her 
signature on the report. She proved the inquest report exhibit-1 and identified her signature 
thereon-1/1. She identified accused Lal Miah on the dock. In cross-examination she stated 
that it was not possible to see everything around the entresol from the floor of their house. 
The boundary of their house was enclosed with a fence. She saw her mother taking tablet at 
about 8.00-8.30 am on 01.02.2010. She had two brothers and they resided in the house of 
occurrence. About 100 people rushed to the occurrence house. The IO examined her under 
section 161 of the Code. She studied up to class ten but did not continue thereafter. 
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    26. PW3 Kazi Sajal, a ward councillor of Gournadi Paurasava stated that the informant was 
his neighbour and he was a witness to the inquest. He proved his signature in the inquest as 
exhibit-1/2. He heard that Kohinoor committed suicide by hanging. In cross-examination he 
stated that the occurrence took place within the area under ward No. 3. He heard that 
Kohinoor had committed suicide by hanging with a rope. 
 
    27. PW4 Md. Shahjahan Bapery, a man from the locality stated that he received the news 
of victim’s suicidal death by hanging and rushed to the occurrence house. He found the body 
lying at the courtyard of accused’s dwelling house. Police held inquest on the corpse and took 
his signature on the report exhibit-1/3. After some days of occurrence, he went to the police 
station and put his signature in the seizure of wearing apparels of the deceased. He proved the 
seizure exhibit-2 and identified his signature thereon. He identified seized articles as material 
exhibit-I series. In cross-examination he stated that he heard that the victim committed 
suicide. He saw the dead body after a while of committing suicide. 
 
    28. PW5 Mst. Jesmin Begum, a daughter-in-law of PW1 and bhabi of the deceased stated 
that the occurrence took place between 8.00 am of 01.02.2010 to the noon of 04.02.2010 at 
the entresol of accused Mostafa’s house. Informant Asmat Ali was her chancha shwashur. 
The victim was her sister-in-law (nanod). She and the informant resided at the same 
compound. Deceased Kohinoor was the first wife of accused Mostafa. Mostafa took Blue 
Begum as second wife without the permission of Kohinoor. Blue Begum was a bad lady and 
she made a plan to commit the murder. Accused Mostafa and Blue used to torture the victim. 
Kohinoor lodged a GDE with the concerned police station before four months of taking place 
the occurrence. She was at first found missing from the morning on 01.02.2010. Afterwards 
her dead body was found hanging at the entresol of Mostafa’s house. They all reached there 
and smelt stink emitting from the dead body. Police also came there, held inquest on the 
corpse and she put her signatures on the report exhibit-1/4. She went to the police station with 
the informant and put her signature on the left side of the FIR. The informant put his thumb 
impression in the FIR. She proved the FIR exhibit-3 and identified her signature thereon. She 
identified the accused persons in the dock. In cross-examination she stated that the distance 
between her house and that of the accused would be three miles. She received the news of 
disappearance of the deceased and went to the house of occurrence on foot. A salish was held 
for the second marriage of accused Mostafa where Shahjahan, Kabir Talukder, Anis Talukder 
and Jalil Sarder were present. She denied the defence suggestion that Kohinoor committed 
suicide due to family crisis. She did not know whether there was any relation between Lal 
Miah and accused Mostafa Sardar. She further denied that wife of Lal Miah eloped with 
accused Mostafa and when Kohinoor learnt it, she committed suicide. 
 
    29. PW6 Md. Liakat Sardar, a cousin of the deceased stated that the occurrence took place 
within 20.00 hours of 01.02.2010 to 13.30 hours of 04.02.2010 at the entresol of the dwelling 
house of accused Mostafa. He identified the accused in the dock. He further stated that there 
was an illicit relation between Blue Begum and Mostafa and due to that, the relation between 
the deceased and Mostafa became strained. Mostafa used to torture Kohinoor and she told it 
to them. Mostafa took Blue Begum as his second wife and a salish was held for it. Kohinoor 
did not accept the second marriage of accused Mostafa. He received the news of victim’s 
death through a message over cell phone. He then went to the occurrence house and found 
gathering there. He found the body of Kohinoor hanging from a rafter with a muffler on the 
entresol of the house. She was murdered in a preplanned way in order to make Mostafa’s 
family life smooth with accused Blue Begum. In cross-examination he stated that he was not 
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present in the salish. Sajal Kazi, former member and Shahjahan member were present there. 
He found a good number of people at the occurrence house. He also found the local member 
and Chowkider there. He denied the defence suggestion that due to the second marriage of 
accused Mostafa, victim Kohinoor committed suicide. 
 
    30. PW7 Md. Nayeem Sardar, son of the deceased stated that the occurrence took place at 
about 1.00-2.00 am on 01.02.2010 in their dwelling house. The informant was his maternal 
grandfather and accused Mostafa was his father. He knew nothing about the death of his 
mother. He proved his signature in the inquest exhibit-1/5 and identified the accused in the 
dock. In cross-examination he stated that he used to run a shop and on the day of occurrence 
he was there. His maternal grandfather made his father accused in this case on mere 
suspicion. 
 
    31. PW8 Md. Aktaruzzman Talukder, Head of the Department of Forensic Medicine, Sher-
e-Bangla Medical College Hospital, Barishal stated that he conducted postmortem 
examination of deceased Kohinoor at about 16.00 hours on 05.02.2010 and found the 
following injuries. 

i) Ill defined broad transversely placed ligature mark on anterior aspect of neck.  
ii) Haematoma on right parietal region.  

 
    32. On dissection, he found antemortem congestion and clotted blood around the injuries. 
He also found congestion present on either side of trachea with fracture of hyoid bone. 
Extradural haemorrhage was present on the right parietal region.   
 
    33. Death in their opinion was due to the combined effect of intracranial haemorrhage and 
violent asphyxia resulting from strangulation which was antemortem and homicidal in nature. 
He proved the autopsy report exhibit-4 and identified his signature thereon. In cross-
examination he denied the defence suggestion that the victim committed suicide by hanging. 
He found the body partially decomposed and blister on it. He found the tongue protruded in 
part. He further denied the defence suggestion that he failed to find out the cause of death for 
holding postmortem examination after long days of victim’s death or that the death was 
suicidal in nature. 
 

    34. We have considered the enlightening/inspiring submissions of both the sides, gone 
through the evidence and other materials on record. 
 

    35. It is admitted position of fact that the deceased was the wife of the condemned-
prisoner. She was found missing from 01.02.2010. PW1 informant, PW2 the daughter of the 
deceased and PW6 a relative of the informant found the deceased hanging partially with a 
muffler from a rafter on the entresol of the convict’s house. There is no dispute that the body 
of the deceased was found at her husband’s house hanging at noon on 04.02.2010 and it was 
partially decomposed. Nobody had seen the occurrence of murder or of committing suicide. 
The daughter of the deceased PW2, Nahida Akter and the son PW7, Md. Nayeem Sarder 
while examined as witnesses did not bring any allegation against their father, the condemned-
prisoner. PW1 informant, father of the deceased, PW2 daughter, PW3 a neighbour and ward 
councilor, PW4 a man from the locality and PW7 the son stated that they heard the victim 
had committed suicide. Even in the cross-examination PW1 stated that while he reached the 
occurrence house PWs 2 and 7 told him that the victim committed suicide for the second 
marriage of their father. In cross-examination PW7 stated that the informant filed the case 
against his father on suspicion. Thus the evidence of kith and kin as well of the neighbours 
support the defence case that the deceased has committed suicide.  
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    36. Admittedly, the body of the deceased was found hanging at the house of the 
condemned-prisoner, who was her husband. According to the provisions of section 106 of the 
Evidence Act, a burden is imposed upon a husband to explain how his wife met with the 
death while she was under his custody. The explanation given in this case by suggesting the 
prosecution witnesses is that his wife committed suicide by hanging. On the other hand, the 
opinion given in the postmortem report (exhibit-4) and in the evidence of PW8, the doctor 
such defence case has been denied. Mr. Manir, learned advocate for the appellant has 
advanced his argument solely on the point that the external and internal injuries found on the 
person of the deceased are not consistent with the findings and decisions of antemortem and 
homicidal death. Rather, opinion of the renowned forensic experts on this point is against the 
opinion of the doctor given in this case. He also submits that doctor’s opinion is not 
sacrosanct and the Court can reject it, if it is found contrary to the oral evidence and the other 
conditions described in forensic and medical jurisprudence.  
 

    37. Let us consider whether as per oral and documentary evidence, the death of Kohinoor 
was antemortem and homicidal in nature as has been argued by the learned Assistant 
Attorney General or it was suicidal as placed by the learned counsel of the appellant.   
     

38. Admittedly, the body of the deceased was found at the place and in the manner as 
stated in the FIR. Oral evidence has been also led to that effect. The first question arises 
whether commission of suicide by partial hanging in the manner the deceased was found was 
at all possible. We find from the writings of renowned forensic experts like JP Modi and 
KSN Reddy and the photographs of numerous incidents of partial hanging that it was possible 
for the deceased to commit suicide in the manner her body was found. It depends upon the 
will, weight and position of the suicide (felo-de-se). It further depends on the height of the 
point of suspension and the material used for it. Here the suspended point was 4' 6" from the 
wooden ceiling, the deceased was 5" tall and the material used for hanging was a muffler. In 
view of the above, it can be presumed that the victim’s death may be for hanging partially, 
i.e., in the position she was found hanged. The findings of the learned Additional Sessions 
Judge that the victim could not commit suicide in the position she was found, is totally wrong 
and against the opinion of the renowned forensic experts.   
 

    39. The learned Assistant Attorney General and the learned advocate for the appellant both 
has referred the tables of symptoms  of death for hanging and strangulation written by the 
renowned forensic jurists to show differences between the two usually found in a dead body. 
They have referred JP Modi’s Medical Jurisprudence (three different editions), the Medical 
Jurisprudence of KS Narayan Reedy and of Bakshi and by showing the symptoms of 
differences of deaths for hanging and strangulation, they tried to establish their respective 
cases. For better appreciation the table of differences of symptoms in Modi’s Medical 
Jurisprudence, 24th Edition, 2011 is reproduced below: 
 
Hanging Strangulation 
1. Mostly suicidal. 
2. Face-Usually pale and petechiae rare. 
 
3. Saliva-Dribbling out of the mouth down 
on the chin and chest. 
4. Neck-Stretched and elongated in fresh 
bodies. 
5. External signs of asphyxia, usually not 

1. Mostly homicidal. 
2. Face-Congested, livid and marked with 
petechiae.  
3. Saliva-No such dribbling. 
 
4. Neck-Not so. 
5. External signs of asphyxia, very well 
marked (minimal if death due to vasovagal 
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Hanging Strangulation 
well marked. 
 
6. Ligature mark-Oblique, non-continuous 
placed high up in the neck between the chin 
and the larynx, the base of the groove or 
furrow being hard, yellow and parchment-
like. 
7. Abrasions and ecchymoses round about 
the edges of the ligature mark, rare. 
8. Subcutaneous tissues under the mark- 
White, hard and glistening.  
9. Injury to the muscles of the neck-Rare. 
10. Carotid arteries, internal coasts ruptured 
in violent cases of a long drop. 
11. Fracture of the larynx and trchea-Very 
rare and may be found that too in judicial 
hanging. 
12. Fracture-dislocation of the cervical 
vertebrae-Common in judicial hanging. 
13. Scratches, abrasions and bruises on the 
face, neck and other parts of the body-
Usually not present. 
14. No evidence of sexual assault. 
15. Emphysematous bullae on the surface of 
the lungs-not present.  

and carotid sinus effect). 
6. Ligature mark-Horizontal or transverse 
continuous, round the neck, low down in the 
neck below the thyroid, the base of the 
groove or furrow being soft and reddish. 
7. Abrasions and ecchymoses round about 
the edges of the ligature mark, common. 
8. Subcutaneous tissues under the mark- 
Ecchymosed. 
9. Injury to the muscles of the neck-
Common. 
10. Carotid arteries, internal coats ordinarily 
ruptured. 
11. Fracture of the larynx, trachea and hyoid 
bone. 
 
12. Fracture-dislocation of the cervical 
vertebrae-Rare. 
13. Scratches, abrasions fingernail marks 
and bruises on the face, neck and other parts 
of the body-Usually present. 
14. Sometimes evidence of sexual assault 
15. Emphysematous bullae on the surface of 
the lungs-May be present.  

(emphasis supplied)  
 
    40. KS Narayan Reddy in his book ‘the Essentials of Forensic Medicine and Toxicology’, 
34th Edition, 2017 found the symptoms as under: 
 

Trait Hanging Strangulation by ligature 
1. Ligature Mark: 
 
 
 
 
2. Abrasions and 
ecchymoses: 
 
3. Bruising: 
 
4. Neck: 
5. Subcutaneous tissues: 
 
6. Hyoid bone: 
7. Thyroid cartilage: 
8. Larynx and trachea: 
9. Emphysematous bullae: 
 
10. Carotid arteries: 

It is oblique, does not 
completely encircle the 
neck; usually seen high up 
in the neck between the chin 
and larynx. The base is pale 
hard and parchment-like. 
About the edges of ligature 
mark not common. 
Of the neck muscles less 
common. 
Stretched and elongated. 
White, hard and glistening 
under the mark. 
Fracture may occur. 
Fracture is less common  
Fracture rare. 
Not present on the surface of 
the lungs. 
Damage may be seen. 

It is transverse, completely 
encircling the neck below 
the thyroid cartilage. The 
base in soft and reddish. 
 
About the edges of the 
ligature mark are common. 
Of the neck muscles are 
common 
Not stretched or elongated. 
Ecchymosed under the 
mark. 
 
Fracture is uncommon. 
Fracture is more common. 
Fracture may be found  
Very common on the 
surface of the lungs. 
Damage is very rare. 
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Trait Hanging Strangulation by ligature 
11. Face: 
 
12. Signs of asphyxia: 
13.Tongue: 
 
14. Saliva: 
15. Bleeding: 
 
16. Involuntary discharge: 
 
17. Seminal fluid: 

Usually pale and petechiae 
are not common.  
External sings less marked. 
Swelling and protrusion is 
less marked. 
Often runs out of mouth. 
From the nose, mouth and 
ears not common  
Of faeces and urine less 
common. 
 
At glans is more common.  

Congested, lived and 
marked with petechiae.  
External sings well-marked. 
Swelling and protrusion is 
more marked. 
Absent. 
From the nose, mouth and 
ears common. 
Of faeces and urine more 
common. 
At glans is less common. 

(emphasis supplied)  
 
    41. Modi in his Medical Jurisprudence, 22th Edition found the differences as under: 
 

Hanging Strangulation 
1. Mostly Suicidal 
2. Face-Usually pale and petechiae rare. 
 
3. Saliva-Dribbling out of the mouth down 
on the chin and chest. 
4. Neck-Stretched and elongated in fresh 
bodies.  
5. External signs of asphyxia, usually not 
well marked. 
 
6. Bleeding from the nose, mouth and ears 
very rare.  
7. Ligature mark-Oblique, non-continuous 
placed high up in the neck between the chin 
and the larynx, the base of the groove or 
furrow being hard, yellow and parchment-
like.  
8. Abrasions and ecchymoses round about 
the edges of the ligature mark, rare. 
9. Subcutaneous tissues under the mark-
White, hard and glistening. 
10. Injury to the muscles of the neck-Rare. 
11. Carotid arteries, internal coats ruptured 
in violent cases of a long drop. 
12. Fracture of the larynx and trachea-Very 
rare and too in judicial hanging. 
13. Fracture-dislocation of the cervical 
vertebrae-Common in judicial hanging. 
14. Scratches, abrasions and bruises on the 
face, neck and other parts of the body-
Usually not present. 
15. No evidence of sexual assault. 
16. Emphysematous bullae on the surface 

1.Mostly Homicidal 
2. Face-Congested, lived and marked with 
petechiae. 
 
3. Saliva-No such dribbling. 
 
4. Neck-Not so. 
5. External sings of asphyxia, very well 
marked (minimal if death due to vasovagal 
and carotid sinus effect). 
6. Bleeding from the nose, mouth and ears 
may be found. 
7. Ligature mark-Horizontal or transverse 
continuous, round the neck, low down in 
the neck below the thyroid, the base of the 
groove or furrow being soft and reddish. 
8. Abrasions and ecchymoses round about 
the edges of the ligature mark, common. 
9. Subcutaneous tissues under the mark-
Ecchymosed. 
10. Injury to the muscles of the neck-
Common. 
11. Carotid arteries, internal coats 
ordinarily ruptured.  
12. Fracture of the larynx an trachea-Often 
found also hyoid bone. 
13. Fracture-dislocation of the cervical 
vertebrae-Rare. 
14. Scratches, abrasions fingernail marks 
and bruises on the face neck and other parts 
of the body-Usually present. 
15. Sometimes evidence of sexual assault. 
16. Emphysematous bullae on the surface 
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Hanging Strangulation 
of the lungs-Not present. of the lungs-May be present. 

(emphasis supplied)  
 
    42. In his Medical Jurisprudence, 20th Edition, 1977 Modi wrote the symptom of 
differences as under: 
Hanging Strangulation 
1. Mostly Suicidal. 
2. Ligature mark, oblique, non-continuous 
placed high up in the neck between the chin 
and the larynx, the base of the groove or 
furrow being hard, yellow and parchment-
like. 
3. Abrasions and ecchymoses round about 
the edges of the ligature mark, rare.  
4. No Evidence of sexual assault. 
5. Subcutaneous tissues under the mark, 
while hard and glistening. 
6. Injury to the muscles of the neck rare.  
7. Carotid arteries, internal coats ruptured in 
violent cases of a long drop.  
8. Fracture of the larynx and trachea, very 
rare and that too in judicial hanging. 
9. Fracture-dislocation of the cervical, 
vertebrae, common in judicial hanging. 
10. Scratches, abrasions and bruises on the 
face, neck and other parts of the body, 
usually not present. 
11. Face, usually pale and petechiae rare. 
 
12. Neck, stretched and elongated in fresh 
bodies. 
13. External signs of asphyxia, usually not 
well marked. 
 
14. Bleeding from the nose, mouth and ears 
very rare. 
15. Saliva, running out of the mouth down 
on the chin and chest. 
16. Emphysematous bullae on the surface of 
the lungs not present. 

1. Mostly homicidal. 
2. Ligature mark horizontal or transverse 
continuous, round the neck, low down in the 
neck below the thyroid, the base of the 
groove or furrow being soft and reddish. 
3. Abrasions and ecchymosis round about 
the edges of the ligature mark, common. 
4. Sometimes evidence of sexual assault. 
5. Subcutaneous tissues under the mark, 
ecchymosed. 
6. Injury to the muscles of the neck, 
common. 
7. Carotid arteries, internal coats ordinarily 
ruptured. 
8. Fracture of the larynx and trachea, often 
found also hyoid bone. 
9. Fracture-dislocation of the cervical 
vertebrae rare. 
10. Scratches, abrasions finger nail marks 
and bruises on the face, neck and other parts 
of the body, usually present. 
11. Face, congested, lived and marked with 
petechaie. 
12. Neck, not so. 
13. External signs of asphyxia, very well 
marked (minimal if death due to vasovagal 
and carotid sinus effect) 
14. Bleeding from the nose, mouth and ears 
may be found. 
15. Saliva, no such running. 
 
16. Emphysematous bullae on the surface of 
the lungs, may be present. 

(emphasis supplied)  
    43. And finally Bakshi in his Medical Jurisprudence, 3rd Edition, 1980 showed the 
differences as under: 
 
Hanging Strangulation 
1. Usually suicidal. 
2. Ligature mark is oblique, non continuous, 
and high up in the neck. 
3. Parchmentisation of the skin under the 

1. Mostly homicidal. 
2. Ligature mark is transverse, continuous 
and lowdown in the neck. 
3. Parchmentisation of the skin under the 
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Hanging Strangulation 
ligature mark in common. 
4. Abrasions and ecchymoses on either side 
the ligature mark are rare or the least less 
conspicuous.  
5. Subcutaneous tissues under the ligature 
mark are usually while, hard and parchment-
like in appearance. 
6. Internal coats of the carotid arteries are 
ruptured only in long drops. 
7. Injury to the neck muscles is rare, except 
in long drops. 
8. Fracture or dislocation of the cervical 
vertebrae is common in hanging with a long 
drop-especially in judicial hanging. 
9. Signs of struggle such as abrasions, 
bruises and scratches on the face, forehead 
and other parts of the body are absent. 
10. Face is usually pale and placid. Petechial 
baemorrhages are usually absent. 
11. Neck may be stretched and elongated. 
 
12. Signs of asphyxia may not be very 
marked. 
 
13. Eyes are not very prominent and are 
usually closed. 
14. Protrusion of tongue is absent or very 
little. 
15. Bleeding from the mouth, nose and ears 
is very rare. 
16. Dribbling of Saliva from the angle of the 
mouth vertically in a straightline on to the 
chest is common. 
17. No emphysematous patches on the 
surface of the lungs under the visceral layers 
of pleurae are usually seen.  

ligature mark is rare. 
4. Abrasions and ecchymoses on either side 
of the ligature mark are very common and 
more conspicuous. 
5. Subcutaneous tissues under the ligature 
mark are usually ecchymosed and not of 
parchmentised appearance. 
6. Internal coats of the carotid arteries are 
ordinarily found ruptured. 
7. Injury to the neck muscles is common. 
 
8. Fracture or dislocation of the cervical 
vertebrae is very rare, if at all. 
 
9. Sings of struggle such as abrasions, 
bruises and scratches on the face, forehead 
and other parts of the body are very 
common. 
10. Face is usually congested, livid with 
petechial haemorhages under the skin. 
11. Neck does not become stretched and 
elongated. 
12. Signs of asphyxia are, as a rule very 
well-marked. 
13. Eyes are usually prominent, injected and 
open. 
14. Protrusion of tongue is a common 
feature. 
15. Bleeding from the mouth nose and ears 
may occur. 
16. Dribbling of saliva along the chest is 
unusual. 
17. Emphysematous patches on the surface 
of the lungs under visceral layers of pleurae 
are common. 

(emphasis supplied)  
    
 44. From the above tables of symptoms of renowned forensic experts it is difficult to arrive 
at a conclusion plainly as to the cause of death of deceased Kohinoor. In the tables 
reproduced hereinbefore, displaying the difference of symptoms, the experts have used the 
terms- ‘as found, common, uncommon, usually, unusual, rare, very rare, absent, may be, may 
not be, mostly’ et cetera. The terms used there are not definite, but indicates that a specific 
symptom may be or may not be found in both the cases. Thus the opinion of the forensic 
experts about symptoms of strangulation and hanging are not conclusive or absolute to 
determine a particular case.  Some symptoms in hanging are also common in strangulation 
with slight variation. In view of the above position, we have to scrutinise carefully the 
symptoms found in the body of the deceased and thereafter to tally whether most of the 
symptoms found in this case attracts hanging or strangulation as per tables. In the postmortem 
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examination the doctors found- (i) body partially decomposed (blister all over the body); (ii) 
mouth partially open; (iii) tongue outside mouth due to gas; (iv) bloodstained discharge from 
nose; (v) ill defined broad transversely placed ligature mark on anterior aspect of neck; (vi) 
haematoma on the right parietal region; (vii) extradural haemorrhage inside the region; (viii) 
fracture of hyoid bone; (ix) antemortem congestion and clot found corresponding to the 
above injuries and (x) congestions present on either side of trachea. If the above external and 
internal symptoms and injuries found on the person of the deceased are compared with the 
above quoted tables of differences shown by the forensic experts, most of them find support 
in favour of hanging. Serial Nos. 2,5,6,7,11 and 13 of the table of Modi’s Medical 
Jurisprudence, 24th Edition, 2011 and serial Nos. 6 and 13 of similar table of Reddy’s Midical 
Jurisprudence, 34 Edition, 2017 support the defence case of suicidal hanging. Although 
renowned forensic experts’ opinion is not encyclopedia but while the defence raises question 
about homicidal death of the deceased and in the trial the autopsy report is challenged and 
public witnesses support the defence version of suicidal hanging and other surrounding 
circumstances create a reasonable confusion as to the cause of death, we may in the 
circumstances safely rely on the opinions of renowned forensic jurists like Modi, Reddy and 
Bakshi. Although, arguments made by the learned Assistant Attorney General relying on 
medical jurisprudence of Modi and Bakshi that the death was homicidal caused by 
intracranial haemorrhage and strangulation are being supported to some extent, but most of 
the treatise referred to above speck in favour of hanging and the death as suicidal.  
 

    45. In the inquest report, it appears that the IO did not find any external injury on the 
corpse. In the autopsy, the doctors found only a haematoma on the right parietal region. On 
dissection they found intracranial haemorrhage present inside the haematoma. Naturally, the 
question arises how the haematoma was caused resulting in extradural or intracranial 
haemorrhage. The learned Assistant Attorney General has vehemently argued that it could 
not be the victim’s self inflicted injury. It was done by the condemned-prisoner and while she 
became senseless, she was strangulated and the body was suspended from the rafter and 
resultantly she died. We find from evidence and materials on record that the body was found 
on the entresol of the house hanging from a rafter under the tin shed roof. As per inquest the 
height between the suspended point and the wooden ceiling was 4½ (four and a half) feet and 
the victim was 5 (five) feet tall. A rafter (l¦u¡) of a tin shed house is one of a series of 
slopped wooden structural members that extend from the ridge or hip to the wall plate, 
downslope perimeter or eave and that are designed to support the roof shingles, roof dock and 
its associated load. As per sketch map, the lower part of the rafters of the occurrence house 
were slopping and down to the wall plate to fix roof of tin on it which is common in this 
country. Therefore, in case of self hanging from the rafter, it was possible for the victim to 
receive a strike/blow on her head from it resulting haematoma and intracranial haemorrhage 
which has been found in the autopsy. It may be noted here that no other external injury was 
found on the person of the deceased. If the condemned-prisoner assaulted the victim or 
strangulated her by force, there could have been some marks of violence or other injuries 
such as scratch mark on the throat or other parts of the body. It was almost impossible for the 
condemned-prisoner to take the victim’s body on the entresol of the house through a ladder or 
stair generally used in such a tin shed house after making her senseless. Therefore, the 
prosecution case that the victim was made senseless on torture or murdered earlier and 
thereafter her body was suspended at the place and in the manner to screen the offence is not 
at all believable. It may further be noted here that the doctor found one of the cause of 
victim’s death by strangulation and it was antemortem. If she was hanged after her death as 
stated in the FIR and found by the trial Judge, the ligature mark found around the neck would 
be of postmortem, it would not in any case be antemortem. 
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    46. In the necropsy report (exhibit-4) the doctors found deceased’s tongue protruded due to 
gas and PW8 doctor deposed ‘¢Sî¡ Bw¢nLi¡h h¡¢ql qCu¡¢Rm’, which supports the inquest 
report. In that case, as per Reddy’s book of ‘Essentials of Forensic Medicine and 
Toxicology’, 34th Edition, 2017 (Page 328, serial No. 13 of the table) the death was for 
hanging but not of strangulation. The tongue position in case of homicidal death by 
strangulation and in case of suicidal hanging as published in ‘International Journal of Legal 
Medicine’ further shows that in the survey they have found protrusion of tongue in most of 
the hanging cases but not in strangulation.  
 

    47. In his Medical Jurisprudence, 22nd and 20th Edition, Modi in displaying the symptoms 
opined that blood in the nose, mouth and ear of a deceased may be found in case of 
strangulation and relying on it the learned Assistant Attorney General advanced his argument 
as blood stain discharge was found in the nose of victim. But in Modi’s Medical 
Jurisprudence, 24th Edition, the experts have changed their views on that particular point and 
omitted it from the table of symptoms. This also goes against the prosecution.  
 

    48. The ligature mark in case of strangulation is commonly found round around the neck 
but here it is found ‘ill defined and anterior aspect of the neck’. Showing the condition of 
fracture of hyoid bone, Mr. Ahammad submits that Medical Jurisprudence speaks of fracture 
of hyoid bone common in strangulation but it is absent in hanging and from that point of 
view, the present case is purely a case of strangulation. We find in Modi’s Medical 
Jurisprudence (20th and 22nd edition), that in case of strangulation larynx, trachea and hyoid 
bone (all) are often found fractured but it is rare in hanging. In this case only hyoid bone is 
found fractured. Moreover, Reddy in his Medical Jurisprudence, 34th Edition, 2017 (Page-
328) found fracture of hyoid bone uncommon in strangulation but may occur in hanging. In 
view of the above position, the submission of Mr. Ahammad does not stand but supports the 
defence case of hanging. Moreover, in the inquest, the IO found the eyes of the deceased 
closed which according to the view expressed by Modi is also a sign that the victim’s death 
was from handing.  
 

    49. According to section 45 of the Evidence Act, a postmortem report is an expert opinion 
and if it is found corroborative to the injuries on the person of the deceased and supported by 
the evidence of doctor, it may be considered alone for basing conviction in the absence of any 
ocular evidence on record. But here, the injuries found on the body do not support the opinion 
passed in the report. We find no ocular evidence in this case. The evidence of PW1 shows 
that when he arrived at the occurrence house, he found the condemned-prisoner there. There 
could be no reason of his presence there, if he had been the murderer. On informant’s (PW1) 
query PWs 2 and 7 told him that their mother had committed suicide. Most of the public 
witnesses except PW5 and PW6 (relations of the deceased) deposed that they heard of 
victim’s committing suicide. Even PW2 and PW 7, daughter and son of the deceased 
respectively, who resided in the occurrence house, did not depose against the condemned-
prisoner. Rather, they spoke in support of the defence case.  
 

    50. The prosecution further failed to prove the time of occurrence. It appears from the 
evidence and other materials on record that the dead body of Kohinoor was found in the place 
and manner after 3 (three) days of her missing. The doctor found most of the organs of the 
corpse decomposed and blister all over the body. But in the report they did not wrote about 
the approximate time of death of the deceased. We find that the doctors very casually 
examined the corpse and held autopsy on it. They did not mention the condition of eyes and 
other necessary symptoms generally found internally and externally to determine the death. 
They should be cautious enough in holding autopsy in unnatural death cases. Their 
callousness in holding autopsy may result in miscarriage of justice.  
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    51. Although, the victim earlier lodged a GDE with the concerned police station bringing 
allegation that her life was at stake with the condemned-prisoner but it was not brought to the 
record as evidence. PW5 in her evidence stated about its lodgment. We find it in the case 
docket and scrutinized accordingly. It was lodged on 03.10.2009, i.e., four months before 
taking place the occurrence. In the said GDE some allegations have been brought against the 
condemned-prisoner. It only reflects previous conduct of the condemned-prisoner and by it at 
best a presumption can be raised against him. But presumption or suspicion, by itself, 
however strong it may be, cannot be the basis of conviction in the absence of any legal 
evidence against him.  
 

    52. It transpires from the evidence of witnesses that there was strained relation between the 
husband and wife for the second marriage of the condemned-prisoner. The fact of missing of 
the deceased wife before 3 (three) days of tracing her body hanged and the surrounding 
circumstances lead us to believe that she might have committed suicide at the place and in the 
manner for the reason of her husband’s second marriage. The defence has been able to make 
out a specific and believable case of suicidal hanging by putting suggestions to the 
prosecution witnesses. The necropsy report and the evidence of doctor in support of 
strangulation and intracranial haemorrhage are not a gospel truth or sacrosanct. These may be 
scrutinized and rejected by the Court, if found contradictory with the symptoms found on the 
dead body and oral evidence of witnesses. The ratio of the cases cited by Mr. Manir applies 
here. 
 

    53. The journal of Enam Medical College Hospital about a Study of Dinajpur Medical 
College Hospital of ‘Violent Asphyxial Deaths’ and the journal of the Department of 
Forensic Medicine and Toxicology of the Government Medical College, Amritashar, India 
also support the case of suicidal hanging as has been argued by Mr. Manir. 
 

    54. Since, the conviction is wholly based on medical evidence, i.e., on the experts’ opinion 
but we find the medico-legal evidence (autopsy report) inconsistent with the homicidal death 
and the report differs from the opinion of renowned authors of forensic experts, and as such 
we cannot rely on it. The cases cited by the learned Assistant Attorney General are quite 
distinguishable and do not match this case. 
 
    55. Judges’ mind always swings, to be or not to be. In this particular case, while deciding 
the death of the deceased as to whether it was suicidal or homicidal, our mind/balance swings 
in favour of suicidal death by hanging instead of strangulation and intracranial haemorrhage. 
And in that case, the condemned-prisoner would obviously get its benefit. Therefore, we find 
merit in this appeal. 
 

    56. In the result, the reference is rejected and the Criminal Appeal is allowed. The 
judgment and order of conviction and sentence passed by the Additional Sessions Judge, 
Court No. 1, Barishal on 18.10.2015 in Sessions Case No. 208 of 2010 is hereby set aside. 
The condemned-prisoner Md. Mostafa Sarder, son of late Hatem Ali Sardar is acquitted of 
the charges levelled against him. He should be set at liberty forthwith, if not wanted in any 
other cases. 
 

    57. Before parting with this case, we would like to express our special thanks to both Mr. 
Ahammad, learned Assistant Attorney General and Mr. Manir, learned advocate for the 
appellant. They have enlightened us with their laborious and meritorious submissions and 
supplying us the necessary books, the provisions of Wikipedia and radiopaedia to arrive at 
the decision. 
 

    58. Communicate the judgment and send down the lower Court records. 
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Editors’ Note: 
In this death reference there was no eyewitness. Prosecution case relied upon two 
confessional statements made by two accused. In the confessional statements accused 
claimed that they had caused the death of the victim by strangulation. But the Inquest Report 
and the Post Mortem Report, though supportive of each other, did not support the statement 
of the confessing accused. In accordance with the post mortem report the cause of death was 
hemorrhagic shock. The High Court Division thus believing the confessional statements to be 
untrue and considering the other evidence adduced against the accused to be insufficient to 
prove their guilt beyond reasonable doubt, acquitted the accused. 
 
Key Words:  
Post Mortem Report; Inquest Report; Section 164 of the Code of Criminal Procedure; Section 
302 of Penal Code; Confessional statement 
 
When dead body of the victim is found in an open land mere pointing of the location of 
the dead body by an accused alone cannot be taken as a legal prove against him: 
Three witnesses, namely P.W.3 Md. Ali, P.W.4 Mamun and P.W.5 Siraj have supported 
the evidence of P.W.11 S.I. Sultan Mahmud that at the showing of accused Bablu the 
dead body of victim Linkon was recovered. Undisputedly the dead body of victim 
Linkon was found in an open agricultural land which belonged to P.W.7 Mojibur. As 
such mere pointing of the location of the dead body by an accused alone cannot be taken 
as a legal prove that he committed the offence of murder unless above showing is 
supported by other legal evidence proving the complicity of the accused with the act of 
murder of victim Linkon.                   ...(Para 40) 
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Section 164 of the Code of Criminal Procedure, 1898: 
It is the duty of the Judicial Magistrate to ensure that the confessional statement is 
made voluntarily, truthfulness will be determined by the trial Court: 
While recording a confessional statement a Judicial Magistrate is not required to 
investigate as to the truthfulness or correctness of the statement being made before him 
by the accused. It is the duty of the Judicial Magistrate to ensure that the confessional 
statement is made voluntarily free from any form of coercion or undue influence. 
Determination of truthfulness or correctness of confessional statement of an accused is 
the duty of the learned judge of the trial court. The trial Court shall perform above 
duty by examining the confessional statement in the light of facts and circumstances of 
the case and by comparing the same with other legal evidence on record. When more 
than one accused person of a case give separate confessional statements the trial Court 
shall also examine if above statements are mutually supportive or those suffer from 
material contradictions.                    ...(Para 43) 
 
Confessional statement if not found true cannot be given the status of legal evidence and 
cannot be a base for conviction:  
It is crystal clear from above mentioned evidence of P.W.I Dr. Md. Shah Alam, P.W.11 
S.I. Md. Sultan Mahmud, the Post Mortem report (Exhibit-8 and the Inquest report 
(Exhibit No.4) that the death of victim Linkon was caused due to loss of excessive blood 
for amputation of fingers of both hands and legs and other injuries as mentioned above 
and not by strangulation as have been stated by accused Bablu and Shohag in their 
respective confessional statement. Above confessions statements do not make any 
mention of above injuries let alone providing any explanation as who inflicted those 
injuries.  Analyzing above ocular and documentary evidence on record in the light of 
the facts and circumstances of the case and the confessional statements made by accused 
Shohag and Bablu under section 164 of the Code of Criminal Procedure we are of the 
view that above confessional statements do not find any support from any other legal 
evidence on record. In above view of the materials on record we are unable to accept the 
confessional statements made by the accused Bablu and Shohag as true and give the 
same the status of legal evidence which can be the basis of an order of conviction and 
sentence. The learned Judge of the Druto Bichar Tribunal committed serious error in 
accepting above confessional statements as true and valid legal evidence which is not 
tenable in law.               ... (Paras 51, 52 and 53) 
 
 

JUDGMENT 
S M Kuddus Zaman, J:  
   

1. This Death Reference under section 374 of the Code of Criminal Procedure, 1989 
(hereinafter referred to as the Case) has been submitted by the learned Bicharak(District and 
Sessions Judge), Druto Bichar Tribunal No.4, Dhaka for confirmation of the death sentence 
imposed upon the accused (1) Md. Shohag Howlader and (2) Md. Atabur Rahman @ Bablu 
under section 302/34 of the Penal Code in Druto Bichar Tribunal Case NO.05 of 2015 arising 
out of Palong P.S. Case No.33(6)13 corresponding to G.R. No.192 of 2013 vide judgment 
and order of conviction and sentence dated 07.09.2016. 
 
    2. As against the aforesaid judgment and order of conviction and sentence dated 
07.09.2016, the condemned-prisoner Md. Shohag Howlader preferred Jail Appeal No.328 of 
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2016 and condemned-prisoner Md. Atabur Rahman @ Bablu prepared Jail Appeal No.327 of 
2016. 
 
    3. The above mentioned Death Reference and the Jail Appeals have emerged out of the 
self-same judgment and order of conviction and sentence and the questions of law and facts 
involved in all above Reference and Appeals are same and hence, those have been heard 
together and are being disposed of by this single consolidated judgment. 
 
    4. In short, the prosecution case is that on 28.06.2013 at 0.15 hours P.W.1 Mozammel Kha 
lodged an FIR with Palong P.S. stating that on 25.06.2013 at 3.00 p.m. condemned-accused 
Shohag and Bablu and not sent up accused Babul abducted his son victim  Md. Linkon along 
with  motor cycle from his dwelling house. The mobile phone of victim Linkon was found 
switched off. One Arif informed that above accused-persons attempted to sale above motor 
cycle but failed and the motor cycle was recovered and kept in the Madaripur Police Station. 
It was apprehended that above accused-persons have murdered his son by administering 
narcotics to grab his motor cycle.  
 
    5. On the basis of above ejahar P.W.10 Abul Kashem Officer-in-Charge of Palong Police 
Station initiated Palong P.S. Case No.33 dated 28.06.2013. Accused Atabur Rahman Bablu 
was arrested by police from Lalbagh, Dhaka on 28.06.2013 at 07.00 a.m. and at his showing 
the dead body of victim Linkon was recovered. P.W.11 Md. Sultan Mahmud performed 
inquest of the dead body of victim Linkon and sent the same for post mortem examination.  
  
    6. The investigation of the case was  assigned to P.W.11 Sultan Mahmud who in course of 
investigation visited the place of occurrence, prepared a sketch map of the same along with 
an index thereof, seized  alamats by dint of seizure lists in presence of witnesses, produced 
accused Bablu and accused Shohag before P.W.8 Md. Aminul Islam, a judicial Magistrate, 
for recording  of their confessional statements  under section 164 of the Code of Criminal 
Procedure and recorded statement of witnesses under section 161 of the Code of Criminal 
Procedure. In the above investigation offence punishable under section 364/328/201/302/ 
379/411/34 of the Penal Code having prima faci proved he submitted charge sheet No.172 
dated 15.09.2013 against the condemned prisoners namely Sohag and Bablu and finding no 
address of accused Md. Babul did not send him to stand trial.  
 
    7. The learned Session Judge of Shariatpur framed charge against the condemned accused-
persons namely Md. Sohag Howlader and Md. Atabur Rahman@Bablu under sections 
364/328/302/201/379/411/34 of the Penal Code and read over the same to the accused-
persons who pleaded not guilty and demanded trial. 
 
    8. The case was transferred to the learned Judge of Drubo Bichar Tribunal No.4, Dhaka for 
trial. At trial prosecution examined 11 witnesses who were cross examined by the defense. 
Documents and materials produced and proved by the prosecution were marked  as Exhibit 
No. 1-13 series and Material Exhibit No. Ka. 
 
    9. On conclusion of recording of prosecution evidence both the accused-persons were 
examined separately under section 342 of the Code of Criminal Procedure in which the 
accused-persons reiterated their claim of not guilty and declined to adduce any evidence. 
 
    10. On consideration of facts and circumstances of the case and evidence on record the 
learned Judge of Druto Bichar Tribunal convicted accused Shohag and Bablu under section 
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302/34 of the Penal Code and sentenced them thereunder to death and also a fine of 
Tk.20,000/- each as mentioned above. 
 
    11. Mr. M.D. Rezaul Karim, the learned Deputy Attorney General appearing on behalf of 
the State submits that accused Bablu and Shohag called out victim Linkon from his house and 
subsequently his dead body was found at the showing of accused Bablu. Accused Babul and 
Shoghag both have given separate confessional statement under section 164 of the Code of 
Criminal Procedure to P.W.8 Md. Aminaul Islam a judicial Magistrate confessing their guilt 
in the commission of murder of victim Linkon by swallowing sleeping tablets and 
strangulation. P.W.8 Md. Aminul Islam has consistently stated in his evidence that he 
recorded above confessional statements of accused Bablu and Shohag on fulfillment of all 
legal requirements and those were made voluntarily. P.W.1 Mozammel Kha, P.W.2 Rashida 
Begum and P.W.3 Md. Ali Hossain Khan have given consistent and mutually corroborative 
evidence proving that above accused-persons called out victim Linkon from his home. 
  
    12. On consideration of above facts and circumstances of the case and legal evidence on 
record the learned Judge of the Tribunal has rightly held that the confessional statements 
given by above two accused-persons were true, mutually supportive and corroborated by 
others evidence on record and on the basis of above legal evidence rightly convicted the 
condemned accused-persons. This is a gruesome murder of an innocent young person and 
after above murder the dead body of the victim was dumped in an unrecognizable place. As 
such the learned Judge has rightly handed down the highest penalty against the condemned 
accused-persons as provided by law. 
 
    13. As such this Court may accept the reference made by the learned Judge of the Tribunal 
and dismiss both the appeals preferred by the condemned accused persons.   
  
    14. On the other hand, Mr. Md. Hafizur Rahman Khan, the learned Advocate appointed by 
the State for condemned-prisoner Babul submits that while giving evidence as P.W.1 
informant Mozammel Kha did not mention that the accused-persons abducted victim Linkon. 
In the ejahar it has been stated that the Motor bike of victim Lincon was in the possession of 
accused Bablu and Shohag and they attempted to sale out the same. But above claim of the 
FIR remained not proved. There is no eye witness of the occurrence of murder of victim 
Lincon. It is true that accused Shohag and Bablu have made two separate confessional 
statements under section 164 of the Code of Criminal Procedure but those statements were 
extracted by physical torture and both the accused persons had retracted above confession. 
 
    15. The learned Judge committed serious illegality in convicting accused Bablu on the 
basis of the same. The learned Advocate lastly submits that no independent witness to the 
inquest report has corroborated the evidence of P.W.11 Md. Sultan Mahmud that the dead 
body of victim Linkon was recovered at the showing of accused Bablu. There is no legal 
evidence on record to prove the charge leveled against accused Bablu under section 302/34 of 
the Penal Code. As such, above death reference is liable to be rejected and the Jail Appeal 
preferred by condemned prisoner Bablu deserves to be allowed and condemned prisoner 
Bablu is entitled to be acquitted. 
 
    16. Mr. Md. Helal Uddin Mollah with Mrs. Syeda Farah Helal the learned Advocate for 
condemned-prisoner Shohag adopted the submissions made by the State appointed learned 
Advocate for co-accused Bablu and submitted that in this case there is only one piece of 
evidence against accused Shohag which is the confessional statement allegedly given by 
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accused Shohag under section 164 of the Code of Criminal Procedure before a judicial 
Magistrate. But above confessional statement of accused Shohag was obtained by torture and 
abuse and above confessional statement contradicts the confessional statement made by co-
accused Bablu on materials points and above confessioanl statement is not true at all.  
 
    17. The learned Judge of the Tribunal most illegally accepted above confessional statement 
as true and voluntarily made and convicted and sentenced accused Shohag on the basis of the 
same which is not tenable in law. As such the Death Reference may be rejected and the Jail 
Appeal of convict Shohag may be allowed and he may be acquitted.   
    
    18. In order to appreciate the legal validity of the arguments advanced by the learned 
Advocates for the respective parties and to examine whether the trial Court was justified in 
passing the impugned judgment and order of conviction and sentence we turn to examine and 
discuss the evidence adduced by the prosecution in this case. 
 
    19. As mentioned above prosecution has examined 11 witnesses to bring home the charge 
brought under section 302/34 of the Penal Code against accused Bablu and Sohag. 
 
     20. P.W.1 Mozammel Kha is the father of victim Linkon and informant of this case. He 
stated that on 25.06.2013 at 3.00 p.m. accused Shohag and Bablu called out victim Linkon 
from his home. The mobile phone of victim Linkon was found switched off. Arif informed 
that the motor cycle of victim Linkon was kept in Madaripur police station. He went to above 
police station and identified motor cycle of his son. Accused Bablu was arrested by police 
and he confessed to have murdered his son and dumped his dead body beside a palm tree. 
Accused Shohag also confessed to have murdered his son by administering narcotics mixed 
milk and by strangulation. The witness proved the FIR, seizure list and his signatures on 
above documents which were marked as exhibit-1, 1/1, 2, 2/1, 3 and 3/1 respectively. In his 
cross-examination the witness denied that his son did not go with accused Shohag with his 
motor bike nor the accused-persons murdered his son or he gave false evidence. 
 
    21. P.W.2 Rashida Begum is the mother of victim Linkon. She stated that on 25th at about 
3.00 p.m. accused Shohag and Bablu came to her home and took away victim Linkon riding 
his motor bike. On the next day Rasel disclosed that the match light of victim Linkon was in 
the possession of accused Bablu. Accused Bablu was arrested by police and he confessed to 
have murdered victim Linkon and at his showing the dead body of his son was recovered. 
Subsequently the maternal aunt and uncle of accused Shohag apprehended him and handed 
him over to police. Accused Sohag also confessed to the Magistrate that he had murdered 
victim Linkon by strangulation. In cross-examination she denied that Rasel did not mention 
to her that the match light of victim Linkon was in possession of accused Bablu. 
 
    22. P.W.3 Md. Ali Hossain Khan is the brother of P.W.1 Mozammel. He stated that he 
heard from P.W.1 Mozammel on 26.06.2013 that Accused Shohag and Bablu called out 
victim Linkon from his home. He heared that motor bike of victim Linkon was in Madaripur 
Police Station. He went there and found the Motor Bike of victim Linkon. Accused Bablu 
confessed to police and at his showing deed body of victim Linkon was found. Police 
prepared inquest report of the dead body of victim Linkon and seized wearing apparels of the 
victim and blood stained mud of the occurrence place by a seizer list and he gave signatures 
on above documents. The witness proved the inquest report, seizure list and his signature on 
above documents and those were marked as Exhibit No. 3, 3/1 and 3/2 respectively. In cross-
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examination he stated that he heard of the occurrence at 5.00 p.m. on 26.06.2013 and the 
name of the accused persons were not mentioned in the inquest report. 
 

    23. P.W.4 Mamun Khan stated that on 26.06.2013 P.W.1 Mozammel stated to him that 
victim Linkon was missing and his mobile phone was switched off. He heard that a motor 
bike was found in the Madaripur Police Station. He went there and identified the motor cycle 
of victim Linkon. Police arrested accused Bablu and at his showing dead body of victim 
Linkon was recovered. Accused Bablu and Shohag murdered victim Linkon and dumped his 
dead body in the field. In cross-examination he stated that victim Linkon was his cousin 
brother. Accused Shohag is a poor man who lives in Dhaka for last 9 years. He denied that 
about two months before the date of occurrence victim Linkon went to Dhaka. No G.D.E was 
entered in the Police Station before institution of this case. He lastly stated that he did not 
burn the house of Accused Shohag by fire. 
 

    24. P.W.5 Siraj Baga is a village police and a witness to the inquest report of the dead body 
of victim Linkon. The witness proved his signature on the seizure list and the inquest report 
which were marked as Exhibit-2/3 and 4/2 respectively. In cross-examination he stated that 
he was a village police of Ward NO.7 and the dead body of victim Linkon was found in the 
ward of another Union Parishad. 
 

    25. P.W.6 Jashim Sarder is another witness to the inquest report of the dead body of victim 
Linkon. The witness proved his signature on the inquest report which was marked as Exhibit-
4/3. He stated that at the time of occurrence accused Babul was present and he heard that 
accused Bablu and Shohag murdered victim Linkon by administering something with juice. 
 

    26. P.W.7 Mujibur Rahman Sarder stated that on 28.06.2013 the dead body of victim 
Linkon was found in his land. Police recovered above dead body at the showing of the person 
who dumped the same. He heard that accused Shohag and Bablu murdered victim Linkon by 
administering intoxicating substance. In cross-examination the witness stated that at 12.00 
o’clock he came to know that above dead body was lying in his land. 
 

    27. P.W.8 Md. Aminul Islam is the judicial Magistrate who recorded confessional 
statements of accused Bablu and Shohag under Section 164 of the Code of Criminal 
procedure. He stated that the Investigation Officer produced before him accused Bablu on 
02.07.2013 and he gave him enough time before accused Bablu voluntarily agreed to give a 
confessional statement. He recorded his statement and read over the same to the accused who 
endorsed the same as true and gave two signatures on the same. The witness proved above 
confessional statement, his signatures and the Signature of accused Bablu on the same which 
were marked as Exhibit-5 and 5/1 series respectively. The confessional statement of accused 
Bablu is reproduced below: 

ÔÔMZ 25/06/13 Bs †mvnvM Gi mv‡_ Avwg I eveyj kixqZcyi †Rjvi WvgyW¨v _vbvq Avwm| †mLv‡b †mvnv‡Mi 

k¦ïi evox| Avgv‡`i ỳRb‡K H evwo †bq wb| †`vKv‡b emv _vwK| Pv, wmMv‡iU LvB| wZbUvi w`‡K †mvnvM, 

wjsKb‡K †dvb K‡i Avm‡Z ejvq wjsKb Mvwo (†gvUi mvB‡Kj) wb‡q Av‡m| wKQy¶b ci Avgiv PviRb 

wjsK‡bi †nvÛvq D‡V wKQ ỳi Avmvi ci GKUv evRv‡i Avgv‡K I eveyj -†K bvwg‡q †`q| †mvnvM, wjsKb †gvU 

mvB‡K‡ji †givgZ Kiv jvM‡e weavq gv`vixcyi P‡j hvq| eveyj †mvnv‡Mi Kv‡Q wKQy¶b ci †dvb K‡i| 

Avgv‡`i ỳRb‡K †dwiNvU Avm‡Z ejvq Avgiv GKUv Mvwo‡Z †dwiNvU G‡m A‡c¶v Ki‡Z _vwK| mÜvi ci 

†mvnvM wjsKb Zvi Mvox wb‡q gv`vixcyi †_‡K wd‡i G‡m Avgv‡`i ỳBRb‡K I H ûÛvq DVvBqv †bq| wKQy`yi 

G‡m GKUv ÷xj eªxR Gi Kv‡Q G‡m eveyj VvÛv Rym wb‡q Av‡m| †mvnvM UvKv †`q| PviRbB PviwU Rym LvB| 

Avi GKUy mvg‡b G‡m Avwg GKUv Sheikh wmMv‡iU LvB| wjsKb MvuRvi GKUv ÷xK Lvq| Mvox Nywi‡q MÖv‡gi 

wfZi w`‡q GKUv cvKv iv Í̄vq XywK Avgiv| wmMv‡iU LvIqvi ci wjsK‡bi M¨vmjvBU Avgvi Kv‡Q ivwL| wjsKb 

Mvox Pvjv‡bv Ae¯’vq †m c‡o hv‡e hv‡e fve nq| †m c‡o hvIqvi Dcµg n‡j †mvnvM ûÛv Pvjvq I 

wjsKb‡K Avgv‡`i gv‡S ivwL| wKQy`yi wM‡q †nvÛ _vwg‡q ‡`q †mvnvM, mevB bvwg| iv¯Ívi Dci †_‡K 
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wjsKb‡K aivawi K‡i cvU‡¶‡Zi cv‡k wb‡q hvq Iiv ỳRb Avwg, `vwo‡q _vwK iv Í̄vq| Avgv‡K eveyj WvK 

†`q| AvwgI †mLv‡b hvB| wjsKb‡K †kvqv‡bv Ae ’̄vq †`wL| Avwg Zvi cv a‡i ivwL| eveyj †mvnvM, kvU© w`‡q 

Mjv ‡cwP‡q wjsK‡bi g„Zy¨ wbwðZ K‡i| Avgiv wZbRb D‡V Avwm| H Lvb †_‡K †mvnvM †nvÛv Pvwj‡q 

Avgv‡`i ỳRb mn eveyj Gi bvbx evox hvB| iv‡Z †_‡K ciw`b mKv‡j †gv¯Ídvcyi, gv`vixcyi hvB Avgiv| 

eveyj I †mvnvM †nvÛv wewµi †Póv K‡i| cywjk I ’̄vbxq †jvKRb P¨v‡jÄ K‡i| Zviv ỳR‡b GKch©v‡q cvwj‡q 

hvq| †nvÛv wewµ Ki‡Z cv‡iwb| Avgv‡K I c‡i cywjk wRÁvmvev` K‡i| Avgv‡K Zviv Avi a‡iwb| Avwg c‡i 

Mvwo‡Z K‡i XvKv P‡jB hvB| †g‡m DwV| Avgvi Kv‡Q wjsK‡bi w`qvkjvB wQj| †g‡mi GKRb iv‡mj Avgv‡K 

w`qvkjvB Gi K_v wRÁvmv K‡i| Avwg wg_¨v ewj| ciw`b mKv‡j D‡V Kv‡R hvB| Gi ci 28/06/13Bs 

Avgv‡K cywjk a‡i jvjevM _vbvq wb‡q hvq| c‡i Avgv‡K cywjk kixqZcyi wb‡q Avmvq Avgvi †`Lv‡bv g‡Z 

jvk HLv‡bB cvq| cywjk jvk wb‡q hvq| Avgv‡K _vbvq wb‡q Av‡m| GB Avgvi Revbew›`|Ó 

  
    28. The witness further stated that the investigating officer produced accused Shohag 
before him on 03.07.2013 and he gave the accused enough time for refreshment of memory. 
The accused voluntarily agreed to give a confessional statement and he recorded his 
confessional statement after fulfillment of all legal requirements. He read over above 
statement to the accused who accepted the same as true and gave two signatures on the same. 
The witness proved above confessional statement of accused Shohag and signatures of above 
accused and his six signatures on the same which were marked as Exhibit-6 and 6/1 series 
respectively. Above confessional statement of accused Shohag is reproduced below: 

wjsK‡bi mv‡_ Avgvi †Kvb kÎæZv wQj bv| wQj Ii evevi mv‡_| †m GjvKvq wePvi kvwjkx KiZ| K‡qKUv 

wePv‡i Avgvi weiæ‡× wm×všÍ †`q| Gici Avwg XvKv P‡j hvB eD ev”Pv mn| †mLv‡b Avwg Aciva RM‡Zi 

mv‡_ Rwo‡q hvB| NUbvi wKQyw`b c~‡e© wjsKb XvKvi jvjevM Avwg †h ‡g‡m _vwK †mLv‡b hvq| †m Avgvi mv‡_ 

KvR Ki‡e e‡j Rvbvq| Avgvi c~‡e©i K_v g‡b civq Ii `vgx †gvUi mvB‡Kj Av‡Q Rvbv‡j Avgvi †jvf nq| 

cÖwZ‡kvaI †bqv n‡e g‡b nIqvq Avwg wPšÍvq _vwK| k¦ïi evox WvgyW¨v _vKvq Avwg k‡e eiv‡Zi ciw`b eveyj, 

evejy mn Avwg WvgyW¨v Avwm| wjsKb‡K Ab¨ Z_¨ w`‡q HLv‡b Avwb| Ii †nvÛvq KvR Kiv‡bv `iKvi n‡e e‡j 

Rvbv‡j Avwg I wjsKb mn PviRb †nvÛvq DwV| eveyj I evejy‡K Av½vwiqv †i‡L ỳR‡b gv`vixcyi hvB| KvR 

Ki‡Z mgq jv‡M| eveyj I eveyj‡K KvRxi‡UK †dwiNvU G‡m A‡c¶v Ki‡Z ewj| KvR †k‡l G‡m H ỳRb 

mn PviRb †nvÛvq D‡V †U‡Ki nvU ÷xj weª‡Ri ci Kvjfv‡Ui mvg‡b _vg‡Z ewj| eveyj‡K GKwU cÖvb Ry‡m 

Ny‡gi ewo wgwj‡q †gvU PviwU Rym Avb‡Z ewj| Rym Avbvi c‡i Ny‡gi ewo wgkv‡bvUv wjsKb‡K LvIqvB| 

Gici evejy wmMv‡iU Lvq I wjsK‡bi mv‡_ _vKv MvRv Lvq| LvIqvi ci †nvÛv Pvwjqv Av½vwiqv weªR ch©šÍ 

G‡m wjsKb †L‡Z Pvq| Avwg ewj mevB wg‡j Avgvi evwo Pj| wjsKb Avgv‡`i wZbRb mn †nvÛv Pvjvq| 

ZLb wcQ‡b G‡m †MvBqvZjv †iv‡W XywK| GK wK‡jvwgUvi Pvjv‡bvi c‡i †m Mvwo _vgvq I e‡j Avwg †Pv‡L 

†`wLbv, Nyg Nyg Av‡m ZLb Avwg PvjvB| gvSLv‡b wjsKb‡K wb‡q (AcvV¨) e‡m| Mvwo Pvwj‡q mi`vi evwo 

¯‹yj ch©šÍ Avwm| wjsKb BwZg‡a¨ Nywg‡q hvq| Mvwo  iv Í̄vq `vo Kiv‡bv wQj| wZbRb civgk© K‡i wjsKb †K 

gvivi wm×všÍ  wb‡q †dwj I wZbRbB Pvc w`‡q awi| mgq †bIqvq wjsK‡bi kvU© Ly‡j Mjvq †cP w`‡q †g‡i 

†dwj| cvU‡¶‡Zi cv‡k †LRyi Mv‡Qi †Mvovq †i‡L Avwm| Av‡k cv‡k ZvjMvQ wQj| Mvwo wb‡q evey‡ji 

AvZ¥x‡qi (gvgv evox) bwoqv evwo‡Z hvB| iv‡Z †_‡K ciw`b mKv‡j gv`vixcy‡ii †Mvg Í̄vcyi wM‡q Mvwo wewµi 

†Póv Kwi| (AcvV¨) mv‡_ K_v ewj| cywjk Zr¶bvr Avmvq Avwg eyS‡Z †c‡i †`Š‡o cv‡k hvB| Mvwo †d‡j 

†i‡L| †mLvb †_‡K WvgyW¨v n‡q XvKv P‡j hvB| GB Avgvi Revbew›`| 

In his cross-examination the witness denied that accused Bablu and Shohag did not give 
confessional statements voluntarily and he recorded above statement according to the demand 
of police. 
 
     29. P.W.9 Dr. Md. Shah Alam performed Post Mortem Examination of the dead body of 
victim Linkon. He stated that he examined the dead body of victim Linkon on 28.06.2013 and 
sent viscera for chemical examination. On receipt of above chemical examination Report on 
21.07.2013 he prepared final Post Mortem Examination report on 20.08.2013. The witness 
proved above Post Mortem Report and his signature on the same which were marked as 
Exhibit-8 and 8/1 respectively.   
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    30. The relevant part of the Post mortem report of the dead body of victim Linkon is 
reproduced below: 

ÔÔ 2= Amg-Ae¯’vb, AvKvi I aibt 

“All toes of both lower Limbs were amputed. All fingers of left hand amuted 1st, 2nd 
and 5th fingers of right hand were amputed.” 

Opinion: Death of victim Linkon was caused due to Haemorrhagic shock which was ante-
mortem and homicidal in nature. 
  
    31. The result of Chemical Analysis of Parts of liver and kidney of the victim was as 
follows: 

ÔÔdjvdjt- 

cøvw÷‡Ki cv‡Î iw¶Z wfmvivq wel cvIqv hvq bvBÕÕ| 

 

    32. In cross-examination he stated that the fingers of hands and legs of the victim were 
amputed. In the stomach of the victim no presence of sleeping pill was found. 
 

    33. P.W.10 K.M. Abul Kashem is the officer-in-charge of Palong Police Station and 
recording officer of this case. He stated that on receipt of the ejahar from P.W.1 Mozammel 
Kha he filed this case. The witness proved the ejahar form and his signature of the same 
which were marked as Exhibit-9 and 9/1 respectively. 
 
    34. P.W.11 Md. Sultan Mahbud, sub-inspector of Police is the investigating officer of this 
case. He also performed inquest of the dead body of victim Linkon. He stated that on receipt 
of the case record he visited two places of occurrence, prepared sketch maps of the same 
along with indexes thereof. The witness proved above Sketch Maps the and Indexes and his 
signatures  of those documents which were marked as Exhibits 10, 10/1, 11, 11/1, 12, 12/1, 
13 and 13/1 respectively. He further stated that he arrested accused Atabur Rahman Bablu 
and at his showing recovered the dead body of victim Linkon, performed inquest of the same 
and prepared an Inquest Report. He proved his signature on the inquest report which was 
marked as Exhibit-4/2. He further stated that accused Shohag and Bablu agreed to give 
confessional statements voluntarily and he produced them before the Judicial Magistrate who 
recorded their confessional statements. He seized some parts of the pant, shirt and belt of 
victim Lincon and mud of the place of occurrence by dint of two separate seizure lists. He 
proved his signatures on above documents which were marked as Exhibits-3/3 and 2/4 
respectively. He could not find out the address of one accused. In his above investigation 
allegation having proved against accused Shohag and Bablu he submitted charge sheet 
against them. In cross-examination he stated that he could not recollect the date of arrest of 
accused Shohag. He took accused Shohag on remand for 5 days on 30.06.2013 and produced 
him before Judicial Magistrate on 03.07.2013 for recording his confessional statement. He 
denied that he obtained confessional statement of accused Shohag putting him in fear of death 
by crossfire. Victim Linkon had no mobile phone. He did not find that accused Shohag had 
any mobile phone. He found that before two months of the occurrence victim Linkon went to 
Dhaka due to deterioration of relation with his parents. In the charge sheet he designated 
accused shohag as a thief. But he did not find any case of theft against accused Shohag. 
During investigation he did not find any person namely, Arif, Rasel or Ajahar. 
  
    35. The inquest report prepared by this witness is reproduced below: 

“hup Ae¤j¡e 18 hvpl qCh z EµQa¡ Ae¤j¡e 5Ñ 6ÑÑÑÑÑÑÑ  qCh zjªa¡l cq AdÑN¢ma J 
¢hL«a AhØq¡u f¡Jk¡ ®Nm z a¡q¡l Q¡M h¡¢ql qJu¡ J ¢Sqh¡ h¡¢ql qJu¡ z nl£l 
AaÉ¡¿¹  g¡m¡ AhØq¡u f¡Ju¡ ®Nm z a¡q¡l c¤C q¡al Bw…m J c¤C f¡ul Bw…ml 
ANËi¡N LaÑe h¢mu¡ fËa£uj¡e qCm z Nm¡u Aü¡i¡¢hL g¥m¡ z a¡q¡l f¢l¢qa ¢S¾pl 
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fÉ¡¾V nl£ll jdÉ h¢pu¡ k¡Ju¡ AhÖq¡u f¡Ju¡ ®Nm z fQe J ®g¡m¡l L¡le a¡q¡l 
nl£ll AeÉ¡eÉ ¢Qq²N¤¢m ¢eeÑu Ll¡ pñh qCm e¡ z a¡q¡l p¡s¡ nl£ll Q¡js¡ ®f¡s¡ J 
m¡mQl ja fËa£uj¡e qCm z” 

 
    36. Above is all about the evidence oral and documentary adduced by the prosecution to 
prove the charge brought against accused Bablu and Sohag. 
 
    37. At the very outset it is to be mentioned that P.W.1 Mozemmel Kha while giving 
evidence in court has made a departure from the statement he made in the ejahar as to the 
abduction of victim Linkon by the accused persons. He merely stated that the accused 
persons took away victim Linkon along with his motor bike from his home at 3.00 p.m. on 
25.06.2013. But P.W.11 Sultan stated in his cross examination that he found during 
investigation that about two month before the date of occurrence victim Linkon left his house 
and went to Dhaka due to detoriation of relation with his parents. 
  
    38. In the ejahar it has been stated that the motive behind the forcible abduction and 
murder of victim Linkon was to grab his motor bike. The accused-persons attempted to sale 
above motor bike in Madaripur but they failed due to resistance by local people and police. 
P.W.2 Rashida and P.W.3 Ali Hossain have in their evidence also mentioned about the motor 
bike of victim Linkon. In their confessional statements under section 164 of the Code of 
Criminal Procedure accused Shohag and Bablu have also mentioned about the motor bike of 
victim Linkon. But above motor bike was not produced in court nor any seizure list showing 
that above motor bike was recovered  from the possession of the accused-persons was 
produced at trial. There is no evidence on record to show that the accused-persons were in 
possession of above Motorbike or they attempted to sale that Motorbike after demise of 
victim Linkon. The learned Advocate for condemned prisoner Sohag brought to our notice an 
unexhibited seizure list mentioned at page No.152 of the Paper book. Above document shows 
that a motorbike was found in an abandoned condition in front of Mostafapur Bus Counter of 
Madaripur and the same was seized pursuant to GDE No. 1222 dated 26.06.2013.  
 
    39. P.W.2 Rashida Begum mother of the victim stated in her evidence that one Rasel 
informed her that the match light of victim Linkon was in possession of accused Bablu. But 
above Rasel did not give evidence in this case as a P.W. nor above match light was seized 
and produced at trial. In his cross-examination P.W.11 S.I. Sultan Mahmud stated that during 
investigation he did not find any person namely Arif, Rasel or Ajahar.  
 
    40. It is not disputed that the dead body of victim Linkon was recovered on 28.06.2013 at 
11.30 A.M. from the agricultural land of P.W.7 Mojibur Rahman Sarder. It has been alleged 
by P.W.11 S.I. Sultan Mahmud that above dead body was recovered at the showing of 
accused Bablu. P.W.4 Mamun, P.W.5 Siraj, P.W.6 Jasim, P.W.7 Mojibor and P.W.3 Md. Ali 
gave evidence on this point. P.W.3 Ali Hossain is the brother of the informant, P.W.4 Mamun 
is the cousin of victim Linkon and P.W.5 Siraj Baga is a village police of the ward adjacent to 
the place where the dead body of victim Linkon was found. Above three witnesses, namely 
P.W.3 Md. Ali, P.W.4 Mamun and P.W.5 Siraj have supported the evidence of P.W.11 S.I. 
Sultan Mahmud that at the showing of accused Bablu the dead body of victim Linkon was 
recovered. Undisputedly the dead body of victim Linkon was found in an open agricultural 
land which belonged to P.W.7 Mojibur. As such mere pointing of the location of the dead 
body by an accused alone cannot be taken as a legal prove that he committed the offence of 
murder unless above showing is supported by other legal evidence proving the complicity of 
the accused with the act of murder of victim Linkon. 
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    41. In this case there is no eye witnesse who saw the commission of murder of victim 
Linkon. The prosecution has relied upon the confessional statements (Exhibit No.5 and 6) 
made by accused Shohag and Bablu before P.W.8 Aminul, a Judicial Magistrate to prove the 
guilt of both accused persons.  
 
    42. It is true that an order of conviction and sentence can be recorded on the basis of a 
confessional statement of an accused made under section 164 of the Code of Criminal 
procedure to a Magistrate if the same is made voluntarily and proved to be true. P.W.8 Md. 
Aminul Islam the Judicial Magistrate who recorded above two confessional statements stated 
that accused Bablu and Shohag gave above confessional statements voluntarily and he 
recorded their statements observing all legal requirements. 
  
    43. While recording a confessional statement a Judicial Magistrate is not required to 
investigate as to the truthfulness or correctness of the statement being made before him by the 
accused. It is the duty of the Judicial Magistrate to ensure that the confessional statement is 
made voluntarily free from any form of coercion or undue influence. Determination of 
truthfulness or correctness of confessional statement of an accused is the duty of the learned 
judge of the trial court. The trial Court shall perform above duty by examining the 
confessional statement in the light of facts and circumstances of the case and by comparing 
the same with other legal evidence on record. When more than one accused person of a case 
give separate confessional statements the trial Court shall also examine if above statements 
are mutually supportive or those suffer from material contradictions.  
 
    44. As mentioned above in their two confessional statements accused Shohag and Bablu 
have mentioned repeatedly about the motor bike of victim Linkon as has been done by P.W.1 
Mozammel Kha, P.W.2 Rashida Begum and P.W.3 Mohammad Ali Hossain Khan but above 
motor bike was not produced before the trial Court. As mentioned above the motor bike of 
victim Linkon was found in an abandoned condition in front of a Bus counter at Madaripur. 
There is no evidence on record to show that the accused persons were ever in possession of 
above Motor bike. 
  
    45. Both accused-persons have further stated in their respective confessional statement that 
sleeping tablets were mixed with juice and victim Linkon was made to consume the same. 
But P.W.9 Dr. Md. Shah Alam who performed Post Mortem examination of the dead body of 
the victim has stated in his evidence that no presence of any sleeping pill was found in the 
stomach of victim Linkon. 
  
    46. As to the manner of murder of victim  Linkon accused Bablu has stated in his 
confessional statements that he caught hold of the leg of victim Linkon and accused Shohag 
and Babul ensured the death of the victim by pressing his neck with his shirt. But accused 
Shohag stated in his confessional statement that he and other two co-accused namely Babul 
and Bablu murdered the victim by pressing his neck with his shirt. Accused Shohag did not 
mention that accused Bablu caught hold of the leg of victim Linkon. 
 
    47. It turns out from above confessional statements (Exhibit No.5 and 6) of accused Bablu 
and Sohag that the death of victim Linkon was caused by strangulation. But two important 
documents of the prosecution the Inquest Report (Exhibit-4) which was prepared by P.W.11 
S.I. Md. Sultan Mahmud and the Post Mortem Report (Exhibit-8) which was prepared by  
P.W.9 Dr. Md. Shah Alam do not support that the death of victim Linkon was caused by 
strangulation.  
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    48. In the Inquest Report (Exhibit-4) it was found that the fingers of both the hands and 
legs of victim Linkon were amputed. There were unusual swelling mark on the neck. The 
skin of the whole body of the victim appeared to be brunt and of reddish color.  
  

    49. The Post Mortem Report (Exhibit-8) corroborates above findings as recorded in the 
Inquest Report. In the Post Mortem Report (Exhibit-8) it was stated that all toes of both lower 
limbs were amputed. All fingers of left hand were amputed. 1st, 2nd and 5th finger of right 
hand were amputed. In the opinion of the Post Mortem examiner death of victim Linkon was 
caused due to hemorrhagic shock which was ante mortem and homicidal in nature.  
 
    50. Hoemorrhagic shock may be resulted from absence of oxygen due to excessive loss of 
blood. In cross-examination P.W.9 Dr. Md. Shah Alam has supported above perception and 
stated that the death of victim Linkon was caused due to excessive loss of blood.  
 
    51. It is crystal clear from above mentioned evidence of P.W.I Dr. Md. Shah Alam, P.W.11 
S.I. Md. Sultan Mahmud, the Post Mortem report (Exhibit-8 and the Inquest report (Exhibit 
No.4) that the death of victim Linkon was caused due to loss of excessive blood for 
amputation of fingers of both hands and legs and other injuries as mentioned above and not 
by strangulation as have been stated by accused Bablu and Shohag in their respective 
confessional statement. Above confessions statements do not make any mention of above 
injuries let alone providing any explanation as who inflicted those injuries. 
    

    52. Analyzing above ocular and documentary evidence on record in the light of the facts 
and circumstances of the case and the confessional statements made by accused Shohag and 
Bablu under section 164 of the Code of Criminal Procedure we are of the view that above 
confessional statements do not find any support from any other legal evidence on record.  
 
    53. In above view of the materials on record we are unable to accept the confessional 
statements made by the accused Bablu and Shohag as true and give the same the status of 
legal evidence which can be the basis of an order of conviction and sentence. The learned 
Judge of the Druto Bichar Tribunal committed serious error in accepting above confessional 
statements as true and valid legal evidence which is not tenable in law.  
 
    54. The prosecution has miserably failed to prove the charge leveled against accused 
Shohag and Bablu under section 302/34 of the Penal Code by legal evidence beyond 
reasonable doubt. As such, above conviction and sentence passed the learned Judge of the 
Druto Bichar Tribunal against accused Bablu and Sohag is not tenable in law and the accused 
persons are entitled to be acquitted.  
 

    55. In the result, the Death Reference is rejected and both the Jail Appeal being No.327 of 
2016 and 328 of 2016 are allowed. 
 
    56. The impugned judgment and order  of conviction and sentence dated 07.09.2016 
passed by the learned Judge, Druto Bichar Tribunal No.4, Dhaka convicting the accused 
Shohag Howlader and Md. Atabur Rahman@ Bablu under section 302/34 of the Penal Code 
and sentencing them there under to death and also pay fine of Tk. 20,000/- is set aside.  
 
    57. Accused Md. Shohag Howlader and Md. Atabur Rahman@Bablu are acquitted of the 
charge mentioned above. Let them set at liberty if not wanted in any other case.  
 

    58. Let the lower court’s record along with a copy of this judgment be transmitted down at 
once. 
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Editors’ Note: 
After obtaining decree in an Artha Rin case the petitioner- decree holder Bank got a 
certificate of ownership in respect of mortgaged property issued by the Executing Court. 
After registration of the certificate of ownership the executing Court disposed of the 
execution case. Thereafter, the judgment-debtor filed an application to get back the property 
by depositing the outstanding dues of the decretal amount. Upon hearing, the Executing 
Court allowed the petition. Challenging the legality and propriety of the said order, the 
petitioner-decree holder-Bank moved the High Court Division and obtained the Rule. The 
main argument for petitioner was that after disposing of the execution case the Executing 
Court has become functus officio and therefore, allowing the application submitted by the 
judgment-debtor to get back his property was an illegality. The High Court Division found 
that the execution case was not legally disposed of, as possession of the mortgaged property 
had not been made over to the decree holder, therefore, the Court had not become functus 
officio in entertaining the application filed by the judgment-debtor.  Moreover, the petitioner-
Bank did not file any mortgage suit to foreclose down the right of redemption of the 
mortgagor. In such case right of redemption exists unless the mortgaged property is sold on 
auction or that right is barred by limitation.  In the instant case, auction was not held in 
accordance with law and the mortgaged property was not sold on auction, therefore, the right 
of redemption of the judgment-debtor was not extinguished. Thereafter, giving twelve points 
direction the High Court Division discharged the Rule. 
 
Key Words:  
Section 33(1) and 33 (4) of the Artha Rin Adalat Ain, 2003; mortgage property; auction sale; 
functus officio; stare decisis; per incuriam; Section 20,  33(7), 57 of the Artha Rin Adalat 
Ain, 2003; Right of redemption; foreclosure;  
 
Section 33(1) and 33 (4) of the Artha Rin Adalat Ain, 2003: 
It transpires from the order sheets that the Executing Court did not comply with the 
provisions of section 33(1) of the Ain, 2003. It is a mandatory requirement to publish an 
auction notice in a widely circulated daily newspaper. The daily Destiny has not got no 
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existence at present and undisputedly, at the relevant time it was not a widely circulated 
daily newspaper. As the auction notice was not published in a widely circulated daily 
newspaper, therefore, prospective bidders could not participate in the bid. Moreover, 
the decree holder-Bank did not take any step under section 33(4) of the Ain, 2003 to sell 
out the mortgage property on auction and thereby, negated the provision of section 
33(4) of the Ain, 2003.                    ...(Para 17) 
 
Section 33 of the Artha Rin Adalat Ain, 2003 
On meaningful reading of sub-sections (5), (7), (7Ka) and (7Kha) of section 33 of the 
Ain, 2003, it transpires that where the possession of property requires to be obtained 
through intervention of the Court, the decree holder has to file an application in writing 
to the Executing Court to hand over possession of the said property to the decree holder 
or the auction purchaser as the case may be and before handing over possession of the 
property, the Executing Court shall be reassured that it is the property which was 
lawfully mortgaged by its original owner against the loan liabilities or which was 
attached under the original title and possession of the judgment-debtor for execution of 
the decree. The provisions of sub-sections 7Ka and 7Kha of section 33 of the Ain, 2003 
were incorporated by the Artha Rin Adalat Ain (Amendment) Act, 2010 (Act XVI of 
2010) in order to protect the property of the actual owner. In this case, admittedly, the 
possession of the mortgage property remains with the judgment-debtor. If the execution 
case is disposed of upon issuance of certificate of title, the decree holder will not be able 
to obtain the possession without the intervention of the Court. Therefore, the contention 
of the petitioner is that upon issuance of certificate of title under section 33(7) of the 
Ain, 2003, the Executing Court has become functus officio is fallacious and not based on 
cogent reasons.                      ...(Para 18) 
 
Doctrine of stare decisis must not be applied at the cost of justice: 
The doctrine of stare decisis which is the binding force of precedent may be destroyed if 
a statute is enacted inconsistent with the decision or if it is reversed or overruled by a 
higher Court or it is based on the doctrine of per incuriam. The doctrine of stare decisis 
should not be regarded as a rigid and inevitable doctrine, which must be applied at the 
cost of justice. There may be cases where it may be necessary to rid the doctrine of its 
petrifying rigidity. The Court may, in an appropriate case, overrule a previous decision 
taken by it, but that should be done only for substantial and compelling reasons. Every 
case has to consider its own merit, peculiar facts and circumstances and therefore, in 
following the precedent, the Court must be very careful and cautious.        ...(Para 24) 
 
Section 20,  33(7), 57 of the Artha Rin Adalat Ain, 2003: 
The contention of the learned Advocate of the petitioner that upon issuance of the 
certificate under section 33(7) of the Ain, 2003, the Executing Court has nothing to do 
but to dispose of the execution case finally is not based on any rationality. For the sake 
of argument, if the Court becomes functus officio, how later on the Court will entertain 
another execution case or any other application for handing over possession if it 
remains with the judgment-debtor. The Court may correct its own mistakes by 
invoking, the umbrella provision, embodied under section 57 of the Ain, 2003 to do 
justice and to undo injustice despite the provisions of section 20 of the Ain, 2003. It has 
to remember that the provisions of section 20 of the Ain, 2003 is neither absolute nor 
sacrosanct nor untouchable. The parties to the suit cannot and should not suffer for the 
mistake committed by the Court itself. On perusal of the entire edifice of the Ain, 2003, 
it becomes visible to us that the Code of Civil Procedure, 1908 shall be applicable 
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subject to not being inconsistent with the provisions of the Ain, 2003. The Adalat may 
review its own order by invoking section 57 of the Ain, 2003 with extreme 
circumspection in an exceptional case.                ...(Para 25) 
 
Section 52 of the Artha Rin Adalat Ain, 2003: 
It persistently comes to our notice that Bank officials are very much reluctant to 
provide the bank statement containing the outstanding dues of the borrower even after 
issuance of the direction of the Court. This sort of attitude is tantamount to contempt of 
Court. In this circumstance, if bank official does not comply with the order of the court, 
then the court may proceed against them under section 52 of the Ain, 2003 or in an 
appropriate case, it may refer to the High Court Division for taking punitive measure 
against the delinquent officials. It is expected that Bank and Financial Institutions 
should comply with the order of the Court with utmost expedition.         ...(Para 27) 
 
Section 5 (2) of the Artha Rin Adalat Ain, 2003: 
Right of redemption exists unless the mortgaged property is sold on auction or the right 
is barred by limitation: 
It also appears from the record that admittedly, the petitioner-Bank filed Artha Rin 
Suit for recovery of loan money but did not file any mortgage suit under section 5(2) of 
the Ain, 2003. If the Bank or financial institute wishes to foreclose down the right of 
redemption of the mortgagor, then it has to file mortgage suit and in that case the 
decree awarded by the Adalat shall be preliminary decree and in all other cases, the 
decree awarded by the Court in a suit filed for recovery of loan money shall be the final 
decree. A suit to obtain a decree that a mortgagor shall be absolutely debarred from his 
right to redeem the mortgaged property is called a suit for foreclosure. In this case, the 
decree holder did not institute any mortgage suit for foreclosure. Right of redemption 
exists unless the mortgage property is sold on auction in accordance with the Ain, 2003 
or barred by the Limitation Act, 1908.                ...(Para 28) 
 
As soon as auction sale is held in pursuance of the decree passed in a suit for recovery of 
loan money, the decree shall be final and accordingly, the right of redemption of the 
mortgage property be extinguished. In the instant case, auction was not held in 
accordance with law and the mortgage property was not sold on auction, therefore, it 
cannot be said that the right of redemption of the judgment-debtor has been 
extinguished.                             ...(Para 29) 
 
To sum up, our final conclusion is as under: 

i. Auction notice was not issued in accordance with the mandatory 
requirement of law and auction process was not conducted as per the 
provision of section 33(1) of the Ain, 2003 and therefore, issuance of 
certificate of ownership by the stroke of a pen by the Executing Court is 
patently illegal. 
 

ii. In case of issuance of certificate under section 33(5) of the Ain, 2003, it is 
obligatory to exhaust the auction process under sub-sections (1) and (4) of 
section 33 of the Ain, 2003. If the certificate of title is issued upon without 
exhausting the procedure of section 33(4) of the Ain, 2003 that will make 
the said provision useless and nugatory. In such a case, the Bank or 
Financial Institutions by a show up auction process under section 33(1) of 
the Ain, 2003 will straight apply for a certificate of title with an ulterior 
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motive depriving the judgment-debtor from obtaining the actual market 
price of the property. So we hold the view that before issuance of 
certificate of title to the mortgage property or other property of the 
judgment-debtor, the Executing Court shall follow the provisions of 
sections 33(1) and 33(4) of the Ain, 2003 and after that it will fix the actual 
market price of the mortgage property or other property and succinctly 
be stated in the certificate of title so that the outstanding dues if any may 
be adjusted later on. In such a case, the Executing Court shall determine 
the actual market price of the mortgage property on the basis of a report 
from the Sub-Registrar of the local jurisdiction. Apart from the same, in 
certificate issuing order, the Executing Court shall state as to whether the 
decretal amount has been adjusted wholly, if not, the amount of 
outstanding dues should state therein. It repeatedly comes to our notice 
that the Executing Court mechanically allows the prayer of issuance of 
certificate of title. Mechanical issue of certificate of title is deprecated by 
this Court. 
      

iii. The Court should not be tempted to follow the precedent of one case by 
matching color of another case. The Court should not be oblivious that a 
single significant or material fact may change the entire edifice of the case 
as no two cases are similar. Every case has to decide upon its own facts 
and peculiar circumstances, therefore, the Court has to incur infinite 
painstaking. 

 
iv. The principle enunciated in the case reported in 15 BLT(HCD) (2007) 425 

and 63 DLR (2011) 282 is based on sound reasonings and the same was 
strengthen and fortified by incorporating sub-sections 7Ka and 7Kha of 
section 33 by amended Act XVI of 2010. 

 
v. Sub-sections 7Ka and 7Kha of section 33 of the Ain, 2003 were 

incorporated in order to mending the lacuna of the provision of sub-
sections 5, 7 and 9 of section 33 of the Ain, 2003. Moreover, in the case of 
Sk. Mohiuddin v. Joint District Judge & Artha Rin Adalat No. 3, Dhaka 
and others, supra, the case of 15 BLT (HCD) (2007) 425 was not 
considered. 

 
vi. Section 33(9) of the Ain, 2003 provides that when the rights of possession 

and use of any property under sub-section (5) or the title of any property 
under sub-section (7) vests in favour of the decree holder, the suit for 
execution of the said decree shall, subject to the provisions of section 28, 
be finally disposed of. The word ‘final’ is not absolute. It has to be read 
with sections 28, 33(7Ka) and 33(7Kha) of the latest amended Ain, 2010. 
Therefore, we strongly hold the view that mere issuance of certificate 
under sections 33(5) and 33(7) of the Ain, 2003 is not enough to finally 
dispose of the execution case. If the possession of the mortgage property 
or other property attached by the Executing Court for realizing 
outstanding loan money remains with the decree holder, the Executing 
Court may dispose of the execution case in view of section 33(9) of the 
Ain, 2003. Resorting to literal meaning of section 33(9) of the Ain, 2003 
will be a great concern and it may cause devastating consequence, 
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therefore, harmonious construction of the aforesaid provisions is sine qua 
non to fulfill the purpose of the legislature. 

  
vii. As per the mandate of section 58 of the Ain, 2003, the Government may, 

by notification in the official gazette, make rules to give effect to the 
provisions of this Ain, 2003. Some provisions of the Ain, 2003, need more 
clarification and to give effect to the provisions therein for the smooth 
functioning of the Artha Rin Adalat. The Government may formulate 
comprehensive delegated legislations and the necessary forms like 
issuance of certificate of title, certificate of possession, enjoyment of 
usufructs and sale of the mortgage property etc. should be prescribed 
therein to do away with the confusions crept in the Ain, 2003. 

 
viii. In view of section 5 of the Ain, 2003, it appears that two types of suits may 

be filed before the Artha Rin Adalat. One is mortgage suit for sale or 
foreclosure and the other is Artha Rin Suit for recovery of loan money. In 
the former suit, the Adalat shall pass preliminary decree and in the later 
suit, the Adalat shall pass final decree. A decree awarded by the Adalat in 
any suit instituted under the Ain, 2003 except mortgage suit under sub-
section 3 of section 5 of the Ain, 2003, shall be deemed to be a preliminary 
decree of foreclosure in favour of the plaintiff financial institution; and as 
soon as the auction sale is held in continuation of the decree of the 
mortgage immovable property in favour of the plaintiff against the loan, 
the said preliminary decree shall be deemed to be the final decree, and the 
sale shall be final and the purchase shall be valid and thereafter, the 
judgment-debtor shall have no right to redeem the said mortgaged 
property. 

  
ix. In this case, auction was not conducted in accordance with law. Moreover, 

no auction sale was held. Therefore, the right of redemption has not yet 
been extinguished by operation of the Ain, 2003 or the Limitation Act, 
1908. 

     
x. The petitioner Bank did not file any mortgage suit. Admittedly, it filed 

Artha Rin Suit for recovery of Tk. 5,20,370.62. Admittedly, the principal 
amount was Tk. 5,20,370.62 and execution case was filed for Tk. 
6,51,888.82. The judgment-debtor on 03.12.2006 paid Tk. 2,00,000/-, on 
12.12.2006 paid Tk. 95,000/-, on 13.12.2006 paid Tk. 4,00,000/-, on 
17.09.2007 paid Tk. 21,000/- and on 08.10.2009 paid Tk. 2,00,000/- and as 
such the judgment-debtor deposited Tk. 9,16,000/-. The decree holder did 
not deny the same to the Executing Court. The decree holder-Bank could 
not submit any statement of accounts to show that those amounts were 
adjusted. Moreover, the judgment-debtor is ready to pay off the rest of 
the outstanding dues to protect his homestead. As the mortgage property 
has not been sold by auction, therefore, the right of redemption of the 
mortgage property has not yet been extinguished; the learned Judge of 
the Executing Court by applying his judicial conscience rightly passed the 
impugned order, which is laudable, hence, the same does not call for any 
interference. 
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xi. Title is legal ownership. Possession is physical control of the movable or 
immovable property. Possession is the prima facie evidence of ownership, 
called as nine out of ten points of law meaning that there is a presumption 
the possessor of a property or thing is owner of it and the other elements 
in order to have that property or thing must prove their title or better 
possessory right. Certificate of ownership or title equivalent to title deed. 
Title deed having no possession is only a paper transaction. Title deed is 
not acted upon unless possession is handed over to the title holder. 

 
xii. It transpires from the record that the judgment-debtor-respondent No. 2 

is engaged in furniture business in local district. In order to expand his 
business, he took loan of Tk. 3 lakhs later on extended upto 5 lakhs by 
mortgaging his last resort homestead measuring 0.1650 acres situated 
within the periphery of Kushtia District town on 10.03.2002. At the 
relevant time of issuance of certificate of ownership the value of the said 
property was more than one crore. The Executing Court assigning cogent 
and very convincing reasons allowed the application of the judgment-
debtor. The main purpose of the Ain, 2003 is to realize the outstanding 
loan money of the Bank or any other Financial Institutions but not to 
snatch away the mortgage or any other property of the borrower.  

    ...(Para 30) 
 

JUDGMENT 
 
Md. Zakir Hossain, J:  
     

1. At the instance of the petitioner, the Rule Nisi was issued calling upon the respondents 
to show cause as to why the impugned order No. 30 dated 18.03.2013 passed by the 
respondent No. 1, the learned Joint District Judge, 1st Court and Artha Rin Adalat, Kushtia in 
Artha Rin Execution Case No. 06 of 2008 directing the petitioner Bank to submit the account 
of outstanding dues of the respondent No. 2 to the respondent No. 1 Court within 15(fifteen) 
days and also directing the respondent No. 2 to make the payment thereafter within 30(thirty) 
days from the date of submission of the said account as a pre-condition for the purpose of 
setting aside order Nos. 13 and 14 dated 08.07.2009 and 24.05.2010 respectively passed by 
the respondent No. 1 Court in the said Execution Case No. 6 of 2008 shall not be declared to 
have been issued without lawful authority and is of no legal effect and/or pass such other or 
further order or orders as to this Court may seem fit and proper. 
  
    2. At the time of the issuance of the Rule, this Court was pleased to stay the operation of 
further proceedings of the Execution Case No. 6 of 2008, now pending before the respondent 
No. 1 for a period of 3(three) months, which was subsequently extended from time to time by 
this Court.  
 
    3. Facts leading to the issuance of the Rule may be stated, in brief, as follows:  

The petitioner- City Bank Ltd. instituted Artha Rin Suit No. 2 of 2008 before the Court of 
Joint District Judge, 1st Court and Artha Rin Adalat, Kushtia, the respondent No. 1, shortly 
called the Adalat, against the respondent No. 2 for realization of outstanding dues to the tune 
of Tk. 5,20,370.62 and interest thereon. Having received the summons, the respondents 
entered appearance in the suit and contested the same denying the material averments set out 
in the plaint. After conclusion of the trial, the Adalat was pleased to pass a decree to the suit 
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by its judgment and decree dated 15.06.2008. Accordingly, the decree was drawn and signed 
on 22.06.2008. Thereafter, the decree holder-Bank put the decree into execution by filing 
Artha Rin Execution Case No. 06 of 2008 and a notice was floated for selling out the 
mortgage property on auction but no auction was held. Thereafter, on the prayer of the decree 
holder-Bank, the Executing Court issued a certificate of ownership or title in respect of 
mortgage property under section 33(7) of the Artha Rin Adalat Ain, 2003, hereinafter shortly 
referred to the Ain, 2003. Then the Executing Court sent the copy of the certificate of title for 
registration and accordingly, the same was registered. After that the Executing Court by its 
order No. 13, dated 08.07.2009 disposed of the execution case in view of section 33(9) of the 
Ain, 2003. On 18.03.2013, the judgment-debtor filed an application to get back the property 
by depositing the outstanding dues of the decretal amount and the application was resisted by 
the decree holder-Bank. Upon hearing, the Executing Court was pleased to allow the petition 
filed under section 57 of the Ain, 2003 with some conditions stipulated in the operative 
portion of the impugned order. Challenging the legality and propriety of the said order, the 
petitioner-decree holder-Bank moved this Court and obtained the Rule and stay therewith. 
 
    4. Mr. Ahsanul Karim along with Mr. Khairul Alam Choudhury, the learned Advocate 
appearing on behalf of the petitioner, submits that the impugned order No. 30 dated 
18.03.2013 directing the petitioner-Bank to submit account of outstanding dues of the 
respondent No. 2, the judgment-debtor for the purpose of setting aside order Nos. 13 and 14 
dated 08.07.2009 and 24.05.2010 respectively passed by the Executing Court is ex facie 
illegal in view of section 20 of the Ain, 2003. He also submits that after issuance of 
certificate under section 33(7) of the Ain, 2003, the execution case was duly disposed of and 
as such, the Executing Court became functus officio; hence, the impugned order is ex facie 
illegal and liable to be turned down, otherwise, it will entail serious loss to the petitioner-
Bank. He further submits that in view of the provisions of section 20 of the Ain, 2003, the 
Executing Court had got no jurisdiction to entertain the application as made by the judgment-
debtor, nevertheless, the Executing Court most illegally entertained the same and passed the 
impugned order and therefore, the same suffers from serious illegality. He next submits that 
the Executing Court has got no jurisdiction to review its earlier order, if the judgment-debtor 
is aggrieved by the interim order passed by the Executing Court, he may seek remedy under 
section 44 of the Ain, 2003.  
 
    5. He also contends that since the petitioner-Bank acquired title in the mortgage property in 
accordance with law, therefore, such right cannot be taken away without due process of law 
and handing over of possession of the mortgage property is not pre-condition for conferring 
title therein.  
    
    6. He further contends that the principles enunciated by the High Court Division in the 
cases of International Finance Investment and Commerce Bank Limited v. M/S. Marinar 
Fashions Wear Pvt. Ltd. and others, reported in 15 BLT(HCD) (2007) 425 and Salma 
Begum v. Sonali Bank Limited and others, reported in 63 DLR (2011) 282 are in no way 
applicable to the facts and circumstances of the instant case at hand. In support of his 
argument, he relies on the cases of Sk. Mohiuddin v. Joint District Judge & Artha Rin 
Adalat No. 3, Dhaka and others, reported in 13 MLR (AD) (2008) 356; Bank Asia Limited 
v. Judge, Artha Rin Adalat, Chattogram and others, reported in 71 DLR (2019) 338 and 
Sheuly Khanam v. Artha Rin Adalat, 2nd Court, Dhaka and Others, reported in 17 BLC 
(2012) 579.  
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     7. Finally, he submits that the Executing Court without conceiving the ratio enunciated by 
the Apex Court of the country most illegally and arbitrarily allowed the petition of the 
judgment-debtor, therefore, the same is liable to be turned down. 
  
    8. As against to this, Mr. Shasti Sarker, the learned Advocate appearing on behalf of the 
respondent No. 2, the judgment-debtor, submits that the learned Judge of the Executing Court 
after considering the facts and circumstances of the entire case and the ratio decided in the 
case of International Finance Investment and Commerce Bank Limited v. M/S. Marinar 
Fashions Wear Pvt. Ltd. and others, supra and Salma Begum v. Sonali Bank Limited and 
others, supra, rightly and legally allowed the application of the judgment-debtor. He next 
submits that the mortgage property is the homestead of the judgment-debtor, if the judgment-
debtor is dispossessed from the mortgage property, he will be thrown to the street and it will 
entail serious loss and injury to the judgment-debtor. He further submits that the judgment-
debtor paid more than the decretal amount and as per the direction issued by the Executing 
Court, the judgment-debtor is ready to pay the entire outstanding dues with interest thereon, 
but unfortunately, the decree holder-Bank did not pay heed to this and also did not submit 
any statement of accounts as directed by the Executing Court. In fine, he contends that the 
facts and circumstances of the case of Sk. Mohiuddin v. Joint District Judge & Artha Rin 
Adalat No. 3, Dhaka and others, supra is in no way applicable to the present case as there 
are significant differences between the facts and circumstances of the aforesaid cases.  
   
    9. Now the moot issues are: 

i. Was the certificate of title or ownership under section 33(7) of the Ain, 2003 
legally issued in the Artha Rin Execution Case No. 06 of 2008? 

ii. Was the Artha Rin Execution Case No. 06 of 2008 duly disposed of after issuance 
of certificate of title under section 33(7) of the Ain, 2003? 

iii. Is the Executing Court legally empowered to review its own order in an 
appropriate case? 

iv. Has the right to redemption of the mortgage property of the judgment-debtor been 
extinguished? 

v. Is the impugned order legally sustainable in the eyes of law? 
     

10. In order to find out the answers of the aforesaid issues, we have meticulously perused 
the entire materials on record along with annexures and the submissions advanced by the 
learned advocates of the parties and the legal positions intricately involved in this case with 
seriousness as it deserves. 
 
    11. It transpires from order sheet of the Artha Execution Case No. 06 of 2008 that notice 
was floated in the Daily Destiny and Daily Andoloner Bazar fixing 18.06.2009 for auction 
sale of the mortgage property, but none participated in the bid. Thereafter, the Executing 
Court fixed the date of 08.07.2009 for taking step by the decree holder-Bank. On 08.07.2009 
the decree holder-Bank filed an application under section 33(7) of the Ain, 2003 for issuance 
of certificate of ownership. Upon hearing, the Adalat allowed the prayer of the decree holder 
by its order No. 13 dated 08.07.2009. The relevant portion of the order may be stated thus:  

A`¨ wWwµ`vi c‡ÿi c`‡ÿc MÖn‡Yi Rb¨ w`b avh©̈  Av‡Q| wWwµ`vi A_©FY AvBb 2003 Gi 33(7) 

aviv ‡gvZv‡eK weeiYx m¤úwËi gvwjKvbv¯Ẑ¡ wWwµ`vi e¨vs‡Ki Dci b¨v¯Í Kivi cÖv_©bv Kwiqv‡Qb| 

`vwqKcÿ (cÖK…Zc‡ÿ wWwµ`vicÿ) KZ©„K A_©FY AvBb, 2003 Gi 33(7) avivi AvIZvq Av‡e`b 

`vwLj wel‡q weÁ †KŠïjxi e³e¨ ïbjvg| `vwqK cÿ wWwµK…Z UvKv cwi‡kva bv Kivq Ges A_©FY 

AvBb, 2003 Gi 33(1), (2) I (3) avivi weavb †gvZv‡eK UvKv Av`v‡qi c`‡ÿc MÖnY Kivi m‡Ë¡I 

wWwµK…Z UvKv Av`vq Kiv m¤¢e nqwb| wWwµ`vi e¨vsK cÿ A_©FY AvBb, 2003 Gi 33(4) I (5) 
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avivi AvIZvq Kvh©µg MÖn‡Yi †Kvb c`‡ÿc MÖnY bv K‡i D³ eÜwK m¤úwË eve‡` gvwjKvbv PvIqvi 

AvMÖn cÖKvk K‡i G Av‡e`b `vwLj Kwiqv‡Qb| myZivs wWwµ`vi e¨vsK Gi cÖv_©bv †gvZv‡eK A_©FY 

AvBb, 2003 Gi 33(7) avivi weavb †gvZv‡eK `vwqK KZ©„K e¨vsK Gi AbyK~‡j eÜK †`Iqvi m¤úwËi 

gvwjKvbv wWwµ`vi e¨vsK Gi AbyK~‡j b¨v¯Í Ki‡Yi †ÿ‡Î †Kvb cÖwZeÜKZv bvB| GgZve ’̄vq wWwµ`vi 

e¨vsK KZ©„K A_©FY AvBb, 2003 Gi 33(7) avivi AvIZvq `vwLjx Av‡e`b gÄyi Kiv n‡jv| `vwqK cÿ 

KZ©„K e¨vsK Gi AbyK~‡j eÜKx Zckxj ewY©Z m¤úwËi gvwjKvbv wWwµ`vi e¨vsK Gi AbyK~‡j b¨v¯Í n‡q‡Q 

g‡g© †NvlYv Kiv n‡jv| Zrg‡g© wWwµ`vi e¨vsK Gi AbyK~‡j mb`cÎ Bmy¨ Kiv †nvK| cÖKvk _v‡K †h, D³ 

mb`cÎ Zckxj m¤úwËi ¯‡̂Z¡i `wjj wnmv‡e we‡ewPZ n‡e| D³iƒc Bmy¨K…Z mb`cÎ †iwRóªvi Rb¨ 

mswkøó mve †iwRóªvix Awd‡m †cÖiY Kiv ‡nvK| Z‡e kZ© _v‡K †h, A_©FY Av`vjZ AvBb, 2003 Gi 

33(8) avivi weavb †gvZv‡eK †Kvb Ki ev †iwRóªx LiP Av`vq †hvM¨ n‡e bv| G gvgjvq Avi wKQzB 

KiYxq bvB| G Ae¯’vq A_©FY Av`vjZ AvBb, 2003 Gi 33(9) avivi weavb †gvZv‡eK AÎ wWwµRvix 

†gvKÏgvwU P~ovšÍ wb®úwË Kiv n‡jv|  

(Underlined for emphasis) 
 

    12. Thereafter, by order No. 14, dated 24.05.2010, the ownership certificate was 
transmitted to the concerned sub-registry office for registration. It appears from the order No. 
15 dated 23.06.2010 that the aforesaid certificate was duly registered. Thereafter, the decree 
holder-Bank did not file any execution case within the stipulated time for recovery of 
possession. Undisputedly, possession remains with the judgment-debtor. In view of the 
provision of section 28(3) of the Ain, 2003, the second execution case is to file within 1 year 
from the date of dismissal or settlement of the first or previous execution case, failing which 
the same shall be barred by limitation.  
  
    13. On 23.09.2012, the judgment-debtor filed an application under section 57 of the Ain, 
2003 for setting aside order No. 13, dated 08.07.2009 and order No. 14, dated 24.05.2010. 
Thereafter, as many as 13 days were fixed for disposal of the application, but due to the 
adjournment petitions from both the sides, the Executing Court could not dispose of the 
application filed by the judgment-debtor. It appears from the record that the judgment-debtor 
paid Tk. 9,16,000/- to the decree holder by five installments and accordingly, submitted 
deposit slips. The contention of the judgment-debtor is that the decree holder-Bank did not 
adjust the deposited amount with the outstanding dues. After that, the Executing Court passed 
the following order: 

Ò...RgvK…Z UvKv `vwq‡Ki †`bvi mv‡_ mgš̂q nq bvB| Dnv mgš̂‡qi Av‡`k nIqv Avek¨K| wWwµ`vi 

c‡ÿi weÁ AvBbRxex wb‡e`b K‡ib †h, Dnv mgš̂q Kiv Av‡Q| `vwqK cÿ `vexi mg_©‡b 4(Pvi) Lvbv 

Rgv iwk` `vwLj K‡i‡Q| `vwq‡Ki Rgv UvKv cÖK…Zc‡ÿ mgš̂q Kiv Av‡Q wKbv Zv wba©viY Kiv b¨vq 

m½Z| Kv‡RB b¨vq wePv‡ii ¯̂v‡_© `vwq‡Ki wbKU cÖK…Zc‡ÿ KZ UvKv cvIbv Av‡Q Ges `vwqK KZ UvKv 

cwi‡kva K‡i‡Q Zvi GKUv c~Y©v½ wnmve weeiYx `vwL‡ji Rb¨ wWwµ`vi cÿ‡K wb‡ ©̀k †`Iqv †Mj|Ó  

(Underlined for emphasis) 
 

    14. Despite the solemn order of the Executing Court, Bank officials on different pleas took 
time but unfortunately, failed to submit any complete statement of accounts. Upon hearing, 
the application of the judgment-debtor dated 23.09.2012, the Executing Court allowed the 
prayer of the judgment-debtor by impugned order dated 18.03.2013. In this respect, the 
relevant portion of the impugned order passed by the Executing Court may be stated below 
for better appreciation and understanding:  

ÒAÎ gvgjvq ¯̂xK…Z g‡Z bvwjkx Rwg wbjvg weµq Kiv nq bvB, wWwµ`vicÿ bvwjkx Rwgi `Lj cÖvß nq 

bvB Ges `vwqK bvwjkx Zckxj ewY©Z Rwgi evox‡Z cwievi cwiRb wb‡q emevm Ki‡Q| wWwµ`v‡ii g~j 

D‡Ïk¨ UvKv Av`vq Kiv| `vwqK †h‡n‡Zz wWwµ`v‡ii cvIbv mgy`q UvKv my`-Avmj I gvgjvi hveZxq 

LiP mn cwi‡kv‡a ivRx Av‡Qb, †m‡nZz `vwq‡Ki emZ evox wewµ K‡i wWwµ`v‡ii UvKv Av`v‡qi †Kvb 

Avek¨KZv bvB| b¨vq wePv‡i `vwqK c‡ÿi weMZ 23/01/2012Bs Zvwi‡Li A_©FY Av`vjZ AvBb-2003 
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Gi 57 avivi weavb g‡Z AvbxZ `iLv Í̄ AvcvZZt AvswkK gÄyi Kiv nj| AvMvgx 15(c‡bi) w`‡bi 

g‡a¨ `vwq‡Ki wbKU cvIbv mgy`q UvKvi wnmve AÎ Av`vj‡Z `vwL‡ji Rb¨ Ges `vwqK UvKv cÖ̀ vb Ki‡j 

Zv MÖn‡Yi Rb¨ wWwµ`vicÿ‡K wb‡ ©̀k †`qv †Mj| wWwµ`vi KZ©„K cÖ̀ Ë wnmve cÖvwßi ci cieZ©x 

30(wÎk) w`‡bi g‡a¨ wWwµ`v‡ii cvIbv mgy`q UvKv cwi‡kv‡ai Rb¨ `vwqK cÿ‡K wb‡ ©̀k †`qv †Mj| 

`vwqK mgy`q UvKv Rgv cÖ̀ vb Ki‡j AÎ Av`vj‡Zi 08/07/2009 Bs Zvwi‡Li 13 bs Av‡`k I 

24/05/2010Bs Zvwi‡Li 14 bs Av‡`k i` iwn‡Zi Av‡`k cÖ̀ vb Kiv n‡e| `vwqK wba©vwiZ mg‡qi g‡a¨ 

mgy`q UvKv cwi‡kv‡a e¨_© n‡j AÎ Av‡`k AKvh©Ki e‡j MY¨ n‡e| Dfq cÿ‡K ÁvZ Kiv‡bv nDK|Ó 

(Underlined for emphasis) 
 

    15. Having received the order of the Executing Court, the decree holder-Bank did not 
submit the statement of accounts showing the outstanding dues of the judgment-debtor, rather 
the decree holder-Bank took several times for submitting statement of accounts but 
eventually, failed to do the same. After that the decree holder-Bank filed this writ petition.  
 
    16. Provisions of section 33 of the Ain, 2003 is so dry and complex. It basically describes 
the provision as to the procedure of auction sale of mortgage property or any other property 
of judgment-debtor, issuance of certificate in favour to the decree holder to sale mortgage 
property or to possess and enjoy the usufructs therein, and to hand over possession of the 
mortgage property to the decree holder or auction purchaser as the case may be. In order to 
conceive the complex provisions of law, one needs to go through the relevant provisions in 
conjunction with each other to make the same crystal clear. In this juncture, we should 
mention the entire provisions of law, which may read as follows:  

 

৩৩৷ িনলাম িবɈয় ৷- (১) অথ ȟ ঋণ আদালত িডɈী বা আেদশ জারীর সময় ǯকান স˫িʯ িবɈেয়র ǯɻেɖ 
বাদীর খরেচ িবʗি˖ ɛচােরর তািরখ হইেত অӂɇন ১৫ (পেনর) িদবেসর সময় িদয়া সীলেমাহরҍত ǯট˅ার 
আΊান কিরেব, উɳ িবʗি˖ কমপেɻ বΈল ɛচািরত একɪ বাংলা জাতীয় ǰদিনক পিɖকায়, তҼপির Γায় 
িবচােরর ·ােথ ȟ ɛেয়াজন মেন কিরেল ̝ানীয় একɪ পিɖকায়, যিদ থােক, ɛকাশ কিরেব; এবং আদালেতর 
ǯনাɪশ ǯবােড ȟ লটকাইয়া ও ̝ানীয়ভােব ǯঢাল সহরত ǯযােগও উɳ িবʗি˖ ɛচার কিরেব৷ 
 (২) ɛেতɇক দরদাতা, উ҉ত দর অӃ͓ȟ ১০,০০,০০০ (দশ লɻ) টাকা হইেল উহার ২০%, উ҉ত দর 
১০,০০,০০০ (দশ লɻ) টাকা অেপɻা অিধক এবং অӃ͓ȟ ৫০,০০,০০০ (পʙাশ লɻ) টাকা হইেল উহার 
১৫% এবং উ҉ত দর ৫০,০০,০০০ (পʙাশ লɻ) টাকা অেপɻা অিধক হইেল উহার ১০% এর সমপিরমান 
টাকার, জামানত·ͱপ, Εাংক ɓাফট বা ǯপ-অড ȟার আদালেতর অӂ̳েল দরপেɖর সিহত দািখল কিরেবন। 
(২ক) দরপɖ সরাসির িনিদ ȟ̌  দরপɖ বােɼ িকংবা ǯরিজ̘ীҍত ডাকেযােগ িনধ ȟািরত সমেয়র মেΒ িনধ ȟািরত 
কҸȟপেɻর িনকট ǯɛরেণর মাΒেম দািখল কিরেত হইেব। 
 (২খ) অӃ͓ȟ ১০,০০,০০০ (দশ লɻ) টাকার উ҉ত দর Ғহীত হইবার পরবত̭ ৩০ (িɖশ) িদবেসর মেΒ, 
১০,০০,০০০ (দশ লɻ) টাকা অেপɻা অিধক এবং অӃ͓ȟ ৫০,০০,০০০ (পʙাশ লɻ) টাকার উ҉ত দর 
Ғহীত হইবার পরবত̭ ৬০ (ষাট) িদবেসর মেΒ এবং ৫০,০০,০০০ (পʙাশ লɻ) টাকার অিধক উ҉ত দর 
Ғহীত হইবার পরবত̭ ৯০ (ন͡ই) িদবেসর মেΒ, দরদাতা সӑদয় ӒΙ পিরেশাধ কিরেবন এবং তাহা 
কিরেত Εথ ȟ হইেল আদালত জামানেতর টাকা বােজয়া˖ কিরেবঃ 
তেব শতȟ থােক ǯয, সংি̈̌ িডɈীদার-আিথ ȟক ɛিত̎ান িলিখত দরখা̜ দািখল কিরয়া দািয়েকর ӟিবধােথ ȟ 
সময়সীমা বিধ ȟত কিরবার জΓ অӂেরাধ কিরেল, আদালত এই উপ-ধারার অধীন িনধ ȟািরত সময়সীমার অӃ͓ȟ 
৬০ (ষাট) িদবস পয ȟ̄  বিধ ȟত কিরেত পািরেব। 
(২গ) িডɈীদােরর পেɻ যিদ িলিখতভােব আদালতেক এই মেম ȟ অবিহত করা হয় ǯয, উপ-ধারা (২) এর 
অধীন দািখলҍত দরপেɖ স˫িʯর ɛ̜াবҍত ӒΙ অ·াভািবকভােব অপয ȟা˖ বা কম এবং আদালত যিদ 
উহােত একমত ǯপাষন কের, তাহা হইেল আদালত, কারণ িলিপবʺ কিরয়া, উɳ দর ɛ̜াব অɊাহɇ কিরেত 
পািরেব। 
 (৩) উপ-ধারা (২খ) এর অধীেন জামানত বােজয়া˖ হইেল উহার অথ ȟ িডɈীদারেক ɛদান করা হইেব, 
িডɈীҍত দাবীর সিহত উɳ অথ ȟ সমͧয় করা হইেব, এবং অতঃপর আদালত, ি͏তীয় সেব ȟাʎ দরদাতা KZ©„K 
উ҉ত দর এবং ӆেব ȟ বােজয়া˖ҍত জামানত একেɖ সেব ȟাʎ দরদাতা KZ©„K উ҉ত দর অেপɻা কম না 
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হইেল, উɳ ি͏তীয় সেব ȟাʎ দরদাতােক স˫িʯ িনলাম খিরদ কিরেত আΊান কিরেব; এবং ি͏তীয় সেব ȟাʎ 
দরদাতা আΈত হইবার পর উপ-ধারা (২খ) এ িনধ ȟািরত সময়সীমার মেΒ সњণ ȟ ӒΙ পিরেশাধ কিরেবন 
এবং তাহা কিরেত Εথ ȟ হইেল তাঁহার জামানত বােজয়া˖ হইেব এবং জামানেতর উɳ অথ ȟ িডɈীদারেক 
িডɈীর দাবীর সিহত সমͧয় কিরবার জΓ ɛদান করা হইেব। 
(৪) ǯকান স˫িʯ উপ-ধারা (১), (২), (২ক), (২খ), (২গ) ও (৩) এর িবধান অӂসাের নীলােম িবɈয় করা 
স˯ব না হইেল, আদালত Ӆনরায় কমপেɻ বΈল ɛচািরত ২(Ҽই)ɪ বাংলা জাতীয় ǰদিনক পিɖকায়, তҼপির 
Γায় িবচােরর ·ােথ ȟ ɛেয়াজন মেন কিরেল ̝ানীয় একɪ পিɖকায়, যিদ থােক, উপ-ধারা (১) এর অӂͱপ 
পʺিতেত িবʗি˖ ɛকাশ করাইয়া এবং আদালেতর ǯনাɪশ ǯবােড ȟ ǯনাɪশ টাংগাইয়া ও ̝ানীয়ভােব ǯঢাল 
সহরতেযােগ সীলেমাহরҍত ǯট˅ার আΊান কিরেব; এবং িবɈয় ও বােজয়া˖ িবষেয় উপ-ধারা (২), (২ক), 
(২খ), (২গ) ও (৩) এ উি̂িখত িবধান অӂসরণ কিরেব। 
(৪ক) উপ-ধারা (১) ও (৪) এর অধীন পিɖকার মাΒেম িবʗি˖ জারী কিরবার ǯɻেɖ, বাদী িলিখতভােব 
আদালতেক ǯয পিɖকার নাম অবিহত কিরেবন আদালত তদӂযায়ী উɳ পিɖকায় িবʗি˖ ɛকাশ করাইেব। 
(৫) ǯকান স˫িʯ উপ-ধারা (১), (২), (২ক), (২খ), (২গ), (৩) ও (৪) এর িবধান অӂসাের িবɈয় করা 
স˯ব না হইেল, উɳ স˫িʯ, িডɈীҍত দাবী পিরӆণ ȟভােব পিরেশািধত না হওয়া পয ȟ̄ , দখল ও ǯভােগর 
অিধকারসহ িডɈীদােরর অӂ̳েল Γ̜ করা হইেব, এবং িডɈীদার উপ-ধারা (১), (২), (২ক), (২খ), 
(২গ), (৩) ও (৪) এর িবধান অӂসাের উɳ স˫িʯ িবɈয় কিরয়া অপিরেশািধত িডɈীর দাবী আদায় কিরেত 
পািরেব, এবং আদালত ঐ মেম ȟ একɪ সাɪ ȟিফেকট  ইӟɇ কিরেব। 
(৬) িডɈীҍত অংেকর অিতিরɳ অথ ȟ িবɈয় বাবদ আদায় হইেল, উɳ অিতিরɳ অথ ȟ দািয়কেক ǯফরȱ ɛদান 
কিরেত হইেব, এবং িবɈীҍত অথ ȟ িডɈীর দাবী অেপɻা কম হইেল অবিশ̌ অথ ȟ বাবদ, ২৮ ধারার িবধান 
সােপেɻ, আেরা জারীর মামলা ɊহণেযাΌ হইেব৷ 
 (৬ক) উপ-ধারা (৫) ও (৬) এর িবধােন যাহা িকҜই থা̲ক না ǯকন, ǯযেɻেɖ ǯকান স˫িʯ, দখল ও 
ǯভােগর অিধকারসহ, িডিɈদােরর অӂ̳েল Γ̜ করা সে͉ও িডিɈদার উɳ স˫িʯ উপӔɳ ӒেΙ ɛকাΚ 
িনলােম িবɈয় কিরেত অসমথ ȟ হন, ǯসেɻেɖ উɳ স˫িʯর িনধ ȟািরত ӒΙ িকংবা Ӕিɳসংগত আӂমািনক ӒΙ 
বাদ িদয়া, ধারা ২৮ এর িবধান সােপেɻ, জারীর মামলা দােয়র করা যাইেব। 
(৬খ) এই ধারায় িভˑতর যাহা িকҜই থা̲ক না ǯকন, উপ-ধারা (৫) এর অধীন ǯকান সমপিʯ, দখল ও 
ǯভােগর অিধকারসহ, িডɈীদােরর অӂ̳েল Γ̜ হইবার ǯɻেɖ, অӂͱপ Γ̜ হইবার ৬ (ছয়) বৎসেরর মেΒ 
উপ-ধারা (৭) এর অধীন িডɈীদােরর পেɻ আদালেতর িনকট িলিখত আেবদন কিরয়া উɳ স˫িʯর 
মািলকানা অজȟন করা যাইেব এবং তাহা না করা হইেল ৬ (ছয়) বৎসর উʯীণ ȟ হইবার সােথ সােথই উɳ 
স˫িʯেত িডɈীদােরর মািলকানা ·য়ংিɈয়ভােবই বিতȟত হইেব এবং সংি̈̌ আদালত হইেত তৎমেম ȟ 
ǯঘাষণা বা সনদ Ɋহণ করা যাইেব। 
(৭) উপ-ধারা (৪) ও (৫) এর িবধান সেʮও, িডɈীদার, উি̂িখত স˫িʯ মািলকানাসেʮ পাইেত আɊহী 
মেম ȟ আদালেতর িনকট িলিখতভােব আেবদন কিরেল, আদালত, উপ-ধারা (১), (২), (২ক), (২খ), (২গ) 
ও (৩) এর িবধানাবলীর ǯকানͱপ হািন না ঘটাইয়া, উপ-ধারা (৪) ও (৫) এর কায ȟɈম অӂসরণ করা হইেত 
িবরত থািকেব; এবং িডɈীদােরর ɛািথ ȟতমেত উে̂িখত স˫িʯর ·ʮ িডɈীদােরর অӂ̳েল Γ̜ হইয়ােছ 
মেম ȟ ǯঘাষণা ɛদানӆব ȟক তৎমেম ȟ একɪ সনদপɖ জারী কিরেব এবং জারীҍত এইͱপ সনদপɖ সেʮর দিলল 
িহসােব গΏ হইেব; এবং আদালত উহার একɪ অӂিলিপ সংি̈̌ ̝ানীয় সাব- ǯরিজ̋ােরর অিফেস িনবːেনর 
জΓ ǯɛরণ কিরেব। 
(৭ক) উপ-ধারা (৫) বা (৭) এর অধীন স˫িʯর দখল আদালতেযােগ ɛা˖ হওয়া আবΚক হইেল, 
িডɈীদােরর িলিখত আেবদেনর িভিʯেত আদালত িডɈীদারেক উɳ স˫িʯর দখল অপȟণ কিরেত পািরেব।   
(৭খ) উপ-ধারা (৭ক) এর অধীন িডɈীদারেক স˫িʯর দখল অপȟণ কিরবার ӆেব ȟ আদালতেক Ӆনঃ িনি̃ত 
হইেত হইেব ǯয, উɳ স˫িʯই আইনাӂগভােব উহার ɛҍত মািলক কҸȟক িডɈীর সংি̈̌ ঋেণর িবপরীেত 
বːক ɛদান করা হইয়ািছল অথবা িডɈী কায ȟকর কিরবার লেɻɇ দািয়েকর ɛҍত ·͉ দখলীয় স˫িʯ 
িহসােব উɳ স˫িʯই ǯɈাক করা হইয়ািছল। 
(৮) বতȟমােন ɛচিলত অΓ ǯকান আইেন যাহা িকҜই থা̲ক না ǯকন, উপ-ধারা (৭) এর অধীেন জারীҍত 
সনদপɖ বাবদ ǯকান কর বা ǯরিজে̋শন িফ আদায়েযাΌ হইেব না৷ 
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(৯) উপ-ধারা (৫) এর অধীেন স˫িʯর দখল ও ǯভােগর অিধকার অথবা উপ-ধারা (৭) এর অধীেন 
স˫িʯর ·ʮ িডɈীদােরর অӂ̳েল Γ̜ হইেল, ধারা ২৮ এর িবধান সােপেɻ, উɳ িডɈী জারী মামলার 
Қড়াˉ িন̑িʯ হইেব৷   

(Underlined for emphasis) 
 

    17. It transpires from the order sheets that the Executing Court did not comply with the 
provisions of section 33(1) of the Ain, 2003. It is a mandatory requirement to publish an 
auction notice in a widely circulated daily newspaper. The daily Destiny has not got no 
existence at present and undisputedly, at the relevant time it was not a widely circulated daily 
newspaper. As the auction notice was not published in a widely circulated daily newspaper, 
therefore, prospective bidders could not participate in the bid. Moreover, the decree holder-
Bank did not take any step under section 33(4) of the Ain, 2003 to sell out the mortgage 
property on auction and thereby, negated the provision of section 33(4) of the Ain, 2003.  
 
    18. On meaningful reading of sub-sections (5), (7), (7Ka) and (7Kha) of section 33 of the 
Ain, 2003, it transpires that where the possession of property requires to be obtained through 
intervention of the Court, the decree holder has to file an application in writing to the 
Executing Court to hand over possession of the said property to the decree holder or the 
auction purchaser as the case may be and before handing over possession of the property, the 
Executing Court shall be reassured that it is the property which was lawfully mortgaged by its 
original owner against the loan liabilities or which was attached under the original title and 
possession of the judgment-debtor for execution of the decree. The provisions of sub-sections 
7Ka and 7Kha of section 33 of the Ain, 2003 were incorporated by the Artha Rin Adalat Ain 
(Amendment) Act, 2010 (Act XVI of 2010) in order to protect the property of the actual 
owner. In this case, admittedly, the possession of the mortgage property remains with the 
judgment-debtor. If the execution case is disposed of upon issuance of certificate of title, the 
decree holder will not be able to obtain the possession without the intervention of the Court. 
Therefore, the contention of the petitioner is that upon issuance of certificate of title under 
section 33(7) of the Ain, 2003, the Executing Court has become functus officio is fallacious 
and not based on cogent reasons. We may take a look at the other part of the coin, if 
possession remains with the decree holder, then upon issuance of certificate under sections 
33(5) or 33 (7) the Executing Court may dispose of the Artha Rin Execution Case by 
invoking section 33(9) of the Ain, 2003 subject to the provision of section 28 of the Ain, 
2003.  
   
    19. In the case of 13 MLR (AD) (2008) 356, the Executing Court attempted to sell the 
mortgage property in auction as per the provision of the Ain, 2003, but it could not be sold in 
auction for the reason that the prices offered by the bidders were too low. Thereafter, the 
decree holder-Bank filed an application under section 33(5) of the Ain, 2003 praying for 
issuing certificate in respect of mortgage property in favour of it and by the order dated 
30.08.2006 the said prayer of the decree holder-Bank was allowed. After issuance of the 
certificate under section 33(5) of the Ain, 2003 in favour of the decree holder-Bank, the 
petitioner filed an application under sections 33(5), 44 and 57 of the Ain, 2003 praying for 
staying the auction sale of the mortgage property by the decree holder-Bank. The said 
application was registered as Miscellaneous Case No. 22 of 2007. By the impugned order No. 
23, dated 19.08.2007 the learned Judge of the Artha Rin Adalat rejected the said application 
holding that since the mortgage property was auction-sold by the bank and since the 
execution case was disposed of finally, the court became functus officio and as such there 
was no scope to allow the application under sections 49(2), 44 and 57 of the Ain, 2003. 
Challenging the said order the judgment-debtor moved this Court and eventually failed and 
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thereafter, he went to the Appellate Division. Upon hearing, the Appellate Division 
summarily dismissed the CPLA No. 1542 of 2007. The aforesaid judgment was passed on 
27.03.2008 before incorporating sub-sections 7Ka and 7Kha of section 33 of the Ain, 2003 
by Act XVI of 2010. The facts and circumstances of the aforesaid case are significantly 
distinguishable from those of the instant case at hand. 
 
    20. The facts and circumstances of the case of Feroza Begum v. Artha Rin Adalat No. 4, 
Dhaka, reported in 36 BLD (AD) 31 are also distinguishable from the instant case at hand. In 
the aforesaid case, it was observed:  

From the facts narrated above, it appears that the petitioner had a number of 
opportunities to pay off the decretal amount. She was a party in the execution case 
and had the opportunity to clear the bank's dues earlier. We find from the 
impugned judgment that the High Court Division verbally directed the petitioner 
to pay off at least some amount to show willingness of the petitioner to clear up 
the outstanding dues, which she failed. The clear finding of the High Court 
Division was that the writ petition in its present form is not maintainable. 
Nevertheless, an opportunity was given to the petitioner to clear the bank's dues, 
which she failed to do. 

 
    21. In the case of Sheuly Khanam v. Artha Rin Adalat, 2nd Court, Dhaka, supra, this 
division did not consider the latest amendment of the Artha Rin Adalat Ain, 2003 so far it 
relates to sections 33(7ka) and 33(7Kha). Apart from the same, the very facts and 
circumstances of the case are quite distinguishable with those of the instant case. 
  
    22. In the case of International Finance Investment and Commerce Bank Limited v. 
M/S. Marinar Fashions Wear Pvt. Ltd. and others, supra, the Author Judge was his 
Lordship Mr. Justice A.B.M. Khairul Haque (as his lordship was then). In the said case, it 
was held: 

It appears that the decree-holder appellant filed an application praying for an 
Order to put the decree-holder into possession of the concerned property as it was 
allegedly obstructed by the judgment-debtor but the learned Judge, Artho Rin 
Court, dismissed the petition on the ground that on the issuance of the certificate 
of title in favour of the decree-holder, the execution case had already been 
disposed of and the Court has got nothing further to do in this respect. With 
respect, we are unable to agree with the said views of the learned Judge, Artho 
Rin Court. Sub-Section 7 envisages vesting of ownership of the property of the 
judgment-debtor upon the decree-holder. The said vesting of ownership includes 
delivery of possession of the property. Without the delivery of possession, the 
execution case cannot be disposed of. 

 
    23. In the case of Salma Begum v. Sonali Bank Limited and others, supra, it was held- 
It is our view that the execution case does not come to an end with the issuance of a 
certificate under section 33(5) of the Artha Rin Adalat Ain, 2003. Rather, it remains alive till 
the possession of the property alleged to have been sold in auction, was handed over to the 
auction purchaser. This finding gets support from a decision reported in 15 BLT at page 425 
wherein has been held that sub-section 7 of Artha Rin Adalat envisages vesting of ownership 
of the property of the judgment debtor upon the decree-holder. The said vesting of ownership 
includes delivery of possession of the property. Without the delivery of possession, the 
execution case cannot be disposed of. 
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    24. The doctrine of stare decisis which is the binding force of precedent may be destroyed 
if a statute is enacted inconsistent with the decision or if it is reversed or overruled by a 
higher Court or it is based on the doctrine of per incuriam. The doctrine of stare decisis 
should not be regarded as a rigid and inevitable doctrine, which must be applied at the cost of 
justice. There may be cases where it may be necessary to rid the doctrine of its petrifying 
rigidity. The Court may, in an appropriate case, overrule a previous decision taken by it, but 
that should be done only for substantial and compelling reasons. Every case has to consider 
its own merit, peculiar facts and circumstances and therefore, in following the precedent, the 
Court must be very careful and cautious. In this respect, we are tempted to discuss the 
observations of Lord Denning in the matter of applying judicial precedent which have 
become locus classicus:  

“Each case depends on its own facts and a close similarity between one case 
and another is not enough because even a single significant detail may alter the 
entire aspect, in deciding such cases, one should avoid the temptation to decide 
cases (as said by Cardozo, J.) by matching the colour of one case against the 
colour of another. To decide therefore, on which side of the line a case falls, the 
broad resemblance to another case is not at all decisive. 
... 
Precedent should be followed only so far as it marks the path of justice, but you 
must cut the dead wood and trim off the side branches else you will find yourself 
lost in thickets and branches. My plea is to keep the path to justice clear of 
obstructions which could impede it.” 

 
    25. The contention of the learned Advocate of the petitioner that upon issuance of the 
certificate under section 33(7) of the Ain, 2003, the Executing Court has nothing to do but to 
dispose of the execution case finally is not based on any rationality. For the sake of argument, 
if the Court becomes functus officio, how later on the Court will entertain another execution 
case or any other application for handing over possession if it remains with the judgment-
debtor. The Court may correct its own mistakes by invoking, the umbrella provision, 
embodied under section 57 of the Ain, 2003 to do justice and to undo injustice despite the 
provisions of section 20 of the Ain, 2003. It has to remember that the provisions of section 20 
of the Ain, 2003 is neither absolute nor sacrosanct nor untouchable. The parties to the suit 
cannot and should not suffer for the mistake committed by the Court itself. On perusal of the 
entire edifice of the Ain, 2003, it becomes visible to us that the Code of Civil Procedure, 
1908 shall be applicable subject to not being inconsistent with the provisions of the Ain, 
2003. The Adalat may review its own order by invoking section 57 of the Ain, 2003 with 
extreme circumspection in an exceptional case.  
 
    26. In the case at hand, it is our considered view that the execution case has not legally 
been disposed of, as possession of the mortgage property had not been made over to the 
decree holder, therefore, the Court has not become functus officio in entertaining the 
application filed by the judgment-debtor. Admittedly, the petitioner-judgment debtor at first 
took loan of Tk. 3 lakhs and subsequently, it was extended upto 5 lakhs. Decree was passed 
to the tune of Tk. 5,20,370.62. The execution case was filed for recovery of Tk. 6,51,888.82 
(decretal amount of Tk. 5,20,370.62 + interest Tk. 55,506.20 + costs of case including bill of 
Newspapers Tk. 76,012). The judgment-debtor in different installments paid Tk. 9,16,000/-. 
The payment of the judgment-debtor has not been denied by the decree holder. But the decree 
holder did not produce any statement of accounts to show as to whether the said amount was 
adjusted with the outstanding dues of the petitioner despite the order of the Executing Court. 
To protect his homestead, the judgment-debtor was ready to pay off the outstanding dues, but 
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unfortunately, the Bank officials having obtained the direction of the Court did not submit the 
statement of accounts showing outstanding dues.  
 
    27. It persistently comes to our notice that Bank officials are very much reluctant to 
provide the bank statement containing the outstanding dues of the borrower even after 
issuance of the direction of the Court. This sort of attitude is tantamount to contempt of 
Court. In this circumstance, if bank official does not comply with the order of the court, then 
the court may proceed against them under section 52 of the Ain, 2003 or in an appropriate 
case, it may refer to the High Court Division for taking punitive measure against the 
delinquent officials. It is expected that Bank and Financial Institutions should comply with 
the order of the Court with utmost expedition.   
 
    28. It also appears from the record that admittedly, the petitioner-Bank filed Artha Rin Suit 
for recovery of loan money but did not file any mortgage suit under section 5(2) of the Ain, 
2003. If the Bank or financial institute wishes to foreclose down the right of redemption of 
the mortgagor, then it has to file mortgage suit and in that case the decree awarded by the 
Adalat shall be preliminary decree and in all other cases, the decree awarded by the Court in a 
suit filed for recovery of loan money shall be the final decree. A suit to obtain a decree that a 
mortgagor shall be absolutely debarred from his right to redeem the mortgaged property is 
called a suit for foreclosure. In this case, the decree holder did not institute any mortgage suit 
for foreclosure. Right of redemption exists unless the mortgage property is sold on auction in 
accordance with the Ain, 2003 or barred by the Limitation Act, 1908. 
 
    29. As soon as auction sale is held in pursuance of the decree passed in a suit for recovery 
of loan money, the decree shall be final and accordingly, the right of redemption of the 
mortgage property be extinguished. In the instant case, auction was not held in accordance 
with law and the mortgage property was not sold on auction, therefore, it cannot be said that 
the right of redemption of the judgment-debtor has been extinguished. In this respect, the 
provisions of sections 5(1), 5(2), 5(3) and 5(4) of the Ain, 2003 are placed hereunder for 
understanding the consequence of Mortgage Suit and Suit for recovery of loan money under 
the Ain, 2003.     

৫৷  আদালেতর একক এΟিতয়ার ৷- (১) অΓ ǯকান আইেন যাহা িকҜই থা̲ক না ǯকন, উপ-ধারা (৫) ও (৬) 
এর িবধান সােপেɻ, আিথ ȟক ɛিত̎ােনর ঋণ আদায় স˫িকȟত যাবতীয় মামলা ধারা ৪ এর অধীন ɛিতি̎ত, 
ǯঘািষত বা গΏ হওয়া অথ ȟ ঋণ আদালেত দােয়র কিরেত হইেব এবং উɳ আদালেতই উহােদর িন̑িʯ হইেব৷ 
(২) এই আইেনর অধীন আিথ ȟক ɛিত̎ান, ̝াবর স˫িʯ জামানত ·ͱপ বːক Ɋহণӆব ȟক ɛদʯ ঋেণর িবপরীেত 
উɳ বːকী ̝াবর স˫িʯর িবɈয় (Sale) বা িনি̉য় সমাি˖র (Foreclosure) উেʸেΚ The Transfer of 
Property Act, 1882 (Act No. IV of 1882) এর section 67 এর অধীন এবং The Code of 
Civil Procedure, 1908 (Act No. V of 1908) এর Order XXXIV এর িবধান অӂযায়ী ǯকান 
বːকী মামলা (Mortgage suit) দােয়র কিরেত চািহেল, উɳ মামলাও এই আইেনর অধীন ɛিতি̎ত অথ ȟ ঋণ 
আদালেতই দােয়র কিরেত হইেব; এবং এইͱপ ǯɻেɖ The Code of Civil Procedure, 1908 এর 
িবধানসӒহ এই আইেনর িবধানসӒেহর সিহত, যতҽর স˯ব, সমͧেয়র মাΒেম ɛেযাজɇ হইেব৷ 
 (৩) উপ-ধারা (২) এর অধীন আিথ ȟক ɛিত̎ানকҸȟক দােয়রҍত মামলা িনি̉য় সমাি˖র (Foreclosure) 
উেʸেΚ একɪ বːকী মামলা (Mortgage suit) হইেল, ǯকবলমাɖ ǯসই ǯɻেɖ আদালত কҸȟক ɛদʯ িডɈী 
ɛাথিমক িডɈী (Preliminary decree) হইেব এবং অΓাΓ সকল ǯɻেɖ ঋণ আদায়াথ ȟ দােয়রҍত মামলায় 
আদালত কҸȟক ɛদʯ িডɈী Қড়াˉ িডɈী (Final decree) হইেব৷ 
(৪) The Transfer of Property Act, 1882 অথবা বতȟমােন ɛচিলত অΓ ǯকান আইেন িবপরীত যাহা 
িকҜই থা̲ক না ǯকন, উপ-ধারা (৩) এর অধীন বːকী মামলা Εিতেরেক, এই আইেনর অধীন দােয়ҍত ǯকান 
মামলায়, আদালত কҸȟক ɛদʯ িডɈী বাদী আিথ ȟক ɛিত̎ােনর পেɻ িনি̉য় সমাি˖র (Foreclosure) ɛাথিমক 
িডɈী িহসােব গΏ হইেব; এবং ঋেণর িবপরীেত বাদীর অӂ̳েল বːকী ̝াবর স˫িʯ িডɈীর ধারাবািহকতায় 
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িনলাম িবɈয় হওয়া মাɖই উɳ ɛাথিমক িডɈী Қড়াˉ িডɈী িহসােব গΏ হইেব, এবং িবɈয় Қড়াˉ ও Ɉয় ǰবধ 
গΏ হইেব এবং অতঃপর উɳ স˫িʯ ӆনͰʺার কিরবার ǯকানͱপ অিধকার (Right to redeem) িববাদী-
দািয়েকর থািকেব না৷ 

(Underlined for emphasis) 
 

    30. To sum up, our final conclusion is as under: 
i. Auction notice was not issued in accordance with the mandatory requirement 

of law and auction process was not conducted as per the provision of section 
33(1) of the Ain, 2003 and therefore, issuance of certificate of ownership by 
the stroke of a pen by the Executing Court is patently illegal. 
 

ii. In case of issuance of certificate under section 33(5) of the Ain, 2003, it is 
obligatory to exhaust the auction process under sub-sections (1) and (4) of 
section 33 of the Ain, 2003. If the certificate of title is issued upon without 
exhausting the procedure of section 33(4) of the Ain, 2003 that will make the 
said provision useless and nugatory. In such a case, the Bank or Financial 
Institutions by a show up auction process under section 33(1) of the Ain, 2003 
will straight apply for a certificate of title with an ulterior motive depriving the 
judgment-debtor from obtaining the actual market price of the property. So we 
hold the view that before issuance of certificate of title to the mortgage 
property or other property of the judgment-debtor, the Executing Court shall 
follow the provisions of sections 33(1) and 33(4) of the Ain, 2003 and after 
that it will fix the actual market price of the mortgage property or other 
property and succinctly be stated in the certificate of title so that the 
outstanding dues if any may be adjusted later on. In such a case, the Executing 
Court shall determine the actual market price of the mortgage property on the 
basis of a report from the Sub-Registrar of the local jurisdiction. Apart from 
the same, in certificate issuing order, the Executing Court shall state as to 
whether the decretal amount has been adjusted wholly, if not, the amount of 
outstanding dues should state therein. It repeatedly comes to our notice that 
the Executing Court mechanically allows the prayer of issuance of certificate 
of title. Mechanical issue of certificate of title is deprecated by this Court. 
      

iii. The Court should not be tempted to follow the precedent of one case by 
matching color of another case. The Court should not be oblivious that a single 
significant or material fact may change the entire edifice of the case as no two 
cases are similar. Every case has to decide upon its own facts and peculiar 
circumstances, therefore, the Court has to incur infinite painstaking. 

 
iv. The principle enunciated in the case reported in 15 BLT(HCD) (2007) 425 and 

63 DLR (2011) 282 is based on sound reasonings and the same was strengthen 
and fortified by incorporating sub-sections 7Ka and 7Kha of section 33 by 
amended Act XVI of 2010. 

 
v. Sub-sections 7Ka and 7Kha of section 33 of the Ain, 2003 were incorporated 

in order to mending the lacuna of the provision of sub-sections 5, 7 and 9 of 
section 33 of the Ain, 2003. Moreover, in the case of Sk. Mohiuddin v. Joint 
District Judge & Artha Rin Adalat No. 3, Dhaka and others, supra, the 
case of 15 BLT (HCD) (2007) 425 was not considered. 



16 SCOB [2022] HCD   City Bank Ltd Vs. Court of 1st JDJ & Artha Rin Adalat & anr   (Md. Zakir Hossain, J)       233 

 
vi. Section 33(9) of the Ain, 2003 provides that when the rights of possession and 

use of any property under sub-section (5) or the title of any property under 
sub-section (7) vests in favour of the decree holder, the suit for execution of 
the said decree shall, subject to the provisions of section 28, be finally 
disposed of. The word ‘final’ is not absolute. It has to be read with sections 28, 
33(7Ka) and 33(7Kha) of the latest amended Ain, 2010. Therefore, we 
strongly hold the view that mere issuance of certificate under sections 33(5) 
and 33(7) of the Ain, 2003 is not enough to finally dispose of the execution 
case. If the possession of the mortgage property or other property attached by 
the Executing Court for realizing outstanding loan money remains with the 
decree holder, the Executing Court may dispose of the execution case in view 
of section 33(9) of the Ain, 2003. Resorting to literal meaning of section 33(9) 
of the Ain, 2003 will be a great concern and it may cause devastating 
consequence, therefore, harmonious construction of the aforesaid provisions is 
sine qua non to fulfill the purpose of the legislature. 

  
vii. As per the mandate of section 58 of the Ain, 2003, the Government may, by 

notification in the official gazette, make rules to give effect to the provisions 
of this Ain, 2003. Some provisions of the Ain, 2003, need more clarification 
and to give effect to the provisions therein for the smooth functioning of the 
Artha Rin Adalat. The Government may formulate comprehensive delegated 
legislations and the necessary forms like issuance of certificate of title, 
certificate of possession, enjoyment of usufructs and sale of the mortgage 
property etc. should be prescribed therein to do away with the confusions crept 
in the Ain, 2003. 

 
viii. In view of section 5 of the Ain, 2003, it appears that two types of suits may be 

filed before the Artha Rin Adalat. One is mortgage suit for sale or foreclosure 
and the other is Artha Rin Suit for recovery of loan money. In the former suit, 
the Adalat shall pass preliminary decree and in the later suit, the Adalat shall 
pass final decree. A decree awarded by the Adalat in any suit instituted under 
the Ain, 2003 except mortgage suit under sub-section 3 of section 5 of the Ain, 
2003, shall be deemed to be a preliminary decree of foreclosure in favour of 
the plaintiff financial institution; and as soon as the auction sale is held in 
continuation of the decree of the mortgage immovable property in favour of 
the plaintiff against the loan, the said preliminary decree shall be deemed to be 
the final decree, and the sale shall be final and the purchase shall be valid and 
thereafter, the judgment-debtor shall have no right to redeem the said 
mortgaged property. 

  
ix. In this case, auction was not conducted in accordance with law. Moreover, no 

auction sale was held. Therefore, the right of redemption has not yet been 
extinguished by operation of the Ain, 2003 or the Limitation Act, 1908. 

     
x. The petitioner Bank did not file any mortgage suit. Admittedly, it filed Artha 

Rin Suit for recovery of Tk. 5,20,370.62. Admittedly, the principal amount 
was Tk. 5,20,370.62 and execution case was filed for Tk. 6,51,888.82. The 
judgment-debtor on 03.12.2006 paid Tk. 2,00,000/-, on 12.12.2006 paid Tk. 
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95,000/-, on 13.12.2006 paid Tk. 4,00,000/-, on 17.09.2007 paid Tk. 21,000/- 
and on 08.10.2009 paid Tk. 2,00,000/- and as such the judgment-debtor 
deposited Tk. 9,16,000/-. The decree holder did not deny the same to the 
Executing Court. The decree holder-Bank could not submit any statement of 
accounts to show that those amounts were adjusted. Moreover, the judgment-
debtor is ready to pay off the rest of the outstanding dues to protect his 
homestead. As the mortgage property has not been sold by auction, therefore, 
the right of redemption of the mortgage property has not yet been 
extinguished; the learned Judge of the Executing Court by applying his 
judicial conscience rightly passed the impugned order, which is laudable, 
hence, the same does not call for any interference. 

 
xi. Title is legal ownership. Possession is physical control of the movable or 

immovable property. Possession is the prima facie evidence of ownership, 
called as nine out of ten points of law meaning that there is a presumption the 
possessor of a property or thing is owner of it and the other elements in order 
to have that property or thing must prove their title or better possessory right. 
Certificate of ownership or title equivalent to title deed. Title deed having no 
possession is only a paper transaction. Title deed is not acted upon unless 
possession is handed over to the title holder. 

 
xii. It transpires from the record that the judgment-debtor-respondent No. 2 is 

engaged in furniture business in local district. In order to expand his business, 
he took loan of Tk. 3 lakhs later on extended upto 5 lakhs by mortgaging his 
last resort homestead measuring 0.1650 acres situated within the periphery of 
Kushtia District town on 10.03.2002. At the relevant time of issuance of 
certificate of ownership the value of the said property was more than one 
crore. The Executing Court assigning cogent and very convincing reasons 
allowed the application of the judgment-debtor. The main purpose of the Ain, 
2003 is to realize the outstanding loan money of the Bank or any other 
Financial Institutions but not to snatch away the mortgage or any other 
property of the borrower.  

  

    31. Having regard to the facts and circumstances of the entire case and intricate questions 
of law involved in this case, we are of the view that the Rule is devoid of any substance as all 
the moot issues stand decided against the petitioner-Bank. Consequently, the Rule shall fall 
through. 
  

    32. As a result, the Rule is discharged, however, without passing any order as to costs. The 
earlier order of stay granted by this Court thus stands vacated and recalled. 
 

    33. Let a copy of the judgment be sent down to the Court below at once.    
 


