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Rules 2(Ga) & 9(1) of the wRaixige @RI AR Ruyecas free (GrFt =refea faxfa) R,
R09;

The issue before the Honorable HCD is whether Rule 2(Ga) and Rule 9(1) of the 2013 Rules
should be struck down.

Rule 2(Ga) define &% »iFas= which means that if a teacher renders, say 10 years of
service prior to nationalization, his effective service period under the 2013 Rules shall be
50% thereof, i.e. 5 years. However, if the particular teacher’s term of service is less than 4
years, then his previous service years shall not be counted after the nationalization. The
provision is strange but not unreasonable. The nationalized teachers shall be entitled to
different Government facilities including pension benefits. If Rule 2(Ga) was drafted
differently to take account of the entire period of service prior to nationalization, then it
would have had severe financial implications on the Government. Therefore, Rule 2(Ga) of
the 2013 Rules is the mechanism used to reduce the financial exposure and at the same time,
provide benefits to the teachers. It can be argued that the effect of Rule 2(Ga) is that the
petitioners expectation to service benefits is affected; however, expectation is not
synonymous to tights and entitlements. Loss of expectation of the petitioners cannot be a
ground to strike down Rule 2(Ga) of the 2013 Rules.

Rules 9(1) wf¥ezepe (R erfie myeer free (o e fNdfad) [RfEme, 200 provides
that the seniority shall be counted by reference to & SiFa=| fofers. This provision also
states that the direct appointee shall be senior to the teacher who has been nationalized under
the 2013 Rules despite the fact that his tenure of service is less than the tenure of service of
the nationalized teacher. This is manifestly absurd, particularly when the teacher directly
recruited and nationalized teachers are treated at par. The previous tenure of service in the
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private schools is recognized by the 2013 Rules. On the date when a nationalized teacher is
appointed, he carries forward a deemed tenure of service. The deemed tenure of service
recognized by first part of Rule 9(1) would cease to be recognized by second part of Rule
9(1). The second part of Rule 9(1) of the 2013 Rules renders the first part of the Rules 9(1)
being FrFaa feam Mt Ot 22300 I SIFAPIETR fOfere s =tv o2 (et oamr 4T 2304

redundant.

It appears that the teachers who are nationalized are affected because their seniority would
not be properly recognized. This would affect their “tnigfe, P @& G AwTey GIEN (F
because under Rule 9(3) of the 2013 Rules fam [f@ =6 =70l e, T4-{f4 () 8 () 97 9@+
cerper fefers frmd s, Frem (T @k @y 51EN & @M zav | The Court has
concluded that Rule 9(1) of the 2013 Rules is manifestly unreasonable and self contradictory
and therefore, is liable to be struck down.

JUDGMENT
Naima Haider, J:

1. In this application under Article 102 of the Constitution, Rule Nisi was issued in the
following terms:

Let a Rule Nisi be issued calling upon the Respondents to show cause as to why the
definition of “F&a SIFRFE" as laid down in Rule 2(Ga) of the ¥azge @RI A=
fayecm fres (bipfam *ofean fgfae) Rfgwem, 2089 deducting 50% service tenure of the
teachers of nationalized Non Government Primary School shall not be declared ultra
vires to the Constitution and have been issued without any lawful authority and is of no
legal effect and or pass such other or further order or orders as to this Court may seem fit
and proper.

2. An Application for issuance of Supplementary Rule was also filed by the petitioner.
The said Application was allowed and Supplementary Rule was issued in the following
terms:

Let a supplementary Rule Nisi be issued calling upon the respondents to show cause as to
why Rule 9 of the SfiazaFe @RI 2ifie e Free (srparrei fafam) Rfswiet, v
shall not be unlawful and unconstitutional and violative of the fundamental rights
guaranteed under the Constitution and why the respondents should not be directed to
treat the petitioners as Head Masters of their respective schools till their regular
retirement age, unless otherwise disqualified and/or pass such other or further order or
orders as to this Court may seem fit and proper

3. The relevant facts, in brief, are set out as follows: the petitioner are law abiding citizens
of Bangladesh and is the Head Master of Ranigoj Reg. Non Government Primary School
(now nationalized).

4. The petitioner initially joined in 1989 as Assistant Teacher and subsequently he was
promoted to the post of teacher. The petitioner obtained MPO in 1991. The petitioner is
working as Head Master but he is not obtaining the selection grade for the post of Head
Master.

5. This writ petition gives rise to identical question of law, as was raised in Writ Petition
No. 14344 of 2017. The facts are also similar. The only mentionable difference between the
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two petitions is the number of petitioners. As such Division heard the two writ petitions one
immediately after another. Though in this writ petition the respondents did not contest the
Rule, the contentions raised by the respondents in Writ Petition No. 14344 of 2017 are
deemed applicable in the instant case. In Writ Petition No. 14344 of 2017, Affidavit in
Opposition was filed by added respondents also. The Affidavit in Opposition filed by the
added respondents is also deemed applicable in the present case. The submissions advanced
by the learned Counsel for the respondents are also deemed applicable.

6. The instant writ petition gives rise to question of law i.e. the legality of Rule 2(Ga) and
Rule 9(1) of the Sfkerzege (PRI arfie e Fes (sreamrsi fdme) fRfmem, 050 (“the
2013 Rules”). Since this Division has already decided on the legality of the aforesaid
provisions, this Division considers it prudent to quote the relevant part of the judgment below
instead of analyzing afresh:

QUOTE (Judgment passed in Writ Petition No. 14344 of 2017)

The Government decided to nationalize certain schools. All the schools in which the
petitioners are Head Masters had been nationalized. The Government also framed the
wfteRepe (Rl erfe mEee Ffree (srpdrsiv fgee) fRfaeEr, 0o (“the 2013 Rules™)
which sets out the terms and conditions of the service of the nationalized teachers, including
the petitioners. The 2013 Rules was framed by the Government without taking suggestions
from the different stake holders, though such consultation process was required. When the
2013 Rules were available, it transpired that certain provisions cause extreme prejudice to the
petitioners and takes away the vested rights. Being aggrieved, the petitioners moved this
Division and obtained the Rule. Subsequently, the petitioners filed an Application for
Issuance of Supplementary Rule and the said Application was allowed.

7. The petitioners filed two separate Supplementary Affidavits, annexing certain
documents to show, among others, that the process of appointment and fixation of the salary
of the petitioners had completed been through the respondents.

8. The Rule is opposed. The respondent No.4 filed an Affidavit in Opposition. With
regard to the Rule issuing order, the respondent No.4 states that Rule 2(Ga) of the 2013 Rules
is legal; the petitioners had voluntarily joined knowing that their service tenure would be
reduced and therefore, the petitioners are estopped form raising this issue. Furthermore, since
the 2013 Rules were framed in accordance with the procedure laid down under the Primary
School (Taking Over) Act 1974, there is no scope for this Division to interfere. In the
Affidavit in Opposition, it is stated that the promotion to the post of Head Master can be
made if the person has the requisite qualification. Furthermore, to be eligible for promotion to
the post of Head Master, the person must be working as Assistant Teacher for 7 years from
the date of enlistment in the MPO. After nationalization, the Government issued an order
which states that there is no scope to promote Assistant Teachers to Head Masters. Through
the Affidavit, it is pointed out that the documents submitted by the petitioners are under
challenge and questionable and therefore, this Division should not intervene. Through the
Affidavit, the respondent No.4 also points out “That the petitioners claim that they are
discharging their duties and Headmaster is not true and hence denied”. The respondent No.4
refers to the order passed by the Full Bench of the Hon’ble Appellate Division in Civil
Petition for Leave to Appeal No. 4014 of 2018. The Full Bench of the Hon’ble Appellate
Division confirmed the order of stay passed by the Hon’ble Judge in Chamber and directed
disposal on merit. The learned Counsel, referring to his order of the Full Bench of the
Hon’ble Appellate Division submits that the interim order passed by this Division had been



14 SCOB [2020] HCD  Md. Giasuddin Vs. Govt. of Bangladesh & ors. (Naima Haider, J.) 96

stayed by the Hon’ble Judge in Chamber and this indicates that there is no merit in the Rule.
On these, among other counts, the learned Counsel submits that the Rule and the
Supplementary Rule should be discharged.

9. The Rule is also opposed by the respondent Nos. 8-10. In the Affidavit in Opposition, it
is stated that the 2013 Rule was framed in accordance with law and therefore, interference by
this Division is not warranted. In the Affidavit in Opposition, it is stated that under the 2013
Rules, the direct appointees shall have preference over those who were nationalized and
therefore, the direct appointees should be made Head Masters. It is also pointed out that on
similar matters, the petitioners filed series of writ petition but there was no disclosure and
therefore, the Rule and the Supplementary Rule should be discharged. Through the Affidavit
in Opposition, the maintainability of the instant writ petition was also questioned.

10. The learned Counsel appearing for the petitioners at the outset takes us through the
2013 Rules. He submits that if the effective service period is reduced, as has been done by
Rule 2(Ga) of the 2013 Rules, the petitioners’ entitlement under the 2013 Rules would be
detrimentally affected. The learned Counsel submits that delegated legislations are framed to
further the objective of the parent legislation. The learned Counsel in support refers to certain
decisions of the Supreme Court of India. Taking us through these decisions, the learned
Counsel submits that Rule 2(Ga) of the 2013 Rules, reducing the “effective service period by
half” does not have objective basis and therefore, should be struck down. The learned
Counsel referring to Rule 9(1) of the 2013 Rules, submit that due to the operation of Rule
9(1), the seniority of the petitioners would be affected seriously; the petitioners would always
remain junior to whoever is appointed directly. This, the learned Counsel submits, is
manifestly arbitrary and absurd. Since after nationalization, there is only scope for direct
recruitment, the interpretation of Rule 9(1) would be that the petitioners would never be
senior to the junior most appointee. The petitioners, as Headmasters, serving for more than 20
years would remain junior to any teacher directly recruited. According to the learned
Counsel, if under the 2013 Rules, the effective service is reduced to half, then the revised
service period should be taken into account; if that is taken into account, Rule 9(1) of the
2013 Rules cannot stand because this has the effect of “continuous reduction of length of
service”. According to the learned Counsel, Rule 9(1) of the 2013 Rules is manifestly
unreasonable, takes away the petitioners’ vested rights and is vague; thus Rule 9(1) should be
struck. The learned Counsel submits that for the reasons set out aforesaid, the Rule should be
made absolute with appropriate direction upon the respondents.

11. We have heard the learned Counsels at length. We have also perused the pleading and
the documents annexed therein.

12. Article 65 of the Constitution provides that the legislative powers shall be vested in
the Parliament and notwithstanding the same, Parliament may delegate power to make orders,
regulations and other instruments having legislative effect. This Division in exercise of
powers under Article 102 of the Constitution can review the constitutionality of a primary
legislation. If this can be done, the legality of a delegated legislation can always be subject to
judicial scrutiny. This is the principle settled by the Hon’ble Appellate Division in series of
cases. Delegated legislation can be struck down if: (a) the delegated legislation is void
because the delegating statute is unconstitutional, (b) the delegated legislation offends the
constitutional provisions, (c) the delegated legislation is ultra vires the delegating statute, or
(d) the delegated legislation is arbitrary, unreasonable or contrary to any other statutory
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provisions. A delegated legislation or any provision therein may also be struck down if it is
so vague that a reasonable interpretation is not possible.

13. The purpose of subordinate legislation is to carry into effect the existing law and not
to change it. Therefore, when Parliament delegates legislative functions to the administrative
agencies to make rules or regulations, Parliament cannot be said to have permitted the
delegate to make arbitrary and unreasonable rules; an unreasonable delegated legislation, in
our view, does not carry into effect the parent law. While there are various tests which are
applied in determining whether a delegated legislation is unreasonable, in our view, an
appropriate test is “whether the delegated legislation is so unreasonable that Parliament
cannot be taken has having authorized it to be made under the Act in question”.

14. The issue before this Division is whether Rule 2(Ga) and Rule 9(1) of the 2013 Rules
should be struck down. The relevant provisions are set out below for ease of reference:
Rule 2(Ga) of the 2013 Rules

‘PR TP Y (T RS AR S GHECT (T CRIA BP0 S ¢0 % |

@ *[$ AF (@, (P e @R TR A8 GHMET 8 (FF) ISTIF I 51par Fiel e
& SIFASE A 21y 280 5

Rule 9(1) of the 2013 Rules

5 | FrramR (e, Atagte, Tonf - (5) [ 8 ug W W (v Frwea o emite oI 23te
FRFIFA IR Ofers e A SR (DSl Yol T 220 IR TF OIfCdd SRS Ad Feamfafe
SR R A TR e FEeaE e s B ferwiea sy Wdifae 233

(2) FEremIT 27 frwsoitR IS (el SR 1-7 IS IR fofars e sfrs
230 GR FEASITAPE GFE I TN 2T ORAT T FHFHS @PIel TEws IVTA IR TF I9H
G2 230 FE Fefare (ervrer i 2361 |

(o) fzmr ffeq =S omer o, BoA-ffy (5) ¢ () 97 R (PR ffere Frreaa Jtamts,
FIeT= (2e =R 2Tey BIRN (T A1y 2303 |

15. The effect of Rule 2(Ga) is that if a teacher renders, say 10 years of service prior to
nationalization, his effective service period under the 2013 shall be 50% thereof, i.e. 5 years.
However, if the particular teacher’s term of service is less than 4 years, then his previous
service years shall not be counted after the nationalization. The issue is whether this
provision, should be struck down.

16. This provision is strange but not unreasonable. The respondents did not offer any
explanation on the rationale of Rule 2(Ga) of the 2013 Rules. Regardless, our understanding
is as follows: the teachers who are nationalized, shall cease to be private employees and shall
be treated as Government employees. They shall be entitled to different Government
facilities, including but not limited to pension benefits. We are mindful of the fact that the
Government has nationalized hundreds of schools and in the process, affirmed the status of
the employees and teachers of those schools as Government employees entitled to pension
benefits and other benefits. If Rule 2(Ga) is was drafted differently to take account of the
entire period of service prior to nationalization, then it would have had severe financial
implications on the Government. Rule 2(Ga) of the 2013 Rules is therefore, in our view, the
mechanism used to reduce the financial exposure and at the same time, provide benefits to the
teachers. The learned Counsel for the petitioners submits that as a result of Rule 2(Ga) of the
2013 Rules, the petitioners’ “rights and entitlements” have been affected to their prejudice
and therefore, Rule 2(Ga) should be struck down. Yes, it can be argued that the effect of Rule
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2(Ga) is that the petitioners’ expectation to service benefits is affected; however, expectation
is not synonymous to “rights and entitlement”. Loss of expectation of the petitioners cannot
be a ground to strike down Rule 2(Ga) of the 2013 Rules.

17. Now, let us consider the legality of Rule 9 of the 2013 Rules. The 2013 Rules apply in
respect of the teachers of the nationalized institutions. After nationalization in 2013, the
teachers of the newly nationalized schools were absorbed into Government service. The
“Fa viFa@E of the nationalized teachers would be SR@zwoR ¥ YT @ GRIT HIFA
TR TR €o%. So, if a teacher was teaching for say, 10 years, in a the school which was
nationalized, his “F&3 5B would be deemed to be 5 years. Rule 9(1) provides that the
seniority shall be counted by reference to FEFa P FI=1 fofers. We were informed by the
learned Counsels for the respondents that after nationalization, appointments can be made
directly only. The new direct recruit would not, immediately after his appointment, have
5B of 5 years; the direct appointee must serve as a teacher for 5 years for him to have
tenure of service of 5 years. In the meantime, the teacher who was nationalized would be
working for 5 more years, as nationalized teacher and his total tenure would be 10 years.
However, under Rule 9(1) of the 2013 Rules, the direct appointee shall be senior to the
teacher who has been nationalized under the 2013 Rules despite the fact that his tenure of
service is less than the tenure of service of the nationalized teacher. This is manifestly absurd,
particularly when the teachers directly recruited and nationalized teachers are treated at par.
Furthermore, Rule 9(1) of the 2013 Rules provide &M facamiene ey Ifes ey T forwcas
g fA4ifie 8@ 1 We fail to understand the logic behind this. This means that the teacher
who has been nationalized, irrespective of his service as nationalized teacher, would never be
senior to the direct appointees, irrespective of the date of appointment. (emphasis added)

18. There is an alternative interpretation of Rule 9(1) of the 2013 Rules. The
interpretation is that a nationalized teacher would not be junior to the direct appointee,
irrespective of the date of appointment of the latter; the nationalized teacher would be junior
to the direct appointee who was appointed immediately prior to the appointment of the
nationalized teacher. On the face of it, this interpretation seems sound; he who is appointed
first should be senior. The problem arises because previous tenure of service in the private
schools is recognized by the 2013 Rules. On the date when a nationalized teacher is
appointed, he carries forward a deemed tenure of service. Under this interpretation, the
deemed tenure of service recognized by first part of Rule 9(1) would cease to be recognized
by the second part of Rule 9(1). The problem is illustrated by the following example. Y is a
nationalized teacher with work experience of 10 years prior to his appointment under the
2013 Rules in say, 2014. His deemed length of service in 2014 i.e. on the date of his
appointment, would be 5 years. Z is a direct appointee. Z is appointed immediately before Y.
Z’s appointment is in 2013, exactly one year before Y’s appointment. In 2014, on the date of
Y’s appointment, Z’s tenure of service would be 1 year. However, because of Rule 9(1) of
the 2013 Rules, Y will be deemed to have been in service for 5 years and yet, Y will be
regarded as junior to Z because of the following “T% wifftdd wi3Re 8 MR sl Fms
A SRR e e iR e T frwces sy féifss 223 | The quoted part of Rule 9(1)
of the 2013 Rules, in our view, renders the first part of the Rule 9(1) being “fr¥taa fwm
VA I 23TS FRFIBIFA IR fSfers s A7 SRR (et oi9=T 41 230” , redundant.

19. It appears that the teachers who are nationalized are affected because their seniority
would not be properly recognized. This is irrespective of how we interpret Rule 9(10 of the
2013 Rules. This in turn would affect their “taigfe, P (@v @R ewarey B1&W (¥ because
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under Rule 9(3) of the 2013 Rules fcam R[fsq *$ s@et Awaes, TA-R[f4 (3) ¢ (2) 97 9= (oo
fefers fRErmae sitnighs, PrereIa ¢ W3R 2iarey B2 (F1 2i*f ®83 | (emphasis added)

20. We have carefully reviewed the Affidavit in Oppositions filed. Though the legality of
Rule 9 was challenged, the respondents did not provide any cogent justification as to why we
should not interfere. The respondents also did not set out the rationale behind Rule 9(1) of the
2013 Rules. Even when we pointed out that Rule 9(1) is manifestly absurd for the reasons we
have set out aforesaid, the learned Counsels for the respondents could not provide any
interpretation, alternative to our interpretations.

21. The learned Counsels pointed out that the 2013 Rules was duly framed under Primary
Schools (Taking Over) Act 1974. This is neither here nor there. The executives were
empowered by the Primary Schools (Taking Over) Act 1974 to frame Rules and in exercise
of the powers so conferred, the respondents framed the 2013 Rules. In the instant case, we are
not dealing with any issue relating to procedural irregularity/illegality committed at the time
of framing of the 2013 Rules. We are dealing with the issue whether Rule 9(1) and Rule
2(Ga) of the 2013 Rules should be struck down as being unreasonable. We have concluded
that Rule 9(1) of the 2013 Rules is manifestly unreasonable and self contradictory and
therefore, is liable to be struck down.

22. Before we part with the judgment, we would wish to address three more issues. First,
the learned Counsels for the respondents submit that the petitioners are not qualified.
However, no documents are annexed in support of the contentions. Even assuming they are
not qualified, the 2013 Rules permit the petitioners to gain the requisite qualifications. Rule
4 (1)(kha) reads as follows: (@ s vl (F) (© SRS Sy @S AP TGS (FIT ARG
e 77 «feeT, WZe Section 3 @9 Sub Section (1) @8 SR wfdezepe kT Ruyiercaa wfderzeam
oI 22 7S © (o) ITET WG TS @0l TR =S WA Wi FREAT Arez e Sifa
33 | In the context of Rule 4(1) (kha), &careia 7ol means educational qualification [ Rule
2 (cha)].

23. Secondly, the learned Counsels for the respondents submit that the petitioners
preferred series of writ petitions on the same issue. We have reviewed the judgments passed
in those writ petitions. The issues raised in those writ petitions are not the same as those
raised in the instant writ petition.

24. Thirdly, the learned Counsels submit that the Rule is not maintainable since the
petitioners, as Government employees, should have subjected themselves to the jurisdiction
of Administrative Tribunal. This argument is devoid of any merit. The petitioners have, in the
instant writ petition, challenged among others, the legality of Rule 2(Ga) and Rule 9 (1) of
the 2013. This is not a matter for Administrative Tribunal.

25. In view of the above, we are inclined to hold that there is merit in the Rule. The Rule
is made absolute in part.

26. It is declared that:

(i) Rule 2(Ga) of the 2013 Rule is not illegal; and
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(ii) The following in Rule 9(1), being ¥ T& wifirdd S{ydTe 8 e @i #res ot
TR fcamele e wfew g Te Rrree sy A4ifie 2309 is illegal and without lawful

authority.

27. In light of the above, the respondents directed to confer seniority to the petitioners and
henceforth determine the seniority and benefits payable to them by reference to “F&F=
s as defined in Rule 2 (Ga) of the 2013 Rules. With respect to those petitioners who
are Headmasters, the respondents are further directed to treat them and not the junior direct
appointees as Headmasters and publish appropriate orders(s) if necessary.

UNQUOTE (Judgment passed in Writ Petition No. 14344 of 2017)

28. In line with the aforesaid judgment, the Rule is made absolute in part with similar
direction.

29. It is declared that:

(1) Rule 2(Ga) of the 2013 Rule is not illegal; and
(ii) The following in Rule 9(1), being ¥ T& wifiitdd SRS 4 fMamfafaa s@i *mFs A
e fAemeie wEeE wfew face T frwces sgw 4o 23 is illegal and without lawful

authority.

30. In light of the above, the respondents directed to confer seniority to the petitioner and
henceforth determine the seniority and benefits payable to him by reference to “FEF=
»iparse” as defined in Rule 2 (Ga) of the 2013 Rules. The respondents are further directed to
treat the petitioner and not the junior direct appointee as Headmaster and publish appropriate
orders(s) if necessary, through official gazette.

31. Communicate the Judgment and Order at once for immediate compliance.



