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14 SCOB [2020] HCD
HIGH COURT DIVISION

(SPECIAL ORIGINAL JURISDICTION)
WRIT PETITION NO. 10519 of 2018

With
WRIT PETITION NO. 10520 of 2018

Abdur Rahman and others Judge (District Judge) Arpita Shamppatti
...... Petitioners Prattarpan Appellate Tribunal,
(In writ petition No. 10519 of 2018) Brahmanbaria and others
..... Respondents
-Versus- (In writ petition No. 10520 of 2018)
Judge (District  Judge) Arpita Dr. Kazi Akter Hamid, Senior Advocate
Shampparrti  Prattarpan  Appellate with
Tribunal, Brahmanbaria and others Mr. A.Q.M Sohel Rana, Advocate(s)
..... Respondents ......For the petitioners
(In writ petition No. 10519 of 2018) (In both the writ petitions)
Farid Ahammed Mr. Md. Oziullah, with
....... Petitioner Mr. Md. Kamal Hossain and
(In writ petition No. 10520 of Mrs. Afroza Sultana, Advocate(s)
2018) ..... For the respondent No. 4 & 5
(In both the writ petitions)
-Versus-
Heard on 02.01.2019, 23.10.2019,
21.11.2019 & Judgment on 05.12.2019
Present:
Mr. Justice Md. Ashfaqul Islam

And
Mr. Justice Mohammad Ali

Writ of Certionary: Maintainability;
It is well settled that in writ certiorari this Division would be loath to interfere with a
decision of a Tribunal in specific, if the same is not a perverse one or a gross
miscarriage of justice has been done.

A writ of certiorari is maintainable only in a case where erroneous decision within it
jurisdiction. Even if there is mere error of law that will not confer any power on the
High Court Division to issue a writ of certiorari except where there is an error apparent
on the face of the record, that means, the error must be something more than a mere
error. The High Court Division can issue writ of certiorari only if it can be shown that
the judgment has been obtained by fraud, collusion or corruption or where the tribunal
has acted contrary to the principles of natural justice or where there is an error
apparent on the face of the record or where the tribunal’s conclusion is based on no
evidence whatsoever or where the decision is vitiated by malafide. ... (Para 34)
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JUDGMENT
Md. Ashfaqul Islam, J:

1. Both the writ petitions are taken up together and heard and disposed of by this single
judgment as there involved a common question of fact and law.

2. The Petitioners in writ petition No. 10519 of 2018 Abdur Rahman and others as
plaintiffs filed Arpita Shamppatti Prattarpan Suit No. 163 of 2012 before Arpita Shamppatti
Prattarpan Tribunal, Brahmanbaria (hereinafter referred to as Tribunal), where writ
respondent No. 5, Mihir Dutta contested as added defendant No. 4.

3. The Petitioner of writ petition No. 10520 of 2018 Farid Ahammed (who was plaintiff
No. 4 in Suit No. 163 of 2012) featured as added defendant No. 3 in Suit No. 390 of 2012
filed by Mihir Dutta as plaintiff who is the added defendant No. 4 in Suit No. 163 of 2012.

4. Both the Suits were contested by the respective parties before the Tribunal wherein
Arpita Case No. 163 of 2012 was decreed and Arpita Shamppatti Suit No. 390 of 2012 was
dismissed by the Tribunal on 27.03.2017.

5. Three appeals were filed before the Arpita Shamppatti Appellate Tribunal,
Brahmanbaria. Appeal No. 32 of 2017 was filed by Mihir Dutta against the Judgment and
Decree passed in Arpita Shamppatti Suit No. 390 of 2012. Mihir Dutta filed another appeal
No. 33 of 2017 as appellant as added opposite party against the decision of the Tribunal in
Arpita Suit No. 163 of 2012 in which Suit was decreed. The Government also filed Appeal
No. 34 of 2017 against the Judgment and Decree passed in Arpita Shamppatti Suit No. 163 of
2012.

6. The Appellate Tribunal after hearing the parties by the impugned Judgment and Decree
dated 05.07.2018 allowed appeal No. 32 of 2017 and 33 of 2017 in favour of Mihir Dutta by
setting aside the Judgment and Decree passed by the Tribunal in Arpita Shamppatti Suit No.
163 of 2012 and Suit No. 390 of 2012 respectively. Government Appeal No. 34 of 2017 was
also dismissed and the Judgment and Decree of Arpita Shamppatti Suit No. 163 of 2012 was
set aside.

7. For better understanding of the case the facts are detailed below in a nutshell:

Writ petitioners Abdur Rahman and others filed writ petition No. 10519 of 2018. Their
case is that they filed the Suit before the Arpita Shamppatti Tribunal under =f*fs s=ife
grepsf W27, 2005 (hereinafter referred to as Ain) being Arptia suit no. 163 of 2012
(hereinafter referred to as Arpita case) before the Tribunal stating inter alia, that during
preparation of revisional Khatian C.S Plot No. 131 was converted into S.A Plot No. 356.
S.A Khatian No. 133 in respect of total 103 decimals of land including 46 decimals of
land of Plot No. 356 was prepared in the name of Harendra Kishore Dutta, Norendra
Kishore Dutta, son of Surendra Kishore Dutta and Surendra Kishore Dutta son of
Prassanno Kishore Dutta. Harendra Kishore Dutta was enjoying the suit land on amicable
settlement along with other tenants and died leaving behind Birendra Kishore Dutta as
only legal heir. Birendra Kishore Dutta died leaving behind Samir Kishore Dutta as his
only legal heir. Accordingly, Samir Kishore Dutta transferred the suit land to Malai Miah,
son of late Siraj Miah vide an Ewaznama Deed being No. 5322 which was executed on
03.09.1982 and registered on 11.09.1982. Malai Miah was enjoying the suit land through
tenants by erecting dwelling house and by digging pond therein.
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8. The Government as plaintiff instituted a Title suit being No. 96 of 1985 for declaring
the aforesaid Ewaznama deed as illegal and inoperative. The Suit was decreed in favour of
the Government. Malai Miah preferred an appeal being No. 15 of 1993 before the District
Judge, Brahmanbaria against the judgment and decree of the title suit No. 96 of 1985. On
09.10.2000 the aforesaid appeal was allowed and thereby set aside the judgment and decree
dated 01.12.1992 and 02.01.1993 respectively passed in title suit No. 96 of 1985. Thereafter,
the Government preferred a Civil Revision being No. 1225 of 2000 before this Division
which was rejected for default vide order dated 24.03.2202. Malai Miah while in possession
of the suit land transferred the same to the petitioners/their predecessors vide different sale
deeds. The petitioners have been possessing and enjoying the suit land. The opposite parties
have no right, title and possession over the suit land. After disposal of the Civil Revision case
Additional Deputy Commissioner (Revenue), sought for legal opinion from the vested
property lawyer and Government Pleader (GP) for correction of record of the suit land. On
11.03.2008 they rendered their legal opinion that Government has no right, title over the suit
land of plot No. 356 and there is no legal bar to mutate the names of the petitioners in respect
of the suit land. The suit land of plot No. 356 (41 decimals out of 46 decimals) was enlisted
in the ‘Ka’ schedule as vested property vide Gazette notification dated 26.04.2012. Earlier the
petitioners had no knowledge about the enlistment of the property in the ‘Ka’ schedule
(Annexure-‘B’).

9. Added opposite party No. 4, Mihir Dutta who is respondent No. 5, in the instant writ
petition contested the suit by filing a written statement wherein he denied the material
allegations and stated inter alia, that S.A Khatian No. 133 corresponding to B.S Khatian No.
1576 in respect of C.S Plot No. 356, B.S Plot No. 1527, 1528 and 1529 measuring total land
of 46 decimals was recorded in the name Harendra Kishore Dutta alias Harekrishna Dutta and
Narendra Dutta, son of Surendra Kishore Dutta alias Prafulla Dutta. Harekrishna Dutta alias
Harendra Dutta and Narendra Dutta were unmarried and died leaving behind their sister Moni
Dutta. That is, Prafulla Dutta alias Surendra Dutta had 2(two) sons and 1(one) daughter.
Moni Dutta was married to Sattandra Dutta of village Sultanpur. Mihir Dutta was born in the
womb of Moni Dutta. Moni Dutta, when she was unmarried inherited her father’s property
since her two brothers were dead. Moni Dutta died leaving behind her only son Mihir Dutta
who inherited the suit land. It is to be noted here that, after the death of first wife, Sattandra
Dutta took his second wife Nibedita Dutta, daughter of Ashutosh Dhar of village Chittna
under Nasirnagar Police Station (Annexure-‘D’).

10. Government contested the suit by filing a written statement and denied the material
allegations made in the suit and further stated inter alia, that S.A Khatian No. 133 in respect
of 1.03 acre land including 0.46 acre of plot No. 356 was prepared in the name Harendra
Kishore Dutta, Narendra Kishore Dutta and Harendra Kishore Dutta who left the country for
India forever during the war of 1965. Government enlisted the suit property as enemy
property and subsequently as vested property. Thereafter, vide V.P case No. 37 of 1972-73
0.41 acre of land of plot No. 356 was leased out to Shahjahan Miah and others. The
petitioners claimed the ownership of the suit land by creating forged documents. 0.41 acre of
land of plot No. 356 was enlisted in ‘Ka’ schedule and 0.1 acre of land in the ‘Kha’ schedule
(Annexure-‘C’).

11. Further, case of the Government as it appears from paragraph 7 of the additional
written statement of the opposite party No. 1 in short, is, that S.A Khatian No. 133 was
prepared in the name of Harendra Kishore Dutta and Narendra Kishore Dutta, son of
Surendra Kishore Dutta and Surrendra Kumar Dutta, son of Prosanna Kumar Dutta in respect
of 1.03 acres of land including 0.46 acre land of C.S plot No. 131, S.A plot No. 356 of 259
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Paikpara Mouza, Harendra Kishore Dutta and other left the country for India before 1964 and
the Evacuee property Management Committee took over the charge of the property on
01.09.1963 vide EPMC No. 1906 which was published in the Dacca Gazette on 24.10.1963.
0.41 acre of land of plot No. 356 was leased out to Abdul Malek, son of Saber Ali Hazi of
Poirtola vide EPL case No. 1247 of 1963, dated 24.01.1964. 5 decimals of land of plot No.
356 was leased out to A.F.M Shahidullah, son of Dhon Miah of Paikpara vide EPL case No.
313 of 66-67, dated 11.05.1967. Thereafter, the aforesaid 5 decimals of land was leased out to
Dhon Miah, son of late Hazi Abul Hossain of Paikpara vide EPL case No. 10/69-70 and on
12.10.1974 possession of the said land was handed over to him by the Government. After the
death Abdul Malek lease of 0.41 acre of land was approved in the name of his four sons
namely, Ismail Miah, Younus Miah, Idris Miah and Ibrahim Miah vide V.P Case 37/72-73,
dated 06.07.1976. On 16.03.1978 lease of 0.41 acre of land of plot No. 356 was approved in
the name of Dhon Miah, son of late Hazi Abul Hossain of Paikpara by obtaining ‘No
Objection’ from Ismail Miah and others. Dhon Miah paid the lease money up to 1384 B.S
and on 23.03.1978 possession of the land was handed over to him. Accordingly, possession
and control of the whole land of disputed plot No. 356 was taken over by the Government.
Later on, some people in collusion with lease holders claimed the ownership of the suit land
by creating false and fabricated documents. Since the lease-record was lying in the Court the
Government was not in a position to renew the lease agreement.

12. As it has already been stated that after hearing the parties the Arpita Shamppatti Suit
No. 63 of 2012 was decreed and Suit No. 390 of 2012 was dismissed by the judgment and
decree dated 27.03.2017 and 03.04.2017 respectively. Subsequently, the respective parties
preferred three appeals of which Mihir Dutta preferred appeal No. 32 and 33 of 2017 and
government preferred appeal No. 34 of 2017. Arpita Shampatti Appellate Tribunal as it has
been already mentioned by the judgment and decree dated 02.07.2018 and 05.07.2018
respectively allowed the appeal No. 32 and 33 of 2017 and dismissed the government appeal
34 of 2017.

13. Challenging the said judgment of Arpita Shampatti Appellate Tribunal the plaintiff
petitioners of suit No. 163 of 2012 Abdur Rahman and others filed writ petition No. 1091 of
2018 and added defendant No. 4 in Arpita Shampatti Prattarpan Case No. 390 of 2012 one
Farid Ahmed filed writ petition No. 10520 of 2018.

14. Dr. Kazi Akhter Hamid, the learned Senior Advocate, appearing in both the writ
petitions for the petitioners after placing the petition, impugned judgment and decree of the
Tribunal and the Appellate Tribunal and other materials on record mainly advanced the
following arguments:

Firstly, he argues that judgment of the Appellate Tribunal has been passed without

assessing and evaluating the evidences on record and on misconception of law and facts

and those are bad in law as well as in fact and hence the impugned judgment and decree is
without lawful authority having no legal effect.

15. Substantiating his argument the learned Counsel further contends that the Tribunal
rightly declared that the petitioners are the owner of the disputed land as per provision of 2
(®) of the Ain, Moreso, as per section 2 («)(¥) of the Ain the land in question does not come
within the definition of vested property but the Appellate Tribunal failed to appreciate the
same.

16. Next, he submits that the instant petitioners were able to prove their right, title and
possession over the suit land and the learned Tribunal rightly decreed the suit in favour of the



14 SCOB [2020] HCD Abdur Rahman & ors. Vs. Judge (District Judge) Arpita Shampparrti Prattarpan
Appellate Tribunal, Brahmanbaria & ors. (Md. Ashfaqul Islam, J) 28

petitioners. But the learned Appellate Tribunal on misreading and non-consideration of the
material evidences on record allowed the appeal arbitrarily. Hence, an interference from this
Hon’ble Court is imperative. As he submits that the impugned judgment and decree are
contrary to law and amounts to an improper exercise of jurisdiction resulting in miscarriage
of justice. In other words, the Appellate Tribunal had exceeded its jurisdiction in making an
adverse view about the Ewaznama deed No. 5322 which was executed on 03.09.1982 and
registered on 11.09.1982.

17. Next, he submits that Mihir Dutta (respondent No. 5) is not a legal heir of S.A tenant
Harendra Dutta and Narendra Dutta. He has submitted forged succession certificate. Actually,
Mihir Dutta is the son of Monidhar (daughter of Ashudhar) which is evident from the
certificate issued by the Chairman, Gouniaok Union Parishad under Nasirnagar Police Station
of Brahmanbaria (exihibit-27), Ashudhar had only two daughters, namely, Monidhar and
Dolidhar. That is, Monidhar had not brother. She was married to Sattendra Dutta of Sultanpur
under Brahmanbaria Sadar police station. It is to be noted here that since Hindu-marriage is
not required to be registered, therefore, the question of maintaining register-book does not
arise at all. But the learned Appellate Tribunal failed to appreciate these vital facts.

18. Lastly, he concludes that Mihir Dutta (respondent No. 5) fraudulently produced a
succession certificate and a pratyanpattra on 25.09.2012 wherein it was stated that late
Surendra Kishore Dutta alias Profulla Dutta was a resident of ward No. 04 who died leaving
behind Harendra Kishore Dutta alias Hore Krishno Dutta, Narendra Kishore Dutta and Moni
Dutta as his legal heirs. Moni Dutta was the legal heir of her aforesaid two brothers who died
leaving behind her only son Mihir Dutta. From a careful reading of the aforesaid documents
(exhibit-2/kha & 2/ga of Arpita case No. 390 of 2012) it is evident that those are subsequent
embellishment and the probative value of those certificates are seriously doubtful and
inadmissible evidence. But the learned Appellate Tribunal failed to consider these important
facts of the suit.

19. Mr. Md. Oziulalh, the learned Advocate appearing for the respondents in both the writ
petitions by filing affidavit-in-opposition dated 11.07.2019 opposes the Rule specifically on
the grounds that in 1963 the land in question was declared as “Evacuee Property” and
accordingly Government took it under its control, possession and management by publishing
Gazette in 1963. Thereafter, the land in question was declared as “Enemy” Property in 1965
and accordingly Gazette was published in 1965 to that effect and as per law it vested in the
Government as vested property. In this view of the matter, the “Enemy” Property/vested
property cannot be transferred by registered deed to anybody else. As per provision of P.O
142 of 1972 no vested property/enemy property can be transferred by any registered
instrument and if it is so done that will be void-ab-initio and as a whole null and void. Since
the property in question stood as enemy/vested property till 1982 there was no scope to
exchange the same by registered Ewajnama in favour of Malai Miah in 1982 as per said P.O
142 of 1972 and as such the exchange deed No. 5322 of 1982 does not create any legal
interest in favour of said Malai Mia and it has no value in the eye of law.

20. He further submits that the claim of the petitioner of the disputed property has been
emanating from the deed of exchange executed between Malai Mia and Shamir Kishore
Dutta. He also submits that the Appellate Tribunal being last court of fact and law duly
reversed the materials findings of the Tribunal after assessing and evaluating the evidences
on record oral and documentary and duly reversed the materials findings of the Tribunal by
giving cogent findings and reasoning. The appellate Tribunal found that the predecessors of
the plaintiff Shamir Kishore Dutta, (who executed the Ewajnama with Mr. Malai Mia) were
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not aware of S.A recorded tenant Harendra Kishore Dutta. The appellate Tribunal Found
“NEF AT @ AETE FrRGE (6 22T LSIN 27 @, T S ¢90903/b3 AlER wiel 74
o wred forer Ay Feaw we @1 @ Aol 2@y PR weed Seaifss e’ Therefore, as he
submits that the judgment of Lower Appellate Tribunal being based on material evidence on
record should be maintained.

21. He further submits that since the Appellate Tribunal by reversing the findings of the
tribunal held that Somir Kishore Dutta, predecessor of the plaintiffs was not heir of S.A
recorded tenant, he was never a i@ (owner) of the land in question in terms of section 2 (®)
of the wif¥fs g arem+fa =2+, 2005 | As he was not successor-in-interest of the S.A recorded
tenant he was not the owner of the land in question. Claiming interest from him, the
subsequent purchasers i.e the plaintiffs of Suit No. 163 of 2012 are not the owner of the land
in question. Therefore, the findings of the Appellate Tribunal in respect of locus-standi of the
plaintiffs, petitioners herein are legal and as such the Judgment of the lower Appellate
Tribunal should be maintained.

22. He also submits that by giving findings, Appellate Tribunal found that the plaintiffs of
Suit No. 163 of 2012 are illegal possessor of the land in question in as much as earlier as
lessee, they got possession of the land in question and subsequently they are claiming that
possession as their own possession. But the Tribunal totally ignored this vital and legal aspect
of the matter while decreeing the suit.

23. Finally he submits that the lower Appellate Court being final court of fact, arrived at
its findings on proper assessment of the evidence on record and appreciation of law involved
in the instant case by finding that the plaintiff, Mihir Dutta of Suit No. 390 of 2012 is heir of
S.A recorded tenants Horendra Kishore Dutta. While decreeing the suit, the Appellate
Tribunal reversed the findings of the Tribunal in respect of locusstandi of said plaintiff Mihir
Dutta and arrived at its decision by declaring that the plaintiff was S (owner) of the Suit
land and as such interference by this Court is not required.

24. We have heard the learned Counsels of both sides at length and considered their
submissions carefully. We have also perused the impugned Judgment and decree of the
Lower Appellate Tribunal and also the Judgment and decree of the Tribunal.

25. At the very outset it has to be seen what is the scheme of “wf*® 71§ ey =127, 2003
8 wffs Fife safes R, 203%” together with this let us first also visit what is the scope and
limitation of application of Code of Civil Procedure in respect of this special law.

26. In the preamble of the Ain it is clearly mentioned:-
“affe TS BNE SIFFIge FfosF Fife IRATA [T JfeGF JT ORF IR SN AT T [T Aferd

T SeAfEEE e FRAfEEE (Successor-in-interest) ag Bt serfr a3 B R T
e T FTe AR |7

27. Section 2 gives some definitions which are very important to note:

| 7 31 omeE AT @a R a1 0, 92 9RE,-

(7) “aIffe TR oy SIfife Tifs IREF I TTFE T 113,

(%) “aiffe =i ke orf-

(=) Defence of Pakistan Ordinance, 1965 (Ord. No. XXIII of 1965) (I su/03/55 05 & BifFy
AT FHFA o)

(=) S% Ordinance No. XXIII of 1965 a3 offi@ e Defence of Pakistan Rules, 1965 a3z S%
Rules a3 otfia swis Smiera Topg wel (T) © SE® Act I67 @5owTS,



14 SCOB [2020] HCD Abdur Rahman & ors. Vs. Judge (District Judge) Arpita Shampparrti Prattarpan
Appellate Tribunal, Brahmanbaria & ors. (Md. Ashfaqul Islam, J) 30

() Enemy Property (Continuance of Emergency Provisions) Ordinance, 1969 (Ord. No. |
of 1969) (71 Act XLV of 1974 =@ 3fxs);

(%) Bangladesh (Vesting of Property and Assets) Order, 1972 (P. O. No. 29 of 1972) az
T3 SF-unl (), (3) 23: (3)- ¢ Sfaf¥e Ordinance a3 Rules 17 @@ @y 23;

(%) Enemy Property (Continuance of Emergency Provisions) (Repeal) Act, 1974 (XLV of
1974); azx

(®) Vested and Non-resident Property (Administration) Act, 1974 (XLVI of 1974) (3=
Ord. No. XCII of 1976 =&t afze)az Tepg oF-7%1 (), (am) a3z (R)-@ Sfaf¥e Ordinance a3z Rules
AT (F@ TS I,

() “srevsfaasy IS S AIffe IS IRER THE SYEYRE F99 Affe Wi RNE siferge #41 RI®
A3 TG -
(o0)TRT 9% SR FIGA IATARS & NAPNAF FCT AT o7y foeet;

(=) M “CHeTHTET SResd T WNe @EIG IS, [, WO, TNEET 1 §FT A 1 weay
AFSIET 1S I TAFTER ST FHE SHNST & Fro T8 932 IR 9% ARA TI6@F AHARS I NAIEH

W T e froe,
TR - HTAT b 97 551 (F) B© (F) @ Sl @ T8 THFT TTr@Tsn 13 31 Ser=om@msy sazess Fois
T 51 2¥F F-0F S HTHR 551 (5) 97 TRCT SHfie FeTaed sl ey @y w=ifs I 56 B,

(v) ‘i o= @ FfeT 7S affe =15 RME ofiFge 22AM= (R [T NS 3T SR SeANFEI, T TF
I} AferF 1 SoaeFRE IRIEFE (Successor in interest), 31 SRME FAEo© SRME SSFEFF @
F FE-sRAMTE AN 1 IRE IR 970 TE JT 9N @FAerd e’ @ #Rac (Co-sharer in
possession by lease or in any form)zfi T s w1 a1 SeawFEr a1 INEFE (Successor in
interest)3r SeaEFR@ sz-aifwE (Co-sharer in possession by lease or in any form) axenwe=
FEIES 8 ;AT ==; |

28. Section 4 of the Ain enjoins the limited scope of application of Code of Civil
Procedure in the manner:

81 9% ARER TTT @ FAYTE GeT FIHIET frmafefe FymEa Trete ot @ f&FEe J@ey 13 =, J24T:-

(%) 92 IR 71 ffite @ R GeTAr FRAET @ Ky TohF F@en Fof {47 F91 T Topg; a3

() O% =T » @

29. Now it can be said that any decision that has to be given under this special law should
be given under the scheme and the provisions of this special law only. The law to this effect
is very much clear and unambiguous but the fact remains that the application of Code of Civil
Procedure though limited in terms of section 4 of the Ain but in any case the decision of the
lower Appellate Court has to be given adverting to the real point upon which the decision of
the Tribunal is based. Therefore, in our view, application of order 41 Rule 31 of the Code of
Civil Procedure pertinently and relevantly comes into play.

30. Keeping all these things in the back of mind let us now evaluate the judgment of the
Lower Appellate Tribunal. On our scrutiny we have found that by an elaborate and
exhaustive judgment considering each and every evidence on record, oral and documentary,
the Appellate Tribunal reversed the decision of the Tribunal. Clearly it held that in terms of
section (2) as per definition part 2(kha) the appellate Tribunal found the property in question
was first declared as evacuee property in the year 1963 and subsequently it was declared
enemy property in the year 1965 and therefore, this property falls within the period of 1965 to
1969 and that being the admitted fact that the said property was declared enemy during this
period, cannot be challenged before any court of law. This proposition of law has been well
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settled and set at rest in the famous case of Dulichand vs. Omraolal 33 DLR AD 30. The
Appellate Tribunal, as we have found rightly observed that the suit property admittedly was
under the management and control as evacuee property and subsequently became enemy
property cannot be transferred in any manner because of the P.O 142 of 1972. Therefore, by
all emphasis it can be said that the exchange deed No. 5322 dated 11.09.1982 executed
between Malai Mia and Shamir Kishore Dutta was void ab-initio and title cannot pass under
the said Ewajnama to the subsequent transferee, that is to say, Abdur Rahman and others
specifically. One Dhon Miah in whose favour 41 decimals of land was transferred
subsequently. The said deed of Exchange was challenged by the government before Civil
Court which was decreed in favour of the government but on an appeal preferred by Malai
Mia that was reversed and the suit was dismissed against which government preferred Civil
Revision which was rejected for default. In this aspect the appellate Tribunal has rightly
brought section 44 of the evidence act which enjoins:
“Fraud or collusion in obtaining judgment, or in-competency of Court, may be proved
-Any party to a suit or other proceeding may show that any judgment, order or decree
which is relevant under section 40, 41 or 42, and which has been proved by the
adverse party, was delivered by a Court not competent to deliver it, or was obtained
by fraud or collusion.”

31. This provision of law has been well reflected, as observed by the appellate Tribunal in
the decision of Md. Jahangir Alam vs. Shamsur Rahman and others VIII ADC (2011) 109
wherein our Hon’ble Appellate Division held:
“When a judgment is given in evidence, the party against whom it is given in
evidence may, in the proceeding in which it is given in evidence, show that the
judgment was obtained by fraud or collusion , and a separate suit to have the said
judgment set aside is not necessary. In view of the wide terms used in section 44 of
the Evidence Act, it cannot be said that it is not open to a Court other than the Court
from which the decree was passed, in cases fraud or collusion, to deal with the matter
and decide whether the decree was obtained by fraud or collusion.”

32. The fact that the property in question was evacuee property and then was listed as
enemy property was not brought before the Appellate Court in Title Appeal No. 15 of 1993.
Certainly had it been placed before the Appellate Court, the decision would have been
otherwise. This thing has not escaped notice of the Appellate Tribunal while reversing the
decision of the Tribunal.

33. As regard the property that belongs to the government the Court of Appeal came
down in minute details as we have stated already when we narrated the facts of government
case, by giving lease to several persons, the property assumes the status of a government
property. This aspect has been clearly dealt with by the Appellate Tribunal and the chain of
Title of Mihir Dutta has also been categorically dealt by the Court of Appeal. Factual aspect
to this effect has been already stated above in clear terms. It held that Mihir Dutta is a S.A
recorded tenant whose title emanates from Harendra Kishore Dutta and his mother Moni
Dutta and also the fact that Prafulla Dutta three children, two sons and one daughter Moni
Dutta, these are all admitted position which fully satisfy the scheme and laws of the Ain,
2001 outlined at the outset. The Appellate Tribunal properly adverted to the positive findings
upon which the decision of the Tribunal is based which is absolutely in keeping with the
scheme and relevant laws of the Ain, 2001.

34. Now the question comes how far sitting in writ certiorari we can deal with all these
aspects though we have discussed everything in minute details. It is well settled that in writ
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certiorari this Division would be loath to interfere with a decision of a Tribunal in specific, if
the same is not a perverse one or a gross miscarriage of justice has been done. A lucid
observations of the Hon’ble Appellate Division in the case of Shahidul Haque vs. Court of
settlement 69 DLR AD 241 in this context has been quoted below: (Paragraph 44 and 45)
“A writ of certiorari is maintainable only if it can be shown that the tribunal
erroneously held that the property was illegally declared as abandoned property
without admitting legal evidence or it has misconstructed the law. In other words, a
writ of certiorari does not lie for an erroneous decision in respect of a matter which is
within the jurisdiction of the inferior tribunal. Unless such erroneous decision relates
to anything collateral, an erroneous decision upon which might affect jurisdiction and
the statute does not confer upon the tribunal final jurisdiction to decide such question.
A writ of certiorari is maintainable only in a case where erroneous decision within it
jurisdiction. Even if there is mere error of law that will not confer any power on the
High Court Division to issue a writ of certiorari except where there is an error
apparent on the face of the record, that means, the error must be something more than
a mere error. The High Court Division can issue writ of certiorari only if it can be
shown that the judgment has been obtained by fraud, collusion or corruption or where
the tribunal has acted contrary to the principles of natural justice or where there is an
error apparent on the face of the record or where the tribunal’s conclusion is based on
no evidence whatsoever or where the decision is vitiated by malafide.

35. The crux of the matter is whether the disputed property is abandoned property within
the meaning of Abandoned Property (Control, Management and Disposal) Order, 1972 and
that the whereabouts of the owners were not in this country on 28" February, 1972. On both
counts the Court of Settlement found in affirmative. The first groups of appellants are
claiming the property by way of alienation after 28the February, 1972. In Government Vs.
Orex Network Ltd.,10 ADC 1, the claimant claimed the property on the basis of oral gift
followed by an affidavit acknowledging the gift on taking prior permission from the Ministry
of Works for transfer, and the Ministry on accepting transfer fees muted the name of the
claimant. Three of us (CJ, Md. Abdul Wahhab Mia and Syed Mahmud Hossain, JJ.) were
members of the Bench in which it was held that “Admittedly the disputed property was
published in the ‘Kha’ list of the abandoned buildings by Gazette Notification dated
23.09.1986. Therefore, all the permissions accorded by the Ministry or works and from
23.09.1986 allowing mutation and transfer were void and those orders were obtained by
collusion and fraud’. So, in this case also all the deeds and transfers were collusively made
after PO 16 of 1972 came into force and these transfers are hit by article 6 of PO 16 of 1972.
Similarly, Abdus Sobhan failed to substantiate his clean title and possession. He being a
citizen of this country ought to have given explanation why he was not in possession in 1972
has he been really inherited the same.”

36. Unequivocally, we are in respectful agreement the said decision of the Appellate
Division and hold that the judgment passed by the Lower Appellate Tribunal was a proper
judgment which cannot be at all interfered under Article 102 of the Constitution that is to say
under the writ certiorari. Therefore, in all fairness this Rule should be discharged.

37. In the result both the Writ Petitions are discharged, however, without any order as to
cost. The orders of stay granted earlier by this Court is hereby recalled and vacated.

38. Send down the L.C.R at once.

39. Communicate at once



