13 SCOB [2020] HCD  East West Property Development (Pvt.) Ltd. & anr. Vs. D.C Manikgonj (Naima Haider, J) 40

13 SCOB [2020] HCD
HIGH COURT DIVISION

(SPECIAL ORIGINAL JURISDICTION)

WRIT PETITION NO. 18301 OF 2017 Mr. Ahsanul Karim, with
Mr. Khairul Alam Choudhury,
East West Property Development (Pvt.) Mr. Tanveer Hossain Khan, Advocates
Ltd. and another,. . For the Petitioners.
......... Petitioners.
Mr. Md. Mokleshur Rahman, DAG
-VERSUS- For Respondent
Deputy Commissioner, Manikgonj. Heard on 26.02.2018 & 14.03.2018.
.......... Respondent. Judgment on: 04.04.2018.
Present:
Ms Justice Naima Haider
And
Mr. Justice Zafar Ahmed

Mutation, Water Development Board, the (Emergency) Requisition of Property Act,
1948, Deputy Commissioner, cancellation of mutation, repealed, 33 e wfsazt o
QI W2, 2054 (The Act, 2017), valid acquisition, acquisition of the property:

That there being no decision of the Government for acquisition of the property in
question, there is no valid acquisition of the property and in the meantime the said
proceeding having become non-est due to repeal of the said section 47 of the said
Ordinance, 1982, there is no further scope to take decision for acquisition of the
property. ... (Para 24)

JUDGMENT
Naima Haider, J:

1. This is an application under Article 102 read with Article 44(1) of the Constitution of
the People’s Republic of Bangladesh, wherein at the instance of the petitioner this Division
vide order dated 12.12.2017 issued Rule in the following terms:

“Let a Rule Nisi be issued calling upon the respondents to show cause as to why the

action of the respondents in failing to cancel the Land Acquisition Case No. 12/1970-71

pending before the respondent in compliance of the decision of Divisional Commissioner,

Dhaka as evinced in Memo No. 0¢.85.9000.050.58.005.5%-vo (3R) dated 30.05.2017 of

Divisional Commissioner, Dhaka (Annexure-A) shall not be declared to have been done

without lawful authority and is of no legal effect and as to why the respondent shall not

be directed to cancel the Land Acquisition Case No. 12/1970-71 pending before the
respondent in compliance of the decision of Divisional Commissioner, Dhaka in Memo

No. 0¢.85.9000.050.58.005.3%-Yo (k) dated 30.05.2017 of Divisional Commissioner,

Dhaka (Annexure-A) and/or such other or further order or orders passed as to this court

may seem fit and proper.”
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2. Mr. Ahsanul Karim and Mr. Khairul Alam Choudhury, Advocates appeared for the
petitioners. Mr. Md. Mokhlesur Rahman, Deputy Attorney General, appeared for the
respondent.

3. The respondent submitted affidavit-in-opposition dated 06.03.2018 against the writ
petition. The petitioners thereafter filed an affidavit-in-reply dated 14.03.2018 against the
said affidavit-in-opposition dated 06.03.2018.

4. The case of the writ petition is that the petitioner No. 1 is absolute owner of the lands
fully described in Schedule-A as well Schedule-B of the writ petition (hereinafter referred to
as the said lands). The name of the petitioner No. 1 was duly mutated against the said lands.
But subsequently Union Land Assistant Officer of Ghior Upazilla of Manikgonj initiated
Miscellaneous Case No. 11/2012-2013 before the Court of Assistant Commissioner (Land),
Ghior, Manikgonj for cancelling the mutation of name of the petitioner No. 1 against the said
lands. The Assistant Commissioner (Land), Ghior, Manikgonj vide order dated 14.11.2012 in
the said Miscellaneous Case No. 11/2012-2013 cancelled the name of the petitioner No. 1
against the said lands (Annexure-B). The said Assistant Commissioner (Land) cancelled the
mutation of the name of the petitioner against the said lands on the alleged ground that the
said lands includes certain lands, which was acquired for Water Development Board in L/A
Case Nos. 12/1970-1971 and 13/1970-1971. The petitioners state that the petitioners having
enquired found that the said lands was never acquired as claimed in the said order dated
14.11.2012 of Assistant Commissioner (Land). The petitioners also state that the land in
question was requisitioned under the (Emergency) Requisition of Property Act, 1948 (the
Act, 1948) for the purpose of acquisition, but the property was never acquired. The
petitioners rely on section 5 of the said Act, 1948, which requires the Government to publish
gazette notification for acquiring the land. The petitioners state that there is no decision of the
Government for acquiring the lands, neither the Government has ever published any gazette
notification for this purpose. The petitioners state that the respondent vide Memo Nos.
0¢.298.909.5¢.00.05%.205->00(R) dated 07.07.2012 and 0€.98.909.5¢.00.053.205-503(R)
dated 07.07.2012 (Annexures-D & D(1)) admitted that the gazette notification was not
published, rather the respondent on 07.07.2012 requested the Commissioner, Dhaka to
publish gazette notification in respect of the said L/A cases for acquisition of land under the
said Act, 1948. The petitioners state that the said Act, 1948 having no more any force of law,
the said L/A proceedings is liable to be cancelled. The petitioners again state that the
requiring body, i.e., the Bangladesh Water Development Board of Manikgonj vide Memo No.
L21/1788 dated 04.12.2016 stated that the requiring body does not need the said land any
more (Annexure-I). The petitioners thereafter refer the Memo No. 0€.85.9000.050.58.005.5%-
bo(3R) dated 30.05.2017 directed the respondent to take step for cancelling the proceeding of
L/C Case No. 12/1970-1971 since there is no subsisting proceeding of the said L/A case
(Annexure-A). The petitioners pray for direction upon the respondent to comply with the
direction of Deputy Commissioner, Dhaka as evidenced in the said Memo dated 30.05.2017.

5. The respondent filed affidavit-in-opposition dated 06.03.2018. The respondent states
that the land in question was acquired under the said Act, 1948 for the Water Development
Board and neither the acquiring body nor the required body has any right to cancel or to
recommendation for cancellation of the L/A case. The respondent further states that delay of
publishing gazette or non publishing the gazette under the said Act, 1948 for acquiring the
land does not give the owners of the petitioners to get release of the land or to cancel the L/A
proceedings. The respondent states that section 5(5) of the said Act, 1948 requires the Deputy
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Commissioner to submit the case to Government for final decision only if any objection
against the acquisition is raised, and since no such objection was ever raised against the L/A
proceeding, the Deputy Commissioner did not submit any case with the Government for its
decision and hence the respondent vide Memo Nos. 08.338.909.5¢.00.053.2053-%00(3R) and
0@.R98.909.5¢.00.05.205-%05(7R) both dated 07.07.2012 directly requested Commissioner,
Dhaka Division, Dhaka to publish notification in the official gazette in respect of the lands in
the said acquisition proceedings. The respondent in the affidavit-in-opposition further asserts
that in view of section 8 of General Clauses Act, 1897, section 16 of the said Act, 1948 as
well as section 47 of the Acquisition and Requisition of Immovable Property Ordinance,
1982, the proceedings of the said L/A cases are alive till date and further step for completing
the acquisition process can be taken ahead, and the petitioners do not have any right to get the
property in question released. The respondents also assets that for cancellation of mutation,
the petitioner has alternative remedy by way of appeal under section 147 of the State
Acquisition & Tenancy Act, 1950, in view of which the above writ petition is not
maintainable. The respondent prays for discharge of the Rule.

6. The petitioners filed an affidavit-in-reply dated 14.03.2018 against the affidavit-in-
opposition of the respondent. The petitioners in the reply dated 14.03.2018 states that the
requiring body, i.e., Water Development Board on record has admitted that the land in
question is no more require for them. The petitioner in the affidavit-in-reply also states that
section 47 of the Acquisition & Requisition of Immovable Properties Ordinance, 1982
provided that after cessation of the said Emergency Acquisition of Property Act, 1948, all
proceedings and matters including all notices and orders relating to acquisition of any
property under the said Act, 1948 shall continue as if the said Act, 1948 were not ceased to
have effect. So in respect of pending proceedings, the said Act, 1948 was continuing on the
strength of section 47 of the said Ordinance, 1982. Section 50 of the gFa e wfdaze @
IPIMLET A&, 2054 has repealed the said Ordinance, 1982 and as such the said section 47 of
the Ordinance, 1982 has also been repealed. Section 50 of gR% ™8 WKz ¢ TFIMLET 2,
2034 has saved pending proceeding under the said Ordinance, 1982. But section 50 of g<«
ifg wfgaze @ gFIme W&, 2059 has not saved the pending proceedings under the said Act,
1948. No provision of the said g7 7ife wfumzd ¢ FIMLT W2, 2039 states that the
proceeding initiated under the said Act, 1948 shall continue even after repeal of section 47 of
the said Ordinance, 1982. The petitioners submit that the said Act, 1948 no more survives
after the promulgation of the said Act, 2017 and as such the proceeding in question as well
does not have any activity of this reason as well.

7. Mr. Ahsanul Karim and Mr. Khairul Alam Chowdhury, Advocates appearing for the
petitioners submitted that the Divisional Commissioner, Dhaka vide Memo No.
0¢.85.90000.050.58.005.5Y-Yo(R) dated 30.05.2017 directed the respondent to cancel the L/A
case in question simply because the Divisional Commissioner, Dhaka found that the
proceeding of the said L/A case in question does not have any existence or activity, and as
such the respondent is liable to comply with decision of the Divisional Commissioner,
Dhaka; that the proceeding of the said L/A case in question was initiated under the said Act,
1948, which ceased to have effect after 34 years from the promulgation of the said Act, 1948,
but after cessation of the said Act, 1948, the proceeding initiated there under continued to
survive as if the said Act, 1948 were not ceased on the strength of section 47 of the
Ordinance, 1982; however, when section 47 along with all other provisions of the said
Ordinance, 1982 was repealed by the Act, 2017, section 50 of the said Act, 2017 did not save
the proceedings initiated under the said Act, 1948 and for this reason, as Mr. Karim submits,
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the proceeding of the L/A case in question does not have any activity as on today. He submits
that the Rule be made absolute for these reasons.

8. Mr. Md. Mokleshur Rahman, Deputy Attorney General appearing for respondent
submits that once a L/A proceeding is initiated, then such L/A proceeding can never be
cancelled, neither does the Government have any authority to cancel the L/A proceeding
initiated under the said Act, 1948. Mr. Rahman further submits that section 47 of the said
Ordinance, 1948 gave lifeblood to the proceeding in question even after the said Act, 1948
ceased to have effect. Again, Mr. Rahman, submits that in view of section 16 of the said Act,
1948 read with section 8§ of the General Clauses Act, 1897 the proceeding of the said Act is
still surviving. Therefore, as Mr. Rahman submits the Rule is liable to be discharged because
no proceeding once initiated under the said Act, 1948 can be cancelled.

9. Perused the affidavits along with the documents submitted by the parties. Heard the
learned counsels appearing for the petitioner as well as the respondent.

10. We find that the L/A case in question, i.e., the L/A Case Nos. 12/1970-71 and
13/1970-71 were initiated under the (Emergency) Requisition of Property Act, 1948 (the Act,
1948). The said Act, 1948 was a temporary Act of Parliament. Section 1(4) of the said Act,
1948 provides that the said Act, 1948 shall remain in force for a period of 34 years. The said
Act, 1948 came into force with effect from 16™ August 1948 as Dhaka Gazette Extra of 16"
August 1948 published on the strength of section 1(3) of the said Act, 1948 brought the said
Act, 1948 into immediate effect on publication of the said official gazette. Therefore, the said
Act, 1948 ceased to have effect after 34 years, i.e., from 16" August 1982. Hence, the said
Act, 1948 having expired with effect from 16™ August 1982, the said Act, 1948 ceased to
exist with effect 16™ August 1982.

11. The consequence of cessation of a temporary Act by efflux of time is articulated by
Indian Supreme Court in the case of S. Krishnan v. State of Madras reported in AIR 1951
S.C. 301 (at paragraph No. 10) as follows:

“The general rule in regard to a temporary statute is that, in the absence of special

provision to the contrary, proceedings which are being taken against a person under it will

ipso facto terminate as soon as the statute expires (Craies on Statutes, Edn. 4, p. 347).”

12. In another Indian case of Ram Chandra v. State of Rajashtan reported in 1972 Crl. L.
J. 1386, Rajashtan High Court relying on the decision of Indian Supreme Court of AIR 1951
SC 301 held that —

As a general rule and unless it contains some special provision to the contrary, after a

temporary Act expires no proceedings can be taken upon it and it ceases to have any

further effect. Therefore, offences committed against temporary enactments have to be

prosecuted and punished before the Act expires and as soon as the Act expires, any

proceedings which are being taken against a person will ipso facto terminate.

13. Likewise, in a Full Bench decision of the Calcutta High Court, reported in Rabindra
Nath v. Gour Mondal, AIR 1957 Cal 274 (FB). It was laid down:

“Ordinarily, no action can be taken under a temporary statute after it has expired and all

proceedings pending at the date of its expiry terminate automatically. But there may be

provision to the contrary in the Act itself. And it has to be seen whether it contained any

provisions indicating an intention that even after its expiry it would remain alive for

certain purposes.”
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14. In another Fully Bench decision of the same High Court in Tarak Chandra v. Ratan
Lal. Air 1957 al 257 (FB) it has been observed:

The general rule is that unless it contains some special provision to the contrary a

temporary Act ceases to have any further effect after it has expired. No proceedings can

be taken under it any longer and proceedings already taken and pending terminate

automatically as soon as it expires.”

15. No provision of the said Act, 1948 provides that the proceeding pending under the
said Act, 1948 shall continue after cessation of the said Act, 1948. Hence, in normal course of
action the said L/A proceedings initiated under the said Act, 1948 were supposed to
terminate/determined/ceased to exist with effect from 16™ August 1982. But before 16"
August 1982, the Acquisition & Requisition of Immovable Property Ordinance, 1982 (the
Ordinance, 1982) came into being on 13" April 1982. Section 47 of the said Ordinance, 1982
saved the proceedings initiate under the said Act, 1948 as if the said Act, 1948 were not
expired so far the proceedings already initiated under the said Act, 1948 are concerned.
Section 47 of the said Ordinance, 1982 reads as follows:

“47. Special savings relating to expired EB Act XIII of 1948- Notwithstanding the
cessation of the Emergency Requisition of Property Act, 1948, on the expiry of the period
of its operation, all proceedings and matters, including all notices, notifications, and
orders, relating to requisition or acquisition of any property or compensation or award in
respect of any property requisitioned or acquired and all applications and appeals pending
before any authority, arbitrator or court under that Act shall be continued, heard or
disposed of as if that Act had not ceased to have effect and were continuing in operation.

16. Therefore, even after expiry of the said Act, 1948, the said L/A proceedings were
surviving and continuing by dint of section 47 of the said Ordinance, 1982, and the said L/A
proceedings were continuing under the said Act, 1948 as if the said Act, 1948 were not
ceased so far the said L/A proceedings are related.

17. Therefore, the said L/A proceedings were continuing only on the strength of the said
section 47 of the said Ordinance, 1982. But section 50 of 3 ¢ ez ¢ TFATLT e,
2034 (The Act, 2017) repealed the said Ordinance, 1982 with effect from 21* September,
2017. Therefore, section 47 of the said Ordinance, 1982 has been repealed with effect from
21 September, 2017. Hence, the buttress, i.e., the said section 47 of the Ordinance, 1982,
upon which the said L/A proceeding was hinging on, was removed. Therefore, unless any
provision of the said Act, 2017 saves the said L/A proceedings, on repeal of the said section
47 of the Ordinance, 1982, the said L/A proceedings fall on the ground.

18. Section 50 of the said Act, 2017 saves only the proceedings initiated under the said
Ordinance, 1982. Section 50 of the said Act, 2017 reads as follows:

“@o | dREIAI 8 (@FEO - (3) Acquisition and Requisition of Immovable Property

Ordinance, 1982 (Ordinance No. II of 1982), o3 T Syion Iferan Sfafe, qerrm axe

230 |

(2) T& ST AfEeFael Wge T2 AA-

(F) T (I IG-F4 ¢ 7S (S TG I FRGET 9% AZC S Fo A 2T Il 21y 230

(%) emg 7= (@I, Reef®, S, Foome I @EMm «8 NReaq a4 ewe @i+, f[Keafe, s,

SO AT (AT T 1o 230 AR
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() TP FGAT, AREGOT R TG NG GIRYFE ANCA (P KT gy 2afseeT,
iy 1 2eTr 7R, B OO HeI I (@ TE T AT =7 WL |

19. On plain reading of section 50 of the said Act, 2017 we find that section 50 saves only
the proceedings or actions taken under the Ordinance, 1982. Section 47 of the said
Ordinance, 1982 never stated that after expiry of the said Act, 1948, the said proceedings
initiated under the said Act, 1948 shall be deemed to be continued under the said Ordinance,
1982. Rather section 47 of the said Ordinance, 1982 stated that after expiry of said Act, 1948,
the proceeding initiated under the said Act, 1948 shall continue as a proceeding under the
said Act, 1948. Therefore, by dint of section 47 of the said Ordinance, 1982, the proceedings
in question were continued as a ongoing proceeding under the said Act, 1948. But section 50
of the said Act, 2017 did not save the proceedings initiated under the said Act, 1948 and
neither did section 50 of the said Act, 2017 save the proceedings of L/A cases, which are
deemed to continue as a proceeding under the said Act, 1948 on the strength of section 47 of
the said Ordinance, 1982. Hence, the said L/A proceedings in question, which were initiated
under the said Act, 1948 have automatically been terminated or ceased to exist with effect
from 21% September 2017, when the said section 47 of the said Ordinance, 1982 was
repealed.

20. Now we will consider at what stage the said L/A proceedings in question was at the
relevant date of repeal of the said section 47 of the said Ordinance, 1982 on 21* September,
2017.

21. The respondent itself vide Memo No. €.9. (7 T 53/90-95-39v(R) dated 06.10.2016
(Annexure-G of the writ petition) informed the Divisional Commissioner, Dhaka
recommended as follows:

“o | AR ARTABAR efie O oz

3)(5) RO AT FRCS (7%, (R) ¢(¢) 4R eferams FRS (%, (9) ¢(q) FF o+ JRee 7],

(8) P! SCIMa~E FRCS (7R, (¢) B[7@ ARCS (7R, (v) (Tl SN R I v JLee

%, (q) FrwRe wepid 9fRTe (3%, () GT-S18E A FRee 1% | ey, wie R e B

7 BTEd IR 5.5 G TIPS W LIV AT AR |

Q) (3) e(d) AR @Ifo* =g, (2) ¢(9) RR @o* =g, () NAIN MR @io= =g, (8) =

GG ST SICR, (¢) T KR wipyfo Stg, (V) @91 @ 20776 STE, (Q) IS L@ =g 8 (v)

7Y 2B 71q AR | 7

Y | MG (TRPAl) TPV WY WIZT, S58b R ¢(q) TA-YRI WKARAFO G (NG A S

e TR | 58 52/90-9 R T @ (FEW TG (TS aFIfre 71 2ew T R @ () TA-

4RI fOET Tifre =1 | (R F 93 GRS i T, eerif TR T9¢ e w77

TR 1 R (GG ARG ZF, TICHE 53/90-9 TR T ¢ (% Mo a1 Froagma W ogogo

3,5%9.00 (QIF TEIF GF*S AT BT 7R S SF Wi 50 CIISIEE M FAT (TS #AF |7

22. Further, the requiring body, i.e., Bangladesh Water Development Board by its Memo
No. L/21/1788 dated 04.12.2016 (Annexure-I of the writ petition) informed the respondent
that the lands in question the said L/A case are no more required. In turn the respondent vide
its Memo No. &7 @ (7 R 53/90-95-988(7R) dated 22.12.2016 (Annexure-J of the writ petition)
informed the Divisional Commissioner of Dhaka Division that the requiring body does not
require the said land in question. We herein reproduce the relevant information given by
respondent in the said Memo dated 22.12.2016 as below:

AR AT AT eeba TR FTe T A PRICR (NI @19, (T TR 33/90-95-9 WAfK@ziFo©

5.5 UFF G SHIZO (AT I | TRIOTS dobr@-dobrb-dobd R AT TF IO 5.5 GFF &I
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ofil Sfarzel SR BT oA [@rel-y , ATCIAT, DIl FEF (BTl @i, NfAele @ 65 AT v
| TS SfHeReFe TG eyl TRER ATAEH IR 1”7

23. The respondent earlier vide Memos dated 07.07.2012 (Annexures-D & D(1) of the
writ petition) requested Commissioner of Dhaka Division to publish gazette notification. But
we found that till date or at least on/or before 21.09.2017 no gazette notification under
section 5(7) of the said Act, 1948 has been published. Therefore, we are of the view that after
repeal of section 47 of the said Ordinance, 1948 with effect from 21.09.2017, there is no
scope to publish any gazette notification under the said section 5(7) of the said Act, 1948,
because as we have observed above the L/A proceeding became non-est with effect from
21.09.2017 when the said section 47 of the said Ordinance, 1948 was repealed.

24. Another important aspect is that section 5(6) of the said Act, 1948 imposes a
mandatory requirement of obtaining decision of the Government for acquisition of the
property in question and such decision is final. Admittedly there is no report of Deputy
Commissioner as required under section 5(5) of the said Act, 1948. It is also admitted
position that there is no decision of the Government for acquisition of the property in
question. The respondent in its affidavit-in-opposition dated 06.03.2018 (paragraph 10) stated
that “it needs to be stated here that Section 5(5) of the said Act, 1948 provides for sending the
case by the Deputy Commissioner to the Government for final decision whenever any
objection was raised and since no objection was raised against the L/A proceedings, the
Deputy Commissioner sent the case for publishing gazette notification as per section 7 of the
said Act”. But having read the said section 5 of the said Act, 1948 along with other
provisions of the said Act, 1948, we find that there is no provision under which Deputy
Commissioner, i.e., respondent or any other authority except the Government can take
decision of acquisition of property under the said Act, 1948. Only the decision of the
Government for acquisition is final. Hence, the proposition of the respondent that since there
is no objection against the acquisition, the respondent can take decision to acquire the
property is fallacious. Therefore, we are of the view that there being no decision of the
Government for acquisition of the property in question, there is no valid acquisition of the
property and in the meantime the said proceeding having become non-est due to repeal of the
said section 47 of the said Ordinance, 1982, there is no further scope to take decision for
acquisition of the property.

25. Therefore, we find that the Divisional Commissioner rightly found that there is no
proceeding (@) of the said L/A Case and as such the Divisional Commissioner rightly
vide the Memo dated 30.05.2017 (Annexure-A of the writ petition) directed respondent to
cancel the said L/A proceeding.

26. In view of the above, we find merit in the Rule. Hence, the Rule is made absolute.
Hence, the action of the respondent in failing to cancel the Land Acquisition case No.
12/1970-71 pending before the respondent in compliance of the decision of Division
Commissioner, Dhaka as evinced in Memo No. 0¢.85.9000.050.58.003.5%-Y0o(3R) dated
30.05.2017 of Divisional Commissioner, Dhaka (Annexure-A) is hereby declared to have
been done without lawful authority and is of no legal effect. Further, the respondent is also
hereby directed to cancel the Land Acquisition Case No. 12/1970-71 pending before the
respondent in compliance of the decision of Divisional Commissioner, Dhaka in Memo No.
0€.85.9000.050.58.005.54-o(3R) dated 30.05.2017 of Divisional Commissioner, Dhaka
(Annexure-A).

27. Communicate the judgment at once.



