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It is well settled that in exercise of executive functions of the government, the
government can issue circulars, notifications, paripatra etc. to keep its work transparent.
Such notifications or circular etc. may be issued in order to give benefits of the enlisted
freedom fighters, which is no doubt an appreciable job by the government. But in doing
so, the government cannot amend the parent law, namely the definition of freedom
fighter as provided by Article 2(h) of P.O. 94 of 1972.

When parliament itself cannot fix the age of freedom fighters as the fixing of such age of
freedom fighters will be contrary to the Speech of Bangabandhu and the Declaration of
Independence by Bangabandhu, which are part of the Constitution, the same
Parliament cannot empower the government to fix such age. On this very simple ground,
this empowerment '¥& ICH IR I FFE Fed f4ffae 7w Aww W4 as incorporated in
the definition of = Y&t under section 2(11) of the Bangladesh Freedom Fighters
Welfare Trust Act, 2018 (Act No.51 of 2018), has become untra-vires the Constitution.
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It has long been decided by various judicial pronouncements that which you cannot do
directly, you cannot do the same indirectly. As stated above, when the Parliament itself
cannot fix the age of the freedom fighters even by enactment of law without amending
the Constitution, it cannot empower anybody including the government to fix such age
of freedom fighters.

JUDGMENT

SHEIKH HASSAN ARIF, J

1. Since the questions of law and facts involved in the aforesaid writ petitions are almost
same, they have been taken up together for hearing and are now being disposed of by this
common judgment.

2. The petitioners, who are claiming themselves to be the enlisted and gazetted freedom
fighters, have challenged in these writ petitions the actions of respondent authorities stopping
their honorarium that they were receiving as freedom fighters as well as the memoranda
issued on different dates by which minimum age of freedom fighters during liberation war
have been fixed by the government.

3. Back Ground Facts:

3.1. Facts, relevant for disposal of the Rules, are that, according to the petitioners,
they were juvenile/child freedom fighters and joined the war of liberation to
liberate this country in response to the call of Bangabandhu Sheikh Mujibur
Rahman. It is contended by them that they fought in different frontiers during
liberation war under the leadership of different sector commanders and,
accordingly, they made their marks as child/juvenile freedom fighters and
even lost some of their juvenile colleagues in such war. That after the war of
liberation i.e. after independence of Bangladesh, they were accordingly given
certificates by the concerned authorities including the government and their
names were published in ‘Muktibarta’, which is commonly known as ‘red
book’ and, subsequently, their names were published as freedom fighters in
the gazette of the government. It is contended by some of the petitioners that
though they were physically fit enough to participate in the liberation war,
their SSC certificates were subsequently prepared with wrong dates of birth
showing less age as that was the practice at the relevant time as adopted by the
teachers and parents. It is also contended that child/juvenile freedom fighters,
warriors or solders are not new concept, rather it has long history going back
to the World War-I and that the participation of the child and juvenile freedom
fighters in the war of liberation has been recognized by various historians in
this country who wrote on the history of liberation war, in particular the book
‘“Jfegra Fe-ferimma s@mE", as written by Major Kamrul Hassan Bhuiyan.
However, the petitioners have found in 2015 that the government started
fixing the minimum age of freedom fighters at the time of liberation war by
issuing different Paripotro, Nirdeshika and memo from time to time
purportedly on the recommendation of the Jatiyo Muktijoddha Council.

3.2. It is commonly contended by them that since they have fought the war of
liberation responding to the call of the Father of the Nation Bangabandhu
Sheikh Mujibur Rahman, who did not make such call with any discrimination
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3.3.

3.4.

3.5.

or to any particular group of citizens, rather to all the citizens of Bangladesh
irrespective of their age, and since the such call of Bangabandhu and his
declaration of independence have become part of the Constitution, government
is not empowered to change the status of the petitioners as freedom fighters by
fixing a minimum age at any particular time for being such freedom fighters.

By obtaining the Supplementary-Rule challenging the definition of ‘Valiant
Freedom Fighters’ as provided by Section 2(11) of the Bangladesh Freedom
Fighters Welfare Trust Act, 2018, in particular the empowerment of the
government by such definition to fix the date of freedom fighters, it is
contended in Writ petition No. 7251 of 2016 that this provision is ultra-vires
the Constitution inasmuch as that the same has empowered the government to
fix the date of the freedom fighters retrospectively who fought the war of
liberation in 1971. It is contended therein that this empowerment of the
government by the Legislature cannot be done inasmuch as that the same has
given unguided power to the government and that the same is contrary to the
historic speech of Bangabandhu Sheikh Mujibur Rahman and his declaration
of independence as incorporated in the Constitution. It is also contended that
such power cannot be given to the government inasmuch as that the same has
given the power on the executives to fix the date of freedom fighters
retrospectively, in particular when the executives are not in a position to
determine such age after 45 years of the liberation war as to whether a
freedom fighter at certain age was competent to participate in the liberation
war.

With the above backgrounds, the petitioners obtained the aforesaid Rules
challenging the said memos fixing the minimum date of freedom fighters as
well as the provisions of Section 2(11) of the Bangladesh Freedom Fighters
Welfare Trust Act, 2018 (Act No. 51 of 2018) in so far as the same relates to
the empowerment of the government to fix the age of the Freedom Fighters
time to time.

The Rules are opposed by the government by filing affidavit-in-opposition and
supplementary-aftidavit-in-opposition in one writ petition, namely in Writ
Petition No. 15155 of 2016, contending mainly that after enactment of the
Freedom Fighters Council Act, 2002, in particular the provisions under
Section 7(jha) therein, the Jatiyo Muktijoddha Council (JAMUCA) has been
conferred with the power by the Parliament to prepare the list of genuine
freedom fighters and to determine the forgery in the certificates of the freedom
fighters and, accordingly, to recommend the government for cancellation of
such freedom fighters’ certificates. In doing so, it is contended, JAMUCA
initially recommended the government for fixing the minimum age of freedom
fighters at 13 years on 26.03.1971 and, subsequently, made further
recommendations to change the said age and finally the same was changed on
such recommendation to 12 years 6 months on a particular date in 1971.
Therefore, it is contended that, since JAMUCA has been empowered by the
Parliament to detect exploitation of the benefits of freedom fighters given by
the government time to time and to detect the forged certificates of freedom
fighters in order to publish the list of genuine freedom fighters and to
recommend accordingly, the government has fixed the said ages on
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3.6.

JAMUCA'’s recommendation and, as such, has committed no illegality.
However, by a subsequently filed supplementary-affidavit dated 06.05.2019 in
Writ Petition No.15155 of 2016, it is contended by this respondent that such
age limit will only be applicable to the new enlistment of freedom fighters,
and not to the freedom fighters who have already been enlisted and gazetted.

It is also contended by this respondent that with the enactment of Bangladesh
Freedom Fighters Welfare Trust Act, 2018, in particular with the conferment
of power on the government by the definition of ‘Valiant Freedom Fighters’ as
provided by Section 2(11) of the said Act, the government became empowered
to fix such ages of freedom fighters time to time. Therefore, according to this
respondent, no illegality has been committed and that such empowerment by
the Parliament should not be held to be ultra-vires the Constitution.

4. Submissions:

4.1.

1y

2)

3)

Learned advocates appearing for the petitioners, namely Mr. Omar Sadat, Mr.
A.B.M. Altaf Hossain, Ms. Salina Akter, Mrs. Nargis Tanzim Khatun, Mr.
Md. Eunus Ali Akond, Mr. Sharif Ahmed, Mr. Shasti Sarker, Mr. Shuvrojit
Banerjee and Mr. A.R.M. Kamruzzaman Kakon have argued the cases at
length in favour of the petitioners. However, main legal submissions in this
bunch of cases has been made by Mr. Omar Sadat by referring to various
provisions of the Constitution as well as enactments and notifications,
circulars, Nirdeshika etc. as issued by the government from time to time. The
basic submissions of Mr. Omar Sadat, learned advocate, which have been
adopted by the learned advocates of the other petitioners in all writ petitions,
are as follows:

That the definition of the term ‘freedom fighters’ was given by Bangladesh
(Freedom Fighters) Welfare Trust Order, 1972 (P.O. 94 of 1972) immediately
after the liberation of this country in exercise of the power of the then
President Bangabandhu Sheikh Mujibur Rahman and the said definition did
not restrict anything as regards the age of the freedom fighters. Therefore,
according to him, that definition as provided by the said P.O. 94 of 1972
cannot be changed by the government without amending the said law;

That the said P.O. 94 of 1972 has empowered the government or the Board to
make Rules and Regulations for proper working of the said Presidential Order.
However, no such Rules and/or Regulations having been framed by the
government, the definition of freedom fighter as provided by the said
Presidential Order has been changed by the Government by different circulars
time to time without any lawful authority and as such the same cannot stand in
the eye of law;

By referring to the provisions under the Constitution, in particular the
Preamble of our Constitution and the provisions under the 6™ Schedule of the
Constitution as incorporated vide Article 150(2) containing particularly therein
the historic speech of Bangabandhu Sheikh Mujibur Rahman as delivered on
7™ March, 1971, the telegraphic declaration of independence as %iven by
Bangabandhu Sheikh Mujibur Rahman in the early morning of 26" March,
1971 and the proclamation of independence as given by the Mojibnagar
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4)

S)

6)

7)

Government on 10™ April, 1971, he submits that the same having become part
of the Constitution and since in the said speeches and proclamations, the
people at large of this country were urged to participate in the liberation war to
liberate the country from Pakistany occupying forces and since the petitioners
participated in the said liberation war on such call of Bangabandhu Sheikh
Mujibur Rahman irrespective of their ages, religions cast etc., the Government
cannot now change basic tenor of such historic speech and proclamations of
Bangabandhu Sheikh Mujibur Rahman as well as the definition of freedom
fighters impliedly given therein through such speech and proclamations
without amending the Constitution. Therefore, according to him, since the
fixation of ages of freedom fighters at different times by the government,
either on its own or on the recommendation of JAMUCA, being made
contrary to the provisions of the Constitution, the same are nothing but nullity
in the eye of law;

That since the aforesaid declaration of independence and speech of the father
of the nation became part of the Constitution, the same cannot be changed by
mere enactment of law in the Parliament, in particular by enacting Bangladesh
Freedom Fighters Welfare Trust Act, 2018, thereby changing the definition of
freedom fighters as given by such speech and declaration of independence.
Therefore, since the provision under Section 2(11) of the said Act, 2018 has
changed the said definition as incorporated in the Constitution without
amending the Constitution, the same has become void ab initio in view of the
provisions under Article 7(2) of the Constitution;

That since the Freedom Fighters Welfare Trust Act, 2018, in particular Section
2(11) of the same, has given unguided power on the government to fix the age
of the freedom fighters who participated in the war of liberation in 1971, such
unguided and unbridled power cannot be delegated by the Parliament and as
such the delegation of legislative power to the executives is beyond the scope
of the Constitution. Accordingly, the said empowerment of the government is
ultra-vires the Constitution.

That since child warriors, soldiers, freedom fighters is nothing new in this
world, rather it has histories as back as to the World War-1 wherein some
children of 8 years, 9 years and 12 years fought the war with gallantry and
were awarded different gallantry certificates, some children and juveniles in
Bangladesh were also not exception as they participated in the liberation war
and were awarded certificates for their gallantry. In this regard, he has referred
to the awarding of ‘Bir Protik’ in favour of one such child freedom fighter
named Shahidul Islam (Lalu). He then referred to a detailed report published
on the said Shahidul Islam (Lalu) in Daily Ittefaq on 10.12.2014 showing him
in a picture on the lap of Bangabandhu Sheikh Mujibur Rahman surrounded
by Kader Siddique Bir Uttom and other freedom fighters;

Further referring to a decision of our Appellate Division in Freedom Fighters
Trust vs Mominul Haq, 14 BLC (AD) 2009-41, Mr. Sadat submits that since
the petitioners’ entitlement to receive honourariam regularly being curtailed
without any prior show cause notice or enquiry being conducted against them
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8)

9)

10)

on the basis of any allegation, such stoppage of honourariam and cancellation
of benefits are without lawful authority being violative of principle of natural
justice;

By referring to some schemes as adopted by the Indian Government to give
benefit to their freedom fighters, learned advocate submits that when our
neighboring country is providing more and more benefits to the freedom
fighters, who agitated and fought against the British Regime, our government
is reducing such benefits time to time by putting forward various hurdles for
the freedom fighters who have once been recognized as freedom fighters and
gazetted as such;

That if the provisions under Section 2(11) of Bangladesh Freedom Fighters
Welfare Trust Act, 2018 are allowed to remain in the statute book, any future
government, with hidden anti-liberation agenda, might take the advantage of
the said provisions and might further curtail the entitlement of the freedom
fighters as the said provision has given unguided power on the government to
determine the age of the freedom fighters retrospectively. According to him, if
such practices of empowerment of government is allowed, one day might
come when the freedom fighters will be declared as Razakars;

As against above submissions, Mr. Mokleshur Rahman, learned Deputy
Attorney General representing the Government, submits that under the Jatiyo
Muktijoddha Council Act, 2002, JAMUCA was empowered by the Parliament
to detect the forgery in the certificates of freedom fighters and to enlist the
genuine freedom fighters and, accordingly, to recommend the government for
cancellation of any such certificates. Therefore, according to him, since the
JAMUCA has time to time recommended the government to fix the age of the
freedom fighters to prevent the illegal exploitation of different benefits given
to the freedom fighters, the government has committed no illegality in
complying with such recommendation of JAMUCA and, accordingly, in
fixing such minimum ages of freedom fighters. He submits that with the new
enactment of Bangladesh Freedom Fighters Welfare Trust Act, 2018, in
particular the provisions under Section 2 (11) therein, the government has
been finally empowered by the Parliament to fix such ages of freedom
fighters.

5. Discussions, Findings and Orders:

5.1.

Before going into the merit of the arguments of the parties, let us first discuss
the history of the definition of the term ‘freedom fighters’ as has recognized
by the presidential orders, our Constitution and different laws. Even before the
Bangladesh Constitution came into being physically, the then President of
Bangladesh Bangabandhu Sheikh Mujibur Rahman issued President Order No.
94 of 1972 on 7" August, 1972, wherein the term ‘freedom fighter’ was
defined for the first time under Article 2(h) in the following terms:

“2(h) freedom fighter” means any person who had served as a member of any force

engaged in the war of liberation but shall not include members of the defence
Services or the Police or the Civil Armed Forces:”
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5.2.

5.3.

Under the said P.O. 94 of 1972, in particular Articles 16 and 17 thereof, the
government and the Freedom Fighters Welfare Board respectively were
empowered to make Rules and Regulations, not inconsistent with the
provisions of the said Presidential Order, for carrying out the purposes of the
said P.O. Admittedly, no such Rules and Regulations have ever been framed
under the said Presidential Order. The said Presidential Order went through
various amendments subsequently, but the relevant amendment in 1980 vide
Act No. 41 of 1980 is relevant in that by this amendment, the definition of
‘freedom fighter’ has been amended by excluding two other categories or
persons from the said definition, namely the government pensioners and any
other persons having any regular source of income. However, these
subsequent amendments are not very much relevant for the purpose of these
writ petitions.

The Government Servant (Seniority of Freedom Fighters) Rules, 1979:

This Rules of 1979 was framed by the President (circulated vide notification dated

24.12.1979) in exercise of the power of the President under Article 133 of the
Constitution. It has been stated in the preamble of the said Rules that the same
was framed after consultation with the Public Service Commission as required
by Clause (2) of Article 140 of the Constitution. It appears that this Rules of
1979 was in fact framed to recognize or declare the government officials as
freedom fighters who played role in favour of liberation of Bangladesh during
the war of liberation. Amongst others, Rule 4 of the said Rules gave two years
anti-dated seniority to the government servants who were determined as
freedom fighters as per the definition given by Rule 3 of the said Rules. The
said definition, as provided by the said Rules under Rule 3, is quoted below:

“3. Definition.-In these rules, unless there is anything repugnant in the subject or
context, “Freedom Fighter” means any of the following persons who being
employee on the 25™ March, 1971, of the erstwhile Government of Pakistan or of
the Government of East Pakistan/West Pakistan participated in the War of
Liberation, namely:

(ii) Those who officially reported to the Government of Bangladesh at Mujibnagar
and were accepted by the Government of Bangladesh;

(iii) Those who abstained from their duty under the occupation regime and did not
receive salary from that regime with a view to participating in the liberation
struggle, whether staying inside or outside Bangladesh, for a continuous period of
not less than three months immediately preceding the 3" of December, 1971, and
did not serve under any other Government or under any organization which was
not under the control of the Government of Bangladesh but could not formally
report to the Government of Bangladesh at Mujibnagar;

(iv) Those who expressly declared their allegiance to the Government of
Bangladesh from abroad and thereby defected from service under the else while
Central or Provincial Government before the 31" of October, 1971.

(v) Those who worked for the liberation struggle and carried out instructions of the
Government of Bangladesh at Mujibnagar during the period from the 1 7" April to
the 10™ December, 1971 but has not openly declared their allegiance to the
Government of Bangladesh from abroad for tactical reasons and under clear and
recorded instructions from, the Government of Bangladesh at Mujibnagar; and
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5.4.

(vi) those who suffered imprisonment or detention in the hands of occupation army
and on release were not reinstated or were dismissed or removed from Service or
did not join Service before 16" December, 1971

Therefore, it appears that, for a particular purpose of giving benefit to the
government servants who played Role in favour of the Mujibnagar
government or played role in various countries in favour of the liberation war
of Bangladesh, the government has given them recognition as ‘freedom
fighters’ by incorporating them in the above quoted definition. In this regard,
Article 133 of the Constitution may be quoted below:

“133. Subject to the provisions of this Constitution Parliament may by law regulate
the appointment and conditions of service of persons in the service of the Republic:
Provided that it shall be competent for the President to make rules regulating the
appointment and the conditions of service of such persons until provision in that
behalf is made by or under any law, and rules so made shall have effect subject to
the provisions of any such law”.

It appears from the above proviso to Article 133 that the Constitution has empowered the

5.5.

Hon’ble President to make Rules regulating the appointment and conditions of service
of the public servants until any law in that behalf is made. Therefore, in exercising the
power to make Rules regulating the appointment condition of service of the public
servant, whether the president can give a new definition of ‘freedom fighters’ by Rule
3 of the said Rules of 1979 remains a big question, in particular when the definition of
freedom fighter as given by PO 94 of 1972 was still operative at the relevant time.
However, since this issue is not relevant in these writ petitions, we do not need to go
any further thereon.

Jativo Muktijoddha Council Ain, 2002

Subsequently, Parliament enacted the above Act in 2002 (Act No. 08 of 2002) and

gazetted the same on 07.04.2002 in order to establish or create a Council
under the name ‘Jatiyo Muktijoddha Council’ (JAMUCA). Amongst various
other acts, Section 7 (Jha) of the said Act provides that JAMUCA shall
prepare the list of genuine freedom fighters and shall detect the forgery in the
certificates of freedom fighters and, accordingly, shall recommend the
government for cancellation of such certificates. Neither this Act No. 08 of
2002 has defined the term ‘freedom fighter, nor the same Act has amended the
already existing definition of the term ‘freedom fighter’ as provided by Article
2(h) of P.O. 94 of 1972. This Act has not also given any power on JAMUCA
to redefine the term ‘freedom fighter’. It has only empowered JAMUCA to
prepare the list of genuine freedom fighters, to check the certificates of such
freedom fighters, to detect the forgery therein and to recommend the
government for cancellation of such certificate, if they are found to be forged
certificates. Therefore, we have not found anything in this Act under which
JAMUCA can recommend the government for fixation of the minimum age of
freedom fighters, in particular when such fixation will in fact change the
definition of the term ‘freedom fighter’ as provided by Article 2(h) of the P.O.
94 of 1972. On the other hand, like P.O. 94 of 1972, Sections 25 and 26 of this
Act have empowered the Government and Council respectively to make Rules
and Regulations for carrying out the purpose of the said Act. Admittedly, no
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such Rules or Regulations have yet been framed either by the government or
by the JAMUCA.

5.6. Bangladesh Muktijoddha Kalyan Trust Act, 2018 (Act No. 51 of 2018):

Finally, the Parliament has enacted this Act No. 51 of 2018 and gazetted the same on
08.10.2018. By this Act, Presidential Order No. 94 of 72 has been repealed
and, accordingly, the term ‘freedom fighters’ has been renamed and redefined
by Section 2 (11) in the following terms:

3(33) “ omm o wifen fret oy o) o 7a0m F9F FIRATOR Qe Agl frn g
TR SO SITN-1% J0ad oFfo ¢ oard Al oz AR G d5ad RHTwa
QY B 22O SY FErTRa e e I7 FIT! Sreaa s Al g=me A& ¢
QNS IIAT 32 SRR TN A, Semd, S feda s Jfegea
A e SRR 3@ A @INES Teifde @3 T A, Yo Az, Ife
A @ Sy T e, e qife, 2w, o Fwe, 5 F1R6 SR AR
T @R TR S Ao T, Te AN IRME I TREE F9F 41O
AR 0wy, A Yot A o 230w, T9:-

) @ T G Y GPra AR ACH GRS Sfods SRR SRred [foq afmwe Fes
SRR 7N SEYE IR,

) @ A AW PR Jfegraa T [ SRgw S Jfeqrad A0 [{eow sawe aififeces
AR (@ FFE IEATAL Mo e 150 Az g «Aem sfifees;

o) T2 TR AT NlEeR AT AR (oo AI) T T A FAHIET T 7S
fIea it =t SfifeeE;

9) Yo SIReFIR @ eleTed G TR (LG TR XS TG e G, @
(Member of National Assembl) 3 @%1.%.@ (Member of Provincial Assembly), TRl *RISIFICa
sJo°fFqeaa w3 (Member of Constituent Assembly) &1t siely 283ifeee;

8) A FamE AR ¢ SRR TR FES fRrffos Fo w9 (I, @ ACARSrOSII
eifars frdifos T A1 AR cFa TP e e TN etrey 220 ;

B) FIAT ST ([@ORCIRI T P 8 TP @ N ¢ TR AR Jfegras ToeE wife
AT A JIETTH AN,

R) TN o WieTd 7hel (ATERG; @R

) Jeqaaica S7e I Y @aied biFArr anme afewre Brr 7w vrem, arf ¢ bfee-
BECICIN

(Underlines supplied)
By this Act, in particular Section 2(14), the term ‘Muktijoddho’ (Liberation War) has for
the first time been defined by the Parliament, which is also quoted below:
3(38) “Aegm” = wifon fProl Iy ¢ [oma = I FRTOR AR ATl il sAifwsif
A R @ SRS T @R ORI TN AT, S, STt qifRAr feera siolereroat
JIFICR FIATOR G 3593 RBITTE QU Wb 280 d Grres 78 A= Ia;

(Underlines supplied)

5.7. Therefore, it appears from the above definition of the term ‘Liberation War’
(If&g=) that the Liberation War is the war which took place in Bangladesh
between a period from 26 March, 1971 to 16 December, 1971 in response to
the declaration of independence as given by the father of the nation
Bangabandhu Sheikh Mujibur Rahman and the war which took place against
the Pakistani occupying forces, Jamati Islami and their associate forces
Razakar, Al-Bodor, Al-Shams. Therefore, this definition of ‘Liberation of
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5.8.

5.9.

5.10.

War’ again has recognized the ‘Declaration of Independence’ as given by the
Father of the Nation and participation of the mass people of this Country in
such Liberation War in response to such declaration.

However, the definition of “Valiant Freedom Fighter” (3% If&w@ml) as
provided by Section 2(11), has, amongst others, incorporated a new element
therein in that it has empowered the government, by the terms “®@ Wz A=A
T PR PGS [N4ifre T ANE W™, to determine the allowable age of the
freedom fighters who participated in the Liberation War during the said
period. Apart from the above four Legislations (three parent laws and one
delegated legislation), we have not found any other parent law or delegated
legislation dealing with the said definition of the term ‘freedom fighters’.
However, we have found some Nitimala, Nirdeshika or Paripatra issued by the
government during a period from November, 2013 to 11.02.2018 by which the
government has redefined and amended the term ‘freedom fighters’. The said
Nitimala, Nirdeshika, Paripatra etc (most relevant ones) are discussed below
one after another.

In November, 2013, the government, through the Ministry of Liberation War,
circulated a Nitimala under the title % Jfe@mma FHEere foge FfowE,
2013. There is no reference in the said Nitimala, either in the preamble or in
the body, as to under what authority or exercise of what power of the parent
law such Nitimala was framed and circulated. It appears from the said
Nitimala of 2013 that the same was in fact circulated by the government in
order to give certain benefits, namely the honorarium, to the freedom fighters,
and initially Tk. 3000/- per month was fixed as honorarium to be paid to the
freedom fighters. By this Nitimala of 2013, different committees down to the
Upazilla level were constituted for distribution of such honorarium or benefits
to the freedom fighters.

There is nothing wrong on the part of the government to frame such Nitimala
in order to give benefits to the best Children of the Nation. Rather, it is one of
the highly appreciable steps taken by the government to provide some benefits
to the freedom fighters which the previous governments hardly gave.
However, the problem arose when this Nitimala determined a standard under
the title Yo fofewsacem wewme (standard for identifying freedom fighters) at
Clause 4 of the said Nitimala. The said ¥"%® (standards) under Clause 4 of the
said Nitimala are quoted below:

08. Y& Hirewadn Tawes
Yol AfoxrEs seer Jfea s FyRfle Jfeiars Rs-
> Jem AT TFAEE 2o AHd i Y@@l v a/Jfer@ial TNRE Two@ 39 F41 0ACE;
2 AFAT SYANG FF FIHS JFCA Y GRE AIW, (SR IS FG(75] ZS AT e,
© w3 T Ifearet pue Sifrar (Yfers! weRz) Sege oE;
8 WA FITw ey a7 TG T (TS0 AP T OACZ; AR
¢ Yol Rera Ifeym Rags Teelem o poRsid 2FI*e TEiadns e TN T8y e |

5.11.

Therefore, it appears that the government has set some standards for
determining the freedom fighters in order for giving them benefits under the
said Nitimala and by setting up such standards, the government has,
knowingly or unknowingly, amended the then existing definition of “freedom
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fighter”, as provided by P.O. 94 of 1972. Not only that, by setting up such
standards (or amending the said definition), the government has not made any
reference to any power conferred on it by the Parliament under which such
amendment was made.

The twist in the definition of the ‘freedom fighters’ has not ended there. By a
further circular dated 02.09.2015 (which is specifically impugned in these writ
petitions), as issued under the signature of one Assistant Secretary of the
Ministry of Liberation, the government has given an instruction to the
concerned officials of the government as regards formation of the Zilla
Committee, Upazilla Committee etc. for giving benefits to the freedom
fighters probably pursuant to the said Nitimala of 2013, (though no mention of
the said Nitimala has been made therein). In this impugned circular dated
02.09.2015, the definition of the ‘freedom fighters’ has again been changed in
the following terms:

() ©ret atfda T RewI-
F) I AN Y& TUR SR (FERMS! FERE) WY AR (TS Iferhl S
),

<) AR TN SO SR SBGE BTE; ..o,
o) T TG F6 ASTIHRTS JFTT IEAE AW, (FRR FAS FISH S Faw4rar
o,
v) Yfem RaTs TFAE 0o A 10T JG@a AMRE Aewmo@ 2 I FRCR 3R IR T
q TFCATH TS (TS M Pl AR (O TG AT ATAAGLIA TR T AFCS
A G2 CITECHR W TR 0 TS A el Aeee 209)

(8) “RIThe IfFTara N ©rel Rreat FeRfie Rarnz Rt wats 2e-

<) fafey siwee SRS B R Few I & w9, % FIE, Jo/v7wew, @/, trmlwm
Torifn FRfas oot e fReaws;

) AW AR cF@ G sN1dw/ga AT ool eme 1 I @ q@eerR e fraes ww
TFECH (2 FACS A,

) WM, CTEB, SN AW, YGAre]/SROR SifeTa T99 ANAFNARA SCEACE ©orel 2ifed Arw
YRR ©if ABIE-AZIR FAC 2,

q) TR, (@ 8 BAreEt A e S Yfecara A orel faewet T a7 FAEE
3R G NG LFSTAV THOECH (AT FACI;

8) el A (F@ SIOTOING TN 4/090/359d I TAOT 30 IV T (A | I AR
CFG GAGART FMCF AIEF wFe WTo @1 GAGADT AW 1 AFCE EIE ARG Srahis
T AT (T @S A w2 i T oW qam ¢ aqenzfe i e owe Prae
T =011 Yo Yfer@maia cra I FeACH W6 2re eifae e Torm rifis F60e |

It appears from Clause (4) (Uma) of the above circular that the government has,
for the first time, fixed the minimum age of the freedom fighters at 13 years as on
26.03.1971. Further, it has been directed by the government that for determining
such age, the SSC certificates shall have importance and, in the absence of such
certificates, passports and other documents may be relied upon.

This fixation of minimum age has not stopped there. By another memo dated
25.04.2016, Clause 4(Uma) of the said Circular dated 02 September, 2015 has
been amended in the following terms.
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“F) @ oD 8 TR FRCFT P’ ATRA 0.00.559 OIRTIT ARICS ya.02.20%0  wIfwd
e wrem e e 08 BN TSR ‘@ A I ST TN ooy Siferwr, we
GO TR G2 WA A1 SUNa 2fSTrHe Tm Sty Oitid THed ©0.53.559) wificd
Yfegaaens I S0 I7d 4R T 2| S UMHET CF@ I FE@aE I A0EE T 28.090.5595

wifftd do 29 IR AFE|”

5.13.

5.14.

&

(Underlines supplied)

Therefore, by the above amendments, two categories of freedom fighters were
created and two dates were fixed for the said two categories of freedom
fighters. One category being the category whose names were published in the
Indian list of freedom fighters mjm jo¢J?h;aN; and whose certificates were
attested by the Hon’ble Prime Minister, the other category being the general
freedom fighters. There is nothing on record to justify this creation of two
categories of freedom fighters. We have not been able to know the position of
JAMUCA as regards fixation of these dates and minimum ages. Apart from
the statement in the affidavit-in-opposition of the government that they have
done so on the recommendation of JAMUCA, JAMUCA itself has not cared
to respond to the Rules issued by this Court. Therefore, we have not come to
know as to on what basis these dates and ages were recommended by
JAMUCA or these two categories of freedom fighters were created by
JAMUCA, in particular when JAMUCA was not given any power under the
JAMUCA Act, 2002 to amend the definition of ‘freedom fighters’ or to create
different categories of freedom fighters.

Now another twist was in offing. Vide gazette notification dated 10.11.2016, a
decision of the government vide notification dated 06.11.2016 was published.
It was contended therein that the definition of Muktijoddha and the age of
Muktijoddha were re-determined by the government on the recommendation
of JAMUCA. The concerned gazette is reproduced below:

wfSfe e
FENF TGS IS

TSI, TSFA S0, 0DV

foleTSR AIFCA TIF
Yo Raws wgee™

g

©Ife ; 33 FIFSF 3839 F3/ob FoFH 0DV s

T ¢ “Ifomm @3 A 8 I3 Fdad |
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T 81.00.0000.008.85.300.05-S0-TOR  Y&@E FEMHCeR  JARCRE ST FF©
JErmaifed b RS ¢ JZeey Sifes geea s “YerEm” 3 A ¢ I st e
SHIEGH

Tegat ¢ ‘TR el IoRF (1 Yo =N F9F TSR (AR G M 5593 FTER b ¢4 [> 20
S TR #I@ IEE M @ 59 Jfe AFNMR T2 FI-T! TS 0% Ieqra AHaRe TR
SRR Yo R ooy g 32l

) @ 78 e Ieq0a T T AR A Sfeers o ©ired [feq Gz /aifme Feest
TN TOYE FCACRH;

<) (1 31 JIGTTTAT PGS Y eqead TN AT SRS Nerad ATF [0 S @A 932
@ 737 @ (iR T Rey s o e g @raes;

) IR egEera TN IS AlaEred AT TR (A ATFR) A IS/
2t it e Feacee;

) 17 MM, <ffer!, Eforera, SeeT Aifenia Wen A Yfeqra Al SIeeazel SRR,

8) WY@ AT 8 ololEred] T TIFER (YR TRFR) AR TG NgqQasiel
(MNA) ¢ qufsiqera (MPA) ( s\eiifeam swon);

5) ~ffFIf 2= MA@ Sera TR F@ i Fided (Jrrr);

%) T8 AT @OR @@A FEA ¢ FAFAT @R O 8 (TR AME Wi e I
IS OEH

) FIE 1N FHIA TR CATANGIH;

) Yeaite e YERET BRI e (fe1e Bt Tie, T97 8 AZFRIH |

o} | Yfer@ral fRrR ToTond SRYfed (Fa [ERmR ITT u-00-353) SIfFTd TAOHA »0 I&F T(©
A

00| T 2Sl#NG G S T G T STy S A

BlERIICERC (e tze
T3 WEJIA TN TR
Tomfea|

(Underlines supplied)

By this gazette notification, in particular Clause 2 thereof, the government fixed the
minimum age of freedom fighters at 13 years on 26.03.1971 and it was
provided therein that such age limit would apply only in respect of new
enlistment of freedom fighters. Therefore, it appears that the government has
shifted from its earlier position as regards determination of the minimum age
of freedom fighters who were already enlisted. Now the government declares
that this age fixation will only apply in respect of new enlistment as freedom
fighters.

5.15. The surprises did not end there as further surprises were in the pipe line. By a
Paripatra, as issued by the government vide memo dated 19.06.2017,
regarding the entitlement of freedom fighters quota and benefit at the time of
recruitment, admission and PRL in respect of employees of different
Ministries, establishments, bodies and universities, the government again
shifted its position. According to this Paripatra, to avail of the benefits of such
freedom fighters quota at the time of appointment, admission or obtaining
PRL, the age of the freedom fighters must be minimum 13 years on or before
30.11.1971. There is nothing in the said Paripatra as to whether this re-fixation
of date has been done on the recommendation of JAMUCA. This Paripatra
dated 19™ June, 2017 was to be amended by memo dated 17.01.2018 issued by
the government whereby the government re-fixed the said minimum age of
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freedom fighters at 12 years 6 months as on 30.11.1971 or before and this
amending circular has been notified vide notification dated 21.01.2018 and
published in the gazette on 31.01.2018, which have been impugned by the
petitioners by way of Supplementary Rules issued by this Court. By this
gazette notification, Clause 2 of the earlier notification dated 06.11.2016
(published in gazette on 10.11.2016) has been substituted in the following
terms:

“gfETRITIR T 90.53.5593 SR ReeTt O A FAATH 32 I 0L TP © TR
Therefore, it appears that while the earlier gazette notification dated
10.11.2016 fixed the age at 13 years as on 26.03.1971 making it applicable
only to those freedom fighters who would be enlisted as new freedom fighters,
by this subsequent amendment as published in the gazette on 31st January,
2013, the amended age of 12 Years 6 months as on 30.11.1971 was made
applicable to all freedom fighters. Therefore, since it is evident from this
gazette notification dated 31 January, 2018 that this age criteria will apply to
all freedom fighters, the position taken by the respondent No.l in
supplementary-affidavit dated 06.05.2019 in Writ Petition No.15155 of 2016
is not correct. By a subsequent notification, being Paripatra dated 11.02.2018,
the government has reaffirmed its position as regards fixation of such date of
freedom fighters in the following terms:

“re! gifed THE ST I ©o/sd/35qd VBT wifird [F@ OF A FHATF 33 IV ol I (S
7@, 9die @ I JFer@ma o o vo.oc.dves RiBIH 27 [afbe @ T

5.17.

(Underlines supplied)

Interestingly, by this Paripatra, the government has also fixed the required date
of birth of the freedom fighters being 30.05.1959 or before.

As stated above, there is nothing in the above mentioned circulars, Paripatra,
Nitimala etc. that the same were issued by the government either in exercise of
its power under any parent law as enacted by the Parliament or by any
delegated legislation. It has also not been mentioned in the said Circular,
Paripatra or Nitimala that the government fixed the said ages or dates in
exercise of any power conferred on it under any Act of Parliament. In particular
to the latest notification being dated 2 April, 2018 and the Bangladesh
Muktijoddha Kallyan Trust Act, 2018 being published in the gazette on 08
October, 2018, it cannot be said that the said Circulars, Paripatra, Nitimala, as
issued by the government for fixing or re-fixing the age of freedom fighters,
were issued under its power conferred on it by Section 2(11) of the said Act
No. 51 of 2018. This being so, we have miserably failed to find any single
reference either in the said notifications, circulars, Paripatra, Nitimala or even
in the affidavit-in-opposition of the respondent No.l-governemnt that the said
fixation of ages or dates by the government time to time was done in exercise
of any power as delegated by parliament, in particular when such circulars have
defined, redefined and amended the definition of the term ‘freedom fighter’ as
provided by Article 2(h) of the P.O. 94 of 1972. Neither the P.O. 94 of 1972
nor the Act No. 08 of 2002 (Jatiyo Muktijoddha Council Act, 2002) has also
given any power to the government to amend the definition of the term
‘freedom fighter’ by way of fixing the minimum age of freedom fighters
retrospectively.
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5.18.

5.19.

5.20.

It is well settled that in exercise of executive functions of the government, the
government can issue circulars, notifications, Paripatra etc. to keep its work
transparent. Such notifications or circular etc. may be issued in order to give
benefits to the enlisted freedom fighters, which is no doubt an appreciable job
by the government. But in doing so, the government cannot amend the parent
law, namely the definition of ‘freedom fighter’ as provided by Article 2(h) of
P.O. 94 of 1972. However, we have frustratingly noted that the government
not only acted whimsically, it also acted without jurisdiction in determining
the age of the freedom fighters retrospectively without any such power being
conferred on them by any parent law. Nothing has been stated in the said
notifications, circulars or gazette as to how such dates were fixed and what
was the reason in fixing such dates. There is nothing in the affidavit-in-
opposition of the government as to why it was felt by the government or
JAMUCA that a boy below the age of 12 years and 06 months could not be a
freedom fighter, in particular when we have found in various books and
documents, as referred to by the learned advocate Mr. Omar Sadat, that there
is a long history in this world in support of child freedom fighters, soldiers and
warriors, particularly when we have taken note of the fact that Shahidul Islam
(Lalu), a valiant freedom fighter who was awarded Bir Pratik, was only 10
years of age when he took part in our liberation war.

Now with these circulars and Nitimala fixing minimum ages of freedom
fighters being 12 years 06 months on a particular date in 1971, the Bir Protik
award of Shahidul Islam (Lalu) would become non-existent. We do not find
any proper words to express our anger as against such unreasonable acts of the
government. It is recorded in the government documents that the said Shahidul
Islam (Lalu) was awarded Bir Protik by none other than the Father of the
Nation Bangabandhu Sheikh Mujibur Rahman. His picture in the lap of
Bangabandhu Sheikh Mujibur Rahman was published in the Daily Ittefaq on
10.12.2014. Even after publication of such news in 2014, we are surprised to
note that the government has stared the impugned scheme of fixing and re-
fixing the minimum age of freedom fighters. We are of the view that the
individuals concerned in fixing these ages of freedom fighters time to time by
ignoring the facts, that there was a Bir Protik who was aged 10 years at the time
of liberation war, should be made accountable for their such negligent act, in
particular when they did not have any legislative backing to do such acts. By
such acts of fixing and re-fixing the ‘freedom fighters’ age and amending the
definition of ‘freedom fighters’ without any legislative backing, the said
officials have insulted the very feeling of the people of this country and the
very respect of the people of this country towards the freedom fighters.
Therefore, we are of the view that, these notifications, circulars etc cannot
stand in the eye of law and the same should be declared without lawful
authority in clear terms.

Now the issue of definition of the term ‘freedom fighter’, as given by the
Parliament in 2018 by enacting JFH= Jf&w@am Femid GFS ®igd, 00,
(Bangladesh Freedom Fighters Welfare Trust Act, 2018) in particular the
definition provided therein under Section 2(11) under the title S5 Y&
(Valiant Freedom Fighters). By this definition, a power has been conferred on
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5.22.

the government to determine the age of the freedom fighters in the following
terms: “B& AE IRIE IT TR ¢S M 397 T 1g”. The question is:
when the majority of the people of this country, irrespective of their age,
religion, cast etc., participated in the liberation war in response to the call of
the Father of the Nation Bangabandhu Sheikh Mujibur Rahman, can the
Parliament now say that the government is allowed to fix the age of freedom
fighters who took part in the war of liberation in 1971.

As referred to by the learned advocate Mr. Omar Sadat vehemently, it appears
that the historic speech of 7™ March, 1971, as delivered by the Father of the
Nation Bangabandhu Sheikh Mujibur Rahman in the Race Course Maidan,
Dhaka, the telegraphic Declaration of Independence as given by the
Bangabandhu in the early morning of 26™ March, 1971 and the Proclamation
of Independence as given by the Mujib Nagar Government on 10 April, 1971
have been incorporated in the Constitution under 5™, 6™ and 7" Schedule by
Article 150(2) of the Constitution. The final call of Bangabandhu Sheikh
Mujibur Rahman in his historic speech on 7" March, 1971 was as follows:
“oTer &fi, STSIF WREW W A (Tgrg FAW #fe e o @R (oiime A
g Wiy, O A gge A T W, I W FEfR, 36w Fw 92 oo
TEE IF FW@ PR ITIFR| GAEE TN SNHA I AW, 9T A
FIRTOR A | & LT

The resonance of this call of independence is very much evident in his
telegraphic Declaration of Independence, being the last words of Bangabandhu
immediately before his arrest after the crack down on the night of 25™ March.
The same is quoted below:

“RX © TINE T I, WS R_eS @O T Y AECR ST I
TSR @, (@ @RI g, AR AR g Wieg, iR e e wigrs, 744 facs 2w
AR affray Fen AT weemE AR ¥ T e N RFre Refes =t
1 4% R pOIS e wEs 1 41 A% @R ol e

(Underlines supplied)

The historic speech of Bangabandhu on the 7™ March, 1971 and his
Declaration of Independence on 26™ March, 1971 have been recognized by the
Mujibnagar Government in its Proclamation of Independence dated 10™ April,
1971.

The admitted position is that these historic speech and declarations are now
part of the Constitution. Now the question arises when a part of the
Constitution by which the people of this country were urged upon to stand
against the Pakistani Army with whatever means they had, and on the said call
when some children participated in the war of liberation with whatever they
had, can they now be said or declared as non-freedom fighters by any Act of
Parliament? The answer is ‘No’. Without amending the Constitution, such
enactment cannot be made by the Parliament. Therefore, when Parliament
itself cannot fix the age of freedom fighters as the fixing of such age of
freedom fighters will be contrary to the Speech of Bangabandhu and the
Declaration of Independence by Bangabandhu, which are part of the
Constitution, the sane Parliament cannot empower the government to fix such
age. On this very simple ground, this empowerment ‘“®& ¥ AR ITT HI
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5.24.

5.25.

F9s fdifes I791 A" Wxr”, as incorporated in the definition of ‘I Jfewmar
under section 2(11) of the said Act No. 51 of 2018, has become untra-vires the
Constitution. It has long been decided by various judicial pronouncements that
which you cannot do directly, you cannot do the same indirectly. As stated
above, when the Parliament itself cannot fix the age of the freedom fighters
even by enactment of law without amending the Constitution, it cannot
empower anybody including the government to fix such age of freedom
fighters.

Apart from above, it appears from this very definition of I Yf&w@ml, as
provided by Section 2(11), that by such empowerment the Parliament has
given unbridled and unguided power to the government. No guidelines have
been indicated by the Parliament or no guidelines have been framed by the
government either by any valid Rules or Regulations. This empowerment of
unbridled and unguided power on the government is also hit by the doctrine of
reasonableness, and no such unbridled and unguided power can be given to
any delegatee by the Parliament as has been established by our Apex Court in
Dr. Nurul Islams’ Case, 33 DLR (AD) 201. Therefore, from the above
analysis of the said definition of 917 If@tral, in particular the said conferment
of power ‘“TF T@ IRMA T TFE F9& W4iRre 379 AW T as provided
therein, this Court is of the view that the same is ultra-vires the Constitution.
Accordingly, the same has become void ab initio.
In the course of hearing, it has come to our notice that a division bench of the
High Court Division in S.M. Sohrab Hossain vs. Bangladesh, 69 DLR-285
expressed a different view. While deciding a case on a Rule issued whether
there was any definition of the term ‘freedom fighters’, the said bench has
observed under paragraph 16 of the said reported case as follows:
16. That being the position we have found that from the beginning of 1972
definition of “Freedom Fighter” was very much there and time to time its
scope and ambit had been elaborated or restricted, for practical purposes. By
any stretch of imagination it cannot be said that there is no definition of
“Freedom Fighter”. It may be suggested that for all practical purposes the
government may further modify the definition of “Freedom Fighter” as it
exists should it require. But certainly it is within the domain and competence
of the policy of the government as well as the legislature.

(Underlines supplied)

After examination of above decision, it appears that the Rule in the concerned
writ petition was issued in the following terms:

“Let a Rule Nisi be issued calling upon the respondents to show cause as to why direction

5.26.

shall not be given upon the respondents to provide the definition of ‘freedom
fighters’ before preparing and publishing the final list of the Freedom
Fighters.”

Therefore, it appears that a writ of mandamus was filed seeking direction on
the government to provide definition of the term ‘freedom fighter’ and after
hearing the Rule issued therein, the said division bench found that there
already existed a definition of the term ‘freedom fighter’ in P.O. 94 of 1972.
Therefore, it was not necessary to provide any further definition. In taking
such view, the said division bench of this Court has made the above quoted
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observation under paragraph 16 of the reported case which was not the ratio of
the said case. Rather, it was the obiter dicta as because it was not an issue in
that writ petition as to whether the government was empowered to modify the
definition of the term “freedom fighter” as provided by P.O. 94 of 1972. The
only issue in that writ petition was whether the government or the concerned
respondents should be directed to provide definition of “freedom fighters”
before preparing and publishing the final list of freedom fighters. Therefore,
the view expressed therein under paragraph-16 of the reported case cannot be
regarded as stare decisis for this bench in deciding the issues in these cases, in
particular when the issue in these writ petitioners is whether the government
can fix, re-fix and amend the definition of the term ‘freedom fighter’.
Therefore, the said obiter is not binding on this bench and as such we are not
required to refer this matter to a larger bench as because we are disagreeing
vehemently with the said obiter of the said division bench.

In view of the above facts and circumstances of the cases, we find merit in the
Rules and Supplementary Rules and as such the same should be made absolute.

The Orders of the Court:

1) Rules and Supplementary-Rules are made absolute.

2)

Thus, all the circulars, in particular the circulars dated 02.09.2015 and
31.01.2018, in so far as the same relate to the fixing and re-fixing the
minimum age of freedom fighters, are hereby declared to be without lawful
authority. Consequently, the stoppage of the honorariums of the petitioners,
who have already been gazetted as freedom fighters, is also declared to be
without lawful authority. The government and the concerned authorities are
directed to continue payment of the honorarium of the said freedom fighters as
before with all arrears within thirty days from receipt of the copy of this
judgment/orders.

The definition of the term I Yf&w@mal (Valiant Freedom Fighters), as provided
by section 2(11) of the Bangladesh Freedom Fighters Welfare Trust Act, 2018
(Act No. 51 of 2018), in so far as the same relates to the conferment of power
on the government to determine the age of the freedom fighters at the relevant
time (“S¢ AN IR ] TSR IS 1RT® I797 AR 0™ is concerned, is
hereby declared to be ultra-vires the Constitution and as such the same has
become void ab initio.

At the end, we highly appreciate the laborious job of Mr. Omar Sadat, learned

advocate and his associates preceded by their laborious research in order to assist this Court.
Our judgment has been enriched by their tremendously good performance.

Communicate this.



