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13 SCOB [2020] HCD 

 

HIGH COURT DIVISION 

 

(SPECIAL ORIGINAL JURISDICTION) 

 
Writ Petition No. 7251 of 2016 
         
S.M. Sajjad Hossain, son of late Bozlur 

Rahman and late Jobeda Begum, 

Village-Khararia, P.O.-Khararia, 

Upazila-Kalia, District-Narail.  

……. Petitioner. 
 
Vs.   
 
Chairman, National Freedom Fighter 

Council, Ministry of Freedom Fighter, 

Goveremnt Paribahan Pool Bhavan 

Secretariat Link Road, Dhaka-1000 and 

others.  

…Respondents.  
 

Mr. Omar Sadat with  
Mr. Md. Jahangir Zamadder, Advocates 
 ..For the petitioner.  
 
Mr. Md. Mokleshur Rahman, D.A.G 
Ms. Shuchira Hossain, A.A.G with 
Ms. Samira Tarannum Rabeya, A.A.G  
  ..For the respondent No.2. 
with 
Writ Petition No. 11671 of 2016 
 
In the matter of: 
Md. Abul Hashnath Beg. Freedom Fighter 

……. Petitioner. 
 

Vs.  
 
The Government of Bangladesh and 
others.  

...........Respondents.  
 

Ms. Nargis Tangima Khatun, Advocate
  

....For the petitioner.  
with 
Writ Petition No. 14203 of 2016 
 

In the matter of: 
Md. Ahamad Ali and others 
 ……. Petitioners. 
 
Vs.  
  
Bangladesh and others.  
 …Respondents.  
 
Ms. Salina Akter, Advocate  
       ....For the petitioners. 
with 
Writ Petition No. 15155 of 2016 
 
In the matter of: 
Md. Rowshon Ali & others, Advocates 
 .. petitioners. 
 
Vs.  
   
Bangladesh and others. 
 
Ms. Salina Akter, Advocate  
 ........For the petitioners.  
 
Mr. Md. Mokleshur Rahman, D.A.G 
Ms. Shuchira Hossain, A.A.G with 
Ms. Samira Tarannum Rabeya, A.A.G  
  ..For the respondent No.1. 
with 
Writ Petition No. 15572 of 2016 
 
In the matter of: 
Md. Abdul Mannaf and others. 
 ……. Petitioners. 
 
Vs.  
 
Bangladesh and others.  

...…Respondents.  
 
Ms. Salina Akter, Advocate  

 ....For the petitioners.  
with 
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Writ Petition No. 16076 of 2016 
 
In the matter of: 
Neamat Ali Sheikh and others 
 ……. Petitioners. 
 
Vs. 
  
Government of Bangladesh and others.  
 ..…Respondents. 
  
Mr. Sharif Ahmed, Advocate  
       ....For the petitioners.  
with 
Writ Petition No. 625 of 2017 
 
In the matter of: 
Md. Rois-ul Mufassirin and others 
 ……. Petitioners. 
 
Vs.  
 
Bangladesh and others.  
 …Respondents.  
 
Mr. Md. Eunus Ali Akond, Advocate 
  
       ....For the petitioners.  
 
with 
Writ Petition No. 4395 of 2017 
 
In the matter of: 
Md. Anamul Haque and others 
 ……. Petitioners. 
 
Vs.  
 
The govt. of Bangladesh and others.  
 …Respondents.  
 
Mrs. Nargis Tanzim Khatun, Advocate 
  
         ....For the petitioners.  
with 
Writ Petition No. 14784 of 2017 
 
In the matter of: 
Md. Humayun Kabir and others 

……. Petitioners. 

 
Vs.  
 
Governemnt of Bangladesh and others.  

…Respondents.  
 

Mr. Sharif Ahmed, Advocate  
       ....For the petitioners.  
with 
Writ Petition No. 13163 of 2017 
 
In the matter of: 
Jatindra Nath Sen and others 
 ……. Petitioners. 
 
Vs.  
Governemnt of Bangladesh and others.  
 …Respondents.  
Mr. Sharif Ahmed, Advocate  
       ....For the petitioners.  
with 
Writ Petition No. 13262 of 2018 
 
In the matter of: 
Md. Abul Kalam 
 ……. Petitioner. 
 
Vs. 
  
The Secretary, Ministry of Freedom 
Fighter and Liberaton War Affairs, 
Goverment of the People’s Republic of 
Bangladesh, Secretariat, Dhaka and others.  

...............Respondents.  
 

Mr. Md. Eunus Ali Akond, Advocate  
       ....For the petitioner. 
 
Mr. Md. Borhan Miah, Advocate  
 ..For the respondent No.5. 
with 
Writ Petition No. 10736 of 2018 
 
In the matter of: 
Md. Siddiqur Rahman and others 
 ……. Petitioners. 
 
Vs.  
 



13 SCOB [2020] HCD  S.M. Sajjad Hossain Vs. Govt of Bangladesh & ors. (SHEIKH HASSAN ARIF, J)  139 

 

 

Governemnt of People’s of Bangladesh 
and others.  
 …Respondents.  
 
Mr. Shasti Sarker, Advocate  
       ....For the petitioners. 
with 
Writ Petition No. 12353 of 2018 
In the matter of: 
Md. Saizuddin alias Haji Mohammad Saiz 
Uddin Ahamed. 
 ……. Petitioner. 
 
Vs.  
 
Governemnt of People’s Republic of 
Bangladesh and others.  
 …Respondents.  
 
Mr. Shuvrojit Banerjee, Advocate  
       ....For the petitioners.  
with 
Writ Petition No. 11821 of 2018 
 
In the matter of: 
B.M. Amdad Hossain 
 ……. Petitioner. 

 
Vs. 
  
Governemnt of People’s Republic of 
Bangladesh and others.  
 …Respondents.  
 
Mr. Shuvrojit Banerjee, Advocate  
       ....For the petitioner.  
with 
Writ Petition No. 8708 of 2018 
 
In the matter of: 
Mahmud Hasan 
 ……. Petitioner. 
Vs.  
Governemnt of Bangladesh and others.  
 …Respondents.  
Mr. A.R.M. Kamruzzaman Kakon, 
Advocate  
        ....For the petitioner.  
        
Heard on 24.01.2019, 10.04.2019 and 
08.05.2019.   
 
Judgment on: 19.05.2019. 

 

Present: 

Mr. Justice Sheikh Hassan Arif 

                   And 

Mr. Justice Razik-Al-Jalil 

 

Age of freedom fighters; 
 

It is well settled that in exercise of executive functions of the government, the 

government can issue circulars, notifications, paripatra  etc. to keep its work transparent. 

Such notifications or circular etc. may be issued in order to give benefits of the enlisted 

freedom fighters, which is no doubt an appreciable job by the government. But in doing 

so, the government cannot amend the parent law, namely the definition of freedom 

fighter as provided by Article 2(h) of P.O. 94 of 1972.  

 

When parliament itself cannot fix the age of freedom fighters as the fixing of such age of 

freedom fighters will be contrary to the Speech of Bangabandhu and the Declaration of 

Independence by Bangabandhu, which are part of the Constitution, the same 

Parliament cannot empower the government to fix such age. On this very simple ground, 

this empowerment  "D³ mg‡q hvnv‡`i eqm miKvi KZ…©K wbav©wiZ eqm mxgvi g‡a¨" as incorporated in 

the definition of 'exi gyw³‡hv×v' under section 2(11) of the Bangladesh Freedom Fighters 

Welfare Trust Act, 2018 (Act No.51 of 2018), has become untra-vires the  Constitution.  
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It has long been decided by various judicial pronouncements that which you cannot do 

directly, you cannot do the same indirectly. As stated above, when the Parliament itself 

cannot fix the age of the freedom fighters even by enactment of law without amending 

the Constitution, it cannot empower anybody including the government to fix such age 

of freedom fighters. 

JUDGMENT 

 

SHEIKH HASSAN ARIF, J 

 

1. Since the questions of law and facts involved in the aforesaid writ petitions are almost 
same, they have been taken up together for hearing and are now being disposed of by this 
common judgment. 

 
2. The petitioners, who are claiming themselves to be the enlisted and gazetted freedom 

fighters, have challenged in these writ petitions the actions of respondent authorities stopping 
their honorarium that they were receiving as freedom fighters as well as the memoranda 
issued on different dates by which minimum age of freedom fighters during liberation war 
have been fixed by the government. 

 
3. Back Ground Facts: 

 
3.1. Facts, relevant for disposal of the Rules, are that, according to the petitioners, 

they were juvenile/child freedom fighters and joined the war of liberation to 
liberate this country in response to the call of Bangabandhu Sheikh Mujibur 
Rahman. It is contended by them that they fought in different frontiers during 
liberation war under the leadership of different sector commanders and, 
accordingly, they made their marks as child/juvenile freedom fighters and 
even lost some of their juvenile colleagues in such war. That after the war of 
liberation i.e. after independence of Bangladesh, they were accordingly given 
certificates by the concerned authorities including the government and their 
names were published in ‘Muktibarta’, which is commonly known as ‘red 
book’ and, subsequently, their names were published as freedom fighters in 
the gazette of the government. It is contended by some of the petitioners that 
though they were physically fit enough to participate in the liberation war, 
their SSC certificates were subsequently prepared with wrong dates of birth 
showing less age as that was the practice at the relevant time as adopted by the 
teachers and parents. It is also contended that child/juvenile freedom fighters, 
warriors or solders are not new concept, rather it has long history going back 
to the World War-I and that the participation of the child and juvenile freedom 
fighters in the war of liberation has been recognized by various historians in 
this country who wrote on the history of liberation war, in particular the book 
“j¤¢J²k¤−Ü ¢nö-¢L−n¡l−cl Ahc¡e'', as written by Major Kamrul Hassan Bhuiyan. 
However, the petitioners have found in 2015 that the government started 
fixing the minimum age of freedom fighters at the time of liberation war by 
issuing different Paripotro, Nirdeshika and memo from time to time 
purportedly on the recommendation of the Jatiyo Muktijoddha Council.  

 
3.2. It is commonly contended by them that since they have fought the war of 

liberation responding to the call of the Father of the Nation Bangabandhu 
Sheikh Mujibur Rahman, who did not make such call with any discrimination 
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or to any particular group of citizens, rather to all the citizens of Bangladesh 
irrespective of their age, and since the such call of Bangabandhu and his 
declaration of independence have become part of the Constitution, government 
is not empowered to change the status of the petitioners as freedom fighters by 
fixing a minimum age at any particular time for being such freedom fighters.  

 
3.3. By obtaining the Supplementary-Rule challenging the definition of ‘Valiant 

Freedom Fighters’ as provided by Section 2(11) of the Bangladesh Freedom 
Fighters Welfare Trust Act, 2018, in particular the empowerment of the 
government by such definition to fix the date of freedom fighters, it is 
contended in Writ petition No. 7251 of 2016 that this provision is ultra-vires 
the Constitution inasmuch as that the same has empowered the government to 
fix the date of the freedom fighters retrospectively who fought the war of 
liberation in 1971. It is contended therein that this empowerment of the 
government by the Legislature cannot be done inasmuch as that the same has 
given unguided power to the government and that the same is contrary to the 
historic speech of Bangabandhu Sheikh Mujibur Rahman and his declaration 
of independence as incorporated in the Constitution. It is also contended that 
such power cannot be given to the government inasmuch as that the same has 
given the power on the executives to fix the date of freedom fighters 
retrospectively, in particular when the executives are not in a position to 
determine such age after 45 years of the liberation war as to whether a 
freedom fighter at certain age was competent to participate in the liberation 
war.  

 
3.4. With the above backgrounds, the petitioners obtained the aforesaid Rules 

challenging the said memos fixing the minimum date of freedom fighters as 
well as the provisions of Section 2(11) of the Bangladesh Freedom Fighters 
Welfare Trust Act, 2018 (Act No. 51 of 2018) in so far as the same relates to 
the empowerment of the government to fix the age of the Freedom Fighters 
time to time.  

 
3.5. The Rules are opposed by the government by filing affidavit-in-opposition and 

supplementary-affidavit-in-opposition in one writ petition, namely in Writ 
Petition No. 15155 of 2016, contending mainly that after enactment of the 
Freedom Fighters Council Act, 2002, in particular the provisions under 
Section 7(jha) therein, the Jatiyo Muktijoddha Council (JAMUCA) has been 
conferred with the power by the Parliament to prepare the list of genuine 
freedom fighters and to determine the forgery in the certificates of the freedom 
fighters and, accordingly, to recommend the government for cancellation of 
such freedom fighters’ certificates. In doing so, it is contended, JAMUCA 
initially recommended the government for fixing the minimum age of freedom 
fighters at 13 years on 26.03.1971 and, subsequently, made further 
recommendations to change the said age and finally the same was changed on 
such recommendation to 12 years 6 months on a particular date in 1971. 
Therefore, it is contended that, since JAMUCA has been empowered by the 
Parliament to detect exploitation of the benefits of freedom fighters given by 
the government time to time and to detect the forged certificates of freedom 
fighters in order to publish the list of genuine freedom fighters and to 
recommend accordingly, the government has fixed the said ages on 
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JAMUCA’s recommendation and, as such, has committed no illegality. 
However, by a subsequently filed supplementary-affidavit dated 06.05.2019 in 
Writ Petition No.15155 of 2016, it is contended by this respondent that such 
age limit will only be applicable to the new enlistment of freedom fighters, 
and not to the freedom fighters who have already been enlisted and gazetted.  

 
3.6. It is also contended by this respondent that with the enactment of Bangladesh 

Freedom Fighters Welfare Trust Act, 2018, in particular with the conferment 
of power on the government by the definition of ‘Valiant Freedom Fighters’ as 
provided by Section 2(11) of the said Act, the government became empowered 
to fix such ages of freedom fighters time to time. Therefore, according to this 
respondent, no illegality has been committed and that such empowerment by 
the Parliament should not be held to be ultra-vires the Constitution.  

 
4. Submissions: 
4.1. Learned advocates appearing for the petitioners, namely Mr. Omar Sadat, Mr. 

A.B.M. Altaf Hossain, Ms. Salina Akter, Mrs. Nargis Tanzim Khatun, Mr. 
Md. Eunus Ali Akond, Mr. Sharif Ahmed, Mr. Shasti Sarker, Mr. Shuvrojit 
Banerjee and Mr. A.R.M. Kamruzzaman Kakon have argued the cases at 
length in favour of the petitioners. However, main legal submissions in this 
bunch of cases has been made by Mr. Omar Sadat by referring to various 
provisions of the Constitution as well as enactments and notifications, 
circulars, Nirdeshika etc. as issued by the government from time to time. The 
basic submissions of Mr. Omar Sadat, learned advocate, which have been 
adopted by the learned advocates of the other petitioners in all writ petitions, 
are as follows: 

 
1) That the definition of the term ‘freedom fighters’ was given by Bangladesh 

(Freedom Fighters) Welfare Trust Order, 1972 (P.O. 94 of 1972) immediately 
after the liberation of this country in exercise of the power of the then 
President Bangabandhu Sheikh Mujibur Rahman and the said definition did 
not restrict anything as regards the age of the freedom fighters. Therefore, 
according to him, that definition as provided by the said P.O. 94 of 1972 
cannot be changed by the government without amending the said law;  

 
2) That the said P.O. 94 of 1972 has empowered the government or the Board to 

make Rules and Regulations for proper working of the said Presidential Order. 
However, no such Rules and/or Regulations having been framed by the 
government, the definition of freedom fighter as provided by the said 
Presidential Order has been changed by the Government by different circulars 
time to time without any lawful authority and as such the same cannot stand in 
the eye of law;  

 
3) By referring to the provisions under the Constitution, in particular the 

Preamble of our Constitution and the provisions under the 6th Schedule of the 
Constitution as incorporated vide Article 150(2) containing particularly therein 
the historic speech of Bangabandhu Sheikh Mujibur Rahman as delivered on 
7th March, 1971, the telegraphic declaration of independence as given by 
Bangabandhu Sheikh Mujibur Rahman in the early morning of 26th March, 
1971 and the proclamation of independence as given by the Mojibnagar 
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Government on 10th April, 1971, he submits that the same having become part 
of the Constitution and since in the said speeches and proclamations, the 
people at large of this country were urged to participate in the liberation war to 
liberate the country from Pakistany occupying forces and since the petitioners 
participated in the said liberation war on such call of Bangabandhu Sheikh 
Mujibur Rahman irrespective of their ages, religions cast etc., the Government 
cannot now change basic tenor of such historic speech and proclamations of 
Bangabandhu Sheikh Mujibur Rahman as well as the definition of freedom 
fighters impliedly given therein through such speech and proclamations 
without amending the Constitution. Therefore, according to him, since the 
fixation of ages of freedom fighters at different times by the government, 
either on its own or on the recommendation of JAMUCA, being made 
contrary to the provisions of the Constitution, the same are nothing but nullity 
in the eye of law;  

 
4) That since the aforesaid declaration of independence and speech of the father 

of the nation became part of the Constitution, the same cannot be changed by 
mere enactment of law in the Parliament, in particular by enacting Bangladesh 
Freedom Fighters Welfare Trust Act, 2018, thereby changing the definition of 
freedom fighters as given by such speech and declaration of independence. 
Therefore, since the provision under Section 2(11) of the said Act, 2018 has 
changed the said definition as incorporated in the Constitution without 
amending the Constitution, the same has become void ab initio in view of the 
provisions under Article 7(2) of the Constitution; 

 
 
5) That since the Freedom Fighters Welfare Trust Act, 2018, in particular Section 

2(11) of the same, has given unguided power on the government to fix the age 
of the freedom fighters who participated in the war of liberation in 1971, such 
unguided and unbridled power cannot be delegated by the Parliament and as 
such the delegation of legislative power to the executives is beyond the scope 
of the Constitution. Accordingly, the said empowerment of the government is 
ultra-vires the Constitution.  

 
6) That since child warriors, soldiers, freedom fighters is nothing new in this 

world, rather it has histories as back as to the World War-1 wherein some 
children of 8 years, 9 years and 12 years fought the war with gallantry and 
were awarded different gallantry certificates, some children and juveniles in 
Bangladesh were also not exception as they participated in the liberation war 
and were awarded certificates for their gallantry. In this regard, he has referred 
to the awarding of ‘Bir Protik’ in favour of one such child freedom fighter 
named Shahidul Islam (Lalu). He then referred to a detailed report published 
on the said Shahidul Islam (Lalu) in Daily Ittefaq on 10.12.2014 showing him 
in a picture on the lap of Bangabandhu Sheikh Mujibur Rahman surrounded 
by Kader Siddique Bir Uttom and other freedom fighters;  

 
7) Further referring to a decision of our Appellate Division in Freedom Fighters 

Trust vs Mominul Haq, 14 BLC (AD) 2009-41, Mr. Sadat submits that since 
the petitioners’ entitlement to receive honourariam regularly being curtailed 
without any prior show cause notice or enquiry being conducted against them 
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on the basis of any allegation, such stoppage of honourariam and cancellation 
of benefits are without lawful authority being violative of principle of natural 
justice; 

 
8) By referring to some schemes as adopted by the Indian Government to give 

benefit to their freedom fighters, learned advocate submits that when our 
neighboring country is providing more and more benefits to the freedom 
fighters, who agitated and fought against the British Regime, our government 
is reducing such benefits time to time by putting forward various hurdles for 
the freedom fighters who have once been recognized as freedom fighters and 
gazetted as such;  

 
9) That if the provisions under Section 2(11) of Bangladesh Freedom Fighters 

Welfare Trust Act, 2018 are allowed to remain in the statute book, any future 
government, with hidden anti-liberation agenda, might take the advantage of 
the said provisions and might further curtail the entitlement of the freedom 
fighters as the said provision has given unguided power on the government to 
determine the age of the freedom fighters retrospectively. According to him, if 
such practices of empowerment of government is allowed, one day might 
come when the freedom fighters will be declared as Razakars; 

 
10) As against above submissions, Mr. Mokleshur Rahman,   learned Deputy 

Attorney General  representing the Government, submits that under the Jatiyo 
Muktijoddha Council Act, 2002, JAMUCA was empowered by the Parliament 
to detect the forgery in the certificates of freedom fighters and to enlist the 
genuine freedom fighters and, accordingly, to recommend the government for 
cancellation of any such certificates. Therefore, according to him, since the 
JAMUCA has time to time recommended the government to fix the age of the 
freedom fighters to prevent the illegal exploitation of different benefits given 
to the freedom fighters, the government has committed no illegality in 
complying with such recommendation of JAMUCA and, accordingly, in 
fixing such minimum ages of freedom fighters. He submits that with the new 
enactment of Bangladesh Freedom Fighters Welfare Trust Act, 2018, in 
particular the provisions under Section 2 (11) therein, the government has 
been finally empowered by the Parliament to fix such ages of freedom 
fighters.  

 
5. Discussions, Findings and Orders: 

5.1. Before going into the merit of the arguments of the parties, let us first discuss 
the history of the definition of the term ‘freedom fighters’ as has recognized 
by the presidential orders, our Constitution and different laws. Even before the 
Bangladesh Constitution came into being physically, the then President of 
Bangladesh Bangabandhu Sheikh Mujibur Rahman issued President Order No. 
94 of 1972 on 7th August, 1972, wherein the term ‘freedom fighter’ was 
defined for the first time under Article 2(h) in the following terms:  

“2(h) freedom fighter” means any person who had served as a member of any force 

engaged in the war of liberation but shall not include members of the defence 

Services or the Police or the Civil Armed Forces:” 
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5.2. Under the said P.O. 94 of 1972, in particular Articles 16 and 17 thereof, the 
government and the Freedom Fighters Welfare Board respectively were 
empowered to make Rules and Regulations, not inconsistent with the 
provisions of the said Presidential Order, for carrying out the purposes of the 
said P.O. Admittedly, no such Rules and Regulations have ever been framed 
under the said Presidential Order. The said Presidential Order went through 
various amendments subsequently, but the relevant amendment in 1980 vide 
Act No. 41 of 1980 is relevant in that by this amendment, the definition of 
‘freedom fighter’ has been amended by excluding two other categories or 
persons from the said definition, namely the government pensioners and any 
other persons having any regular source of income. However, these 
subsequent amendments are not very much relevant for the purpose of these 
writ petitions.  

 
5.3. The Government Servant (Seniority of Freedom Fighters) Rules, 1979: 
This Rules of 1979 was framed by the President (circulated vide notification dated 

24.12.1979) in exercise of the power of the President under Article 133 of the 
Constitution. It has been stated in the preamble of the said Rules that the same 
was framed after consultation with the Public Service Commission as required 
by Clause (2) of Article 140 of the Constitution. It appears that this Rules of 
1979 was in fact framed to recognize or declare the government officials as 
freedom fighters who played role in favour of liberation of Bangladesh during 
the war of liberation. Amongst others, Rule 4 of the said Rules gave two years 
anti-dated seniority to the government servants who were determined as 
freedom fighters as per the definition given by Rule 3 of the said Rules. The 
said definition, as provided by the said Rules under Rule 3, is quoted below: 

 
“3. Definition.-In these rules, unless there is anything repugnant in the subject or 

context, “Freedom Fighter” means any of the following persons who being 

employee on the 25
th

 March, 1971, of the erstwhile Government of Pakistan or of 

the Government of East Pakistan/West Pakistan participated in the War of 

Liberation, namely: 

(ii) Those who officially reported to the Government of Bangladesh at Mujibnagar 

and were accepted by the Government of Bangladesh; 

(iii) Those who abstained from their duty under the occupation regime and did not 

receive salary from that regime with a view to participating in the liberation 

struggle, whether staying inside or outside Bangladesh, for a continuous period of 

not less than three months immediately preceding the 3
rd

 of December, 1971, and 

did not serve under any other Government or under any organization which was 

not under the control of the Government of Bangladesh but could not formally 

report to the Government of Bangladesh at Mujibnagar; 

(iv) Those who expressly declared their allegiance to the Government of 

Bangladesh from abroad and thereby defected from service under the else while 

Central or Provincial Government before the 31
st
 of October, 1971. 

(v) Those who worked for the liberation struggle and carried out instructions of the 

Government of Bangladesh at Mujibnagar during the period from the 17
th

 April to 

the 10
th

 December, 1971 but has not openly declared their allegiance to the 

Government of Bangladesh from abroad for tactical reasons and under clear and 

recorded instructions from, the Government of Bangladesh at Mujibnagar; and 
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(vi) those who suffered imprisonment or detention in the hands of occupation army 

and on release were not reinstated or were dismissed or removed from Service or 

did not join Service before 16
th

 December, 1971”. 

 

5.4. Therefore, it appears that, for a particular purpose of giving benefit to the 
government servants who played Role in favour of the Mujibnagar 
government or played role in various countries in favour of the liberation war 
of Bangladesh, the government has given them recognition as ‘freedom 
fighters’ by incorporating them in the above quoted definition. In this regard, 
Article 133 of the Constitution may be quoted below: 

 
“133. Subject to the provisions of this Constitution Parliament may by law regulate 

the appointment and conditions of service of persons in the service of the Republic:  

Provided that it shall be competent for the President to make rules regulating the 

appointment and the conditions of service of such persons until provision in that 

behalf is made by or under any law, and rules so made shall have effect subject to 

the provisions of any such law”. 

 
It appears from the above proviso to Article 133 that the Constitution has empowered the 

Hon’ble President to make Rules regulating the appointment and conditions of service 
of the public servants until any law in that behalf is made. Therefore, in exercising the 
power to make Rules regulating the appointment condition of service of the public 
servant, whether the president can give a new definition of ‘freedom fighters’ by Rule 
3 of the said Rules of 1979 remains a big question, in particular when the definition of 
freedom fighter as given by PO 94 of 1972 was still operative at the relevant time. 
However, since this issue is not relevant in these writ petitions, we do not need to go 
any further thereon. 

 
5.5. Jatiyo Muktijoddha Council Ain, 2002 
Subsequently, Parliament enacted the above Act in 2002 (Act No. 08 of 2002) and 

gazetted the same on 07.04.2002 in order to establish or create a Council 
under the name ‘Jatiyo Muktijoddha Council’ (JAMUCA). Amongst various 
other acts, Section 7 (Jha) of the said Act provides that JAMUCA shall 
prepare the list of genuine freedom fighters and shall detect the forgery in the 
certificates of freedom fighters and, accordingly, shall recommend the 
government for cancellation of such certificates. Neither this Act No. 08 of 
2002 has defined the term ‘freedom fighter, nor the same Act has amended the 
already existing definition of the term ‘freedom fighter’ as provided by Article 
2(h) of P.O. 94 of 1972. This Act has not also given any power on JAMUCA 
to redefine the term ‘freedom fighter’. It has only empowered JAMUCA to 
prepare the list of genuine freedom fighters, to check the certificates of such 
freedom fighters, to detect the forgery therein and to recommend the 
government for cancellation of such certificate, if they are found to be forged 
certificates. Therefore, we have not found anything in this Act under which 
JAMUCA can recommend the government for fixation of the minimum age of 
freedom fighters, in particular when such fixation will in fact change the 
definition of the term ‘freedom fighter’ as provided by Article 2(h) of the P.O. 
94 of 1972. On the other hand, like P.O. 94 of 1972, Sections 25 and 26 of this 
Act have empowered the Government and Council respectively to make Rules 
and Regulations for carrying out the purpose of the said Act. Admittedly, no 
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such Rules or Regulations have yet been framed either by the government or 
by the JAMUCA. 

 
5.6. Bangladesh Muktijoddha Kalyan Trust Act, 2018 (Act No. 51 of 2018):  
Finally, the Parliament has enacted this Act No. 51 of 2018 and gazetted the same on 

08.10.2018. By this Act, Presidential Order No. 94 of 72 has been repealed 
and, accordingly, the term ‘freedom fighters’ has been renamed and redefined 
by Section 2 (11) in the following terms: 

 
2(11) ""h£l j¤¢š²−k¡Ü¡'' AbÑ S¡¢al ¢fa¡ h‰hå¥ ®nM j¤¢Shl lqj¡e LaÑªL ü¡d£ea¡l ®O¡oZ¡u p¡s¡ ¢cu¡ ky¡q¡l¡ 

®c−nl AiÉ¿¹−l NË¡−j-N−” k¤−Ül fÐÙ¹¤¢a  J AiÉ¿¹l£Z fÐ¢nrZ NËqZ L¢lu¡−Re Hhw 1971 ¢MËØV¡−ël 
26 j¡QÑ qC−a 16 ¢X−pðl fkÑ¿¹ h¡wm¡−c−nl jq¡e ü¡d£ea¡ ASÑ−el m−rÉ f¡¢LÙ¹¡¢e q¡e¡c¡l h¡¢qe£ J 
S¡j¡u¡−a Cpm¡j£ Hhw a¡q¡−cl pq−k¡N£ l¡S¡L¡l, A¡mhcl, A¡mn¡jp h¡¢qe£l ¢hl¦−Ü j¤¢š²k¤−Ü 
p¢œ²u AwnNËqZ L¢lu¡−Re HCl¦f pLm ®hp¡j¢lL e¡N¢lL Hhw pnÙ» h¡¢qe£, j¤¢Sh h¡¢qe£, j¤¢š² 
h¡¢qe£ J AeÉ¡eÉ ü£L«a h¡¢qe£, f¤¢mn h¡¢qe£, C.¢f.A¡l. ®e± Lj¡−ä¡, ¢L−m¡ gÓ¡CV A¡ep¡l h¡¢qe£l 
pcpÉ Hhw ¢eÇjh¢eÑa h¡wm¡−c−nl e¡N¢lLNZ, Eš² pj−u k¡q¡−cl hup plL¡l La«ÑL ¢edÑ¡¢la 
hupp£j¡l j−dÉ, h£l j¤¢š²−k¡Ü¡ ¢qp¡−h NeÉ qC−he, kb¡:- 

L) ®k pLm hÉ¢š² j¤¢š²k¤−Ü AwnNËq−Zl m−rÉ h¡wm¡−c−nl p£j¡e¡ A¢aœ²j L¢lu¡ i¡l−al ¢h¢iæ fÐ¢nrZ LÉ¡−Çf 
a¡q¡−cl e¡j A¿¹iÑ̈š² L¢lu¡¢R−me; 

M) ®k pLm h¡wm¡−c¢n ®fn¡S£h£ j¤¢š²k¤−Ül pju ¢h−c−n AhÙÛ¡e L¡−m j¤¢š²k¤−Ül f−r ¢h−no Ahc¡e l¡¢Mu¡¢R−me 
Hhw ®k pLm h¡wm¡−c¢n e¡N¢lL ¢hnÄSeja  NW−e p¢œ²u ï¢jL¡ f¡me L¢lu¡¢R−me; 

N) k¡yq¡l¡ j¤¢š²k¤ÜL¡m£e N¢Wa NZfÐS¡a¿»£ h¡wm¡−cn plL¡−ll (j¤¢SheNl plL¡l) Ad£e LjÑLaÑ¡ h¡ LjÑQ¡l£ h¡ c§a 
¢qp¡−h c¡¢uaÅ f¡me L¢lu¡¢R−me; 

O) j¤¢š²k¤−Ü AwnNËqZL¡l£ J NZfÐS¡a¿»£ h¡wm¡−cn plL¡−ll ( j¤¢SheNl plL¡l) p¢qa pÇfªš² pLm Hj.He. H 
(Member of National Assembly) h¡ Hj.¢f.H  (Member of  Provincial Assembly), k¡yq¡l¡ flhaÑ£L¡−m 
NZf¢lo−cl pcpÉ (Member of Constituent  Assembly) ¢qp¡−h NZÉ qCu¡¢R−me; 

P) f¡¢LÙ¹¡¢e q¡e¡c¡l h¡¢qe£ J a¡q¡−cl pq−k¡N£ LaÑªL ¢ek¡Ñ¢aa¡ pLm e¡l£ (h£l¡‰e¡);  a−h p−¾cqa£ai¡−h 
fÐj¡¢Za ¢ekÑ¡¢aa¡ e¡l£ h¡ h£l¡‰e¡l ®r−œ plL¡l LaÑªL ¢edÑ¡¢la hupp£j¡ fÐ−k¡SÉ qC−h e¡; 

Q) ü¡d£e h¡wm¡ ®ha¡l−L−¾cÐl pLm ¢nÒf£ J Lm¡-L¤nm£  Hhw ®cn J ®c−nl h¡¢q−l j¤¢š²k¤−Ül üf−r c¡¢uaÅ 
f¡meL¡l£ pLm h¡wm¡−c¢n p¡wh¡¢cL; 

R) ü¡d£eh¡wm¡ g¥Vhm c−ml pLm ®M−m¡u¡s;Hhw 
S) j¤¢š²k¤ÜL¡−m A¡qa h£l j¤¢š²−k¡Ü¡N−Zl ¢Q¢Lvp¡−ph¡ fÐc¡eL¡l£ ®j¢XLÉ¡m ¢V−jl pLm X¡š²¡l, e¡pÑ J ¢Q¢Lvp¡-

pqL¡l£; 
 
                                                                    (Underlines supplied) 
By this Act, in particular Section 2(14), the term ‘Muktijoddho’ (Liberation War) has for 

the first time been defined by the Parliament, which is also quoted below: 
2(14) ""j¤¢š²k¤Ü''  AbÑ S¡¢al ¢fa¡ h‰hå¥ ®nM j¤¢Shl lqj¡e LaÑªL ü¡d£ea¡l ®O¡oZ¡u p¡s¡ ¢cu¡ f¡¢LÙ¹¡¢e 

q¡e¡c¡l h¡¢qe£ J S¡j¡u¡−a Cpm¡j£ Hhw a¡q¡−cl pq−k¡N£ l¡S¡L¡l, A¡mhcl, A¡mn¡jp h¡¢qe£l ¢hl¦−Ü NZfÐS¡a¿»£ 
h¡wm¡−c−nl ü¡d£ea¡l SeÉ 1971 ¢MÊØV¡−ël 26 j¡QÑ qC−a 16 ¢X−pðl fkÑ¿¹ pwO¢Va k¤Ü; 

                                                                                
                                                                                (Underlines supplied) 
 
5.7. Therefore, it appears from the above definition of the term ‘Liberation War’ 

(j¤¢J²k¤Ü) that the Liberation War is the war which took place in Bangladesh 
between a period from 26 March, 1971 to 16 December, 1971 in response to 
the declaration of independence as given by the father of the nation 
Bangabandhu Sheikh Mujibur Rahman and the war which took place against 
the Pakistani occupying forces, Jamati Islami and their associate forces 
Razakar, Al-Bodor, Al-Shams. Therefore, this definition of ‘Liberation of 
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War’ again has recognized the ‘Declaration of Independence’ as given by the 
Father of the Nation and participation of the mass people of this Country in 
such Liberation War in response to such declaration.  

 
5.8. However, the definition of “Valiant Freedom Fighter” (h£l j¤¢J²−k¡Ü¡) as 

provided by Section 2(11), has, amongst others, incorporated a new element 
therein in that it has empowered the government, by the terms “EJ² pj−u k¡q¡−cl 
hup plL¡l LaÑªL ¢edÑ¡¢la hup p£j¡l j−dÉ”, to determine the allowable age of the 
freedom fighters who participated in the Liberation War during the said 
period. Apart from the above four Legislations (three parent laws and one 
delegated legislation), we have not found any other parent law or delegated 
legislation dealing with the said definition of the term ‘freedom fighters’. 
However, we have found some Nitimala, Nirdeshika or Paripatra issued by the 
government during a period from November, 2013 to 11.02.2018 by which the 
government has redefined and amended the term ‘freedom fighters’. The said 
Nitimala, Nirdeshika, Paripatra etc (most relevant ones) are discussed below 
one after another.  

 
5.9. In November, 2013, the government, through the Ministry of Liberation War, 

circulated a Nitimala under the title h£l j¤¢J²−k¡Ü¡−cl pÇj¡e£i¡a¡ ¢halZ e£¢aj¡m¡, 
2013. There is no reference in the said Nitimala, either in the preamble or in 
the body, as to under what authority or exercise of what power of the parent 
law such Nitimala was framed and circulated. It appears from the said 
Nitimala of 2013 that the same was in fact circulated by the government in 
order to give certain benefits, namely the honorarium, to the freedom fighters, 
and initially Tk. 3000/- per month was fixed as honorarium to be paid to the 
freedom fighters. By this Nitimala of 2013, different committees down to the 
Upazilla level were constituted for distribution of such honorarium or benefits 
to the freedom fighters.  

 
5.10. There is nothing wrong on the part of the government to frame such Nitimala 

in order to give benefits to the best Children of the Nation. Rather, it is one of 
the highly appreciable steps taken by the government to provide some benefits 
to the freedom fighters which the previous governments hardly gave. 
However, the problem arose when this Nitimala determined a standard under 
the title j¤¢J²−k¡Ü¡ ¢Q¢q²aLl−Zl j¡ecä (standard for identifying freedom fighters) at 
Clause 4 of the said Nitimala. The said j¡ecä (standards) under Clause 4 of the 
said Nitimala are quoted below: 

 04. j¤¢š²−k¡Ü¡ ¢Q¢q²aLl−Zl j¡ecäx 
j¤¢š²−k¡Ü¡ e£¢aj¡m¡l A¡Ja¡u j¤¢š²−k¡Ü¡ hm−a ¢ejÀh¢ZÑa hÉ¢š²NZ−L h¤T¡−hx- 
1.j¤¢š²k¤Ü ¢houL j¿»Z¡mu q−a ky¡−cl e¡−j j¤¢š²−k¡Ü¡ pecfœ/j¤¢š²−k¡Ü¡ p¡j¢uL pecfœ Cp¤É Ll¡ q−u−R; 
2.j¡ee£u fÐd¡ej¿»£ La«ÑL ü¡r¢la h¡wm¡−cn j¤¢š²−k¡Ü¡ pwpc, ®L¾cÐ£u Lj¡ä L¡E¢¾pm q−a pecd¡l£ hÉ¢š²NZ; 
3.ky¡−cl e¡j j¤¢š²h¡aÑ¡ Q§s¡¿¹ a¡¢mL¡u (j¤¢š²h¡aÑ¡ m¡mhC) A¿¹i¤Ñš² A¡−R; 
4.ky¡−cl e¡−j j¤¢š²k¤Ü ¢houL j¿»Z¡mu q−a ®N−SV fÐL¡n Ll¡ q−u−R;Hhw 
5.j¤¢š²−k¡Ü¡ ¢q−p−h j¤¢š²k¤Ü ¢houL j¿»Z¡mu q−a Q§s¡¿¹i¡−h fÐL¡¢na X¡V¡−hC−S ky¡−cl e¡j A¿¹i§Ñš² A¡−Rz  
 
5.11. Therefore, it appears that the government has set some standards for 

determining the freedom fighters in order for giving them benefits under the 
said Nitimala and by setting up such standards, the government has, 
knowingly or unknowingly, amended the then existing definition of “freedom 
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fighter”, as provided by P.O. 94 of 1972. Not only that, by setting up such 
standards (or amending the said definition), the government has not made any 
reference to any power conferred on it by the Parliament under which such 
amendment was made.  

 
5.12. The twist in the definition of the ‘freedom fighters’ has not ended there. By a 

further circular dated 02.09.2015 (which is specifically impugned in these writ 
petitions), as issued under the signature of one Assistant Secretary of the 
Ministry of Liberation, the government has given an instruction to the 
concerned officials of the government as regards formation of the Zilla 
Committee, Upazilla Committee etc. for giving benefits to the freedom 
fighters probably pursuant to the said Nitimala of 2013, (though no mention of 
the said Nitimala has been made therein). In this impugned circular dated 
02.09.2015, the definition of the ‘freedom fighters’ has again been changed in 
the following terms: 

 
  (3) i¡a¡ fÐ¡¢çl −r−œ ¢h−hQÉ- 

L) k¡y−cl e¡j j¤¢š²h¡aÑ¡ Q§s¡¿¹ a¡¢mL¡u (j¤¢š²h¡aÑ¡ m¡mhC) A¿¹iÑ§š² A¡−R (ph¤S a¡¢mL¡ NËqZ−k¡NÉ 
eu); 

 
M) k¡y−cl e¡j i¡la£u a¡¢mL¡u A¿¹iÑ§š² A¡−R;..................................... 

N) j¡ee£u fÐd¡ej¿»£ La«ÑL fÐ¢aü¡r¢la h¡wm¡−cn j¤¢š²−k¡Ü¡ pwpc, ®L¾cÐ£u Lj¡ä L¡E¢¾pm q−a pecd¡l£ 
j¤¢š²−k¡Ü¡NZ; 
O) j¤¢š²k¤Ü ¢houL j¿»Z¡mu q−a k¡y−cl e¡−j j¤¢š²−k¡Ü¡ p¡j¢uL pecfœ Cp¤É Ll¡ q−u−R Hhw k¡−cl e¡−j 
H j¿»Z¡mu La«ÑL ®N−SV fÐL¡n Ll¡ q−u−R ( a−h H−r−œ p¡j¢uL pecfœd¡l£−cl AhnÉC ®N−SV b¡L−a 
q−h Hhw ®N−S−Vl e¡j ¢WL¡e¡l p¡−b p¡j¢uL pe−cl ¢jm  b¡L−a q−h) 

 
(4) HR¡s¡J j¤¢š²−k¡Ü¡ pÇj¡e£ i¡a¡ ¢hal−Z ¢ejÈh¢ZÑa ¢houpj§q ¢h−hQe¡ Ll−a q−h- 
L) ¢h¢iæ L¡l−Z L¡l¢eL ïm ¢q−p−h e¡−jl h¡e¡−e C L¡l, D L¡l, jªa/jlýj, ¢ju¡/¢jU¡, ¯puc/°Ruc 
CaÉ¡¢c L¡l¢ZL im̈ ¢q−p−h ¢h−hQÉ; 
M) e¡j ¢WL¡e¡l ®r−œ ®j±¢mL f¡bÑLÉ/ïm b¡L−m i¡a¡ fÐc¡e e¡ L−l H dl−Zl ¢hou ¢pÜ¡−¿¹l SeÉ 
j¿»Z¡m−u ®fÐlZ Ll−a q−h; 
N) pec, ®N−SV, S¾j pec, j¤¢š²h¡aÑ¡/i¡la£u a¡¢mL¡ eðl fÐj¡ZLpj§−ql A¡−m¡−L i¡a¡ fÐ¡¢çl m−rÉ 
j¤¢š²−k¡Ü¡l abÉ¡¢c k¡Q¡C-h¡R¡C Ll−a q−h; 
O) jq¡eNl, ®Sm¡ J Ef−Sm¡ fkÑ¡−u N¢Wa L¢j¢V j¤¢š²−k¡Ü¡ pÇj¡e£ i¡a¡ ¢halZ L¡kÑœ²j NËqZ Ll−he 
Hhw H pwœ²¡¿¹ fÐ¢a−hce j¿»Z¡m−u ®fÐlZ Ll−he; 
P) i¡a¡ fÐ¡¢çl ®r−œ i¡a¡−i¡N£l hup 26/03/1971 a¡¢l−M e§eÉaj 13 hvpl q−a q−hz hup fÐj¡−el 
®r−œ HpHp¢p pec−L phÑ¡¢dL …l¦aÅ ¢c−a q−hz HpHp¢p pec e¡ b¡L−m ®p−r−œ f¡p−f¡−VÑ E−õ¢Ma 
hup ¢h−hQe¡u ®eu¡ ®k−a f¡−l Abh¡ ¢edÑ¡¢la gl−j S¾j pec J HeA¡C¢X ¢j¢m−u hu−pl ®r−œ ¢pÜ¡¿¹ 
¢e−a q−hz jªa j¤¢š²−k¡Ü¡l ®r−œ kb¡kb La«Ñf−rl ¢eLV q−a ¢ed¡¢la gl−j jªa¥Épec c¡¢Mm Ll−a q−hz 

 
It appears from Clause (4) (Uma) of the above circular that the government has, 
for the first time, fixed the minimum age of the freedom fighters at 13 years as on 
26.03.1971. Further, it has been directed by the government that for determining 
such age, the SSC certificates shall have importance and, in the absence of such 
certificates, passports and other documents may be relied upon.  

 
This fixation of minimum age has not stopped there. By another memo dated 
25.04.2016, Clause 4(Uma) of the said Circular dated 02 September, 2015 has 
been amended in the following terms.  
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“L) p§−œl f¢lf−œ 4 ew H²¢j−Ll ‘P’ Ae¤−µR−c 26.03.1971 a¡¢l−Ml f¢lh−aÑ 17.02.2016  a¡¢l−M 
Ae¤¢ùa S¡a£u j¤¢J²−k¡Ü¡ L¡E¢¾p−ml 34 aj pi¡u ‘®k pLm h£l j¤¢J²−k¡Ü¡l e¡j i¡la£u a¡¢mL¡u, m¡m 
j¤¢J²h¡aÑ¡u B−R Hhw k¡−cl j¡ee£u fËd¡ej¿»£l fË¢aü¡r¢la pec B−R a¡−cl −r−œ 30.11.1971 a¡¢l−M 
j¤¢J²k¤ÜL¡m£e hup 13 hRl ¢edÑ¡lZ Ll¡ quz AeÉ¡eÉ®cl ®r−œ j¤¢J²−k¡Ü¡l hup f§−hÑl eÉ¡u 26.03.1971 
a¡¢l−M 13 hRl hmhv b¡L−hz” 

 
                                                                               (Underlines supplied) 
5.13. Therefore, by the above amendments, two categories of freedom fighters were 

created and two dates were fixed for the said two categories of freedom 
fighters. One category being the category whose names were published in the 
Indian list of freedom fighters m¡m j¤¢J²h¡aÑ¡ and whose certificates were 
attested by the Hon’ble Prime Minister, the other category being the general 
freedom fighters. There is nothing on record to justify this creation of two 
categories of freedom fighters. We have not been able to know the position of 
JAMUCA as regards fixation of these dates and minimum ages. Apart from 
the statement in the affidavit-in-opposition of the government that they have 
done so on the recommendation of JAMUCA, JAMUCA itself has not cared 
to respond to the Rules issued by this Court. Therefore, we have not come to 
know as to on what basis these dates and ages were recommended by 
JAMUCA or these two categories of freedom fighters were created by 
JAMUCA, in particular when JAMUCA was not given any power under the 
JAMUCA Act, 2002 to amend the definition of ‘freedom fighters’ or to create 
different categories of freedom fighters. 

 
5.14. Now another twist was in offing. Vide gazette notification dated 10.11.2016, a 

decision of the government vide notification dated 06.11.2016 was published. 
It was contended therein that the definition of Muktijoddha and the age of 
Muktijoddha were re-determined by the government on the recommendation 
of JAMUCA. The concerned gazette is reproduced below: 

h¡wm¡−cn  ®N−SV 
A¢a¢lš² pwMÉ¡ 
La«Ñfr LaÑªL fÐL¡¢na 
hªqØf¢ah¡l , e−iðl 10, 2016 
 
NZfÐS¡a¿»£ h¡wm¡−cn plL¡l  
j¤¢š²k¤Ü ¢houL j¿»Z¡mu 
fÐ‘¡fe 
 
a¡¢lM : 22 L¡¢aÑL 1423 hx/06 e−iðl 2016 ¢MËx 
 
¢hou x ""j¤¢š²−k¡Ü¡'' Hl pw‘¡ J hup ¢edÑ¡lZ z 
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ew 48.00.0000.004.49.233.09-1832-S¡a£u j¤¢š²−k¡Ü¡ L¡E¢¾p−ml p¤f¡¢l−nl A¡−m¡−L fÊL«a 
j¤¢š²−k¡Ü¡N−Zl HL¢V ¢eiÑl−k¡NÉ J NËqZ−k¡NÉ a¡¢mL¡ fÐZu−el m−rÉ ""j¤¢š²−k¡Ü¡'' Hl pw‘¡ J hup ¢eÇjl¦f ¢edÑ¡lZ 
Ll¡ q'mx 

pw‘¡ x ""S¡¢al ¢fa¡ h‰hå¥ ®nM j¤¢Shl lqj¡e La«ÑL ü¡d£ea¡l ®O¡oZ¡u p¡s¡ ¢c−u 1971 p¡−ml 26 ®n j¡QÑ q−a 
16 ¢X−pðl fkÑ¿¹ pj−ul j−dÉ ®k pLm hÉ¢š² h¡wm¡−c−nl jq¡e ü¡d£ea¡ ASÑ−el m−rÉ j¤¢š²k¤−Ü AwnNËqZ L−l−Re 
ay¡l¡C j¤¢š²−k¡Ü¡ ¢q−p−h NZÉ q−he''z kb¡x 

L) ®k pjÙ¹ hÉ¢š² j¤¢š²k¤−Ü AwnNËq−Zl SeÉ h¡wm¡−c−nl p£j¡e¡ A¢aœ²j L−l i¡l−al ¢h¢iæ ®VÊ¢ew /fÐ¢nrZ LÉ¡−Çf 
e¡j A¿¹ïÑš² L−l−Re; 

M) ®p pLm h¡wm¡−cn£ ®fn¡S£h£ j¤¢š²k¤−Ül pju ¢h−c−n AhÙÛ¡eL¡−m j¢š²k¤−Ül f−r ¢h−no Ahc¡e ®l−M−Re Hhw 
®k pLm h¡wm¡−cn£ ¢h¢nø e¡N¢lL ¢h−nÄ Seja NW−e p¢œ²u ï¢jL¡ ®l−M−Re; 

N) ky¡l¡ j¤¢š²k¤ÜL¡m£e pj−u N¢Wa NZfÐS¡a¿»£ h¡wm¡−cn plL¡−ll (j¤¢SheNl plL¡l) Ad£−e LjÑLaÑ¡/LjÑQ¡l£ 
¢q−p−h c¡¢uaÅ f¡me L−l−RZ; 

O) pnÙ» h¡¢qe£, f¤¢mn, C¢fA¡l, A¡ep¡l h¡¢qe£l pcpÉ k¡yl¡ j¤¢š²k¤−Ü p¢œ²u AwnNËqZ L−l−Re; 
P) j¢š²k¤−Ü AwnNËqZL¡l£ J NZfÐS¡a¿»£ h¡wm¡−cn plL¡−ll (j¤¢SheNl plL¡l) p¡−b pÇfªš² HjHeHNZ 

(MNA) J Hj¢fHNZ (MPA) ( NZf¢loc pcpÉ); 
Q) f¡¢LÙ¹¡¢e q¡e¡c¡l h¡¢qe£ J a¡−cl pq−k¡N£ La«ÑL ¢ekÑ¡¢aa e¡l£NZ (h£l¡‰e¡); 
R) ü¡d£e h¡wm¡ ®ha¡l ®L−¾cÐl ¢nÒf£ J Lm¡L¥nm£hª¾c Hhw ®cn J ®c−nl h¡¢q−l c¡¢uaÅ f¡meL¡l£ h¡wm¡−cn£ 

p¡wh¡¢cLNZ; 
S) ü¡d£e h¡wm¡ g¥Vhm c−ml ®M−m¡u¡shª¾c; 
T) j¤¢š²k¤ÜL¡−m A¡qa j¤¢š²−k¡Ü¡−cl ¢Q¢Lvp¡−ph¡ fÐc¡eL¡l£ ®j¢XLÉ¡m V£−jl X¡š²¡l, e¡pÑ J pqL¡l£hª¾cz 
02 z j¤¢š²−k¡Ü¡ ¢q−p−h ea¥ei¡−h A¿¹iÑÑ§¢š²l ®r−œ j¤¢š²−k¡Ü¡l hup 26-03-1971 a¡¢l−M e§Éeaj 13 hRl q−a 

q−hz 
03z Seü¡−bÑ fÐ‘¡fe¢V S¡l£ Ll¡ qm Hhw Eq¡ A¢hm−ð L¡kÑLl q−hz 
 
l¡øÌf¢al A¡−cnœ²−j 
−j¡x j¡qh¤h¤l lqj¡e g¡l¦L£ 
Efp¢Qhz 
 
                                                                            (Underlines supplied) 
By this gazette notification, in particular Clause 2 thereof, the government fixed the 

minimum age of freedom fighters at 13 years on 26.03.1971 and it was 
provided therein that such age limit would apply only in respect of new 
enlistment of freedom fighters. Therefore, it appears that the government has 
shifted from its earlier position as regards determination of the minimum age 
of freedom fighters who were already enlisted. Now the government declares 
that this age fixation will only apply in respect of new enlistment as freedom 
fighters.  

 
5.15. The surprises did not end there as further surprises were in the pipe line. By a 

Paripatra, as issued by the government vide memo dated 19.06.2017, 
regarding the entitlement of freedom fighters quota and benefit at the time of 
recruitment, admission and PRL in respect of employees of different 
Ministries, establishments, bodies and universities, the government again 
shifted its position. According to this Paripatra, to avail of the benefits of such 
freedom fighters quota at the time of appointment, admission or obtaining 
PRL, the age of the freedom fighters must be minimum 13 years on or before 
30.11.1971. There is nothing in the said Paripatra as to whether this re-fixation 
of date has been done on the recommendation of JAMUCA. This Paripatra 
dated 19th June, 2017 was to be amended by memo dated 17.01.2018 issued by 
the government whereby the government re-fixed the said minimum age of 
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freedom fighters at 12 years 6 months as on 30.11.1971 or before and this 
amending circular has been notified vide notification dated 21.01.2018 and 
published in the gazette on 31.01.2018, which have been impugned by the 
petitioners by way of Supplementary Rules issued by this Court. By this 
gazette notification, Clause 2 of the earlier notification dated 06.11.2016 
(published in gazette on 10.11.2016) has been substituted in the following 
terms: 

 
“j¤¢J²−k¡Ü¡l hup 30.11.1971 a¡¢l−M ¢Lwh¡ a¡l f§−hÑ Ljf−r 12 hRl 06 j¡p q−a q−hz”  

5.16. Therefore, it appears that while the earlier gazette notification dated 
10.11.2016 fixed the age at 13 years as on 26.03.1971 making it applicable 
only to those freedom fighters who would be enlisted as new freedom fighters, 
by this subsequent amendment as published in the gazette on 31st January, 
2013, the amended age of 12 Years 6 months as on 30.11.1971 was made 
applicable to all freedom fighters. Therefore, since it is evident from this 
gazette notification dated 31st January, 2018 that this age criteria will apply to 
all freedom fighters, the position taken by the respondent No.1 in 
supplementary-affidavit dated 06.05.2019 in Writ Petition No.15155 of 2016 
is not correct. By a subsequent notification, being Paripatra dated 11.02.2018, 
the government has reaffirmed its position as regards fixation of such date of 
freedom fighters in the following terms: 

“i¡a¡ fË¡¢çl −r−œ j¤¢J²−k¡Ü¡l hup 30/11/1971 ¢MËø¡ë a¡¢l−M ¢Lwh¡ a¡l f§−hÑ Ljf−r 12 hvpl 06 j¡p q−a 
q−h, AbÑ¡v ®L¡e h£l j¤¢J²−k¡Ü¡l S¾j a¡¢lM 30.05.1959  ¢MËø¡−ël fl ¢h−h¢Qa q−h e¡” 

                                                                             (Underlines supplied) 
 

Interestingly, by this Paripatra, the government has also fixed the required date 
of birth of the freedom fighters being 30.05.1959 or before.  

 
5.17. As stated above, there is nothing in the above mentioned circulars, Paripatra, 

Nitimala etc. that the same were issued by the government either in exercise of 
its power under any parent law as enacted by the Parliament or by any 
delegated legislation. It has also not been mentioned in the said Circular, 
Paripatra or Nitimala that the government fixed the said ages or dates in 
exercise of any power conferred on it under any Act of Parliament. In particular 
to the latest notification being dated 2 April, 2018 and the Bangladesh 
Muktijoddha Kallyan Trust Act, 2018 being published in the gazette on 08 
October, 2018, it cannot be said that the said Circulars, Paripatra, Nitimala, as 
issued by the government for fixing or re-fixing the age of freedom fighters, 
were issued under its power conferred on it by Section 2(11) of the said Act 
No. 51 of 2018. This being so, we have miserably failed to find any single 
reference either in the said notifications, circulars, Paripatra, Nitimala or even 
in the affidavit-in-opposition of the respondent No.1-governemnt that the said 
fixation of ages or dates by the government time to time was done in exercise 
of any power as delegated by parliament, in particular when such circulars have 
defined, redefined and amended the definition of the term ‘freedom fighter’ as 
provided by Article 2(h) of the P.O. 94 of 1972. Neither the P.O. 94 of 1972 
nor the Act No. 08 of 2002 (Jatiyo Muktijoddha Council Act, 2002) has also 
given any power to the government to amend the definition of the term 
‘freedom fighter’ by way of fixing the minimum age of freedom fighters 
retrospectively.  
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5.18. It is well settled that in exercise of executive functions of the government, the 

government can issue circulars, notifications, Paripatra etc. to keep its work 
transparent. Such notifications or circular etc. may be issued in order to give 
benefits to the enlisted freedom fighters, which is no doubt an appreciable job 
by the government. But in doing so, the government cannot amend the parent 
law, namely the definition of ‘freedom fighter’ as provided by Article 2(h) of 
P.O. 94 of 1972. However, we have frustratingly noted that the government 
not only acted whimsically, it also acted without jurisdiction in determining 
the age of the freedom fighters retrospectively without any such power being 
conferred on them by any parent law. Nothing has been stated in the said 
notifications, circulars or gazette as to how such dates were fixed and what 
was the reason in fixing such dates. There is nothing in the affidavit-in-
opposition of the government as to why it was felt by the government or 
JAMUCA that a boy below the age of 12 years and 06 months could not be a 
freedom fighter, in particular when we have found in various books and 
documents, as referred to by the learned advocate Mr. Omar Sadat, that there 
is a long history in this world in support of child freedom fighters, soldiers and 
warriors, particularly when we have taken note of the fact that Shahidul Islam 
(Lalu), a valiant freedom fighter who was awarded Bir Pratik, was only 10 
years of age when he took part in our liberation war.  

 
5.19. Now with these circulars and Nitimala fixing minimum ages of freedom 

fighters being 12 years 06 months on a particular date in 1971, the Bir Protik 
award of Shahidul Islam (Lalu) would become non-existent. We do not find 
any proper words to express our anger as against such unreasonable acts of the 
government. It is recorded in the government documents that the said Shahidul 
Islam (Lalu) was awarded Bir Protik by none other than the Father of the 
Nation Bangabandhu Sheikh Mujibur Rahman. His picture in the lap of 
Bangabandhu Sheikh Mujibur Rahman was published in the Daily Ittefaq on 
10.12.2014. Even after publication of such news in 2014, we are surprised to 
note that the government has stared the impugned scheme of fixing and re-
fixing the minimum age of freedom fighters. We are of the view that the 
individuals concerned in fixing these ages of freedom fighters time to time by 
ignoring the facts, that there was a Bir Protik who was aged 10 years at the time 
of liberation war, should be made accountable for their such negligent act, in 
particular when they did not have any legislative backing to do such acts. By 
such acts of fixing and re-fixing the ‘freedom fighters’ age and amending the 
definition of ‘freedom fighters’ without any legislative backing, the said 
officials have insulted the very feeling of the people of this country and the 
very respect of the people of this country towards the freedom fighters. 
Therefore, we are of the view that, these notifications, circulars etc cannot 
stand in the eye of law and the same should be declared without lawful 
authority in clear terms. 

 
5.20. Now the issue of definition of the term ‘freedom fighter’, as given by the 

Parliament in 2018 by enacting h¡wm¡−cn j¤¢J²−k¡Ü¡ LmÉ¡Z VÊ¡ØV BCe, 2018, 
(Bangladesh Freedom Fighters Welfare Trust Act, 2018) in particular the 
definition provided therein under Section 2(11) under the title h£l j¤¢J²−k¡Ü¡ 
(Valiant Freedom Fighters). By this definition, a power has been conferred on 
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the government to determine the age of the freedom fighters in the following 
terms: “EJ² pj−u k¡q¡−cl hup plL¡l LaÑªL ¢edÑ¡¢la hup p£j¡l j−dÉ”. The question is: 
when the majority of the people of this country, irrespective of their age, 
religion, cast etc., participated in the liberation war in response to the call of 
the Father of the Nation Bangabandhu Sheikh Mujibur Rahman, can the 
Parliament now say that the government is allowed to fix the age of freedom 
fighters who took part in the war of liberation in 1971.  

 
5.21. As referred to by the learned advocate Mr. Omar Sadat vehemently, it appears 

that the historic speech of 7th March, 1971, as delivered by the Father of the 
Nation Bangabandhu Sheikh Mujibur Rahman in the Race Course Maidan, 
Dhaka, the telegraphic Declaration of Independence as given by the 
Bangabandhu in the early morning of 26th March, 1971 and the Proclamation 
of Independence as given by the Mujib Nagar Government on 10th April, 1971 
have been incorporated in the Constitution under 5th, 6th and 7th Schedule by 
Article 150(2) of the Constitution. The final call of Bangabandhu Sheikh 
Mujibur Rahman in his historic speech on 7th March, 1971 was as follows: 
“fË−aÉL NË¡j, fË−aÉL jqõ¡u BJu¡j£ m£−Nl ®ea«−aÄ pwNË¡j f¢loc N−s ®a¡m Hhw ®a¡j¡−cl k¡ 
¢LR¤ B−R, a¡C ¢e−u fËÙºa b¡−L¡z j−e l¡Mh¡, lJ² kMe ¢c−u¢R, lJ² B−l¡ ¢c−h¡z HC ®c−nl 
j¡e¤o−L j¤J² L−l R¡s−h¡ Cen¡õ¡qz Hh¡−ll pwNË¡j Bj¡−cl j¤¢J²l pwNË¡j, Hh¡−ll pwNË¡j 
ü¡d£ea¡l pwNË¡jz Su h¡wm¡z” 

 

The resonance of this call of independence is very much evident in his 
telegraphic Declaration of Independence, being the last words of Bangabandhu 
immediately before his arrest after the crack down on the night of 25th March. 
The same is quoted below: 
“Cq¡C qua Bj¡l ®no h¡aÑ¡, BS qC−a h¡wm¡−cn ü¡d£ez B¢j h¡wm¡−c−nl SeNZ−L Bqh¡e 
S¡e¡C−a¢R ®k, ®k ®kM¡−e BR, k¡q¡l k¡q¡ ¢LR¤ B−R, a¡C ¢e−u l¦−M c¡ys¡J, phÑn¢J² ¢c−u q¡e¡c¡l 
h¡¢qe£−L fË¢a−l¡d L−l¡z f¡¢LØq¡e£ cMmc¡l h¡¢qe£l ®no ®~peÉ¢V−L h¡wm¡l j¡¢V qC−a ¢ha¡¢sa e¡ 
Ll¡ fkÑ¿¹ Hhw Q¥s¡¿¹ ¢hSu ASÑe e¡ Ll¡ fkÑ¿¹ ms¡C Q¡¢m−u k¡Jz” 

                                                                      (Underlines supplied) 
 

The historic speech of Bangabandhu on the 7th March, 1971 and his 
Declaration of Independence on 26th March, 1971 have been recognized by the 
Mujibnagar Government in its Proclamation of Independence dated 10th April, 
1971.  

 
5.22. The admitted position is that these historic speech and declarations are now 

part of the Constitution. Now the question arises when a part of the 
Constitution by which the people of this country were urged upon to stand 
against the Pakistani Army with whatever means they had, and on the said call 
when some children participated in the war of liberation with whatever they 
had, can they now be said or declared as non-freedom fighters by any Act of 
Parliament? The answer is ‘No’. Without amending the Constitution, such 
enactment cannot be made by the Parliament. Therefore, when Parliament 
itself cannot fix the age of freedom fighters as the fixing of such age of 
freedom fighters will be contrary to the Speech of Bangabandhu and the 
Declaration of Independence by Bangabandhu, which are part of the 
Constitution, the sane Parliament cannot empower the government to fix such 
age. On this very simple ground, this empowerment “EJ² pj−u k¡q¡−cl hup plL¡l 
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LaÑªL ¢edÑ¡¢la hup p£j¡l j−dÉ”, as incorporated in the definition of ‛h£l j¤¢J²−k¡Ü¡' 
under section 2(11) of the said Act No. 51 of 2018, has become untra-vires the 
Constitution. It has long been decided by various judicial pronouncements that 
which you cannot do directly, you cannot do the same indirectly. As stated 
above, when the Parliament itself cannot fix the age of the freedom fighters 
even by enactment of law without amending the Constitution, it cannot 
empower anybody including the government to fix such age of freedom 
fighters. 

 
5.23. Apart from above, it appears from this very definition of h£l j¤¢J²−k¡Ü¡, as 

provided by Section 2(11), that by such empowerment the Parliament has 
given unbridled and unguided power to the government. No guidelines have 
been indicated by the Parliament or no guidelines have been framed by the 
government either by any valid Rules or Regulations. This empowerment of 
unbridled and unguided power on the government is also hit by the doctrine of 
reasonableness, and no such unbridled and unguided power can be given to 
any delegatee by the Parliament as has been established by our Apex Court in 
Dr. Nurul Islams’ Case, 33 DLR (AD) 201. Therefore, from the above 
analysis of the said definition of h£l j¤¢J²−k¡Ü¡, in particular the said conferment 
of power “EJ² pj−u k¡q¡−cl hup plL¡l LaÑªL ¢edÑ¡¢la hup p£j¡l j−dÉ” as provided 
therein, this Court is of the view that the same is ultra-vires the Constitution. 
Accordingly, the same has become void ab initio.  

5.24. In the course of hearing, it has come to our notice that a division bench of the 
High Court Division in S.M. Sohrab Hossain vs. Bangladesh, 69 DLR-285 

expressed a different view. While deciding a case on a Rule issued whether 
there was any definition of the term ‘freedom fighters’, the said bench has 
observed under paragraph 16 of the said reported case as follows: 
16. That being the position we have found that from the beginning of 1972 

definition of “Freedom Fighter” was very much there and time to time its 

scope and ambit had been elaborated or restricted, for practical purposes. By 

any stretch of imagination it cannot be said that there is no definition of 

“Freedom Fighter”. It may be suggested that for all practical purposes the 

government may further modify the definition of “Freedom Fighter” as it 

exists should it require. But certainly it is within the domain and competence 

of the policy of the government as well as the legislature.  
                                                                  (Underlines supplied) 

 
5.25. After examination of above decision, it appears that the Rule in the concerned 

writ petition was issued in the following terms:  
“Let a Rule Nisi be issued calling upon the respondents to show cause as to why direction 

shall not be given upon the respondents to provide the definition of ‘freedom 

fighters’ before preparing and publishing the final list of the Freedom 

Fighters.”  

 

5.26. Therefore, it appears that a writ of mandamus was filed seeking direction on 
the government to provide definition of the term ‘freedom fighter’ and after 
hearing the Rule issued therein, the said division bench found that there 
already existed a definition of the term ‘freedom fighter’ in P.O. 94 of 1972. 
Therefore, it was not necessary to provide any further definition. In taking 
such view, the said division bench of this Court has made the above quoted 
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observation under paragraph 16 of the reported case which was not the ratio of 
the said case. Rather, it was the obiter dicta as because it was not an issue in 
that writ petition as to whether the government was empowered to modify the 
definition of the term “freedom fighter” as provided by P.O. 94 of 1972. The 
only issue in that writ petition was whether the government or the concerned 
respondents should be directed to provide definition of “freedom fighters” 
before preparing and publishing the final list of freedom fighters. Therefore, 
the view expressed therein under paragraph-16 of the reported case cannot be 
regarded as stare decisis for this bench in deciding the issues in these cases, in 
particular when the issue in these writ petitioners is whether the government 
can fix, re-fix and amend the definition of the term ‘freedom fighter’. 
Therefore, the said obiter is not binding on this bench and as such we are not 
required to refer this matter to a larger bench as because we are disagreeing 
vehemently with the said obiter of the said division bench.  

 
5.27. In view of the above facts and circumstances of the cases, we find merit in the 

Rules and Supplementary Rules and as such the same should be made absolute.  
 
5.28. The Orders of the Court: 

1) Rules and Supplementary-Rules are made absolute.  
2) Thus, all the circulars, in particular the circulars dated 02.09.2015 and 

31.01.2018, in so far as the same relate to the fixing and re-fixing the 
minimum age of freedom fighters, are hereby declared to be without lawful 
authority. Consequently, the stoppage of the honorariums of the petitioners, 
who have already been gazetted as freedom fighters, is also declared to be 
without lawful authority. The government and the concerned authorities are 
directed to continue payment of the honorarium of the said freedom fighters as 
before with all arrears within thirty days from receipt of the copy of this 
judgment/orders.  

3) The definition of the term h£l j¤¢J²−k¡Ü¡ (Valiant Freedom Fighters),  as provided 
by section 2(11) of the Bangladesh Freedom Fighters Welfare Trust Act, 2018 
(Act No. 51 of 2018), in so far as the same relates to the conferment of power 
on the government to determine the age  of the freedom fighters at the relevant 
time (“EJ² pj−u k¡q¡−cl hup plL¡l LaÑªL ¢edÑ¡¢la hup p£j¡l j−dÉ”) is concerned, is 
hereby declared to be ultra-vires the Constitution and as such the same has 
become void ab initio.     

 
At the end, we highly appreciate the laborious job of Mr. Omar Sadat, learned 

advocate and his associates preceded by their laborious research in order to assist this Court. 
Our judgment has been enriched by their tremendously good performance.  

 
Communicate this.    

 
            


