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Section 158 of the Income Tax Ordinance 1984;

The proviso to Sub-Section (2) of section 158 of the Ordinance vests discretion with the
Commissioner of Taxes to reduce statutory requirement of payment under Sub-
Section(2) of section 158 of the Ordinance, if the grounds stated in the application filed
by the assessee applicant under the proviso appears reasonable to him/her. From the
language of the proviso, we do not find any statutory duty of the CT to pass an order
assigning reason. ... (Para 18)

Though there is no requirement to give an opportunity of hearing to the assessee-
applicant or recording reason, but still the Commissioner of Taxes should be aware that
his /her order must reflect reasonableness from where it can be transpire that the
Commissioner of Taxes applied his/her judicial mind in passing the order. But for
inadequacy or absence of reasonableness, the order cannot be set aside. It is discretion
of the Commissioner of Taxes. ... (Para 22)

JUDGMENT
Borhanuddin, J:

1. The rule Nisi has been issued calling upon the respondents to show cause as to why the
impugned order bearing Nothi No. Misc.8/law/ka au-5/2006-07 dated 17.08.2006 (Annexure-
A) passed by the respondent No.l purportedly under section 158(2) of the Income Tax
Ordinance, 1984, rejecting petitioner’s application for exemption from payment of 15% of
the demanded income tax prior to preferring an appeal before the Income Tax Appellate
Tribunal for the Assessment Year 2004-2005 should not be declared to have been issued
without lawful authority and is of no legal effect and/or pass such other or further order or
orders as to this Court may seem fit and proper.

2. Facts relevant for disposal of the rule are that the petitioner is a Non-Government
Voluntary Organization registered under the Societies Registration Act. The petitioner
submitted Income Tax return for the assessment year 2004-2005 to the Deputy Commissioner
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of Taxes, (hereinafter called ‘the DCT’) respondent no.3 herein, with audited accounts
showing a loss of taka 61,12,27,742/-.But the respondent no.3 by his order dated 29.04.2015
determined taxable income of the petitioner at taka 21,10,62,372/-ignoring audited accounts
submitted by the petitioner. Against the order, assessee-petitioner preferred appeal to the
Appellate Joint Commissioner of Taxes (hereinafter called ‘the AJCT’), respondent no. 4
herein. Upon hearing the parties and perusing relevant papers/documents, the AJCT affirmed
order of the DCT vide its order dated 03.05.2006. At the relevant period, pre-deposit of 15%
tax determined by the AJCT or Commissioner of Taxes (appeal), as the case may be, was a
condition precedent under section 158(2) of the Income Tax ordinance (hereinafter stated ‘the
ordinance’) for preferring appeal to the Appellate Tribunal. A Proviso attached to sub-section
(2) of section 158 runs as follows:

“Provided that on an application made in this behalf by the assessee, the

commissioner of taxes, may reduce, the requirement of such payment, if the

grounds of such application appears reasonable to him.”

3. Accordingly, the assessee-petitioner filed an application to the Commissioner of Taxes
(hereinafter called ‘the CT’), respondent no.l herein,to reduce the amount of 15% statutory
requirement under section 158(2) of the ordinance and allow the petitioner to file appeal
depositing taka 10,000/-only. Respondent no.1 on perusal of the application and materials on
record reduced the amount at taka 50,00,000/- from taka 87,16,569/- which is 15% of the tax
determined by the AJCT vide order dated 14.08.2006.

4. Being aggrieved, the assessee-petitioner moved this application under Article 102 of
the Constitution of the People’s Republic of Bangladesh and obtained the present rule along
with an order of stay.

5. Mr. Sardar Jinnat Ali, learned advocate appearing for the petitioner challenged the
impugned order on two counts, firstly, arbitrary fixation of the amount for pre-deposit at taka
50,00,000/- without affording an opportunity of hearing to the petitioner. Secondly, the
respondent no.1 did not record any reason how he arrived such a finding that the assessee has
the ability to deposit taka 50,00,000/-. Mr. Ali submitted that the impugned order is without
lawful authority and is of no legal effect and also violative of Article 27 and 31 of the
Constitution inasmuch as respondent no.1 passed the order without providing an opportunity
of hearing to the petitioner and without recording any reason to arrive its finding. In support
of his submission, learned advocate referred to the case of J.T (India) exports and another —
Vs- Union of India and another, reported in 2003 ITR (Vol 262) 269 and the case of
Commissioner of Income Tax, East Pakistan, central Secretariat, Dacca, -Vs- Fazlur Rahman,
reported in 16 DLR506.

6. On the other hand, Ms. Mahfuza Begum learned Assistant Attorney General appearing
for the respondent no.1 submits that pre-deposit of 15% was a condition precedent at the
relevant period for filling appeal to the Taxes Appellate Tribunal under section 158(2) of the
ordnance and the proviso attached to the section conferring power to reduce the statutory
requirement for filling appeal was a discretionary power of the CT and to exercise the
discretion the CT had no legal obligation to provide personal hearing or record reasoning
since the DCT and AJCT determined tax liability of the petitioner after hearing
representative of the assessee-petitioner and taking into consideration the points raised by the
assessee as such the rule is liable to be discharged. In support of her submissions, learned
Assistant Attorney General referred to the case of Union of India & another-Vs-M/S. Jesus
Sales Corporation, reported in 1996 AIR1509 and the case of Vijay Prokash D. Meheta and
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another —Vs- Collector of Customs, reported in 1989 ITR (Vol-175) 540 and the case of
Shyam Electric Works —Vs- Commissioner of Income Tax, reported in (2006) 284 ITR 413.

7. Heard learned advocate for the petitioner and learned Assistant Attorney General for
the respondent. Perused the application under Article 102 of the constitution and annexure
appended thereof along with citations referred by learned counsels.

8. Since the dispute centered round section 158 of the ordinance, it will be profitable to
quote the section as it was at the relevant period:

“158. Appeal to the Appellate Tribunal (1) An assessee may appeal to the
Appellate Tribunal if he is aggrieved by an order of
a) an Appellate Joint Commissioner or the Commissioner (Appeals) as the
case may be, under section 128 or 156.
2) No appeal under sub-section (1) shall lie against an order of the Appellate
Joint Commissioner or the Commissioner (Appeals), as the case may be,
unless the assessee has paid fifteen per cent of the amount representing the
difference between the tax as determined on the basis of the order of the
Appellate Joint Commissioner or the Commissioner (Appeals), as the case
may be, and the tax payable under section 74.
Provided that on an application made in this behalf by the assessee, the
Commissioner of Taxes, may reduce, the requirement of such payment, if the

»»

grounds of such application appears reasonable to him”.

9. On the basis of the proviso attached to section 158(2) of the Ordinance, the assessee-
petitioner filed an application to the CT to reduce the amount of 15% statutory requirement
from taka 87,16,659/- to taka 10,000/- only for preferring appeal to the Appellate Tribunal
under Section 159 of the ordinance against order of the AJCT.

10. Relevant portion of the application filed by the assessee-petitioner are reproduced
below:
“TREo1Ee Fovw afre effier fo1e sz ok e afstame T, e oreom ¢
feotiea <retsig Mifke 41 Sge e Toi-aa SRR o ned 393 ife Awe w1 diveria
I TR TN TG FRIACTA TR ACEHES |, PIF @ (@R i {eois 7z
SRy S TRw f{A - e [y 430 s wwiy IR G wrel RI[
sifee W2 @5 Towards a Proverty- Free Society (Phase VI) program, Disaster
management programme, Collaborative project (= GG 3 (53b,¢9,88,8¢> +
59,99 055 + €8,69,635) = 3 ,3¢ A ,895/- B A 71 a1 vy @ &g TR @F
2A1e I (b 60,03 ,855/- + 2,90 ,¢b3/- + €Q,093/- TIFT) TG b €9 ,bd ,099/- BIFT
I e q=R weipre fefe w1 Al wres i eerd 2TtT yRsEhR F e SR
3¢ A9 ,08¢/- BT, CIGFE W2 @ 9F @I DI O W €5 ,05,059/- B, AR
FTHR PIoN (FIfFT4T) T S € 02 b 003 /- B, (IFS e FITST SRR
B2 10T 33 86,0/~ BIFT S (121 TRy ¥ AP A6 #O LY ,53,33,383/- B
AT I TG R9,50,8%,093/- BIAT ST MAIZA 35/53/00¢ O 9 e som
IV FEACT IR TATFT € 20,8b,099/- + T ¢8,83,005/- TIF FT G
@ ,br>,50 ,8YY/- BIF THT WA Sl H2(0-5¢ (AT FIAACEA | ST FRHEE T I
JBF 2008-200¢ GF (@ F9 [T4fae T OIfFd 1p-32-200¢ G S Fawre ef#
53/03/300Y SIRY ARANR | GEHIGT AXFT AT A A 5/73-¢5/Fe-¢ /oe -
oY, Offi¥ 09 /0 /00y GF S FIWrST AT 0b/04/200¢ 3R ST ARINT | GLTY,
T4 2T 008-300¢ T TATT FAXNE TGS B (WA WO O 5/53/00¢ @R
09/0¢/00¢ ST ATEHATT AFFT AT IR AG 5 /7T3-¢>/FeHe-¢ /ot -0Y &



12 SCOB [2019] HCD Proshika Manobik Unnayan Kendro Vs. The Commissioner of Taxes & ors. (Borhanuddin, Jy 132

A& GIee™ AR FIRIAET AR T4 AR | e IS ATHT SALGCACR
e (R) R RTATGA SRR 3¢ % I IRIA (PR Sl T HIFEPT Ao
FrEgaeE i s fadie sfEag |

RY ARPE oFe N6 W ©Y,53,39,38y/- T @3 RANACS TA-H IR IS
TAaEE- e IEET ¢ @RTONT 2),50,03,09%/- B W 6w o wReR
€ ,b>,50 8u3/- Bl 9 FR el Fmrel AfFFIE o IRET WE AT
€,0r>,50 8Y3/- BIFE 3¢% FARTE bq, 58 ,¢Ys/- BIFT @RMCE &N Wl Sisem
SAES FIRIAET SaAe SR ArEel il ez | e affise 9w wifdfs s9ye
AfcafFre go R ARTE o @FREE eve 97 78T 79| 22 Jfos T& =Y #Afreig
FACo AATSREA hardship @3 FRF 2803 | Af#FR IS LT =77 Y72 AR |
G, WEAE s e R @8 @, Wi RuwE wwd Then IR IS
@ ,bd,50 8Y3/- BIBIA 3¢ % 9 TARN bq 30 ,bed/- TIF Gl NeFF IR €Y GBI
¢ 30,000/~ BIFT TIPS (PR IRFACHH IFILF G WA 7S BICIRT AT HIEIAET
AT FRAR TGS W s Ffeae 1”7

11. Respondent no.1 Commissioner of Taxes disposed of the application vide its order
dated 14.08.2006 in the following manner:
SR Sb-ob-20043 ST YRS SR @fFrs orEed e, Ay e
oy SRS AR & (@, SR I eWICAd AL SR | T4, P NG
Sev/(R) 4RE * SR 008-0¢ I IAS AARTS FIRIFE W W &
@0 ,00,000/- (P16 TF) B ARCNY ACATE AT FRYACT WAl WEE &)
SR N NG FAT =3 |7

12. Petitioner’s contention is that though there was no statutory requirement under the
proviso of section 158 (2) but principle of natural justice demands a personal hearing before
passing the order. The moot question is whether the Commissioner of Taxes was under
obligation to provide an opportunity of hearing to the assessee-petitioner and passed the order
assigning reasons. Learned counsel for the parties referred citations in support of their
submission. It need not be pointed out that under different situations and conditions the
requirement of the compliance of the principle of natural justice vary. The application of the
audi alterem partem is not applicable to all eventualities or to cure all ills. Its application is
excluded in the interest of administrative efficiency and expedition. Rules of natural justice
are not rigid rules, they are flexible and their application depends upon the setting and
background of statutory provision, nature of the right which may be affected and the
consequences which may entail, its application depends upon the facts and circumstances of
each case. These principles do not apply to all cases and situations. Applications of these
uncodified rules are often excluded by express provision or by implication. The rule of audi
alteram partem is not attracted unless the impugned order is shown to have deprived a person
of his liberty or his property.

13. The question of audi alterem pertam arose in the case of Union of India & Anr.-Vs-
M/S. Jesus Sales Corporation, wherein a Full Bench of Delhi High Court observed that:
“Before rejecting the prayer made on behalf of the respondent to dispense
with the whole amount of penalty an opportunity should have been given to the
said respondent of being heard in terms of the proviso to Section 4-M of the
Imports and Exports (Control) Act, 1947.”

14. Section 4-M of the Act provides amongst other that where the Appellate authority is
of the opinion that the deposit to be made will cause undue hardship to the appellant it may at
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its discretion dispense with such deposit either unconditionally or subject to such conditions
as it may impose. Union of India challenged the order of the Delhi High Court before the
Indian Supreme Court.

15. After thorough and meticulous discussions, Indian Supreme Court held.
“When principles of natural justice require an opportunity to be heard before
an adverse order is passed on any appeal or application, it does not in all
circumstances mean a personal hearing. The requirement is complied with by
affording an opportunity to the person concerned to present his case before
such quasi-judicial authority who is expected to apply his judicial mind to the
issues involved. Of course, if in his own discretion if he requires the appellant
or the applicant to be heard because of special facts and circumstances of the
case, then certainly it is always open to such authority to decide the appeal or
the application only after affording a personal hearing. But any order passed
after taking into consideration the points raised in the appeal or the
application shall not be held to be invalid merely on the ground that no
personal hearing had been afforded. This is all the more important in the
context of taxation and revenue matters. When an authority has determined a
tax liability or has imposed a penalty, then the requirement that before the
appeal is heard such tax or penalty should be deposited cannot be held to be
unreasonable as already pointed out above. In the case of Shyam Kishore-Vs-
Municipal Corporation of Delhi, it has been held by this court that such
requirement cannot be held to be harsh or violative of Article 14 of the
Constitution so as to declare the requirement of pre-deposit itself as
unconstitutional. In this background, it can be said that normal rule is that
before filing the appeal or before the appeal is heard, the person concerned
should deposit the amount which he has been directed to deposit as a tax or
penalty. The non-deposit of such amount itself is an exception which has been
incorporated in different statutes including the one with which are concerned.
Second proviso to sub-section (1) of Section 4 M says in clear and
unambiguous words that an appeal against an order imposing a penalty shall
not be entertained unless the amount of the penalty has been deposited by the
appellant. Thereafter, the third proviso vests a discretion in such Appellate
authority to dispense with such deposit unconditionally or subject to such
conditions as it may impose in its discretion taking into consideration the
undue hardship which it is likely to cause to the appellant. As such it can be
said that the statutory requirement is that before an appeal is entertained, the
amount of penalty has to be deposited by the appellant; an order dispensing
with such deposit shall amount to an exception to the said requirement of
deposit. In this background, it is difficult to hold that if the Appellate authority
has rejected the prayer of the appellant to dispense with the deposit
unconditionally or has dispensed with such deposit subject to some conditions
without hearing the appellant, on perusal of the petition filed on behalf of the
appellant for the said purpose, the order itself is vitiated and liable to be
quashed being violative of principle of natural justice and with the above
observation allowed the appeal filed by the Union of India. As it is stated
above that the attached provision of section 158 of the Ordinance is states that
the Commissioner of Taxes on an application made by the assessee may
reduce the requirement of pre-deposit appears reasonable to him.”
(Emphasis supplied by us.)
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16. Article 102 of out Constitution empowers the High Court Division to issue certain
orders and directions. Language of the Article 102 runs as follows:
“102 (1) The High Court Division on the application of any person aggrieved,
may give such directions or orders to any person or authority, including any
person performing any function in connection with the affairs of the Republic,
as may be appropriate for the enforcement of any of the fundamental rights
conferred by Part Il of the this Constitution”.

17. From the language above, it is apparent that existence of fundamental right to be the
formation of the exercise of jurisdiction by the High Court Division under this Article. This
right has to be a legal right. Legal right means legally enforceable rights and not purely
personal right or personal contract having no statutory force. The above words must be read
in the context of and in anti-thesis of the words “for the enforcement of any of the rights
conferred by part I11”.

18. The proviso to Sub-Section (2) of section 158 of the Ordinance vests discretion with
the Commissioner of Taxes to reduce statutory requirement of payment under Sub-Section(2)
of section 158 of the Ordinance, if the grounds stated in the application filed by the assessee
applicant under the proviso appears reasonable to him/her. From the language of the proviso,
we do not find any statutory duty of the CT to pass an order assigning reason.

19. The rule that decisions of an authority exercising judicial or quasi judicial authority
should be reasoned, is not a universally established rule, although in certain situations it is
rigidly enforced. The duty to give reasons may be either a statutory requirement or non
statutory. Where the duty is laid down by the act or the rules made thereunder, obviously, the
authority is bound to give reasoned decision in all cases to which that provision is applicable.
But in the absence of a statutory duty, the court have been emphatic to advise judicial or
quasi judicial authorities to assign reasons in such a form as to justify the orders being called
what are described as speaking orders.

20. It may be mentioned here that, upon hearing the authorized representative of the
assessee-petitioner and considering the points raised by the assessee-petitioner the DCT and
the AJCT determined tax liability of the assessee as such requirement of further hearing is
always with the authority who decides the matter. There is no statutory requirement for
hearing the applicant or recording reason under the proviso of section 158(2) of the
ordinance.

21. We have perused section 249(4) of the Indian Income Tax Act, 1961, which runs
as follows:

A) No appeal under this chapter shall be admitted unless at the time of filing of the
appeal, -

a) Where a return has been filed by the assessee, the assessee has paid the tax due on the
income returned by him; or

b) Where no return has been filed by the assessee, the assessee has paid an amount
equal to the amount of advance tax which was payable by him:

“Provided that in a case of filing under clause (b) and on an application made by the
appellant in this behalf, the Commissioner (Appeal) may, for any good and sufficient
reason to be recorded in writing, exempt him from the operation of the provisions of
that clause”.

(Emphasis supplied by us.)
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22. It appears from Section 249(4) of the Indian Income Tax Act, 1961, that there was a
statutory requirement to record good and sufficient reason by the Commissioner (Appeal) to
exempt assessee applicant from the payment under clause (a) and (b) of the section. But in
our statute there is no such requirement. We cannot interprete language of the statute framed
by our legislators in between the lines. Legislators framed the law at their wisdom. Though
there is no requirement to give an opportunity of hearing to the assessee-applicant or
recording reason, but still the Commissioner of Taxes should be aware that his /her order
must reflect reasonableness from where it can be transpire that the Commissioner of Taxes
applied his/her judicial mind in passing the order. But for inadequacy or absence of
reasonableness, the order cannot be set aside. It is discretion of the Commissioner of Taxes.

23. Under the facts and circumstances of the case and for the reasons stated above, we are
inclined to discharge the rule with the observation made above.

24. Accordingly, the rule is discharged without any order as to cost.



