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Mr. Justice Md. Emdadul Huq 
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Mr. Justice F.R.M. Nazmul Ahasan 
 

Present: 

Mr. Justice Md. Abu Zafor Siddique (Hon’ble Third Judge) 

Minority view: 

 

Article 102 of the Constitution of the People’s Republic of Bangladesh, Article 66 of the 

Constitution of the People’s Republic of Bangladesh Public Interest Litigation, Election 

Commission; 
 

It follows that the petitioner can very well seek a remedy under article 102 (2) (b) (ii), of 

course subject to the condition that no other efficacious remedy is available to him. In 

seeking a remedy under clause 102(2)(b)(ii), he does not have to be an aggrieved person 

for filing this case.                 ... (Para 69)   
 

The underlying principle of a writ of quo warranto, as interpreted by the Supreme 

Court of India and as quoted above, is clearly the same as enshrined in clause 102(2) (b) 

(ii) of our Constitution. Under this clause, “any person” can file an application and this 

court can, upon such an application, exercise the jurisdiction a writ of quo warranto. 

The applicant is not required to be “an aggrieved person” as opposed to the requirement 

of clause (1) and (2) (a) of article 102 under which a public interest ligation may be filed. 

In such a case the duty of this court is to hold an inquiry on the allegation and to arrive 

at a decision keeping in view of the legal and factual issues.           ... (Para 75)  
 

The reply to this principal issue depends upon decisions on the issues on (1) the 

deduction of prejudgement custody period of 143 days as claimed by him, (2) the period 

of sentence served out by him, (3) the remission permissible to him on various counts 

clamied by him and (4) the remaining sentence, if any. The discussion, findings and 

decision on those matters i.e. on issues Nos 1-6 show that no disputed questions of facts 

are involved on those 4(four) matters and the related issues.          ... (Para 196) 
 



12 SCOB [2019] HCD  Shakwat Hossain Bhuiyan Vs.Bangladesh & ors.  (Md. Emdadul Huq, J)       40 

 

In view of the findings and decision on the issue of the remaining period of sentence 

(Isssue No. 6) it is evident that, on the date of his release from jail on 01.06.2006, the 

incumbent MP (respondent No. 7) had not served out the entire sentence and that he 

was required to serve out the remaining sentence for another 468 days. There is nothing 

on record to show that, after his release on 01.06.2006, he was ever taken to jail in 

connection with the sentence imposed on him in Special Tribunal Case No. 757 of 1999. 
 

It follows that as per article 66(2)(d) of the Constitution he was disqualified to be 

nominated and elected as an MP in the election held on 05.01.2014. It is noted that 

article 66(2)(d) speaks of conviction for a criminal offence involving moral turpitude. 

The offence under section 19A and 19 (f) of the Arms Act, 1878 is such an offence. 

Because in the context our society the nature of the prescribed penalty namely a 

minimum rigorous imprison of 10 years and 7 years for illegal possession of fire arms 

and ammunition without licence issued by appropriate authority is an offence against 

the security of the society at large and also against the state and moral value in general.    

                ... (Para 197 & 198) 

(Per Mr. Md. Emdadul Huq, J) 

Majority view: 
 

Article 66(2) of the Constitution of the People’s Republic of Bangladesh and the Article 

12(1)(d) of the RPO relates to the election disputes triable before the election Tribunal. 

These factual aspect of the writ petition which discussed above are not admitted rather, 

it is disputed in different aspect and without taking evidence about the disputed fact of 

date of release of the respondent No.7 from Jail custody, the calculation of blood 

donation to the Sandhani and the special remission provided in the Jail Code which is 

recorded in the history ticket, it cannot be decided in a summary proceeding in the writ 

petition.                  ... (Para 276) 
 

In this respect Article 125 of the Constitution of Bangladesh is very much applicable in 

the facts and circumstances of the case. Particularly, the facts and circumstances arises 

in the writ petition is a clear bar as this type of dispute cannot be decided without any 

evidence both oral and documentary.              ... (Para 278) 
 

An election dispute can only be raised by way of an election in the manner provided 

therein. Where a right or liability is created by a statute providing special remedy for its 

enforcement such remedy as a matter of course must be availed of first. The High Court 

Division will not interfere with the electoral process as delineated earlier in this 

judgment, more so if it is an election pertaining to Parliament because it is desirable 

that such election should be completed within the time specified under the Constitution. 

In the instant case, a serious dispute as to the correct age of the appellant was raised 

before the High Court Division which was not at all a subject matter of decision on mere 

affidavits and certificates produced by the parties.             .. (Para 281) 
 

As regards the first ground, it may be stated that if the purpose of the writ petition was 

only to challenge the election of the appellant on the alleged ground of his being a 

defaulter then we would have felt no hesitation to declare at once that the writ petition 

was not maintainable. Indeed, we have already held while rejecting CPSLA No.21 of 

1988 (quoted in the affidavit-in-opposition) that “such questions as to disqualification, 

etc. which are questions of fact are better settled upon evidence which can be done more 

appropriately before a Tribunal. In the summary proceeding under Article 102 it is not 

desirable and, more often than not, not possible to record a finding as to a disputed 

question of fact.” As regards the first ground, it may be stated that if the purpose of the 

writ petition was only to challenge the election of the appellant on the alleged ground of 
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his being a defaulter then we would have felt no hesitation to declare at once that the 

writ petition was not maintainable. Indeed, we have already held while rejecting 

CPSLA No.21 of 1988 (quoted in the affidavit-in-opposition) that “such questions as to 

disqualification, etc. which are questions of fact are better settled upon evidence which 

can be done more appropriately before a Tribunal. In the summary proceeding under 

Article 102 it is not desirable and, more often than not, not possible to record a finding 

as to a disputed question of fact.”              ... (Para 301) 

    (Per Mr. F.R.M. Nazmul Ahasan, J) 
 

It is now a well settled proposition of law that if there is efficacious and alternative 

remedy is available, a writ petition under Article 102 of the Constitution is not 

maintainable. Admittedly it has been raised whether Article 125 of the Constitution 

puts a bar in the instant case in hand. Admittedly as per the aforesaid provision of law 

there is a legal bar questioning the result of the election declared by the commission 

except following the provisions of RPO. In the present case in hand it appears that the 

petitioner in the disguise of Article 102 of the Constitution trying to enforce the 

provisions of RPO. In the present case in hand it further appears that the question as 

raised by the petitioner regarding certain declarations made by the respondent No.7 

before the Election Commission which is completely a dispute to be resolved by the 

competent authority as provided in the Represented People Order (RPO). ... (Para 339) 

(Per Mr. Md. Abu Zafor Siddique, J) 

 

JUGEMENT 

 

Md. Emdadul Huq, J. (Minority view):  

 

1. 1.00: Subject matter of this Case:  This case is about the lawful authority of 

respondent No.7 Mr. Nizam Uddin Hajari (shortly the incumbent MP) to hold the office of 

Member of Parliament for the Constituency of Feni-2. This issue has been raised upon an 

allegation that he was convicted and sentenced under sections 19A and 19(f) of the Arms Act, 

1878 to rigorous imprisonment for 10(years), but he was released from the jail on serving a 

lesser period.  

  

2. The facts relevant for disposal of this case are presented in the following paragraphs 

under appropriate headings.  

  

3. 2.00: Order of the Honorable Chief Justice:  This case was earlier fixed for hearing 

and disposal by two other Division Benches. Lastly the Honorable Chief Justice has, by order 

dated 02.12.2015, sent this case with the following direction: “Let this matter be heard and 

disposed of by the Division Bench presided over by Md. Emdadul Huq, J.” 

 

  

4. Accordingly the matter was previously heard on various dates by the Division Bench 

presided over by myself (Md. Emdadul Huq, J) with several other 2
nd

 judges. Lastly the 

matter has been heard by the current Division Bench and judgment is being delivered today. 

 

5. 3.00: Terms of the Rule nisi and interim orders: Upon an application (Writ Petition) 

under Article 102(2)(b)(ii) of the Constitution, a Rule Nisi was issued by this Court by order 

dated 08.06.2014 as follows): 

“Let a Rule Nisi be issued calling upon the respondents to show cause as to under 

what authority the respondent No. 7 is holding the post of Member of Parliament 
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(MP) for the constituency of Feni-2 and why the said seat of the Member of 

Parliament(MP) for the said Constituency of Feni-2 shall not be declared vacant 

and/or pass such other or further order or orders as to this court may seem fit and 

proper.” 

 

6. 3.01: By the Rule issuing order the following interim directions were given: 

(a) The jail authorities being the Inspector General of Prison (IG Prison) and the Senior 

Jail Super, Chittagong Central Jail, Chittagong, (respondent Nos. 8 and 9) were 

directed “to submit a report on the service of the period of sentence in Jail by 

respondent No.7 along with relevant record / file”; and 

 

(b) Editor of the Daily Prothom Alo (respondent No. 10) was “directed to explain his 

position and also the sources and authenticity of the news item “p¡S¡ Lj ®M−V, ®h¢l−u k¡e 
p¡wpc” published in the Daily Prothom Alo dated 10.05.2014”. 

 

7. 3.02: During pendency of the case, several other interim orders were also passed by 

this Court on different dates with specific directions to the Jail authorities, the District 

Magistrate, (DM) Chittagong, the Registrar of this Court, the learned Metropolitan Sessions 

Judge, Chittagong and the concerned Section of the office of this Court.  

 

8. 3.03: Moreover, by order dated 10.09.2014, Mr. M.A. Bashar, being an advocate of 

this court and Mr. AKM Mohiuddin Chowdhury, being an Assistant Attorney General 

(AAG), were also directed to explain their respective position with regard to the bail 

application allegedly filed in Criminal Appeal No. 1409 of 2006 in which bail was allegedly 

granted to the incumbent MP by a Division Bench of this Court and he was allegedly released 

from the Jail on the basis of that bail.  

 

9. 4.00: Responses to the Rule and interim orders: Pursuant to the above noted Rule 

nisi and interim directions (1) the incumbent MP (respondent No. 7) and (2) the jail 

authorities (respondent Nos. 8 and 9), and (3) Ediditor Prothom Alo (respondent No. 10) 

have filed their respective Affidavit-in-opposition. They have also filed several 

Supplementary Affidqavits and Affidavits in Reply. 

 

10. 4.01: However Advocate Mr. MA Bashar has filed a vakalatnama, but has not filed 

any written explanation nor did he personally appear due to sickness (vide order dated 

14.10.2014). Mr. AKM Shafiullah, the learned AAG, has neither filed any written 

explanation nor did he personally appear. 

 

11. 4.02: Other authorities being the DM, Chittagong, the learned Metropolitan Sessions 

Judge, Chittagong, Registrar of this Court the concerned section of this court have complied 

with the relevant direction.  

 

12. 4.03: Summery of the Writ Petition and the materials presented to this court by 

various respondents and the aforesaid authorities are briefly presented in the following 

paragraphs under appropriate headings.  

 

13. 5.00: Writ Petitioner’s case: The Writ Petitioner has presented his case in the Writ 

Petition and 2 (two) other Affidavits, as follows: 

5.01: Petitioner has stated that earlier he had been the Joint Convener of Feni District 

Jubo League and also a Councilor of the Feni Pouroshava. He and many others of the 
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locality feel concern about the fact that the incumbent MP (respondent No. 7) was 

disqualified to be elected as an MP and yet he is holding that public office. So the 

petitioner has filed this case as a “public interest litigation”. 

 

14. 5.02: Petitioner has further stated that, in the national election held on 05.01.2014, 

respondent No.7, as a candidate for election as MP for the Constitution of Feni-2, submitted 

to the Election Commission his Affidavit being No. 941 dated 02.12.2013 (Annexure-B). In 

that Affidavit, he made false statement to the effect that in Special Tribunal Case No. 757 of 

1999 he had been acquitted. Eventualley the Election Commission published Gazette 

Notification dated 08.01.2014 (Annexure-A) declaring him as the elected MP. 

 

15. 5.03: Petitioner claims that the incumbent MP has suppressed the fact that the Special 

Tribunal, Chittagong by judgment dated 16.08.2000 passed in the said case, convicted and 

sentenced him under sections 19A and 19(f) of the Arms Act, 1878 to suffer rigorous 

imprisonment for 10(ten) years and 7(seven) years respectively with a direction that both the 

sentences would run concurrently.  

 

16. 5.04: Petitioner further claims that the above noted judgment was affirmed by the 

High Court Division in Criminal Appeal No. 2369 of 2001 by judgment dated 02.05.2001 

(Annexure-C), which was further affirmed by the Appellate Division, firstly by judgment 

dated 27.04.2002 (Annexure-C-1) in Criminal Petition for Leave to Appeal No. 107 of 2001 

and lastly by order dated 26-6-2004 (Annexure-C-2) rejecting Review Petition No. 18 of 

2002 filed by the incumbent MP.  

 

17. 5.05: Petitioner has stated that, a news report was published in the issue of 

10.05.2014 of the Daily Prothom Alo under heading “p¡S¡ Lj ®M−V, ®h¢l−u k¡e p¡wpc” 
(Annexure-D).The news report stated that, pursuant to the judgment passed by the Special 

Tribunal, the incumbent MP had surrendered on 14.09.2000, that he was sent to the Jail on 

the same date, that he was released from Jail on 01.12.2005 before serving out the entire 

sentence and that he still required to serve a sentence for 2 years 10 months and 01 days. 

 

18. 5.06: The petitioner has further stated that the Information Slip No. 654 dated 

08.05.2014 (Annexure-E) issued by the office of this Court shows that the incumbent MP 

had filed a fresh Criminal Appeal being Criminal Appeal No. 1409 of 2006 against the same 

judgment of conviction and sentence dated 16.08.2000 which was passed by the Special 

Tribunal and affirmed up to the Appellate Division as stated above, and that, in this fresh 

Appeal, he managed to obtain an order of bail and accordingly he was released from jail on 

01-06-2006. 

 

19. 5.07: Petitioner claims that the calculation of the period of sentence served out by the 

incumbent MP and the maximum period of remission permissible to him and the remaining 

period of sentence to be served out by him are as follows:   

 

Sentence- (10 years× 360)           -3600 days.  

Period served out                         -2084 days  

     (14.09.200 01.06.2006).  

Permissible remission                   -600 days  

     (as per rule 768 of Jail Code) 

Total-                                                2684 days 

     Remaining Period                           - 3600-2084= 916 days.  



12 SCOB [2019] HCD  Shakwat Hossain Bhuiyan Vs.Bangladesh & ors.  (Md. Emdadul Huq, J)       44 

 

 

20. 5.08: Petitioner claims that, in consideration of the above noted remaining period of 

imprisonment, the incumbent MP, as per article 66(2)(d) of the Constitution, was disqualified 

to be a candidate for and to be elected as, an MP in the national election held on 05.01.2014. 

But he suppressed the said remaining period of sentence and managed to get a declaration by 

the Election Commission that he is an elected MP and thus he has been unlawfully holding 

that public office.  

 

21. 6.00: Case of respondent No. 7 (Incumbent MP): Respondent No. 7 being the 

incumbent MP has, in his Affidavit-in-Opposition and 8(eight) other Affidavits 

(Supplementary Affidavit and Affidavits in Reply), presented his case as follows:  

6.01: He contends that this case involves disputed questions of fact and therefore this case 

is not maintainable. 

 

22. 6.02: He has stated that, during the period of his Mayorship of Feni Pourashava, the 

petitioner, as a Councilor of that Pourashava, acted as the tadbirkar on behalf of respondent 

No. 7 in Special Tribunal Case No757 of 1999 and also in the Appeals preferred against the 

judgment of conviction and sentence up to the Appellate Division. But subsequently the 

petitioner filed this case out of local rivalry and malafide intention. Thus the petitioner has no 

standing to file this case as a public interest litigation and on that count this case is not 

maintainable.  

 

23. 6.03: He has further stated that Mr. Manjil Morshed, the learned Advocate engaged 

by the Petitioner in this case, is debarred from conducting this case, because Mr. Morshed 

had conducted the said Appeals on behalf of respondent No. 7. 

 

24. 6.04: He admits that he was convicted and sentenced in Special Tribunal Case No. 

757 of 1999 by judgement dated 16.08.2000 passed by the Special Tribunal and that this 

judgment was affirmed by the High Court Division in Criminal Appeal No. 26369 of 2000 

and further affirmed upto the Appellate Division as stated by the petitioner.  

 

25. 6.05: He also admits that, pursuant to the said judgment passed by the Special 

Tribunal, he surrendered on 14.09.2000 and served out the sentence in Chittagong 

Central Jail up to 01.12.2005. While in Jail he preferred the above noted Appeals.  

 

26. 6.06: He claims that he was lawfully released on 01.12.2005 on the basis of the said 

period of serving out the sentence and the remission earned by him in accordance with 

the various provisions of the Jail Code.  

 

27. 6.07: He claims that, after his release, he was lawfully elected as MP for the 

Constitution of Feni-2 in the national election held on 05.01.2014. However he admits that in 

the affidavit submitted by him as a candidate for election of MP, he made an erroneous 

statement with regard to his criminal record. But it was “due to his misunderstanding and 

misconception of law” 

 

28. 6.08: He claims that, after publication of the report in the Daily Prothom Alo on 

10.05.2014, the Senior Jail Super of Chittagong Central Jail (respondent No.9) sent a letter of 

protest (fÐ¢ah¡c ¢m¢f) under Memo No. 44.07.15.00.111.03.13.14/2511/13 dated 10-5-2014 

(Annexure 7) stating that respondent No. 7 was released from the prison on the basis of the 
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sentence served out and the remission earned by him (−lu¡a fÐb¡u p¡S¡ ®i¡N ®n−o ¢a¢e ¢hNa 
01.12.2015 a¡¢lM Aœ L¡l¡N¡l ®b−L j¤¢š² m¡i L−lez)  

 

29. 6.09: He denies that he had filed any fresh appeal being Criminal Appeal No. 1409 of 

2006 and that he had obtained bail in that Appeal. He claims that the Information Slip 

(Annexure-E) filed by the petitioner and the reports of the jail authorities (respondent Nos.8 

and 9) about obtaining the bail order passed in the said fresh Appeal are also false. 

 

30. 6.10: He contends that, during his stay in jail as a convict prisoner, he was allowed 

“both general remission and special remission as per the jail code.” He claims that the 

correct calculation of the periods of his pre-judgment custody, post-judgment period of 

serving out the sentence and the remission of the sentence as per Jail Code are as follows: 

 

 “01z j§m p¡S¡ 10 hRl                                 -            3600 ¢ce 
 
 02z q¡Sa h¡p  
   (22.03.1992 Cw qC−a 28.07.1992 fkÑ¿¹)                                             143 ¢ce 
      
 03z L−uc h¡p  
      14.09.2000 qC−a 01.12.2005 fkÑ¿¹                                              1906 ¢ce 
      
 04z p¡d¡le ®lu¡a  
     ¢h¢d- 756,757,758,759, Hhw 760 ®j¡a¡−hL                                      557 ¢ce 
 05z ¢h−no ®lu¡a 
          ¢h¢d 765 Efd¡l¡ 3 ®j¡a−hL                                           343 ¢ce  
      
 06z djÑ£u BQ¡l, p¡ç¡¢qL J ®N−SV R¤¢V  
            ¢h¢d 689 ®j¡a−hL                                                                     651 ¢ce 
          (p¡S¡) h¡L£ e¡C 
 
E−õMÉ ®k, ¢h−no ®lu¡a J p¡d¡le ®lu¡a ¢j¢m−u j§m p¡S¡l 1/4 Aw−nl ®h¢n e¡ qJu¡u L¡l¡ ¢h¢dl 768 mwOe 

qu¢ez” 

 
31. 6.11: He further contends that, while serving out the imprisonment, he donated blood 

on 13 different dates and earned remission as per Circular No. 353 – H.J. dated 21.05.59 
(Annexure-12) issued by the then Government of East Pakistan, which was subsequently 

endorsed by a Circular being Memo No. 581/(56)/M-10/78 dated 27 April 1978 issued by the 

Home Ministry of the Bangladesh Government (Annexure-13). As per these two circulars 

the quantum of remission earned by him is as follows: 

       For 1
st
 time  ------------------------- 30 days  

       2
nd

 time  ----------------------------- 32 days  

       3
rd

 time  ----------------------------- 34 days  

       4
th

 time  ----------------------------- 36 days  

       5
th

 time  ----------------------------- 38 days  

       6
th

 time  ----------------------------- 40 days  

       7
th

 time  ----------------------------- 42 days  

8
th

 time  ----------------------------- 44 days  

       9
th

 time  ----------------------------- 46 days  

      10
th

 time  --------------------------- 48 days  

      11
th

 time  --------------------------- 50 days  
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      12
th

 time  --------------------------- 52 days  

                 13
th

 time  --------------------------- 54 days 

                      Total 13
th

 times ---------------486 days 

 

32. 6.12: In support of his claim on blood donation, he has filed a fÐnwp¡fœ dated 

06.10.2005 (Annexure-9) issued by the President and General Secetary of på¡e£, Q–NË¡j ®j¢X−Lm 
L−mS CE¢eV to the effect that he (respondent No.7) donated 13(thirteen) units of blood during 

the period from 14.12.2000 to 15.05.2005 while he was in Chittagong Central Jail.  

 

33. 6.13: He has stated that the practice of awarding remission of sentence on the basis of 

blood donation was being followed in various jails including Barishal Central Jail as 

evidenced by the photocopy of the entries in the relevant register dated 24.04.2006 

(Annexure-15)  

 

34. 6.14: He contends that a History Ticket was maintained by the jail authorities and that 

all the relevant information with regard to his stay in jail including the fact of remission as 

required by the Jail Code were recorded therein. But, according to the reports-cum-affidavits 

made by the Jail Authorities (respondent Nos. 8 and 9), the History Ticket is not available 

and therefore their statement with regard to the quantum of remission and the maximum limit 

of 
�

�
th  (one fourth) of the sentence and their calculation about the sentence served out and 

the remaining period and other related statements are not acceptable. 

 

35. Case of the Jail Authorities (Respondent Nos. 8 and 9): 

7.00: Pursuant to the Rule issuing order dated 08.06.2014 and the subsequent 5(five) 

interim orders dated 16.07.2014, 10.09.2014, 03.03.2016, 26.05.2016 and 31.08.2016, 

the Jail Authorities being the IG Prison and the Senior Jail Super, Central Jail, 

Chittagong (Respondent Nos. 8 and 9) have presented their case in an Affidavit-in-

opposition and 4 Affidavits-in-Compliance.  

 

36. 7.01: The IG prison has also sent a report dated 27.03.2016 not in the form of 

Annexure to any of those Affidavits. However in his Affidavit of compliance dated 

19.07.2016, he has stated that the contents of the said report dated 27.03.2016 are correct. 

 

37. 7.02: The Senior Jail Super, Chittagong, Md. Sagir Mia (respondent No.9) has, 

under his signature, sent two reports dated 30.06.2014 (Annexure-X) and 03.09.2014 Part of 

(Annexure-X-I series) to the IG Prison. These reports from part of the Affidavit submitted by 

the IG Prison. Substance of these two reports is as follows: 

 

(A) The news Report published in the daily Prothom Alo on 10.05.2014 about release of 

Nizam Uddin Hajari (respondent No. 7) on 01.12.2015 was not consistent with the 

relevant Dairies and Registers of the Jail (Part of Annexure X-I-series).  

 

(B) However he admits that, he on seeing the news report in the daily Prothom Alo, sent a 

mistaken rejoinder (fÐ¢ah¡c¢m¢f) (Annexure-7) to the Prothom Alo. He had stated in the 

Rejoinder that “pw¢nÔø L−uc£ ¢eS¡j q¡S¡l£ ®lu¡a fÐb¡u p¡S¡−i¡N ®n−o Na 01/12/25005 ¢MËØV¡ë Aœ 
®L¾cÐ£u L¡l¡N¡l q−a j¤¢š² m¡i L−le”  

 

(C) He claims that he hurriedly collected inadeqate information from a single Register, 

the entries of which were manipulated by unknown persons. Thus he failed to consult 
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other Registers and documents and sent the erroneous Rejoinder. (k¡Q¡C e¡ L−l öd¤j¡œ 
HL¢V ®l¢SøÊ¡l ®c−M a¡s¡ý−s¡ L−l fÐ¢ah¡c ¢m¢f−a i¥m abÉ EfÙÛ¡f−el SeÉ ¢ejÀü¡rlLl£ B¿¹¢lLi¡−h 
c¥x¢Ma Hhw rj¡fÐ¡bÑ£z) 

 
(D) Nizam Uddin Hajari was actually released from Jail on 01.06.2006 pursuant to the 

bail order passed by this court in Cr. Appeal No. 1409 of 2006 and communicated by 

the office of this Court by a memo dated 24.05.2006. This bail order and the bail bond 

were sent to the Jail by the Additional District Magistrate, Chittagong under Memo 

dated 31.05.2006 as processed in Criminal Misc. Case No. 280 of 2006 (Part of 

Annexure-X-series).  

 

(E) The Release Diary of the jail does not contain any entry about release of Nizam Uddin 

Hazari on 01.12.2005. The entries in the other relevant 4(four) documents maintained 

by the Jail namely-(1) Misc Case Register relating to Bail, (2) Diary of the Convict 

Prisoners, (3) the Ward and Cell Register, and (4) the Gate Register show that Nizam 

Uddin Hazari served out the sentence as L−u¢c ew 4114/H in Cell No.1 upto 01.06.2006 

on which date he was released pursuant to the above noted bail (photocopy of those 

Diary and Registers annexed as part of Annexure-X-series).  

 

(F) The fact of stay of Nizam Uddin Hazari in the Jail upto 01.06.2006 is supported not 

only by the said jail documents but also by order dated 04.04.2006 (part of 

Annexure-X-series) passed by the Special Tribunal consisting of the learned 4
th

 

Additional Metropolitan Sessions Judge, Chittagong in another case being Special 

Tribunal Case No. 759 of 1999 in which the incumbent MP was one of the under trial 

accused persons. By that order the Tribunal rejected the prayer of the Jail Authority 

for transfer of Nizam Hajari from Chittagong Cental Jail to any other Jail due to 

disciplinary matter  

 

38. 7.03: The IG Prison (Respondent No. 8) has stated in his report dated 30.06.2016 

(Annexure –X-3 series) that, pursuant to this Court’s order dated 26.05.2016, he formed an 

Inquiry Committee consisting of three officers, all being senior to the said Jail Super Sagir 

Mia (respondent No. 9), and that this Committee conducted the inquiry on the following 

matters :- 

 

(1) remission allowed to respondent No. 7, if any, 

(2)  quantum of the period of the sentence served out by respondent No.7 and the 

remaining period, if any; 

 

(3) the basis of Annexure-5 filed by the Daily Prothom Alo showing the following entries 

in the register- 

 

n¡VÑ-1 
−f¾V-2 
---------  
q¡S¡l£ 

 01/12/2005 

“j§m p¡S¡ ®lu¡a fÐb¡u ®i¡N ®n−o j¤¢š² ®cJu¡ q−m¡ 
®lu¡a 01-06-17” 

(ü¡rl) 
01.12.2005 

¢p¢eul ®Sm p¤f¡l, 
Q–NË¡j ®L¾cÊ£u L¡l¡N¡l” 
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39. 7.04: The IG Prison has submitted another report dated 27.03.2006 on those matters 

on the basis of the findings of the 3(three) members Inquiry Committee. The summery of the 

two reports dated 27.03.2016 and 30.06.2016 is as follows: 

 

(A) Nizam Hazari was taken to jail as a convict on 14.09.2000 pursuant to the judgement 

of conviction and sentence for 10 years in Special Tribunal Case No. 757 of 1999. 

There after he stayed in the jail up to 01.06.2006 on which he was released on the 

basis of bail granted to him by the High Court Division in Cr. Appeal No. 1409 of 

2006. 

 

(B) while serving the said sentence, convict Nizam Hazari was allowed remission (−lu¡a). 
However his History Ticket and Remission Card are not available as these were 

preserved for 1(one) year as per Jail Code. The Admission Register (i¢aÑ ®l¢Sø¡l) 
contains the quantum of remission with the figure “557 ¢ce” but with “Oo¡ j¡S¡”z 

 

(C) So the committee formed by the IG Prision calculated the quauntum of remission as 

482 days up to 31.12.2004 and another 143 days thereafter up to 01.06.2006. 

 

(D) The date of his release on 01.12.2005 as recorded in the concerned register 

(Annexure-5) was signed by the then Senior Jail Super Bazlur Rashid, but it was the 

product of undue and illegal exercise of recording a wrong entry, which is not 

consistent with the other registers and documents of the Jail. 

 

(E) According to the calculation of the said committee on the basis of available record, 

namely −NCV B¢VÑ−Lm Ah f¡lpe, ¢h¢mS X¡C¢l, L−uc f−l¡u¡e¡, S¡¢je e¡j¡ (photocopy annexed 

as Part of Annexure-X-series) his periods are as follows:- 

 hRl j¡p ¢ce 
L) S¡¢je Nje 2006 6 01 
   L¡l¡N¡−l BNje 2000 9 14 
−i¡NL«a p¡S¡= 5 8 19 
A¢SÑa ®lu¡a= 1 8 25 
®lu¡apq ®i¡NLªa p¡S¡= 7 5 14 

 
 hRl j¡p ¢ce 
M) −j¡V p¡S¡ 10 00 00 
®lu¡apq ®i¡NL«a p¡S¡ 7 5 14 
Ah¢nø p¡S¡= 2 6 16 
    

 

40. 7.05: With regard to Blood Donation the IG Prison has submitted another detailed 

Report dated 09.10.2016 (part of Annexure-X-6). The summery of this report is as follows:  

(A) As per the then East Pakistan Goverment Circular dated 21.05.1959 and the 

Bangladesh Government Circular dated 27.04.1978, Blood Donation and collection 

thereof were conducted by various Medical College Hospitals, District Hospitals and 

also by på¡e£ hÔ¡X hÉ¡wL.  
 
(B) But record of convict Nizam Uddin Hazari with regard to donation of blood and 

remission on that count was not available, as his History Ticket and −lu¡a L¡XÑ were not 

available. 
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(C) However, in response to the letter issued by the jail authority, the på¡e£ La«Ñfr, by its 

letter dated 01.10.2016 (Part of Annexure-x-4-series) informed that they did not 

preserve the record of such an event of long past, being the period from 14.12.2000 to 

15.09.2005. But the Sandhani has not denied the fact of issuance of the certificate by 

it (a−h på¡e£ La«Ñfr fÐcš pec Aü£L¡l L−l¢e). 
 

41. 8.00: Case of Editor, Prothom Alo (Respondent No.10): Pursuant to the Rule 

issuing order dated 08.06.2014, this respondent has filed an affidavit-in-compliance and two 

other Affidavits, the substance of which is as follows: 

 

(A) He contends that the news report published in the issue of 10.05.2014 of the Daily 

Prothom Alo as stated by the petitioner was an investigative report and that all 

journalistic ethics and standards have been followed in publishing the same. 

 

(B) The news report is based on four elements namely (1) the judgments of the respective 

courts with regard to conviction and sentence of respondent No. 7 (Annexure C-

series), (2) the affidavit filed by respondent No.7 with the Election Commission in the 

national election of 2014 (Annexure-3), (3) the information delivered by the Deputy 

Jail Super about the  pre-judgment custody period of respondent No. 7 amounting to 4 

(four) months and 23 (twenty three) days (Annexure-4) and (4) the snapshots of the 

L−u¢c register (Annexure-5) containing the entries as follows:  

 

“j§m p¡S¡ ®lu¡a fÐb¡u ®i¡N ®n−o j¤¢š² ®cJu¡ q−m¡ ®lu¡a 01-06-17”. 
   (ü¡rl).  

01/12/2005,  
¢p¢eul ®Sm p¤f¡l,  
Q–NË¡j ®L¾cÊ£u L¡l¡N¡l” 

  

(C). The protest letter dated 10.05.2014 (annexure-2) allegedly issued by the Senior Jail 

Super, Chittagong in protest of the said news report and referred to in the Affidavit-

in-opposition filed by respondent No. 7 as Annexure-7 was never received by the 

Prothom Alo and hence not published. 

 

42. 9.00: Report of Metropolitan Sessions Judge, Chittagong 

Pursuant to the order dated 03.03.2016 passed by this Court, the learned Metropolitan 

Sessions Judge has sent a report dated 27.03.2016 to the effect that no notice of the alleged 

fresh appeal being Criminal Appeal No. 1409 of 2006 or no order of bail passed therein was 

received by his office. However a copy of the order of extension of bail being order dated 16-

11-2006 passed in Criminal Appeal No. 1409 of 2006 was received by his office containing a 

direction about extension of the bail for six months.  

 

43. 10.00: File of Crl. Misc. PetitionNo. 280 of 2006 sent by DM, Chittagong: 

Pursuant to order dated 10.09.2014 passed by this Court, the District Magistrate, Chittagong 

has sent the original file of Criminal Miscellaneous Case No. 280 of 2006 in which the bail 

order allegedly passed in Criminal Appeal No. 1409 of 2006 was processed for the purpose of 

acceptance of the bail bond.  

 

44. 10.01: This file shows that an application was filed along with copy of a bail order 

and that bail a bond was filed and accepted on 30.05.2006 and a warrant of release was issued 

to the Jail. 



12 SCOB [2019] HCD  Shakwat Hossain Bhuiyan Vs.Bangladesh & ors.  (Md. Emdadul Huq, J)       50 

 

 

45. 10.02: The contents of this file are presented in details in the later part of the 

Judgment in the discussion on issue No. 4 relating to Date of Release. 

 

46. 11.00: Report of the Registrar of this Court: 

Pursuant to order dated 10-9-2014 passed in this Case, the Registrar of this Court 

caused an Inquiry with regard to the filing of the alleged fresh appeal being Criminal 

Appeal No. 1409 of 2006. The report (note sheet) and other materials of the 

concerned file show that- (a) during the inquiry, the record of the said appeal could 

not be traced; (b) according to the Movement Register, the record was last assigned to 

an employee named Ganesh Kuri but he had died on 11.12.2013; and (c) the liability 

for the missing record of Appeal could not be fixed.  

 

47. 12.00: Record of Special Tribunal Case No. 759 of 1999, Chittagong  

As mentioned earlier, the Senior Jail Super, Chittagong (respondent No. 9), in his report, 

stated that the incumbent MP was in jail up to 01.06.2006, not only as a convict prisoner in 

Special Tribunal Case No. 757 of 1999 but also as an under-trial-prisoner in another case 

being Special Tribunal Case No. 759 of 1999 of the Metropolitan Sessions Judgeship, 

Chittagong.  

 

48. 12.01: So, for verifying the correctness of this statement, the office of this court was 

directed, by order dated 25.11.2016, to report on the disposal situation of said Special 

Tribunal Case No. 759 of 1999 and to present the record thereof, if available, in connection 

with any case instituted in this Court. 

 

49. 12.02: Accordingly the Office has presented the record of Special Tribunal Case No. 

759 of 1999 which was earlier called for by another Division Bench of this court in 

connection with another case being Miscellaneous Case No. 15077 of 2014 pending in this 

Court.  

 

50. 12.03: The original record of Special Tribunal Case No. 759 of 1999 shows that it 

arose form an allegation of an offence under the Arms Act, 1878 and respondent No.7 was 

one of the accused persons. This record reveals the details of the position of his custody, his 

appearance in court and bail during the period of 10.10.2001 to 06.06.2006 in that case. This 

record shows that he was in custody upto 31.05.2006. 

 

51. 12.04: It is noted that this period is relevant for deciding the date of his release form 

jail. Because admittedly he surrendered on 14.09.2000 as a convict. But the incumbent MP 

claims the date of his release on 01.12.2005 and the jail authority claims that he was released 

on 01.06.2006. So the facts relating to these matters as available in the said judicial record 

have been presented in the latter part of the judgment in the discussion on issue No. 4 relating 

to the date release. 

 

52. DISCUSSION, FINDINGS AND DECISION: 

13.00: Admitted facts: Materials on record show that the following facts are admitted: 

 

(a) The incumbent MP was convicted and sentenced by a Special Tribunal (Metropolitan 

Additional Sessions Judge, 4
th

 Court) of Chittagong under sections 19A and 19(f) of 

the Arms Act, 1878 to suffer rigorous improument for 10 years and 7 years 

respectively for the offences of illegal possession of fire arms and ammunition. The 
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decision of the trial court was upheld upto the Appellate Division. These facts are 

further evidenced by Annexure-C, C-1, and C-2 to the Writ Petition. 

 

(b) The incumbent MP, as a convict, surrendered and he was taken to jail on 14.09.2000 

He started serving out the sentence since that date and served out the sentence at 

least upto 01.12.2005, as admitted by the incumbent MP.  

 

(c) He was released from the Jail before the expiry of the said 10 years, i.e. either on 

01.12.2005 as claimed by him or on 01.06.2006 as claimed by the Jail authorities. 
  

(d) He was allowed some remission during the period of his stay in Jail as a convict.  

 

(e) A report was published in the daily Prothom Alo of 10.05.2014 raising questions 

about the propriety and legality of the release of the incumbent MP.  

 

53. 14.00: A primary Issue: Competence of Advocate Mr. Manjil Morshid to 

conduct this case. The incumbent MP has raised this issue on the ground that he had 

engaged Mr. Murshid and accordingly Mr. Murshid conducted the Appeals preferred against 

the judgment of conviction and sentence. This issue was initially agaitated by the learned 

Advocates for the incumbent MP to the effect that MR. Morshid is debarred from conducting 

this case. 

 

54. 14.01: Mr. Morshid has not filed any affidavit admitting or opposing his role in the 

said Appeals. 

 

55. 14.02: The record of this case shows that this Writ Petition was drafted by Mr. 

Morshid, as the Advocate engaged by the Writ Petitioner, and it was signed by the Writ 

Petitioner as the deponent. Mr. Morshid appeared at the time of issuance of the Rule nisi on 

08-06-2014 and on various subsequent dates upto 27.02.2016. Then he stopped appearing for 

the petitioner. Lastly on 18.05.2016, he personally appeared and informed this Court that, in 

view of the objection raised by the incumbent MP, he has withdrawn himself from this case, 

and that he has issued a no objection certificate.  

 

56. 14.03: Thereafter other advocates conducted the hearing and the issue of Mr. Morshid 

was not further agitated by the learned Advocates for incumbent MP. 

 

57. 14.04: So, the involvement of Mr. Morshed at the primary stage of this case, as the 

engaged advocate of the Writ Petitoner, has not affected the cause of justice and the issue of 

legality and propriety of his professional conduct as an advocate in this case need not be 

addressed. 

 

58. 15.00: The principal issue and related issues to be adjudicated: 

The terms of the Rule nisi and the materials on record show that the principal issue 

raised in this case is whether respondent No. 7, being the incumbent MP, was 

disqualified to be elected as an MP and, on that count, whether he has the lawful 

authority to hold that office after such election.  

 

59. In deciding this principal issue, the determinant factor is whether the period of 

sentence served out by the incumbent MP and the remission permissible to him cover the 

entire sentence of 10 years imprisonment. 
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60. 15.01: In the course of the lengthy hearing in the case, a number of related legal and 

factual issues came up. For deciding the said principal issue the following issues are to 

addressed :- 

(1) maintain ability of the case on account of standing of the petitioner to file this case,  

(2) maintainability of the case on account of the bar if any imposed by article 125 of the 

 Constitution,  

(3) the date of release of the incumbent MP and calculation of the sentence served out by 

him  

(4) the deduction of the pre-judgement custody from the sentence, 

(5) remission permissible to the incumbent MP  

(6) the remaining period of sentence, if any to be served out by him, 

(7) disputed questions of fact involved, if any, 

(8) whether the incumbent MP was qualified to be nominated and elected as an MP; 

(9) result of disqualification, if any, 

(10) Conclusion and result. 

 

61. 15.02: All these issues and the related aspectly are discussed in the later part of the 

judgement under proper headings. 

 

62. Issue No.1: Petitioner’s standing and maintainability of the case.   

 

63. 16.00: Deliberations: On this issue, Mr. Qamrul Haque Siddque, the learned 

Advocate for the Writ Petitioner, submits as follows:- 

(a)  that although in the Cause Title and at some places of the text of the Writ Petition, 

the expression “public interest litigation” has been used, the dispute raised in this case 

and the Rule nisi issued by this court are in the nature which, in English law, is called 

a writ of quo warranto,  

 

(b) that the principle of writ of quo-warranto has been clearly enshrined in article 

102(2)(b)(ii) of our Constitution, according to which “any person” can raise a 

question about the lawful authority of a person holding a public office, and 

accordingly the petitioner has simply set the law in motion and now it is the duty of 

the court to inquire into and decide the matter,  

 

(c)  that the petitioner has no personal right to, or interest, in the said public office and 

therefore the issue raised in this case cannot be equated to a right to property or to any 

form of character of the petitioner and consequently he cannot file a civil suit e.g. a 

suit for a declaration under 42 of the Specific Relief Act, 1877 or any other suit under 

that Act or even a representative suit under the Code of Civil Procedure, 1908 or any 

other statutory law. 

 

(d) that the petitioner was not a candidate in the election and therefore he had no standing 

to approach the High Court Division by filing an election case under the 

Representation of the People’s Order, 1972 (shortly the RPO) and thus the only 

forum available to him is this Court by invoking article 102(2)(b)(iii) of the 

Constitution. 

 

64. 16.01: In support of his submission, Mr. Siddique refers to the cases of (1) The 

University of Myshore and another vs. CD Govinda Rao and another (1965 AIR (SC) page-
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491, and (2) the case of Jamal Uddin (Md) vs Major General Abdus Salam (Relived) and 

others (66DLR2014) page 362). 

 

65. 16.02: In reply Mr. Shafique Ahmed, the learned Advocate for the incumbent MP, 

submits as follows:-  

(a)  that in the Cause Title and in the body of the Writ Petition (para-3), the petitioner has 

himself described this case as a “public interest litigation” (shortly PIL) and that it 

involves a question of great public importance, namely the validity of the election of 

respondent No. 7 as declared by the appropriate constitutional body, being the 

Election Commission and therefore this Writ Petition has to be judged by the 

principles applicable to a PIL, and 

 

(b)  that it is a settled principle of law that a PIL may be filed in the form of an 

application under clause 102(1) or 102(2) of the Constitution and it must be filed by a 

“person aggrieved”, but the petitioner has not taken any ground so as to treat him as a 

“person aggrieved” as required by those clauses.  

 

(c) this case involves a number of disputed questions of fact on the date of release and the 

quantum of remission. 

 

66. 16.03: In support of the above submission Mr. Ahmed refers to the cases of (1) 

National Board of Revenue vs. Abu Sayeed Khan and others, (18BLC (AD) (2013) page-116) 

and the case of (2) Kurapati Das vs. M/S Dr. Ambedkar Seba Samjan and others (Indian 

Kanoon. Org/doc/1530123). 

 

67. Discussion and Findings on Issue No.1:  

17.00: For addressing this issue, we need to firstly look into clauses (1) and (2) of 

article 102 of the Constitution which are quoted below (relevant portions are written 

in bold characts to emphasize): 

“102. (1) The High Court Division, on the application of any person aggrieved, may 

give such directions or orders to any person or authority, including any person 

performing any function in connection with the affairs of the Republic, as may be 

appropriate for the enforcement of any of the fundamental rights conferred by part 

III of this Constitution.  

(2) The High Court Division may, if satisfied that no other equally officious remedy 

is provided by law- 
(a) on the application of any person aggrieved, make an order- 

(i) directing a person performing any functions in connection with the affairs of the 

Republic or of a local authority to refrain from doing that which he is not permitted 

by law to do or to do that which he is required by law to do; or  

(ii) declaring that any act done or proceeding taken by a person performing functions 

in connection with the affairs of the Republic or of a local authority has been done or 

taken without lawful authority and is of no legal effect; or 

 (b) on the application of any person, make an order - 

(i) directing that a person in custody be brought before it so that it may satisfy itself 

that he is not being held in custody without lawful authority or in an unlawful 

manner; or   

(ii) requiring a person holding or purporting to hold a public office to show under 

what authority he claims to hold that office.  
 (3)-(5) (not relevant)” 
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68. 17.01: A plain reading of the clauses (1) and (2) of article 102 of the Constitution 

show the following features:  

 

(a) Clause (1) of article 102 provides that for enforcement of a fundamental right only a 

“person aggrieved” can apply to the High Court Division.  

 

(b) Clause 2(a) provides that for obtaining a remedy in relation to an action or 

ommission of a public authority only a “person aggrieved” can apply to the High 

Court Division. 

 

(c) As opposed to the above noted two clauses, clause (2) (b) (ii) provides that “any 

person” can apply to High Court Division challenging the lawful authority of a 

person in holding a public office, if no other efficacious remedy is available to the 

petitioner provided by other laws. 
 

69. 17.02: So the principal issue raised in this case namely the lawful authority of 

respondent No. 7 to hold the public office of MP, (Feni-2) clearly falls within the purview of 

article 102 (2)(b)(ii), under which “any person”, whether aggrieved or not, can make an 

application to this Court. It follows that the petitioner can very well seek a remedy under 

article 102 (2) (b) (ii), of course subject to the condition that no other efficacious remedy is 

available to him. In seeking a remedy under clause 102(2)(b)(ii). He does not have to be an 

aggrieved person for filing this case.     

 

 70. 17.03: With regard to the principles applicable to a“public interest litigation, I 

generally agree with Mr. Shafique Ahmed, the learned Advocate for the petitioner, that a 

public interest litigation is to be instituted under article 102(1) or 102(2) (a) and that the 

principles or parameter to be followed in indentifying such a case have been outlined by the 

Appellate Division in the case of National Board of Revenue vs Abu Sayeed Khan and others, 

reported in 18BLC (AD)(2013) page 116. 

 

71. 17.04: But I fail to accept the submission of Mr. Ahmed that the expression “public 

interest litigation” as used in the Cause Title or in a paragraph of the Writ Petition has 

rendered this case to be a public interest litigation. Such sporadic references to that expressin 

are not the determinant factors for deciding the nature of the case.  The determinant factors 

are the issues raised in the Writ Petition in relation to the particular fact (s) and the standing 

of the petitioner.  

 

72. 17.05: Apart from the facts claimed by the writ petitioners as presented earlier, the 

terms of the Rule nisi issued by this court is a pointer to the nature of the case. The terms of 

the Rule nisi, as quoted earlier, has two components, namely –(a) a direction to the  

respondents including the incubent MP (respondent No. 7) to explain his lawful authority in 

holding the public office MP for the Constituency of Feni-2, and (b) a declaration with regard 

to vacancy in that office, as a probable result.  

 

73. 17.06: The issue raised in the Writ Petition in the background of the admitted 

conviction and sentence imposed on the incumbent MP and the Rule nisi issued by this court 

are clearly in the nature of a writ of quo warranto of the English Law and not of a PIL.  
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74. 17.07: For illustrating the concept of a writ of quo-warranto, the interpretation of the 

Indian Supreme Court in the case of University of Mysore and another vs. CD Govinda Rao 

and another (AIR 1965 SC 491) is relevant and quoted below (underlines added): 

“Broadly stated, the quo warrant proceeding affords a judicial remedy by which any 

person, who holds an independent substantive public office, or franchise, or liberty, is 

called upon to show by what right he holds the said office, franchise or liberty; so that 

his title to it may be duly determined and in case finding is that the holder of the office 

has no title to it, he would be ousted from that office by judicial order------------.” 

 

75. 17.08: The underlying principle of a writ quo warranto, as interpreted by the Supreme 

Court of India and as quoted above, is clearly the same as enshrined in clause 102(2) (b) (ii) 

of our Constitution. Under this clause, “any person” can file an application and this court can, 

upon such an application, exercise the jurisdiction a writ of quo warranto. The applicant is 

not required to be “an aggrieved person” as opposed to the requirement of clause (1) and (2) 

(a) of article 102 under which a public interest ligation may be filed. In such a case the duty 

of this is court to hold an inquiry on the allegation and to arrive at a decision keeping in view 

of the legal and factual issues. 

 

76. 17.09: Similar view was taken by another Division Bench in the case of Jamal Uddin 

vs. Major General Abdus Salam (Retired) and others (66DLR(2014) page-364)- para-55,56, 

and 59). 

 

77. 17.10: The above view finds further support in the observation made by our apex 

court in the case of Bangladesh vs Aftab Uddin (2010 BLD (AD), page 10 para -20) as 

follows: (underlines added): 

 

“20. Besides, this writ petition before the High Court Division being one under 

Article 102(2)(b)(ii) does not require that the applicant for a writ of quo-warranto 

must be an aggrieved party. Any person can maintain such an application without 

showing any violation of his legal right. ---------” 

 

78. 17.11: On the question of availability of other remedies or an efficacious remedy 

to the petitioner, I agree with the submission of Mr. Qamrul Haq Siddique, that the 

petitioner cannot approach a civil court for a declaration under section 42 or for any other 

relief under the other provision of the Specific Relief Act, 1882. Because, his personal right 

to any property or character is not involved in the issue raised. He cannot approach any other 

court under any other statutory law for availing any remedy not to speak of an “efficacious 

remedy” The only remedy open to him is to invoke artice 102(2)(b)(ii) of the Constitution. 

 

79. 17.12: It is noted that the RPO provides for challenging the election of a returned 

candidate by way of filing an election petition to the High Court Division. But Article 49(1) 

of the RPO limits the said opportunity only to a person who is a candidate for the election. 

Article 49(1) of the RPO runs as follows: 

“49- (1) No election shall be called in question except by an election petition 

presented by a candidate for that election in accordance with the provisions of this 

Chapter. 

(2) --------------- (4) ---------------.” (not relevant) 

 

80. 17.13: It is evident that since the petitioner was not a candidate in the election, he has 

no right to avail the remedy under the RPO. 
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81. 17.14: It is noted that the issue of involvement of disputed questions of fact, as 

pointed out by Mr. Shafique Ahmed, with reference to the Indian case reported in Indian 

kanoon org/doc/430123 has been separately discussed and decided as issue No. 7 in the later 

part of this judgment. 

 

82. 18.00: Decision on issue No. 1: In consideration of the above findings, it is held that 

the petitioner as an “any person,” has a right to file this case under article 102(2)(b)(ii) of the 

Constitution and that no other efficacious remedy provided by law is available to him and 

therefore this case is maintainable and an inquiry is to be held under that article. Accordingly 

issue No. 1 is decided in favour of the petitioner. 

 

83. Issue No. 2: Legal bar, if any, imposed by article 125 of the constitution to 

entertain the case. 

 

84. 19.00: Deliberation: On this issue, Mr. Sahafique Ahmed, the learned Advocate for 

the incumbent MP, submits that article 125 of the Constitution is an overriding provision and 

it puts a legal bar on filing a court case questioning the result of the election declared by the 

Election Commission, except by filing an election case under the relevant law, namely the 

RPO and that since the petitioner has failed to do so, this case is not maintainable. 

 

85. 19.01: In reply Mr Qamrul Haque Siddique the learned Advocate for the petitioner, 

submits that petitioner claims that respondent No. 7 was disqualified to be a candidate for 

election as an MP due to the fact that he had not served out the entire sentence imposed on 

him, but he suppressed that fact in his Affidavit, and that the Election authorities had no 

scope to examine the disqualification matter and therefore article 125 is not a legal bar to 

entertain this case. 

 

86. Discussion and Findings on Issue No. 2: 

20.00: For considering this issue we need firstly to look into article 125 of the 

Constitution, which is quoted below (underlines added): 

“125. Validity of election law and election. -  
        Notwithstanding anything in this Constitution - 

(a) the validity of any law relating to the delimitation of constituencies, or the 

allotment of seats to such constituencies, made or purporting to be made under article 

124, shall not be called in question in any court; 

(b) no election to the offices of President or to parliament shall be called in question 

except by an election petition presented to such authority and in such manner as may 

be provided for by or under any law made by Parliament.” 

 

87. 20.01: The expression “Notwistauding anything contained in the constitution” clearly 

shows that article 125 is a overriding provision and clause (b) thereof puts a restriction on 

questioning the validity of, among others, an election of an MP. However this article allows 

the filing of an election case “only in such manner as may be provided for by or under a law 

made by the Parliament”. RPO is the law as contemplated in article 125 of the constitution.  

 

88. 20.02: The RPO contains detailed provisions with regard to, among others, the 

procedure for nomination of a candidate for election as MP, the qualification and 

disqualification of a candidate, scrutiny of nomination papers by the election functionaries, 

fixing the election schedule, conducting the election, declaration of election results, filing of 
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an election case by a candidate challenging the election held, power of the High Court 

Division in relation to the election case and the relieves that may be granted in such a case. 

 

89. 20.03: Article 12(1) of the RPO deals with the matter of nomination and the 

qualification and disqualification of a candidate. Relevant portion of Article 12(1) is quoted 

below (underlines added): 

“12. (1) Any elector of a constituency may propose or second for election to that 

constituency, the name of any person qualified to be a member under clause (1) of 

Article 66 of the Constitution: 

Provided that a person shall be disqualified for election as or for being, a member, if 

he- 

 

(a) – (o) (Not relevant)  

Explanation I--------------------- VI -------------- (not relevant) 

(C) --------- (7) ------------------” (not relevant) 

 

90. 20.04: Article 12(1) of the RPO, with reference to article 66(1) of the Constitution, 

clearly provides as to who is qualified to be nominated as a candidate. The proviso to clause 

12(1) contains the list 15 categories of persons who are disqualified to be nominated and 

elected e.g. a non-voter of the constituency, a person convicted and sentenced for election 

related offences as specified in Chapter VI of RPO, certain class of persons who were in the 

service of the Republic, bank loan defaulters, certain bill defaulters a person convicted of war 

crime etc. 

 

91. 20.05: But, Article 12(1) of the RPO or the proviso there of does not directly refer to 

the disqualification resulting from a conviction and sentence imposed on a candidate for a 

criminal offence before the submission of nomination paper. This disqualification is specified 

by article 66 (2)(d) of the Constitution. Relevant portion of this article is quoted below: 

(underlines added): 

“66. Qualification and disqualification for election to parliament. (1) A person 

shall, subject to the provision of clause (2), be qualified to be elected as, and to be, a 

member of pariliament if he is a citizen of Bangladesh and has attained the age to 

twenty-five years. 

 

(2) A person shall be disqualified for election as, or for being a member of Parliament 

who- 

(a) ----------- (c) -------------- (not relevant) 

 

(d) has been, on conviction for a criminal offence involving moral turpitude, 

sentenced for a criminal offence involving moral turpitude, sentenced to 

imprisonment for a term of not less that two years, unless a period of five years 

has elapsed since his release;” 

 

[(dd) -------------------------- (not relevant) 
(2A) –(5) ---------------- (not relevant) 

 

92. 20.06: A careful reading of article 66(2), particularly the expression “A person shall 

be disqualified for election as, or for being a member of Parliament” read with clauses (d) 

shows that the Constitution contemplates 3 (three) situations about the disqualification of a 

person, namely- (1) the dis-qualification acquired before election, (2) the disqualification 



12 SCOB [2019] HCD  Shakwat Hossain Bhuiyan Vs.Bangladesh & ors.  (Md. Emdadul Huq, J)       58 

 

acquired after election, and (3) disqualification that was acquired before but continues after 

the election.  

 

93. 20.07: In the instant case, the petitioner claims that incumbent MP acquired the 

disqualification before election and it still continues as per clause (d), because he was 

released from jail before serving out the sentence of 10 years. 

 

94.20.08: On perusal of the materials on record, particularly the photocopy of the 

Affidavit-cum-Nomination Paper of the incumbent MP (Annexure-B), it is revealed that he, 

as a candidate for election, has recorded in the 2
nd

 page at serial Nos. 3 and 4 the following 

entry at sub-serial 07: 

 

 3.M. Aa£−a Bj¡l ¢hl¤−Ü c¡−ulLªa ®g±Sc¡l£ j¡jm¡ h¡ j¡jm¡pj§q Hhw Eq¡l gm¡gm ¢hhlZ£x 
4. 

œ²¢jL eðl −k BCe J BC−el d¡l¡u 
j¡jm¡ c¡−ul Ll¡ qCu¡−R 

−k ÚBc¡m−a j¡jm¡¢V 
Bj−m ¢eu¡−R 

j¡jm¡ eðl j¡jm¡l gm¡gm 

                01----- 06-------------- (not relevant) 
07 ¢h−no rja¡ 

BC−el 19(L) (Q) 
d¡l¡ 

j¡je£u 4bÑ VÊ¡Ch¤e¡m 
Bc¡ma, Q–NË¡j 

¢h. VÊ¡ j¡jm¡ 
ew-757/99 

¢eÇf¢š/M¡m¡p 

 
95. 20.09: Respondent No. 7 in his Affidavit in opposition dated 18.01.2016 (para-9), 

claims that he has not made any false declaration in his affidavit cum nomination paper that 

was submitted by him as a candidate, and that it is a disputed question of fact.  

 

96. 20.10: But in all his subsequent affidavits he has admitted the fact of his conviction 

and sentence of 10(ten) years imprisonment in the case as mentined in the said Affidavit Cum 

Nomination paper i.e. Special Tribunal Case No. 757/1999. This is further evidenced by the 

certified copies of the judgment of the Special Tribunal affirmed up to the Appellate Division 

(Annexure-C-series). However he has tried to make out a case that he has served out the 

entire sentence.  

 

97. 20.11: The Writ Petitioner claims that the incumbent MP has suppressed the fact of 

serving a lesser period and that such suppression ended in the result that the Election 

Commission declared him as the returned candidate in the Parliament election of 2014.  

 

98. 20.12: The question is, whether the Election Commission has the lawful authority 

under article 125 to reopen the issue of legality of the candidature of the incumbent MP 

whom the Commission itself has declared as the returned candidate by Gazette Notification. 

 

99. 20.13: Article 125 of the Constitution requires the Election Commission to exercise 

its authority through the legal regime of the RPO. The scheme of RPO as pointed out earlier 

show that, after accepting the nomination paper of a candidate as a valid one and after 

declaring the result of the election within the framework of the RPO, the Election 

Commission becomes a functus officio for re-examining the issue of disqualification of a 

candidate acquired prior to the election.  

 

100. 20.14: Article 125 as an overriding clause, provides that an election dispute can be 

raised only as per law made by the Parliament, i.e. by filing an election petition to the High 
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Court Division by a candidate within a specified time on the grounds as provided by the 

RPO. 

 

101. 20.15: But the petitioner was admittedly not a candidate in the election. So article 

125 of the constitution and the RPO article 12(1) has debarred him from availing the remedy 

by filing an election case under the RPO and yet the Commission itself cannot re-open the 

issue of disqualification. 

 

102. 20.16: So the next question is whether the overriding provision of article 125(1)(b) 

stands as a legal bar to invoke the jurisdiction of this Court under article 102(2)(b)(ii). 

  

103. 20.17: On this question, the materials on record show that incumbent MP admits his 

conviction and sentence, but he has stated in his Affidavit/Nomination Paper (Annexure-B) 

his position as ¢eØf¢š/M¡m¡p. There is nothing on record to show that any objection was ever 

raised from any quarter with regard to his disqualification before the election functionaries or 

before the High Court Division in the from of an election case under the RPO. The ultimate 

result was that he was declared by the Election Commission as the elected MP. 

 

104. 20.18: Article 125 of the Constitution when read with articles 12(1) and 49(1) of the 

RPO and article 66(2) of the Constitution, show that the bar or restriction imposed by the 

non-obstante/overriding clause 125(1)(b), of the Constitution are applicable at best to two 

situations:- (a) the issues which have been considered by the Election Commission in the 

election process up to the elction result, and (b) the issues that may be considered by the High 

Court Division after the elction results, i.e. in the form of an elction cases under the RPO 

being the law made by parliament pursuant to article 125. 

 

105. 20.19: Article 125 of the Constitution does not cover a situation when a candidate 

for, or the holder of the public office of an MP, has allegedly suppressed certain vital facts 

about his disqualification and due to such suppression to, or non discovery by, the election 

functioneries, the election result has been declared and there was none to challenge the result 

within the frame work of article 125 and the RPO. 

  

106. 20.20: The intention of article 125 is never to encourage or allow suppession of the 

vital facts on disqualification of a candidate nor to obstruct the door of justice to seek a legal 

remedy or to unearth the truth about the alleged disqualification. 

  

107. 20.21: In such a situation, the scope of opening the issue of disqualification of an 

MP is very much subject to scrutiny by this Court under the writ jurdiction by invoking 

article 102(2) (b) (ii). Simply because, the incumbent MP was allegedly disqualified to 

submit his nomination paper so as to initiate the election process and the whole election 

process/result allegedly stood on a legal void. 

 

  

108. Decision on Issue No. 2 

20.22: In view of the above discussion and findings, the decision on this issue goes in 

favour of the petitioner. It is held that article 125 does not stand as a legal bar to entertain this 

case and it is maintainable under article 102(2)(b)(ii) for the purpose of examining the other 

issues. 
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109. Issue No. 3. The date of release of the incumbent MP from jail and the period of 

sentence served out by him. 

 

110. 21.00: On this issue, the incumbent MP claims that he was released on 01.12.2005. 

On the contrary the contrary the Jail authorities claim that he was realeased on 01.06.2006. 

The incumbent MP relies on two documents, namely Annexure-1 being the photocopy of a 

Register, which has also been filed by Prothom Alo as Annexure-5, and the Rejoinder issued 

by the Senior Jail Super named Md. Sagir. The photocopy and original thereof are on record 

as Annexure-2 and 7. 

 

111. 21.01: The jail authority relies on various jail registers and the file of the District 

Magistrate relating to bail bond and also on the reocrd of the Special Tribunal Case No. 759 

of 1999. 

 

112. 21.02: Deliberations: On this issue, Mr Qamrul Haq Siddique, the learned 

Advocate for the writ petitioner submits as follows:-  

(a) the date of release of the incumbent MP, whether on 01.12.2005 or on 01.06.2006, is 

not very material, because the total remission permissible to him as per rule 768 of the 

Jail Code cannot exceed one-fourth of the sentence, and 

 

(b)  the period of sentence served out by him from 14.09.2000 whether upto 01.12.2005 

or up to 01.06.2006, together with the maximum remission allowable to him, do not 

cover the entire period of sentence. 

 

113. 21.03: In reply, Mr. Shafique Ahmed the learned Advocate for the incumbent MP, 

submits as follows:- 

(a)  as per the reports of the jail authorities, the mandatory History Ticket of the 

incumbent MP is not available, and 

(b) the jail authorities in their reports admit the fact of recording an entry in the register 

about the release of the incumbent MP on 01.12.2005 (Annexure 1 or 5) and the 

Rejoinder issued by the Senior Jail Super (Annexure-2/7) supports the said date of 

release.  

 

114. 21.04: Discussion and Findings on issue No. 3: Annexure-1 and Annexure-5 are 

the photocopies of the same document, namely an entry in the L−uc£ Register. It contains the 

following information: 

 

“n¡VÑ-1 
−f¾V-2 
---------  
q¡S¡l£ 

 01/12/2005 

j§m p¡S¡ ®lu¡a fÐb¡u ®i¡N ®n−o j¤¢š² ®cJu¡ q−m¡ 
®lu¡a 01-06-17 

(ü¡rl) 
01.12.2005 

¢p¢eul ®Sm p¤f¡l, 
Q–NË¡j ®L¾cÊ£u L¡l¡N¡l” 

 

  

115. 21.05: Evidently the above entries state the follwing three facts :- 

 

(1) release of the incumbent MP on 01.12.2005,  
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(2) the quantum of remission up to that date was “−lu¡a 01-06-17” which means that it 

was 1 year 6 months 17 days = 365+180+17= 552 days or 557 days as claimed by the 

incumbent MP and partly admitted by the jail authorities in their report with a remark 

Oo¡ j¡S¡ and  

(3) the fact of serving out the entire sentence without any reference to any other remission 

as claimed by the incumbent MP in this case namely Special Remission of 343 days 

and remission of 486 days on account of blood donation.  

 

116. 21.06: The other document relied on by the incumbent MP is the Rejoinder (fÐ¢ah¡c 
¢m¢f) issued by the Senior Jail Super, Central Jail, Chittagong named Sagir Mia. This fÐ¢ah¡c 
¢m¢f (Annexure-2 or 7) was issued under pÈ¡lL ew 44.07.100.111.03.13.14-2511/5 a¡¢lM-
10/05/2004 and addressed to the Editor, Prothom Alo. The protion of this letter under heading 

fÐ¢ah¡c¢m¢f is quoted below (underlines added): 

 

“fÐ¢ah¡c ¢m¢f 
AcÉ 10.05.2014 ¢MËx a¡¢lM °c¢eL fÊbj B−m¡ f¢œL¡u fÐL¡¢na ¢n−l¡e¡j “p¡S¡ Lj ®M−VC ®h¢l−u k¡e” 
fÐ¢a−hce¢V−a ¢ejÀü¡rlL¡l£ LaÑªL j−e q−µR HV¡ S¡¢mu¡¢az ¢eS¡j q¡S¡l£ c¤C hRl 10 j¡p HL¢ce Lj 
L¡l¡−i¡N L−l −h¢l−u ®N−Re j−jÑ ®k ¢hhª¢a fÐL¡¢na q−u−R a¡q¡ paÉ eu Eš² fÐ¢a−hc−Ll ¢eLV ¢a¢e H 
dl−el ®L¡e  ja¡ja hÉš² L−le¢ez L¡l¡N¡l q−a p¡S¡ Lj ®M−V ®hl qJu¡l ®L¡e p¤−k¡N e¡Cz Aœ ®L¾cÐ£u 
L¡l¡N¡−ll l¢ra ®l¢Sø¡l cª−ø ®cM¡ k¡u ®k, Eš² ¢eS¡j q¡S¡l£, ¢fa¡x Sue¡m B−hc£e q¡S¡l£ Na 
14.09.2000 ¢MËx a¡¢lM ¢h‘ A¢a¢lš² jq¡eNl c¡ul¡ SS, 4bÑ Bc¡ma, Q–NË¡j LaÑªL Hp,¢V 759/99, 
Xhmj¤¢lw b¡e¡l j¡jm¡ ew 29(3)92, d¡l¡ AÙ» BC−el 19(L) J (Q) j¡jm¡u 10(cn) hR−ll pnÐj L¡l¡c−ä 
c¢¾Xa q−u Aœ L¡l¡N−l ®fÐ¢la quz ®lu¡a fÐb¡u p¡S¡−i¡N ®n−o ¢ae Na 01.12.2005 ¢MËx a¡¢lM Aœ 
L¡l¡N¡l q−a j¤¢š² m¡i L−lez  

  
®j¡x R¢Nl ¢ju¡  
¢p¢eul ®Sm p¤f¡l  
Q–NË¡j ®L¾cÐ£u L¡lN¡lz” 

 
117. 21.07: The above Rejoinder clearly supports the claim of the incumbent MP that he 

was permanently released on 01.12.2005 on the basis of the period of sentence served out and 

the system of remission “−lu¡a fÐb¡u p¡S¡ ®i¡N ®n−o ¢a¢e Na 01/12/2005 ¢MËx a¡¢lM Aœ L¡l¡N¡l q−a j¤¢š² 
m¡i L−le”z 

 
118. 21.08: But pursuant to this court’s direction as contained in the Rule issuing order 

dated 08.06.2014 and the subsequent order dated 16.07.2014, the same Senior Jail Super 

Sagir Mia submitted two reports denying the correctness of his own Rejoinder and also 

of the entries in the said L−uc£ Ragister about release of the incumbent MP on 

01.12.2005. He has asserted that the correct date of release is 01.06.2006 and that the release 

was not after serving out the entire sentence but on the basis of a bail order of this court.  

 

119. 21.09: The 1
st
 report dated 03.06.2014 (Annexure-X) submitted by the Senior Jail 

Super is a brief one. However, in the 2
nd

 report dated 30.09.2014 (Annexure-XI), he has 

reiterated the statements made in the 1
st
 report and stated other detailed information collected 

by him.  

 

120. 21.10: In his 2
nd

 Report, he has stated that he hurriedly prepared and issued the 

Rejoinder without consulting the relevant registers and thus issued a mistaken Rejoinder. The 

relevant portions of this 2
nd

 report are quoted below (underlines added): 
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“Na 10/05/2014 ¢MËØV¡ë a¡¢lM °c¢eL fÊbj B−m¡ f¢œL¡u “p¡S¡ Lj ®M−VC ®h¢l−u k¡e p¡wpc” 

¢n−l¡e¡−j fÐL¡¢na pwh¡c¢V fs¡l fl ¢ejÀü¡rlL¡l£ Aœ ®L¾cÐ£u L¡l¡N¡−ll avLm£e pj−ul Ab¡v 
01/12/2005 ¢MËØV¡ë a¡¢l−Ml ¢l¢mS X¡Cl£ fkÑ−hrZ L−l ®c−Me ®k, 01/12/2005 ¢MËØV¡ë a¡¢l−Ml ¢l¢mS 
X¡Cl£−a pw¢nÔø L−uc£ ¢eS¡j q¡S¡l£l L¡l¡N¡l q−a j¤¢š² k¡Ju¡l ¢ho−u −L¡e abÉ E−õM −eC (L¢f pwk¤š²)z 
L¡l¡iÉ¿¹−l h¾c£l¡ ¢h¢iæ Ju¡−XÑ / ®p−m AhÙÛ¡e L−lez L¡l¡iÉ¿¹−l l¢ra avL¡m£e pj−ul Ab¡v 
01/12/2005 ¢MËØV¡ë a¡¢l−Ml Ju¡XÑ / ®pm ®l¢SØVÌ¡l fkÑ¡−m¡Qe¡ L−l ®cM¡ k¡u ®k, pw¢nÔø L−uc£ ¢eS¡j 
q¡S¡l£ L¡l¡iÉ¿¹−l 01(HL) eðl ®p−m 01/06/2006 ¢MËØV¡ë a¡¢lM fkÑ¿¹ BVL ¢R−me (L¢f pwk¤š²)z 
flhaÑ£−a, Aœ L¡l¡N¡−ll avL¡m£e pj−ul f¤l¡ae ¢l¢mS X¡Cl£ Hhw ®NCV f¡pÑ¾p B−l¡ ¢e¢hli¡−h 
®My¡S¡My¤¢Sl fl Na 01/06/2006 ¢MËØV¡ë a¡¢l−Ml ¢l¢mS X¡Cl£ Hhw ®NCV f¡pÑ−¾p pw¢nÔø L−uc£ ¢eS¡j 
q¡S¡l£l S¡¢j−e j¤¢š² k¡Ju¡ pwœ²¡¿¹ abÉ E−õM f¡Ju¡ k¡uz 
------------------------------------------------------------ 
HM¡−e E−õMÉ ®k, Na 10/05/2014 ¢MËø¡ë a¡¢lM ¯c¢eL fÐbj B−m¡ f¢œL¡u “p¡S¡ Lj ®M−VC ®h¢l−u k¡e 
p¡wpc” j−jÑ pwh¡c¢V fÐL¡¢na qJu¡l fl Aœ ®L¾cÐ£u L¡l¡N¡−ll fr ®b−L fÐcš fÐ¢ah¡c ¢m¢f−a 
¢ejÀü¡rlL¡l£ La«ÑL “pw¢nÔø L−uc£ ¢eS¡j q¡S¡l£ ®lu¡a fÐb¡u p¡S¡−i¡N ®n−o Na 01/12/25005 ¢MËØV¡ë 
Aœ ®L¾cÐ£u L¡l¡N¡l q−a j¤¢š² m¡i L−le” j−jÑ ¢m¢Ma hš²ÉhÉ¢VJ p¢WL euz ®L h¡ L¡l¡ Apv E−ŸnÉ p¡d−el 
SeÉ HL¢V ®l¢SøÌV¡−ll ¢LR¤ Awn ®L−V f¢œL¡u fÐL¡¢na Awn¢V ®S¡s¡ m¡¢N−u ®l−M−Re a¡ ¢ejÀü¡rlLl£ 
fÐb−j cª¢ø−N¡Q−l B−p¢ez pÇfÐp¡lZ Hhw Bd¤¢eL£Lle fÐL−Òfl j¡dÉ−j 2011 p¡−ml 20 ¢X−pðl haÑj¡e Q–
NË¡j ®L¾cÐ£u L¡l¡N¡l E−à¡de Ll¡ quz k¡l g−m 2005 p¡−ml f¤l¡ae e¢bfœ My¤−S ®f−a ®cl£ quz k¡Q¡C e¡ 
L−l öd¤j¡œ HL¢V ®l¢SøÊ¡l ®c−M a¡s¡ý−s¡ L−l fÐ¢ah¡c ¢m¢f−a i¥m abÉ EfÙÛ¡f−el SeÉ ¢ejÀü¡rlLl£ 
B¿¹¢lLi¡−h c¥x¢Ma Hhw rj¡fÐ¡bÑ£z 

 
121. 21.11: In view of the contradiction in the two documents made by the same officer, 

namely the Rejoinder (fÐ¢ah¡c ¢m¢f) and the report as quoted above, this court by order dated 

26.05.2006 and also by a previous order dated 03.03.2016 directed the IG Prison (Respondent 

No. 9) to cause an inquiry by a committee consisting of officers superior to the said Sagir Mia 

and to report on the date of release, the matter of the sentence served out by him, the quantum 

of remission if any allowed to him and the related matters. 

 

122. 21.12: Accordingly the IG Prison caused inquiry by a committee and submitted two 

Reports dated 27.03.2016 and 30.06.2016 (Annexure-X-3-series).  

 

123. 21.13: It is noted that the Report dated 27.03.2016 submitted by the IG Prison was 

not submitted in the form of an Affidavit. However in the subsequent Affidavit of 

compliance, the IG Prison asserted that the report dated 27.03.2016 was correct. These two 

reports submitted by the IG Prison support the 2
nd

 report of Sagir Mia as quoted above. In 

both the Reports, the IG Prison has stated inter alia that- 

(1) the History Ticket and Remission Card of the Incumbent MP were not available, 

as the two documents were required to be preserved only for one year as per rule 558 

and 780(8) respectively of the Jail Code, 

 

(2) the other registers namely- −NCV B¢VÑ−Lm Ah f−hne, ¢l¢mS X¡Cl£, L−uc f−l¡u¡e¡, S¡¢jee¡j¡ 
CaÉ¡¢c show that he was released on 01.06.2006 on the basis of bail granted by this 

court in Criminal Appeal No. 1409 of 2006, and 

 

(3) the entries in Annexure-5, being snapshot of the L−uc£ register as produced in this 

court by the Editor Prothom Alo and also by the incumbent MP, showing the date of 

release on 01.12.2005 after serving out the sentence were incorrect and that the entries 

therein were the product of illegal and collusive activities. 
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(4) out of the sentence 10 years, he served out 5 years 8 months 19 days, and earned 

remission of 1 year 8 months 25 days and the remaining sentence is 2 years 6 months 

and 16 day. 

 

124. 21.14: Relevant portions of the report dated 30.06.2016 (Annexure-X-3-series) 

submitted by the IG Prison is quoted below (underlines added): 

 

(L) Respondent No. 7 ¢eS¡jEŸ£e q¡S¡l£ ®Øfn¡m VÊ¡Ch¤e¡m j¡jm¡ ew 757/99 Xhmj¤¢lw b¡e¡l j¡jm¡ 
ew 29(3)92 H Na 14.09.2000 ¢MËx a¡¢l−M AÙ» BC−el 19(L) d¡l¡u cn (10) hRl pnÐj L¡l¡cä Hhw 
AÙ» BC−el 19(Q) d¡l¡u p¡a (7) hRl pnÐj L¡l¡c−ä (Eiu cä HL−œ Qm−h) c¢äa q−u L¡l¡N¡−l B−pez 
Ab¡v Eiu d¡l¡u ¢a¢e phÑ−j¡V cn (10) hR−ll pnÐj L¡l¡cä ®i¡N Ll−hez pnÐj L¡l¡c−ä c¢äa h¢¾c ¢q−p−h 
¢a¢e L¡l¡¢h¢d 1j Mä Ae¤k¡u£ ®lu¡a p¤¢hd¡ fÐ¡ç qez ac¿¹ L¢j¢Vl fÐ¡ç i¢aÑ ®l¢SØV¡−l Oo¡j¡S¡ hÉa£a 
¢eiÑl−k¡NÉ abÉ j−a 31.12.2004 ¢MËx fkÑ¿¹ a¡yl A¢SÑa ®lu¡a ¢Rm 482 ¢ce k¡ Øføi¡−h a¡yl L−uc 
f−l¡u¡e¡u E−õM f¡Ju¡ k¡u (NICVD, Y¡L¡u Eæa ¢Q¢Lvp¡ ®n−o Y¡L¡ ®L¾cÐ£u L¡l¡N¡l ®b−L Q–NË¡j ®L¾cÐ£u 
L¡l¡N¡−l Na 23.03.2005 ¢MËx a¡¢l−M ®gla −fÊl−Zl pju L−uc f−l¡u¡e¡u fÐcš ®e¡−Vl R¡u¡¢m¢f pwk¤š²-
M)z 

 

L¡l¡ ¢h¢d 1j M−äl 780(8) J 558 d¡l¡ Ae¤k¡u£ ®lu¡a L¡XÑ J ¢q¢ØVÌ ¢V−LV pwlr−Zl ®ju¡c 01 hvpl 
qJu¡u Eš² ®lu¡a L¡XÑ J ¢q¢ØVÌ ¢V−LV Ah−m¡Le Ll¡l ®L¡e p¤−k¡N ¢Rm e¡ Hhw i¢aÑ ®l¢SØV¡−ll ®lu¡a 
pwœ²¡¿¹ fÐ¡ç abÉ 3u ®L¡u¡VÑ¡l 2005 fkÑ¿¹ fÐ¡ç ®lu¡a 557 ¢ce Oo¡j¡S b¡L¡u a¡l ¢eiÑl−k¡NÉa¡ fÐ−nÀl 
pÇj¤M£ez a¡C i¢aÑ ®l¢SØV¡−ll abÉ Bj−m e¡ ¢e−u phÑ−no ¢eiÑl−k¡NÉ abÉ 31.12.2004 fkÑ¿¹ A¢SÑa ®lu¡a 
482 ¢ce d−l a¡yl 01.06.2006 ¢MËx a¡¢l−M S¡¢j−e j¤¢š² Nj−el f§hÑ¢ce fkÑ¿¹ L¡l¡ ¢h¢d ®j¡a¡−hL p−hÑ¡µQ 
B−l¡ 143 ¢ce −lu¡a fÐ¡ç q−ae (ac¿¹ L¢j¢V LaªÑL fÐÙºaLªa LÉ¡mL¥−mne p£V pwk¤š²-N)z ac¿¹ L¢j¢Vl 
¢qp¡hj−a j¤¢š²l f§hÑ¢ce fkÑ¿¹ ®lu¡a ¢eu−jl BJa¡u a¡yl fÐ¡ç p−h¡ÑµQ ®lu¡a 625 ¢ce h¡ 1 hRl 8 j¡p 25 
¢cez E−õMÉ ®k, L¡l¡ ¢h¢d 768 d¡l¡ ®j¡a−hL ®lu¡a LMeJ j§m p¡S¡l 1/4  Awn A¢aœ²j Ll−he¡z 

 
(M) Respondent No. 7 ¢eS¡j EŸ£e q¡S¡l£ ®lu¡a fÐb¡l BJa¡u f¤−l¡ p¡S¡ ®M−V j¤¢š² m¡i L−le¢ez 
jq¡j¡eÉ p¤¢fÐj ®L¡−VÑl q¡C−L¡VÑ ¢hi¡−Nl Bf£m ew 1409/2006 Hl ®lg¡−l−¾p ¢h‘ A¢a¢lš² ®Sm¡ 
jÉ¡¢S−ØVÌV, Q–NË¡−jl ®g±x ¢jp ¢f¢Vne ew 280/2006 a¡¢lM 31.05.2006 ¢MËx ®j¡a−hL ¢a¢e Na 
01.06.2006 ¢MËx a¡¢l−M Q–NË¡j ®L¾cÐ£u L¡l¡N¡l q−a S¡¢j−e j¤¢š² m¡i L−lez ®i¡NLªa Hhw Ah¢nø p¡S¡l 
¢qp¡h ¢e−jÀ fÐcš q−m¡x 

 
 hRl j¡p ¢ce 
L) S¡¢je Nje 2006 6 01 
   L¡l¡N¡−l BNje 2000 9 14 
−i¡NL«a p¡S¡= 5 8 19 
A¢SÑa ®lu¡a= 1 8 25 
®lu¡apq ®i¡NLªa p¡S¡= 7 5 14 

 
 hRl j¡p ¢ce 
M) −j¡V p¡S¡ 10 00 00 
®lu¡apq ®i¡NL«a p¡S¡ 7 5 14 
Ah¢nø p¡S¡= 2 6 16 
    
    

 
a¡l p¡S¡ phÑ−j¡V 10 hR−ll j−dÉ ®lu¡a ¢eu−jl BJa¡u M¡V¡ h¡¢L 2 hRl 6 j¡p 16 ¢cez  

 
(N) ®NCV B¢VÑ−Lm Ah f¡lpe, ¢l¢mS X¡ul£, L−uc f−l¡u¡l¡, S¡¢jee¡j¡ CaÉ¡¢c fkÑ¡−m¡Qe¡ L−l ®cM¡ k¡u 
¢eS¡j EŸ£e q¡S¡l£ S¡¢j−e 01.6.2006 a¡¢l−M j¤¢š² m¡i L−le (R¡u¡¢m¢f pwk¤š²-O-1,2,3 J4)z ¢a¢e ®lu¡a 
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fÐb¡u j§m p¡S¡ ®n−o j¤¢š² m¡i L−le¢e Hhw a¡l B−l¡ 2 hRl 6 j¡p 16 ¢ce p¡S¡ Ah¢nø l−u−Rz ¢h” 
Bc¡ma LaÑªL ®fÐ¢la EÜ§a¡wn fl£r¡ L−l ®cM¡ k¡u EÜªa¡wnV¤L¥ 01.12.2005 a¡¢l−M avL¡m£e ¢p¢eul ®Sm 
p¤f¡l Se¡h hSm¤l ln£c LaªÑL ü¡rl Ll¡ AbQ fÐLªaf−r ¢eS¡j EŸ£e q¡S¡l£ j¤¢š² m¡i L−le 01.6.2006 
¢MËx a¡¢l−Mz p¤al¡w Se¡h e£S¡j EŸ£e q¡S¡l£−L A¯hd ®L¡e p¤¢hd¡ ®cu¡l E−Ÿ−nÉ ®L¡e c¤ø Q−œ²l S¡m ü¡rl 
q−a f¡−l, ®Lee¡ E−õ¢Ma EÜªa¡w−nl p¡−b ¢eS¡j EŸ£e q¡S¡l£l L¡l¡ j¤¢š²l ®L¡e pw¢nÔøa¡ ac−¿¹ fÐa£uj¡e 
qu¢ez Eš² EÜªa¡w−nl j¤¢š²fÐ¡ç hÉ¢š²l e¡j E−õM ®eC h¡ ®lu¡a ¢q−p−h k¡ E−õ¢Ma a¡ ¢eS¡j EŸ£e q¡S¡l£l 
®lu¡−al p¡−b pw¢nÔø h−mJ fÐa£uj¡e q−µR e¡z L−u¢c ew 4041/H Se¡h ¢eS¡j EŸ£e q¡S¡l£ pÇf¢LÑa Q–NË¡j 
®L¾cÐ£u L¡l¡N¡−ll i¢aÑ ®l¢SØV¡l ¢el£r¡ L−l ®cM¡ k¡u, Eš² fªù¡u e£−Ql ®L¡e¡u HL¢V hs Awn ®Rys¡, Ab¡v 
L−u¢c i¢aÑ ®l¢Sø¡−ll 25 ew Lm¡−j ®kM¡−e h¢¾c j¤¢š² pwœ²¡¿¹ abÉ ¢m¢fhÜ Ll¡ qu ®pC AwnV¤L¥C ®Rys¡ 
(R¡u¡¢m¢f pwk¤š²-P)z 

 
(O) ---------------------------------------------- (not relevant) 

 

125. 21.15: In support of his Reports, the IG Prison has Annexed inter alia the attested 

photo copies the following documents: 

 

(1) Case Diary of Convict Prisoners, showing admission of the incumbent MP into jail on 

14.09.2000 and stay up to 31.05.2006 with the remark about his release pursuant to 

the bail granted in Criminal Appeal No. 1409 of 2006. 
(2) Photocopy of the entries recorded on 08.02.2005 in another Register (not named) 

showing transfer of the incumbent MP to NICVD for treatment, along with the 

statement “31/12/2004 fkÑ¿¹ A¢SÑa ®lu¡a 482 ¢ce” 
(3) Photocopy of the Gate Register dated 01.06.2006 with the remark “L−uc£ M¡m¡p (1) 

¢eS¡j q¡S¡l£, (2) ---------” 
(4) Photocopy of the bail bond dated 01.06.2006 furnished pursuant to the bail order 

passed in Cr. Appeal No. 1409 of 2006.  
(5) Photocopy of the Warrant of Discharge issued by the office of District Magistrate in 

Cr. Misc Petition No. 280/06 
 
126. 21.16: The above report of the IG Prison about the date of release of the incumbent 

MP on 01.06.2006 is consistent with the original file of Cr. Misc. Petition No. 280 of 2006 of 

the office of the District Magistrate (DM), Chittagong which was called for by this court. 

This file reveals the following scenario: 

 

(a) A bail order dated 17.05.2006 was purportedly passed by a Division of this court in 

Criminal Appeal No. 1409 of 2006 and it was purportedly sent by the office of this 

Court under Memo No. 19185 dated 24.05.2006 under the signature of an Assistant 

Registrar of this Court. But the name or seal of that Assistant Register is not recorded. 

It was received by the office of DM, Chittagong on 28.05.2006. 

(b) An application was filed by an Advocate (signature illegible) on behalf of ¢eS¡j q¡S¡l£, 
along with a vokalat nama containing a reference to L−uc£ ew 4114/H, with a prayer for 

release on bail. 

 

(c) The Additional District Magistrate, Chittagong recorded an order to the effect that the 

said convict would be released on bail subject to furnishing bail bond by two 

Advocates and a local representative 

 

(d) Accordingly three sureties, being two Advocates named n¡jöm qL ®Q±d¤l£ and B¢ep¤m qL 
®p¢mj and fÉ¡−em ®Qu¡ljÉ¡e, ®ge£ ®f±lpi¡, filed bail bond which was accepted on 

30.05.2006 with the remark on the margin “confirmed” and “issued nail bond” 
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127. 21.17: The reports made by the Senior Jail Super and the IG, Prison that incumbent 

MP was in jail after 01.12.2005 and up to 01.06.2006 is further supported by the original 

judicial record of Special Tribunal Case No. 759 of 1999 (GR No. 129 of 1991 corresponding 

to Double Mooring P.S. Case No. 24(1) 1991) of the Special Tribunal (Additional 

Metropolitan Sessions Judge, Court No. 4, Chittagong. Pursuant to the order of this court, 

that record was produced by the office of this Court as available in the office in connection 

Misc Case No. 15077 of 2014 arising from the said case No. 759 of 1999 in which the 

incumbent MP is one of the accused persons. 

 

128. 21.18: The original record of Special Tribunal Case No. 759 of 1999 reveals the 

following scenario: 

Date Position of accused Nizam Uddin Hajari in Special 

Tribunal Case No. 759/1999 

10.10.2001 He was recorded as absconding in this case.  

02.01.2002 Application filed on his behalf for issuing Production 

Warrant (P.W.) for securing his attendance in court form 

Hajat. It was allowed. 

13.03.2002 Bail was granted to him by the Tribunal in this case, but he 

was not released from hajat.  

29.11.2005 

04.01.2006, 

08.03.2006 

On these 3(three) dates, he was produced in court from 

hajat pursuant to the said P.W. 

04.04.2006 Jail authorities prayed for his transfer from Chittagong 

Central Jail to any other jail, but the prayer was rejected 

by the Tribunal. 

02.05.2006 He was again produced in court from hajat pursuant to 

the said P.W. 

31.05.2006 Application filed on his behalf for calling the P.W back.  

Reasons stated are that, although he was granted bail in this 

case, he was required to stay in Hajat in connection with 

another case being Special Tribunal Case No. 257/1999, in 

which also he had been granted bail. 

01.06.2006 The above application was allowed by the Tribunal and 

P.W. was recalled. 

06.06.2006 Accused Nijam Hajari (on bail) present in court. 

 

129. 21.19: With regard to the correctness of the continuous stay of the incumbent MP in 

the jail during the period of 02.01.2002 up to 31.05.2006 as found in the above noted case, he 

has neither denied the above noted custody period nor furnished any information or document 

to controvert the said custody period. 

 

130. 21.20: History Ticket: This document appears to be relevant for considering the 

date of release. Chapter XI, rules 549 to 558, of the Jail Code contains detailed provisions 

with regard to the History Ticket of a prisoner. These provisions require that the Jail 

authorities shall, for each prisoner, prepare and maintain a History Ticket in which the 

specified officer shall record the gist of the relevant particulars of the prisoner including the 

following: 

(i) The date of admission of a convict prisoner to jail (rule- 556(a); 

(ii) The award of Special Remission (rule 552 to be read with rule 767) 
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(iii)The total remission in days up to the end of each quarter (rule 556 (k); 

(iv) dispatch to a court or transfer, discharge or death (rule 556(o); 

 

131. 22.21: Rule 557 deals with the custody of the History Ticket to the effect that the 

ticket is to be preserved by the specified officer. However the prisoner is allowed access to it. 

Because he is required to show the Ticket to the Superintendent at the time of inspection of 

the regular parade. The Rule is quoted below (underlines added): 

 

“557 The history ticket of each prisoner shall be kept in a proper receptacle by the 

convict officer in whose charge he is with the prisoner whenever he is changed to 

another hang or work or sent to hospital. At the weekly parades each prisoner shall 

hold his ticket in his left hand for the Superintendent’s inspection; and it shall 

invariably be produced with the prisoner when he is reported for an offence or 

brought before the Superintendent or Medical Officer for any reason, or when 

remission is awarded.” 

 

132. 21.22: Rule 558 deals with the period for which a History Ticket is to be preserved. 

It is quoted below (underlines added): 

“558 The history tickets of prisoners who died in jail shall be kept for two years after 

death; those of prisoners released, for one or two years at the discretion of the 

Superintendent. When a prisoner is transferred to another jail, his history ticket shall 

be sent with him”  

 

133. 21.23: With regard to the position of the History Ticket, the jail authorities were not 

specifically directed by this court to furnish detailed information. However the IG Prison has 

briefly stated in his report that there was a History Ticket but it was not available. The exact 

wording of the relevant portion of his report runs as follows: 

“L¡l¡ ¢h¢d 1j M−äl 780(8) J 558 d¡l¡ Ae¤k¡u£ ®lu¡a L¡XÑ J ¢q¢ØVÌ ¢V−LV pwlr−Zl ®ju¡c 01 hvpl 
qJu¡u Eš² ®lu¡a L¡XÑ J ¢q¢ØVÌ ¢V−LV Ah−m¡Le Ll¡l ®L¡e p¤−k¡N ¢Rm e¡ -------------” 

 

134. 21.24: Other Jail documents: Be that as it may, the scheme of the Jail Code 

considered as a whole, show that History Ticket is just one of many documents and Registers 

required to be prepared and maintained by the jail authority. Rule 1385 of Jail Code gives a 

list of the Jail Registers being 37 in all, including the Register of Convicts Admitted (rule 

542(1), Release Diary (rule 542(3), Remission Card (Rule-780), Diary of Termination of Jail 

Punishment (rule 734), Gate Register of Persons (rule 328) etc. 

 

135. 21.25: Although the jail authorities (respondent Nos. 8 and 9) could not produce the 

History Ticket they have furnished photocopies of the other relevant documents with regard 

to the admission of the incumbent MP in to Jail, and the date of release on the date claimed 

by them i.e. on 01.06.2006, as discussed earlier.  

 

136. Decision On Issue No. 3: 
22.00: The documents relied on by the jail authorities, namely (1) the report of the Senior 

Jail Super Sagir Mia (Respondent No. 9) denying the correctness of the Rejoinder dated 

10.05.2014 (Annexure 1) issued by himself ,and the documents in support of his denial and 

(2) the reports of the IG Prison along with other Jail documents including the Release Diary, 

(3) the contents of the original file of Misc Petition No. 280 of 2006 of the DM, Chittagong, 

no doubt establish the fact of release of the incumbent MP on 01.06.2006. 
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137. 22.01: However, even if the above documents produced by the jail authorities are 

ignored, two other facts namely (1) judicial record of Special Tribunal Case No. 759 of 1999 

of Special Tribunal cum Additional Metropolitan Sessions Judge Court No. 4, Chittagong 

showing continuous stay of the incumbent MP during period from 02.01.2002 to 31.05.06, 

and (2) non-denial of the said continuous stay by the incumbent MP, undisputedly establish 

the date of his release on 01.06.2006. Thus it is held that- 

(a) he was released from the jail on 01.06.2006, and not on 01.12.2005, and  

(b) he served out the sentence from 14.09.2000 to 01.06.2006= 2088 days (both days 

included) 

 

138. 22.03: Mysterious bail order: It is further held that the incumbent MP was so 

released on 01.06.2006 on the basis of a mysterious bail order dated 17.05.2006 passed in a 

fresh Appeal being Criminal Appeal No. 1409 of 2006. This bail order is mysterious because 

according to the incumbent MP he did not file any such Appeal and according to the report of 

the Register of this court the record of that Appeal is not available yet the bail order was 

received by the office of the DM Chittagong and it was acted upon. So the Anti Correcption 

Commission is to be directed to inquire into the mystry. 

 

139. Issue No. 4. Deduction of pre-judgment custody from sentence:  

23.00: With regard to the quantum of the pre-judgment custody period of the 

incumbent MP, the claims and statement of the parties are as follows: 

 

Writ Petitioner - -144 days  -No document filed 

Incumbent MP - -143 days  -No document filed 

                                 (23.03.1992 to 28.07.1992) 

Editor Prothom 

Alo- 

-143 days  -Informationslip 

delivered by Jail Super. 

(Annexure-4)  

Jail authorities -  -Silent.  

(They were not directed to 

report on the matter.) 

 

 

140. 23.01: Deliberation: On this Issue, Mr. Shafique Ahmed, the learned Advocate for 

the incumbent MP, submits that, according to section 35A of the Code of Criminal 

Procedure, 1898 (Cr.P.C) deduction of the period of the pre-judgment custody of an accused 

from the sentence of imprisonment imposed on him is mandatory and therefore the 

incumbent MP is entitled to that benefit. 

 

141. 23.02: In reply, Mr. Qamrul Haque Siddique the learned Advocate for the 

petitioner submits that section 35A containing the deduction provision was inserted in 

Cr.P.C. in 2003 and therefore that section was not applicable to the judgments pronounced by 

the trial court on 16.08.2000 and affirmed by the Appellate Division on 27.04.2002. 

 

142. 23.03: Discussion and Findings on Issue No. 4: Section 35A was at first inserted in 

the Cr.P.C. by the Code of Criminal Procedure (Amendment) Act, 1991 (No. 16 of 1991). 

This provision was valid up to 08.07.2003, on which date another Amending Act namely the 

Code of Criminal Procedure (Amendment) Act, 2003 (No. 19 of 2003) was published in the 

Gazette.  
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143. 23.04: The Amending Act No. 19 of 2003 omitted the old section 35A and 

substituted the new section 35A containing some changes. So for proper appreciation of the 

legal position, the old and new version of section 35A are quoted below (underlines added): 

 

OLD: “35A. Term of imprisonment in cases where convicts are in custody.- Where 

a person is in custody at the time of his conviction and the offence for which he is 

convicted is not punishable with death or imprisonment for life, the Court may, in 

passing the sentence of imprisonment, take into consideration the continuous period 

of his custody immediately preceding his conviction.”  

NEW “35A: Deduction of imprisonment in cases where convicts may have been 
in custody.-(1) Except in the case of an offence punishable only with death, when any 

Court finds an accused guilty of an offence and upon conviction, sentences such 

accused to any term of imprisonment, simple or rigorous, it shall deduct from the 

sentence of imprisonment, the total period the accused may have been in custody in 

the meantime, in connection with that offence. 

(2) -------------------------------------------” (not relevant) 

 

144. 23.05: The expression “the Court may, in passing the sententence of imprisonment, 

take into consideration” occurring in the old section 35A clearly shows that it conferred a 

discretion on the Court to deduct the pre-judgment custody period from the sentence of 

imprisonment. On the other contrary, the expression “it shall deduct” occurring in the new 

section 35A shows that it has made the deduction mandatory. 

 

145. 23.06: In the instant scenario, the judgment of the trial court (Special Tribunal) was 

admittedly passed on 16.08.2000 and it was affirmed by the High Court Division by 

judgment dated 20.05.2001 in Criminal Appeal No. 2369 of 2000 (Annexure-C) and also 

affirmed by Appellate Division in Criminal Petition Leave to Appeal No. 107 of 2001 by 

judgment dated 27.04.2002 (Annexure-C-1) and further affirmed by the Appellate Division 

by rejecting Review Petition No. 18 of 2002 by judgment dated 26.04.2004 (Annexure-C-2).  

 

146. 23.07: Thus the dates of the above noted judgments passed by of the trial court and 

the appellate courts show that those were passed between 16.08.2000 to 27.04.2002. This 

means that the old section 35A was in force at that time. But the trial court and the 

appellate courts did not exercise their discretion by way of directing deduction of the pre-

judgment custody.  

 

147. 23.08: It is noted that neither the text of the new section 35A Cr.P.C nor any other 

provision of the Amending Act No. 19 of 2003 contains any provision authorizing or 

requiring the court to deduct the period of the pre-judgment custody with retrospective effect 

i.e. in relation to a period before commencement of the Amending Act of 2003 which came 

into operation on 08.07.2003.  

 

148. 23.09: It follows that this Court, in exercising writ Jurisdiction, has no lawful 

authority to deduct the period of the pre-judgment custody of the incumbent MP under the 

new section 35A Cr.P.C, and more so when the judgment of the trial court has been affirmed 

by Appellate Division.  

 

149. Decision on Issue No. 4: 
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24.00: In view of the above, it is held that the incumbent MP is not entitled to the 

deduction of the pre-judgment custody period of 143 days as claimed by him. Accordingly 

Issue No. 4 is decided in the negative i.e. against the incumbent MP. 

 

  

150. Issue No. 5: Remission permissible to Incumbent MP 

25.00: The real controversy on this aspect has arisen from the difference in the claims 

raised by the incumbent MP and the report of Jail authorities. Their respective claims are 

presented in the following Table: 

 

 

Subject Claim of incumbent MP Report/Affidavit of Jail 

authority  

Remission  (a) General- 557 days 

(b) Special -  343    ” 

(c) Festival,            ” 

 holiday etc.-  651    ” 

(d) Blood  

  donation    -   486 

As per Jail Admission register : 

557 days up to 3
rd

 quarter, 2005 

i.e. 30.09.2005, but the entry 

contains Oo¡j¡S¡ and hence 

ignored. 

As calculated by Inquiry 

Committee – 

482 days (up to 31.12.2004) 

143 days (up to 01.06.2006) 

Total -   625 days  

Based On Jail record and Jail 

Code provisions. 

Total-         2037 days 

 

Based on Jail Code 

provisions and two Govt. 

circular 

Remaining  Served+Remission=2049+

2037 = 4086 days  

No remaining period   

2  years 6 months 16 days  

= 926 days 

 

151. 25.01: Deliberation: On this issue, Mr. Qamrul Haq Siddique, the learned 

advocate for the Writ Petitioner, submits as follows:  

(a)  according to rule 766 of the Jail Code, Special Remission can be awarded on yearly 

basis,   by the Superintendent up to a maximum of 30 days and by the Government up 

to 60 days, but no document has been produced by the incumbent MP or by the Jail 

authorities about such Remission and therefore he is not entitled to Special 

Remission, 

(b)  the remission of 486 days claimed by the incumbent MP on account of blood 

donation is based on an Executive Order of the Government which cannot supersede 

the statutory Rules of Chapter XXI of the Jail Code made under the Prisons Act, 

1894,  

(c)  according to rule 768 of the said Rules, the claim of the incumbent MP on all kinds 

of remission cannot exceed the maximum of 
�

�
 (one forth) of the sentence, 

(d) even if the Ordinary Remission of 557 days and the remission of 486 days on account 

of blood donation, as claimed by the incumbent MP, are added to the period of the 

sentence served out during the period from 14.09.2000 to 01.06.2006, the sum total of 

these periods do not cover the entire sentence of 10 days. 

 

152. 25.02: In reply Mr. Shafique Ahmed, the learned Advocate for the incumbent MP, 

submits as follows:- 
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(a) Chapter XXI of the Jail Code, particularly rules 756 to 760, provide for allowing 

Ordinary Remission and Special Remission. Moreover rule 689 further provides for 

Remission on account of Festival days, and Public holidays, and Gazetted holidays 

and thus, under the said rules, the incumbent MP is entitled to three types of remission 

and the total quantum thereof stand as follows: General Remission - 557 

days+Special Remission - 343 days+ Festival, holiday etc – 651 days = Total = 

1551 days. 

(b)  The 4
th

 type of remission on account of blood donation was added to the Remission 

system by two Government Circulars dated 21.10.1959 and 27.04.1978 (Annexure- 

12 and 13) and these Circulars contain an overriding expression namely “in 

supersession of all previous orders” and accordingly these were followed, as admitted 

in the reports of the Jail authorities, and further evidenced by the entries in the 

Register of Barishal Central Jail dated 24.04.2006 (Annexure- 15). 

(c) The Certificate of på¡e£ (Annexure X-4) about blood donation by the incumbent MP 

on 13 dates is to be taken as correct and thus he, according to those Circulars, is 

entitled to a remission of 486 days and the total remission earned by him stands at 

1551+486=2037 days. 

(d) the summation of the sentence served out by the incumbent MP and the total 

remission earned by him exceeds the sentence of 10 years. 

 

153. 25.03: Mr. Aminur Rahman Chowdhury, the learned Assistant Attorney 

General, submits that respondent Nos. 8 and 9 being the Jail authorities have complied with 

the directions of this Court by submitting their Affidavits in compliance and necessary 

documents. 

 

154. 26.00: Laws on Remission: It appears that the status of the Jail Code as a law 

should be examined first and then the provisions of the Jail Code and also of the Prisons Act, 

1894 are to be considered for deciding the quantum of remission.  

 

155. It is noted that the issue of remission on account of blood donation as claimed by the 

incumbent MP on the basis certain circulars has been discussed in the later part of the 

judgment under appropriate heading. 

 

156. 26.01: The Bengal Jail Code, Volume –I (7
th

 Edition) published by the 

Government Press, Dhaka in 1989 “under the authority of the Government” contains detailed 

provisions with regard to management of Jails. This 7
th

 Edition also contains the reprint of 

the Preface to the 5
th

 Edition, 1910. In this Preface to 5
th

 Edition, the then IG Prisons, Bengal 

has stated about the fact of first publication of the Jail Code as an “admirable Code of Rules” 

in 1864 and also about the subsequent Editions that were published to make the Jail Code 

consistent with various statutory laws.  

 

157. 26.02: The Jail Code of today (7
th

 Edition, 1989) contains provisions that are shown 

and numbered as rules. But the marginal notes of the rules contain reference to various 

Government Orders and Circular of long past, e.g. the years of 1892 (rule 10), 1912 (rule 14), 

1922 (rule 98) etc. This means that these provisions were not made at a time and the text of 

various rules are based mainly on circulars, order etc issued by the Executive authorities at 

different times beginning from 1864.  
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158. 26.03: This becomes further clear from the fact that none of the Chapters of the 7
th

 

Edition of the Jail Code (1989), except Chapter XXI, contains any expression about the 

power enabling the Government to make the rules as included in the Jail Code. Only Chapter 

XXI- on Remission contains the following introductory expression: 

“In exercise of the powers conferred by section 59, sub-section (5) of the Prisons Act, 

1894 (IX of 1894), the Governor-General in shortening of sentences by the grant of 

remissions.” 

 

159. 26.04: Thus it is clear that, after the first publication of the Jail Code in 1864, the 

Prisons Act 1894 was enacted. Section 3(5) of this Act contains the definition of the 

expression “remission system” as follows: 

 

“3. Definitions – In this Act – 

(1) -------- (4) ------- (not relevant)  

(5) “remission system” means the rules for the time being in force regulating the 

award of marks to, and the consequent shortening of sentences of, prisoners in jails” 

(6) ----- (9) ------------- (not relevant)  

 

160. 26.05: Section 59 of the Prisons Act, 1894 provides for the rule making power of the 

Government on various matters including “shortening of sentence” or the “remission 

system”. The relevant clauses of section 59 are quoted below: 

 “59. Power to make rules: The Government may make rules consistent with this Act – 

(1) ------ (4) ------------ (not relevant) 

(5) for the award of marks and the shortening of sentences 

(6) ---- (18) ----------- (not relevant) 

(19) for the preparation and maintenance of history ticket; 

(20) ------------------- (not relevant) 

(21) for rewards of good conduct; 

(22) ------ (26) -------- (not relevant) 

(27) in regard to the admission, custody, employment, dieting treatment and release of 

prisoners; and 

(28) generally for carrying into effect the purposes of this Act.” 

 

161. 26.06: It is evident, that the Rules of Chapter-XXI on Remission were made and 

included in the Jail Code in exerise of the Rule making power of the Government under 

section 59. But section 59 does not specify any particular manner of publication of the rules 

e.g. publication in the gazette, as is generally specified in other laws. Accordingly the 

Government of the time previously had, and the Government still has, the lawful authority to 

make rule in any form including by issuance of Circular letters. 

 

162. 26.07: In consideration of the above noted legal position of the Jail Code as a law, 

and the provisions of the Prisons Act, 1894, the issue of remission in this case is discused 

below with reference to the relevant provisions.  

(1) Rule 756 generally specifies the scale of Ordinary remission of “two days per 

month for good conduct” and “two days per month for industry and the due 

performance of the daily work imposed.” 

(2) Rule 757 allows Ordinary Remission at a higher scale in lieu of the remission 

under rule 756. This alternative remission can be allowed up to 8 days, 7 days, and 5 

days on monthly basis only to convicts acting as warders, guards and night watch man 

respectively.  
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(3) Rule 759 allows an additional Ordinary Remission of 3 days in each Quarter (i.e. 

3 months) only to convicts who work as cooks, sweepers or who work on Sundays 

and other holiday. 

(4) 760 allows further additional Ordinary Remission of 15 days to a convict in a 

year who has not committed any offence.  

(5) Special Remission:- Rule 765 provides for allowing Special Remission on the 

basis of satisfaction of the 6(six) specified criteria. Rule 766 provides that Special 

remission may be awarded in one year either by the Superintendent up to 30 days, or 

by the Inspector-General or the Local Government up to sixty days. Rule 767 

provides that Special Remission awarded to a prisoner is to be recorded in the History 

Ticket by the Superintendent. 

(6) Maximum Limit of Remission: Rule 768 specifies the maximum limit of 

remission allowable under Chapter XXI is 
�

�
 (one fourth) of the sentence.  

 

(7) Remission Card: Rule 774-780 deals with Remission Card and the summery of these 

provisions is as follows:  

(a)  Remission Card is to be opened at the time of admission of a convictl rule 780 (1), 

 

(b)  all remission allowed, whether Ordinary or Special, are to be recorded in the 

Remission Card (rule 780 (1) proviso);  

 

(c) Remission Card must be kept in a special locked box, (rule 780 (5); 

 

(d)  No prisoner shall be allowed access to any Remission Card. (rule 780 (7) 

 

(e) Remission Cards of released prisoners shall be preserved for one year after the release 

of such prisoners. rule 774 and 780 (8); 

 

(h) an abstract of the Remission card is to be posted up in every barrack (rule 775) 

 

(8)Festival, holiday, etc and Remission, if any: Rule 689 of Chapter XVIII declares 

that, in addition to Sundays, certain other days e.g. Eid days, Muharram, Christmas 

etc, shall be observed as gazetted holidays. But this Rule or other rules of that chapter 

or any other provision of the Jial Code do not allow remission due to the fact that 

convicts are allowed holidays on those days. This means that the convict prisoners 

who are otherwise required to work are simply exempted from work on holidays but 

without the benefit of remission of sentence. 

 

(09) Rule 782 generally prohibits engaging a convict sentenced to rigorous imprisonment 

to work on “Sundays” and “the gazetted holidays” as specified by rule 689. However 

as stated earlier Rule 759 allows engaging certain convicts to work as cooks, sweeper 

etc on Sundays and holidays, and they are entitled to remission of three days of 

ordinary remission in a Quarter (i.e. 3 months), in addition to other remission. 

 

163. Findings on Remission under the Jail Code:- 

27.00: The provisions of the Jail Code (rule 767 and 780) require that all remissions 

awarded to a prisoner are to be recorded in two documents namely History Ticket of 

the Prisoner and Remission Card. However according to the report dated 30.06.2016 

(Annexure-X-3-Series) submitted by the jail authority, these documents are not 

available. The relevant portion of that report runs as follows: 
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L¡l¡ ¢h¢d 1j M−äl 780(8) J 558 d¡l¡ Ae¤k¡u£ ®lu¡a L¡XÑ J ¢q¢ØVÌ ¢V−LV pwlr−Zl ®ju¡c 01 hvpl 
qJu¡u Eš² ®lu¡a L¡XÑ J ¢q¢ØVÌ ¢V−LV Ah−m¡Le Ll¡l ®L¡e p¤−k¡N ¢Rm e¡ Hhw i¢aÑ ®l¢SØV¡−ll ®lu¡a 
pwœ²¡¿¹ fÐ¡ç abÉ 3u ®L¡u¡VÑ¡l 2005 fkÑ¿¹ fÐ¡ç ®lu¡a 557 ¢ce Oo¡j¡S b¡L¡u a¡l ¢eiÑl−k¡NÉa¡ fÐ−nÀl 
pÇj¤M£ez a¡C i¢aÑ ®l¢SØV¡−ll abÉ Bj−m e¡ ¢e−u phÑ−no ¢eiÑl−k¡NÉ abÉ 31.12.2004 fkÑ¿¹ A¢SÑa ®lu¡a 
482 ¢ce d−l a¡yl 01.06.2006 ¢MËx a¡¢l−M S¡¢j−e j¤¢š² Nj−el f§hÑ¢ce fkÑ¿¹ L¡l¡ ¢h¢d ®j¡a¡−hL p−hÑ¡µQ 
B−l¡ 143 ¢ce −lu¡a fÐ¡ç q−ae (ac¿¹ L¢j¢V LaªÑL fÐÙºaLªa LÉ¡mL¥−mne p£V pwk¤š²-N)z ac¿¹ L¢j¢Vl 
¢qp¡hj−a j¤¢š²l f§hÑ¢ce fkÑ¿¹ ®lu¡a ¢eu−jl BJa¡u a¡yl fÐ¡ç p−h¡ÑµQ ®lu¡a 625 ¢ce h¡ 1 hRl 8 j¡p 25 
¢cez E−õMÉ ®k, L¡l¡ ¢h¢d 768 d¡l¡ ®j¡a−hL ®lu¡a LMeJ j§m p¡S¡l 1/4  Awn A¢aœ²j Ll−he¡z 

 

164. 27.01: But irrespective of non-availability of the History Ticket and the Remission 

Card, the quantum of the remission claimed by and admissble to the incumbent MP can be a 

ascertained keeping in view of the provisious of the Jail Code and the materials on record. 

Accordingly Findings on the three counts of Remission under the Jail Code claimed by him 

are recorded in the following paragraphs:  

28.00: Ordinary/General Remission:- On this aspect, claim of the incumbent MP 

about the remission of 557 days is partly admitted by the jail authority to the effect 

that the “i¢aÑ ®l¢Sø¡l ®lu¡a pwœ²¡¿¹ fÐcš abÉ 3u −L¡u¡V¡l fkÑ¿¹ fÐ¡ç ®lu¡a 557 ¢ce Oo¡ j¡S¡ b¡L¡u 
a¡l ¢eiÑl−k¡NÉa¡ fÐ−nÀl pÇj¤M£ez…………” 

 

165. 28.01: The Jail authorities made their own calculation on the basis of phÑ−no ¢eiÑl−k¡NÉ 
abÉ and fixed the same to 482 days up to 31.12.2004 and added another 143 days up to the 

date of release i.e. 01.06.2006. They calculated a total of 625 days of remission. 

 

166. 28.02: In view of the suspicion expressed by the jail authorities in the documents 

available to them, it appears that their calculation may be safely ignored, except the fact of 

the common element namely their reference to 557 days which is also claimed by the 

incumbent MP. It is noted that, according to various provisions of the Jail Code the 

incumbent MP had access to the History Ticket (rule 557) and he also had access to the 

information recorded in the Remission Card (rule 774). So his claim has a basis and further 

evidenced by the report of the jail authorities as quoted above.  

 

167. 28.03: Accordingly his claim about 557 days of ordinary/general remission is taken 

as correct up to the period of 3
rd

 Quarter of 2005 i.e. 30.09.2005 as reported by the jail 

authorities. More over, as per calculation of the jail authority, some additinal ordinary 

remission is admissible to the incumbent MP up to the date of his release on 01.06.2006. The 

jail authorities calculated this period to be 143 days by taking account the 
�

�
th rule about 

maximum limit as provided in rule 768. 

 

168. 28.04: However as will be seen in the later part of this judgement, the maximum 

limit of remission was raised to 30% of the sentence by the circular dated 21.0.1959. 

 

 

169. 28.05: So the ordinary remission permissible to the incumbent MP is fixed at 557 

days up to the 3
rd

 quarter of 2005. The ordinary/remission permissible to him after that period 

is recorded by taking in to consideration the said circular. 
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170. 29.00: Special remission: On this aspect, the incumbent MP claims 343 days of 

remission under rule 765. But he has not made any reference to the basis of his claim nor has 

he produced any document. 

 

171. 29.01: On the contrary, the jail authorities are silent on the point of Special 

Remission on the ground that both the History Ticket and Remission Card are not available. 

In consideration of the silence of the jail authorities and the incumbent MP’s access to the 

information about remission recorded in those two documts as per rule 557 and 775 of the 

Jail Code, it is held that the claim of the incumbent MP on this count is taken as correct 

and that he was allowed Special Remission of 343 days. 

 

172. Remission on account of Festival, holiday etc: 

30.00: The incumbent MP was admittedly sentenced to 10 years rigorous imprisonment. 

This means that he was required to do some work in jail assigned by the jail authorities. 

Scheme of the Jail Code shows that various classes of prisoners may be assigned with various 

types of work (rule 552). There are detailed provision in chapter XVI (rule 633-662) for 

regulating their discipline and daily works/routine. 

 

173. 30.01: Rule 689 of the Jail Code provides that certain days being festival days and 

public holidays have been declared as gazetted holidays. Rule 782 generally prohibits the 

work of a convict prisoner on Sundays and gazetted holidays, except in case of emergency 

works or self request of prisoner. 

 

174. 30.02: Rule 757 and 759 provide that a prisoner may be engaged in works involving 

prison services such as cooks, sweeper, night watchman etc on Sundays and holidays and for 

such works additional ordinary remission is allowable. This means that the remission 

allowable under rule 757 or 759 on festival days and holidays are not a separate type of 

remission but an ordinary remission, as pointed out earlier.  

 

175. 30.03: So from the scheme of the of Jail Code considered as a whole, particularly 

rule 689 specifiing the holidays, and rule 782 generally prohibiting work on holidays, rule 

757 and 759 allowing additional ordinary remission for work on holidays, read with the other 

provisions of Chapter XXI- on Remission, it is evident that, on the holidays and festival days, 

a convict prisoner is generally exempted from work. But he is not entitled to the benefit of 

remission for such exemption from work. However if he is required to work on holidays he is 

entitled to a few days of additional ordinary remission only, which is again subject to the 

maxiumum limit. 

176. So the claim of the incumbent MP about the remission of 651 days on account 

Festival days and holidays is not consistent with the Jail Code and hence not acceptable. 

Accordingly it is held that remission on this count is not admissible to him. 

 

177. 31.00: Remission on account of Blood donation: As found earlier, section 59 of 

the Prisons Act, 1894 empowers the Government to make rule in any form e.g. by gazzette 

notification and also by issuing Circular letters. In exercise of that power, the Government of 

East Pakistan issued the Circular dated 21.05.1959 containing specific direction about 

allowing Remission on account of blood donation (Annexure-12). The said Circular is 

quoted below (underlines added) : 

No. 353H.J. dated 21.5.59 from the Assistant Secretary to the Government East 

Pakistan, Home (Jails), Department to the Inspector General of Prisons.  
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178. “East Pakistan, Dacca. 

Sub: Donation of blood to the Blood Bank by convicts in Jails in East Pakistan,  

Ref: His Memorandum No. 2806/G.L. dated the 29
th

 August, 1958.  

 

The undersigned is directed to say that the Government, in supersession of all 

previous orders on the above subject, are pleased to allow the convicts in jail East 

Pakistan to donate blood to the Blood Bank in the Medical College Hospital, Dacca 

and have decided that 30 (thirty) days remission should be allowed to prisoners who 

donate their blood for the first time and that for each subsequent donation the 

remission should be 2 days in addition to the remission awarded  for the immediately 

proceeding donation i.e. the remission for the second donation will be 32 days, for the 

third 34 days, for the fourth 36 days and so one subject to the following conditions.  

 

a) That no prisoner with a sentence not exceeding two months shall be ontitled to any 

such remission; 
b) That no prisoner with a sentence exceeding two months but not exceeding three 

months shall be permitted to reduce his sentence to less then two months by such 

remission; and  
c) That no prisoner with a sentence exceeding three months shall be permitted to reduce 

his sentence by more then 30 per centum by remission. 
 
2. Government have also decided that in addition to the remission specified in foregoing 

paragraphs a prisoner donating blood shall get cash allowance Rs. 1 for each 

donation out of the Blood Transfusion Fund.  

The superintendents of all Oentral, District and Subj. may be Informed accordingly.  

 

179. 31.01: It is evident that the Circular dated 21.05.1959 was issued containing the 

following features: 

(a) it was issued in supersession of all previous orders, 

 

(b) it allowed remission on account of blood donation at a specified scale, namely 30 

days for the 1
st
 time, 32 days for the 2

nd
 time, 34 days for the 3

rd
 times and so on with 

an increase of 2 days on each subsequent donation. 

 

(c) it sets a limit of remission of the sentence, namely 30 percentum of the sentence as a 

whole in place of 
�

�
 (one fourth) or 25 percentum as allowed by the existing rule 768.  

 

 

180. 31.02: The above noted Circular was endorsed by the Bangladesh Government by a 

Circular dated 27.08.1978 (Annexure-13) and the scheme of blood donation was expanded to 

the Hospitals of all Medical Colleges and District level Hospitals. However the system of 

Remission on account of blood donation by prisoners was stopped by the Government as 

evidenced by the letter dated 23.07.2007 (Annexure-14) 

 

181. 31.03: The report the IG Prison dated 09.10.2006 (Annexure-X-4 series) and 

Annexure-15 being the photocopy the Entries in a Register of the Barishal Central Jail dated 

26.04.2006 show that the above noted Circulars had been followed in allowing remission on 

account of blood donation namely 30 days for the 1
st
 time donation of a unit of blood. 

 



12 SCOB [2019] HCD  Shakwat Hossain Bhuiyan Vs.Bangladesh & ors.  (Md. Emdadul Huq, J)       76 

 

182. 31.04: In view of the above discussion, it is found that the Circular dated 21.05.1959 

was in operation as a rule up to 23.03.2007. The fact of non-inclusion thereof in the Jail Code 

does not negate its status as an instrument having the force of law/rule made under the 

Prisons Act, 1894. 

 

183. 31.05: Moreover according to the definitions of the expression “law” and “existing 

law” as provided in article 152 of the Constitution, though the Jail Code is a compilation of 

various legal instruments, including executive orders and circulars, the Jail Code is an 

existing law and so was the said Circular upto 23.03.2007 as part of the Jail Code. 

 

184. 31.06: Keeping in view above legal position of the circular dated 21.05.1959, we 

need to look into the materials or record. The incumbent MP has produced the following 

certificate issued by the President and General Secretary of på¡e£:-  
 

fÐnwp¡fœ 
HC j−jÑ fÐaÉue Ll¡ k¡C−a−R ®k, ¢eS¡j E¢Ÿe q¡S¡l£, ¢fa¡- Sue¡m B−hc£e q¡S¡l£, BC¢X ew 4114/H 
L¡l¡A¿¹l£e b¡L¡L¡m£e Q–NË¡j ®L¾cÐ£u L¡l¡N¡−l Na 14/12/2000 Cw qC−a 15/09/2005 Cw pj−ul j−dÉ 
BaÈj¡eha¡l ®ph¡u ¢e−u¡¢Sa qCu¡ Q–NË¡j ®L¾cÐ£u L¡l¡N¡l LaªÑf−rl j¡dÉ−j 13 (®al) CE¢eV lš²c¡e L¡l¡u 
Bfe¡−L Aœ pwÙÛ¡l fr ®b−L ®cn J S¡¢al LmÉ¡−e ï¢jL¡ l¡M¡u B¿¹¢lLi¡−h deÉh¡c ‘¡fepq Bfe¡l 
j‰m J E‹Æm i¢hoÉa L¡je¡ Ll¢Rz  

 
pi¡f¢a 
på¡e£ Q–NË¡j ®j¢X−Lm L−mS CE¢eV 
 

p¡d¡le pÇf¡cL 
på¡e£ Q–NË¡j ®j¢X−Lm L−mS EC¢eV 
 

 
185. 31.07: In respect of the correctness of the på¡e£ certificate, the Jail authorities 

reported as follows: 

“¢hÙ¹¡¢la fkÑ¡−m¡Qe¡ J e¢b fœ k¡Q¡C L−l ®cM¡ k¡u ®k, p¡LÑ¤m¡l ew 353-H.J. Dated. 21-5-1959 j§−m 
f§hÑ f¡¢LÙ¹¡e plL¡l LaÑªL Cp¤ÉL«a pÈ¡l−Ll B−m¡−L J flhaÑ£−a NZfÐS¡a¿»£ h¡wm¡−cn plL¡−ll ®j−j¡ ew 
581/(56)M-10/78 Dated. 27-4-1978 j§−m lš² c¡−el ¢h¢eju ¢h−no ®lu¡a p¤¢hd¡ fÐc¡−el ¢euj hq¡m 
¢Rmz H L¡kÑœ²j ®j¢X−Lm L−mS q¡pf¡a¡m, ®Sm¡ Bd¤¢eL q¡pf¡a¡m, på¡e£ hÔ¡X hÉ¡wL J ®lX ¢œ²−p¾V 
®p¡p¡C¢Vl j¡dÉ−j f¢lQ¡¢ma q−u b¡L−a¡z H p¤¢hd¡l BJa¡u h¾c£l¡ lš² c¡e L−l ¢h−no ®lu¡a fÐ¡ç q−a¡; k¡ 
flhaÑ£−a pÈ¡lL ew ¢f¢X/f¢l(p¡L¥Ñm¡l)/10/2007/776(70) a¡¢lMx 27-2-2007 ¢MËx ®j¡a¡−hL l¢qa Ll¡ 
qkz E−õMÉ ®k, ®lu¡a L¡XÑ J ¢q¢ØVÌ ¢V−LV pwlr−el ®ju¡c L¡l¡ ¢h¢dl 780(8) J 558 Hl ¢hd¡e −j¡a¡−hL 
01 (HL) hvplz L−uc£ ew 4114/H ¢eS¡j E¢Ÿe q¡S¡l£ Hl ¢q¢ØVÌ ¢V−LV, ®lu¡a L¡XÑ Hhw lš²c¡e pwœ²¡¿¹ 
®L¡e e¢b fœ Q–NË¡j ®L¾cÐ£u L¡lN¡−l M¤−S e¡ f¡Ju¡u Eš² ¢ho−u ¢hÙ¹¡¢la abÉ EcO¡Ve Ll¡ pñh qu¢ez  

 
L¡l¡ LaÑªf−rl f−œl ®fÐ¢r−a på¡e£ LaÑªfr 3 A−ƒ¡hl 2016 ¢MËx a¡¢lM p¾d¡e£ Q–NË¡j ®j¢−Lm L−mS n¡M¡u 
pi¡f¢a Hhw p¡d¡lZ pÇf¡cL ü¡r¢la f−œl j¡dÉ−j S¡e¡e ®k, fkÑ¡ç B¢bÑL üµRma¡, Sehm, AhL¡W¡−j¡Na 
p¤¢hd¡ e¡ b¡L¡u Hacpwœ²¡¿¹ ®lLXÑfœ¡¢c c£OÑ pju fkÑ¿¹ pwlrZ Ll¡ c¤×Ll qJu¡u 14-12-2000 ¢MËx q−a 
15-9-2005 ¢MËx fkÑ¿¹ pj−ul Q¡¢qa ®lLXÑ fœ¡¢c 10-12 hR−ll f¤l−e¡ ¢hd¡u Hhw a¡−cl L¡kÑ¡mu ÙÛ¡e¡¿¹−ll 
pju ¢heø q−u−R ¢hd¡u Q¡¢qa abÉ fÐc¡−e Af¡lNa¡ fÐL¡n L−l c¤xM fÐL¡n L−l−Re (L¢f pwk¤š²)z a−h 
på¡e£ LaÑªfr fÐcš pec Aü£L¡l L−le¢e”z  

 
186. 31.08: Thus in consideration of the legal status of the Circular dated 21.05.1959 as 

an existing law allowing remission on account of blood donation and the certificate of på¡e£ 
about the donation of blood by the incumbent MP on 13 dates and the report of the jail 

authority as quoted above, it is held that the incumbent MP is entitled to remission of 486 

days as calculated by him, of course, subject to the maximum limit allowable to him. His 

calculation is correct as per the Circular dated 21.05.1959. 



12 SCOB [2019] HCD  Shakwat Hossain Bhuiyan Vs.Bangladesh & ors.  (Md. Emdadul Huq, J)       77 

 

 

187. 32.00: Maximum Limit of Remission: A legal issue comes up about the maximum 

limit of remission permissible under the Jail Code and the Circular dated 21.05.1959. In this 

respect we have two different maximum limits, one unde rule 768 of the Jail Code and the 

other under para (c) of Circular dated 21.05.1959. For ready reference both the provisions are 

quoted below: 

 

188. Jail Code rule 768 

768. The total remission awarded to a prisoner under all these rules shall not without 

the special sanction of the local Government, exceed one-fourth part of his sentence. 

Circular para (c): 

c) “That no prisoner with a sentence exceeding three months shall be permitted to 

reduce his sentence by more then 30 per centum by remission”. 
 
189. 32.01: The question is which one should be followed in this case. The Circular dated 

21.05.1959 was issued by the Government under its rule making authority under section 59 of 

the Prisons Act and it was given overriding effect which is apparent from the expression “in 

supersession of all previous orders”. It follows that the Circular dated 21.05.1959 added a 

new dimension to the Remission system by firstly allowing blood donation as a ground for 

remission and secondly by setting a new maximum of “30 percentum of the sentence”  

 

190. 32.02: It is to be noted that this new limit does not specify the remission only on 

account of blood donation, rather it refers to the sentence as a whole. 

 

191. 32.03: Considering that the Circular had the same status as that of a rule, we have no 

other option than holding that the maximum limit of remission was raised from 25% specified 

by rule 768 to 30% of the sentence. 

 

192. 32.04: Thus it is held that the remission of 486 days is permissible to the incumbent 

MP on account of blood donation as allowed by the Circular. However the total amount of 

Remission permissible to him on all the counts is subject to the limit of 30 percentum of 

sentence as fixed by the same Circular. 

 

193. 32.08: Total permissible remission:- Thus the total quantum of remission allowable 

to the incumbent MP stands as follow: 

 

(1) Ordinaiary Remission  

    (From 14.09.2000 up to 30.09.2005) 

-557 days 

(2) Further Ordinary Remission 

     From 01.10.2005 to 01.06.2006 = 244 days   

     30% of 244= 74 days. 

-74 days 

(3) Special Remission -343 days 

(4) Remission on account of blood donation -486 days 

Grand Total of all remissions             -1460 days 

 

Total sentence= 10 years = 365×10=3650 

Leap year days (2004 and 2008) =           +2  

Total  sentence days  = 3652 days. 

Maximum permissible remission 30% of sentence = 
���	×��

���
 = 1095.60 = 1096 days. 
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194. Issue No. 6: Remaining period of sentence, if any: 

 

 33.00: In view of the findings and decision on the issues of remission permissible to 

the incumbent MP and the period of sentence served out by him, the remaining period of the 

sentence to be served out by him stand as follows: 

 

(1) 10 years Imprisonment= 10×365=           3650 days 

      + Leap year days (2004 and  2008)                +2  

Total imprisonment days                3652  days  (as per calenedar) 

   

(2) Sentence served          = 2088 days  

+ 

Permissible remission = 1096 days 

Total   ------      = 3184 days 

 

(3) Remaining sentence- 3652-3184= 468 days 

 

195. Issue No. 7: Disputed questions of fact involved, if any 

 

34.00: The principal issue raised in this case is the lawful authority of the incumbent MP 

in holding the office of MP for the constituency of Feni- 2 resulting from the alleged 

disqualification arising from serving a lesser period of sentence.  

 

196. 34.01: The reply to this principal issue depends upon decisions on the issues on (1) 

the deduction of prejudgement custody period of 143 days as claimed by him, (2) the period 

of sentence served out by him, (3) the remission permissible to him on various counts 

clamied by him and (4) the remaining sentence, if any. The discussion, findings and decision 

on those matters i.e. on issues Nos 1-6 show that no disputed questions of facts are involved 

on those 4(four) matters and the related issues. The reasons are briefly stated below: 

(a) The issue of maintainability on account of standing of the petitioner to file this case 

under article 102(2)(b)(ii) (Issue No. 1)  is a purely legal issue, and it has been held 

that the case is maintainable on that count. (vide para 17-18). 

(b) The issue of maintainability on account of the bar or restriction imposed by article 

125 of the Constitution (Issue No. 2) is purely a legal issue, and it has been held that 

article 125 article is not a legal bar to entertain this case and that the case is 

maintainable. (vide para 19-20.22) 

(c) The issue of date of release of the incumbent MP (Issue No. 3), on 01.12.2005 as 

claimed by him or on 01.06.2006 as claimed by the Jail authority, has the flavour of a 

disputed question of fact. But the decision on the principal issue, namely the issue of 

disqualification due to the alleged remaining sentence, does not depend on the issue of 

any of the said two dates of release, but on the quantum of the remaining sentence 

(Issue No. 6) as determined earlier in the discussion and findings on issue Nos. 4-

6.This aspect of the case is not a disputed question of fact. Because the incumbent MP 

admits that he was released before serving the entire 10 years. The real controversy is 

about the quantum of remission permissible to him. 

(d) However the issue of date of his release (Issue No. 3) has been earlier discussed and 

decided for calculating the exact quantum of remaining sentence. This has been done 

not on the information furnished by jail authorities but on the information available in 

the orginal judicial record of Special Tribunal Case No. 757 of 1999 of the Special 

Tribunal, 4
th

 Court of Metropolitan Addition and Session Judge. This can be lawfully 



12 SCOB [2019] HCD  Shakwat Hossain Bhuiyan Vs.Bangladesh & ors.  (Md. Emdadul Huq, J)       79 

 

done in an inquiry process in writ juridicision under article 102(2)(b)(ii) of the 

constitution. That record clearly shows that he was in jail from 02.01.2002 upto 

31.05.2006, and was released on 01.06.2006. This finding is further supported by the 

fact that, the incumbent MP has not denied or controverted his continuous stay in jail 

from 02.01.2002 up to 31.05.2006 as found from the record of that case. So this date 

has been accordingly determined to be 01.06.2006. (vide para 21.18-21.19 and 

22.00-22.03) 
(e) More over admittedly he was relased before expiry of 10 years. In such a back 

ground, it is the well settled principle of law that the fact of merely raising a claim 

different to the claim of jail authority or the finding of this court does not render it as 

a disputed question of fact. In fact, the date of his release as decided by this court as 

being on 01.06.2006 goes to his benefit in calculating the period of sentence served 

out by him and the quantam of remission permissible to him. If the date of his release 

claimed by him being 01.12.2005 is taken as correct he would be required to serve a 

longer period. So the issue of date release is not a disputed question of fact. (vide 

para 22-22.03) 

(f) The claim of the incumbent MP about remission on three accounts namely 

Ordinary Remission (557 days), Special Remission (343 days) and Blood 

Donation (486 days) are taken as correct and lawful as discussed earlier in 

deciding the issue on permissible Remission (Issue No. 5). So there is no disputed 

questions of fact involved in these matters. (vide para 25-29 and 31.00-31.05) 

(g) The claim of the incumbent MP about remission of 651 days on account Festival 

days and holidays under rule 649 of the Jail Code is not a disputed question fact, 

rather it is purely a legal issue and it has been discussed earlier in deciding Issue No. 

5 on permissible Remission. His claim on this count is not legally acceptable. (vide 

para 30-30.03) 

(h) The claim of the incumbent MP about deduction of the prejudgment custody 

period of 143 days is not a disputed question of fact. It is purely a legal issue. It is 

has been discussed and decided against him earlier in deciding Issue No. 4. This 

matter is not a disputed question of fact and his claim is not acceptable. (vide para 

23-24) 

(i)  The maximum limit of remission permissible to him is 30 percemtum of the sentence 

of 10 years as per the Circular dated 21.05.1959, which had the status of rule upto 

23.07.2007 when operation of the said Circular dated 21.05.1959 was stopped. This is 

purely a legal issue as discussed earlier in deciding Issue No. 5. So this is not a 

disputed question of fact. (vide para 32.00- 33.00) 

 

(j) In view of the above findings, the decision of the Indian Supreme Court in the Case of 

Kurapati Maria Das vs. Dr. Ambed Seva Samajan and others (Indian kanoon 

.org.doc/1530123) as referred to by Mr. Shafique Ahmed, the learned Advocate for 

the incumbent MP about lack of jurisdiction of a writ court in deciding disputed 

questions of fact is not applicable to the present case. 

 

197. Issue No. 8 Whether the incumbent MP was disqualified to be elected: 

35.00: In view of the findings and decision on the issue of the remaining period of 

sentence (Isssue No. 6) it is evident that, on the date of his release from jail on 01.06.2006, 

the incumbent MP (respondent No. 7) had not served out the entire sentence and that he was 

required to serve out the remaining sentence for another 468 days. There is nothing on record 

to show that, after his release on 01.06.2006, he was ever taken to jail in connection with the 

sentence imposed on him in Special Tribunal Case No. 757 of 1999. 
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198. 35.01: It follows that as per article 66(2)(d) of the Constitution he was disqualified 

to be nominated and elected as an MP in the election held on 05.01.2014. It is noted that 

article 66(2)(d) speaks of conviction for a criminal offence involving moral turpitude. The 

offence under section 19A and 19 (f) of the Arms Act, 1878 is such an offence. Because in 

the context our society the nature of the prescribed penalty namely a minimum rigorous 

imprison of 10 years and 7 years for illegal possession of fire arms and ammunition without 

licence issued by appropriate authority is an offence against the security of the society at 

large and also against the state and moral value in general. 

 

199. Issue No. 9 Result of disqualification: 

36.00: The result of disqualification of the incumbent MP at the time of his filing the 

nomination paper is that the declaration made by the Election Commission about his election 

held on 05.01.2014 was illegal and that he has no lawful authority to hold the office of the 

MP for the Constituency of Feni-2 and hence it is to be declared as vacant. 

 

200. Conclusion: 

37.00: In view of the decisions on the issue Nos. 1-9, the Rule is to be made absolute with 

consequential directions. 

 

201. 37.01: In the Result the Rule nisi issued in this case is made absolute in the 

following terms:  

 

(1) Respondent No.7 Nizam Uddin Hazari is hereby declared to have no lawful authority 

to hold the office of MP for the Constituency of Feni-2 and accordingly the said office 

is hereby declared to be vacant. 

(2) It is further declared that the respondent No. 7 shall serve out the remaining period of 

sentence of 468 days from the date of his surrender or arrest in connection with 

Special Tribunal Case no. 757 of 1999 of the Special Tribunal (Metropolitan 

Additional Sessions Judge, 4
th

 Court), Chittagong. 

(3) The Anti Corruption Commission is directed to inquire into the matter of the 

mysterious bail alleged granted by this Court in Criminal Appeal No. 1409 of 2006 

and also into the alleged use of that bail order in connection with release of 

Respondent No. 7 Nizam Uddin Hazari as a convict in connection with Special 

Tribunal Case No. 757 of 1999 and to take other actions in accordance with law. 

 

(4) Send at once a copy of this judgment to the the Speaker of the Parliament (respondent 

No.1), Chief Election Commissioner (respondent No. 2), the said Tribunal and the jail 

authorites (respondent No. 8 and 9) and also to the Chairman, Anti Corruption 

Commission.  

 

202. No order as cost. 

 

 

 


