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.....for the petitioner Judgment on 15.12. 2016
Present:
Mr. Justice Tariq ul Hakim
And

Mr. Justice Md. Faruque (M. Faruque)

The concept of Outsourcing services in Bangladesh.

Outsourcing services is a new concept in our country. Not just labour but also
professional services may be procured through outsourcing. It is a process by which
the recipient of service enters into an agreement with a contractor / service provider
who engages persons to render services to the service recipient. In such a situation,
there is nemployment contract between the service recipient and the service renderer.
The contract exists between the service recipient and the contractor and consideration
for the services are provided by the service recipient to the contractor . If the service
recipient is not satisfied with the service rendered by the persons engaged by the
contractor then his remedy lies for breach of the terms and conditions of the agreement
against the contractor. Likewise if the contractor does not receive adequate
consideration for providing his service through his appointed employees, his remedy lies
against the service recipient. The service recipient is generally not concerned who
renders the service to him as long as the service sought is rendered adequately . As can
be reasonably expected the service recipient may set certain criteria and conditions to
be observed by the service renderer and he has a discretion to reject any person
through whom the service is provided by the contractor; but in all such cases the
matter is governed by the contract between the service recipient and contractor. Itis
a contract of services as opposed to a contract of employment. ... (Para 21)

Judgment
Tariq ul Hakim,J:

1. Rules Nisi have been issued calling upon the respondent Nos. 1-3 to show cause why
the judgments dated 12.09.2012 passed by the Chairman, Labour Appellate Tribunal, Dhaka
in Appeal No. 82 of 2011 (Annexure D) dismissing the Appeal along with 263 similar
Appeals affirming the judgment dated 30.03.2011 passed by First Labour Court, Dhaka in
BLL Case No. 284 of 2008 along with 263 similar cases should not be declared to have
been passed without lawful authority and of no legal effect and/or pass such other or further
order or orders as to this Court may seem fit and proper .

2. All these Rules concern common questions of law and facts and were heard together
and are being disposed of by this single judgment.
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3. Facts relevant for disposal of these Rules is that the Respondent Nos. 3 in all the Writ
Petitions as plaintiff filed separate applications under section 213 of the Labour Act, 2006 (
Act No. XLII of 2006) against the petitioner Grameenphone for a direction to treat them as
permanent workers and provide them facilities of permanent workers alleging inter alia that
the Respondent Nos. 3 were appointed as drivers on 18.02.2007 and since their appointment
have been driving the cars of the petitioner company and were provided with ‘Identity
Cards’, staff uniforms and were paid salaries, bonus, overtime and other benefits by the
petitioner Grameenphone and has thus become permanent workers of the petitioner .

4. The further case of the Respondent Nos. 3 plaintiff workers is that the Respondent
No.4 is a company engaged in supplying workers and that the Respondent Nos. 3 are not
employees of the Respondent No.4 but employees of the petitioner but the petitioner is
illegally treating the Respondent Nos. 3 as employees of the Respondent No.4 . The
Respondent Nos. 3 on several occasions requested the petitioner Grameenphone to treat
them as permanent workers but the petitioner refused to do so and hence they have been
constrained to file petitions under Section 213 of the Labour Act, 2006 in the Labour Court
for a direction upon the petitioner to treat the Respondent Nos. 3 permanent workers of the
petitioner company Grameenphone.

5. The petitioner contested the case by filing written statement denying the material
allegations alleged in the plainatiff’s petition contending inter alia that there was no
contractual relationship between the petitioner and the Respondent Nos. 3 and the
Respondent Nos. 3 were engaged by the Respondent No.4 to render services for the
petitioner Grameenphone on outsourcing basis as employees of the Respondent No.4 and
that the Respondent No.4 was being paid by the petitioner company for the service and that
the Respondent No.4 paid the salaries and other benefits to the Respondent Nos. 3 for the
services they rendered to the petitioner company and therefore the Respondent Nos. 3 had
no locus standi to file the cases against the petitioner Grameenphone in the Labour Court
and the said Labour Cases were not maintainable in their present form and manner.

6. The Respondent No. 4 also contested the said Labour Cases by filing separate written
statements contending inter alia that there is no relationship between the Respondent Nos. 3
and the petitioner Grameenphone and that the Respondent No.4 is engaged in providing
workers on outsourcing basis and in the course of their business the Respondent No.4
entered into agreement with the petitioner Grameenphone on the Ist day of April, 1999 for a
period of one year which was renewed yearly and lastly on 01.12.2008 for a period of one
year upto 31.12.2008 to carry on its business of providing drivers on outsourcing basis and
the Respondent No.4 employed and appointed a number of drivers , issued letters of
appointment in their favour including the Respondent Nos. 3 and thereafter placed them
with the petitioner Grameenphone for discharging the duties as drivers.

7. It is further stated that according to the terms of the said agreement the Respondent
No.4 received remunerations from the petitioner and the Respondent No.4 recruited the
Respondent Nos. 3 on temporary basis to render services as drivers for the petitioner
Grameenphone as employees of the Respondent No.4 and that the petitioner Grameenphone
never appointed the drivers on temporary or permanent basis and never issued any letters of
appointment to them or gave them any assurance that they would be absorbed permanently
in the employment of the petitioner company Grameenphone and that the impugned
judgment and orders of the Court below are liable to be set aside.
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8. The Respondent No. 2 First Labour Court after hearing the learned Advocates of the
parties and adducing evidence by witnesses and perusing the relevant documents passed
the judgment and order dated 30.03.2011 against the petitioner Grameenphone . The
petitioner Grameenphone thereafter filed Appeals before the Labour Appellate Court
against the said judgment and order of the Labour Court who after hearing the parties
dismissed the Appeals vide its judgment dated 12.09.2012.

9. Being aggrieved , the petitioner Grameenphone has come to this Court and obtained
the present Rules.

10. As against this, the Respondent Nos. 3 has filed Affidavits-in-Opposition stating inter
alia that the said respondents were employed by the petitioner and were provided indenty
cards and after completing their probation period satisfactorily they have acquired the status
of a permanent worker as per the provisions of the Labour Law, 2006.

11. It is further stated that the Respondent Nos. 3 have been working for the petitioner
as per their requirement and driving their cars as drivers and that the Respondent No.4 have
no control and supervision in their services and work rendered by the Respondent Nos. 3
and therefore they are the employees of the petitioner Grameenphone and they are entitled
to be treated as permanent employees/ workers of the petitioner and get benefits as
permanent workers.

12. The Respondent No.4 in its Affidavit-in-Opposition stated inter alia that the said
Respondent under its agreement with the petitioner provided outsource persons to the
petitioner Grameenphone as per its requirement and after their recruitment the petitioner has
the authority to control the service of the Respondent Nos. 3. It is further stated that the
wages and salaries were paid to the Respondent Nos. 3 after getting paid from the petitioner
for the services rendered by the Respondent Nos. 3. It is further stated that the Respondent
No.4 recruited the Respondent Nos. 3 on temporary and contract basis to fullfil the
requirements of the petitioner company and they are not permanent workers of the said
Respondent No.4 .

13. Mr. A.F. Hassan Arif, assisted by Mr. Sheikh Fazle Noor Taposh and Mr. Meah
Mohammad Kawsar Alam, learned Advocates for the petitioner Grameenphone took us
through the judgments of the Labour Court and Labour Appellate Court below and submits
that the said courts committed a gross error in law in holding that the Respondent Nos. 3
are employees/ workers of the petitioner because there is no relationship of employer and
employees between the petitioner and the Respondent Nos. 3. The learned Advocate further
submits that there is no privity of contract between the Respondent Nos. 3 workers and the
petitioner Grameenphone and that the Respondent Nos. 3 was not a party to the contract
between the petitioner Grameenphone and the Respondent No.4  Smart Services
Ltd./Jamsons International and therefore the said Respondent Nos. 3 cannot claim to be a
worker or employee of the petitioner company or claim any benefit from it. The learned
Advocate further submits that section 213 of the Labour Law, 2006 is for enforcing a right
guaranteed to a worker under an award, settlement or law and that since it is not admitted by
the petitioner that the Respondent Nos. 3 are its workers the question of treating them
permanent under the law does not arise .

14. Mr. Monsurul Hoque Chowdhury,assisted by Mr. Syed Mizanur Rahman and Mr.
Abdul Mannan assisted by Mr. Md. Haroon Ar Rashid, learned Advocates for the
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Respondent Nos.3 submit that the Respondent Nos. 3 have completed three months
probationary period with the petitioner Grameenphone and have become permanent in their
jobs and are entitled to be treated as permanent workers of the petitioner Grameenphone . The
learned Advocate further submits that the Respondent Nos. 3 are getting salaries and other
benefits by the petitioner Grameenphone through the Respondent No.4 Smart Services
Ltd./Jamsons International and the courts below rightly found them permanent workers of
the petitioner which calls for no interference by this Court .

15. The learned Advocate further submits that even though no appointment letter was
issued by the petitioner in favour of the Respondent Nos. 3 nevertheless since they have been
working for the petitioner Grameenphone for several years at their premises and driving
their cars and rendering other services as per their requirement they are deemed to be
permanent employees of the petitioner company.

16. Mr. Amit Das Gupta, the learned Advocate for the Respondent No.4 submits that
the Respondent Nos. 3 were recruited by them as per instruction of the petitioner
Grameenphone on temporary basis to provide services as drivers to the petitioner company
and that the salaries and other financial benefits were paid to the Respondent Nos. 3 after
getting paid by the petitioner for the services rendered by them. The learned Advocate
further submits that the Respondent Nos. 3 were recruited for temporary period only and that
they are not permanent workers of the Respondent No.4 .

17. We have considered the submissions of the learned Advocates.

18. In the instant case the Respondents workers filed cases before the Labour Court to
be treated as permanent workers of the defendant petitioner Grameenphone. They have
alleged in the plaint that they are workers of the petitioner Grameenphone and are receiving
salaries from the petitioner . This fact has been denied by the petitioner all along . The
Labour Court in its judgments and orders have held that the Respondent No.1 workers have
been working for more than three months and as such as per the provisions of Labour
Law, 2006 they are deemed to be permanent workers. The Labour Court has also held that
the Respondent No.1 plaintiffs satisfied the conditions in section 2(65) of the Labour Law,
2006 and they should be considered workers. In the judgment and order however no
reasoning appear to be given why and on what grounds the Labour Court found the plaintiff
respondent permanent workers of the petitioner Grameenphone .

19. It is admitted by the petitioner Grameenphone and all the parties that the
Respondent No.1 are workers within the definition of Labour Law, 2006 . It is also admitted
that they have been employed for more than three months and that they are rendering
service to the petitioner Grameenphone. The point for adjudication therefore is to decide
whose workers the Respondent No.3 is i.e. who is the employer of the Respondent No.3
plaintiff worker . For an application under section 213 of the Labour Law, 2006 to be
maintainable in the Labour Court for being treated as permanent worker of the petitioner
Grameenphone it must be first evident that he is a  worker of the petitioner
Grameenphone.

20. The petitioner’s case is that the Respondent No.3 are workers of the Respondent No.
4, Smart Services Ltd. and/or Jamsons International and that the service of the Respondent
No.3 workers have been procured through a contract between the petitioner and the
Respondent No. 4 . The Respondent No. 4 are contractors and they issued appointment letters
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in favour of the Respondent Nos.3 for rendering services to the petitioner as outsourced
workers without being a party in the contract between the petitioner and the respondent No.
4. The Respondent Nos.3 plaintiff workers on the other hand, claimed that they are
rendering services to the petitioner Grameenphone at their premises and driving their
Vehicles and getting their salaries from the petitioner Grameenphone through the
Respondent No. 4 and therefore they should be considered workers of the petitioner
Grameenphone .

21. Outsourcing services is a new concept in our country. Not just labour but also
professional services may be procured through outsourcing. It is a process by which the
recipient of service enters into an agreement with a contractor / service provider who
engages persons to render services to the service recipient. In such a situation, there is no
employment contract between the service recipient and the service renderer. The contract
exists between the service recipient and the contractor and consideration for the services
are provided by the service recipient to the contractor . If the service recipient is not
satisfied with the service rendered by the persons engaged by the contractor then his
remedy lies for breach of the terms and conditions of the agreement against the contractor.
Likewise if the contractor does not receive adequate consideration for providing his service
through his appointed employees, his remedy lies against the service recipient. The service
recipient is generally not concerned who renders the service to him as long as the service
sought is rendered adequately . As can be reasonably expected the service recipient may set
certain criteria and conditions to be observed by the service renderer and he has a discretion
to reject any person through whom the service is provided by the contractor; but in all such
cases the matter is governed by the contract between the service recipient and contractor.
It is a contract of services as opposed to a contract of employment.

22. A recruiting agency on the other hand, recruits persons including workers and
professionals for being employed by a third party. After the candidates are selected they are
sent to the service recipient who employs them under a employment contract on terms and
conditions agreed between the service renderers and service recipients who becomes the
employer . After the worker /professional is employed by the service recipient the person
recruiting the worker drops off the picture and there is a direct relationship of employer and
employee between the service recipient and the worker. Such situation is commonly seen in
our country when workers are recruited for employment for overseas, construction sites,
industries etc. The recruiting agency gets a commission for his service from the overseas
employer and also sometimes from the recruited workers and the workers get their salaries
and other benefits directly from their employer for the duration of their employment . In the
case of outsourcing the worker gets his salary and other benefits from the contractor as
long as he renders his services to the service recipient.

23. In an unreported decision of this Court in Writ Petition No.7068 of 2011 in
Sharmeen Annie Vs. First Labour Court , Dhaka and another it has been held:

“To be an employee one has to be in the employer’s pay roll and subject to the
latter’s control on questions of employment. There has to be a contract of employment
inter se, containing terms of employment. Nothing like that is present in the file before
us. It transpires, the respondent No.2 is indeed an employee of an independent
contractor named TEAM Services. The contractual relationship is between the
petitioner and TEAM Services, the respondent No.2 is not a privy to it. So, he has no
cause of action against the petitioner.”
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24. In the instant case it is admitted that the Respondent No.3 workers are rendering
services as drivers for the petitioner Grameenphone. It is also admitted that their salaries
and allowances and other benefits are being paid directly by the Respondent No. 4 although
it has been urged on behalf of the Respondent No.3 workers that the salaries and other
financial benefits are being paid to them by the Respondent No. 4 on behalf of the
petitioner Grameenphone although there is no written contract of employment between the
petitioner Grameenphone and the Respondent No. 3 . From the facts and circumstances of
the case it has to be seen whether any unwritten contract of employment can be construed
between the petitioner Grameenphone and the Respondent No.3 workers or whether there is
any contract of employment between the Respondent No.3 workers and the contractor
/service provider Respondent No. 4.

25. The consistent case of the respondent workers is that they are rendering services to the
petitioner as drivers by driving their cars as per their requirements by wearing uniforms
provided to them, carrying ID cards and even receiving salaries from the petitioner through
the respondent No. 4 Smart Services Ltd. and Jamson International . However, it has been
admitted by the P.W.1 in the Labour Court ((hereinafter referred to as the Labour Court case
) that Staff Uniforms have been provided by the petitioner Grameenphone but in cross
examination he admitted that there is no logo of the petitioner grameenphone on his
uniform. Moreover, in the agreement between the petitioner and the respondent No.4 Smart
Services dated 16.1.2006 in clause 4 it has been stated that uniforms will be provided by
Smart Services and in Clause D-5 it has been stated that a sum of Taka 400 would be given
monthly by the petitioner Grameenphone to the respondent No.4 Smart Services Ltd. as
dress allowance . Thus it cannot be said with certainty that uniforms were provided by the
petitioner Grameenphone. The “ID Cards” provided to the respondent workers have the
petitioner company’s name as well as that of the respondent No.4 Smart Services/Jamsons
International . Moreover it appears that they are not called ‘ID Cards’ bus ‘Gate Pass’ as
evident from the evidence of P.W.1 in the said case. Thus this is also not conclusive
evidence that the workers / drivers are the exclusive employees of the petitioner
Grameenphone.

26. Quite apart from the evidence adduced by the witnesses in the Labour case the
petitioner and the respondent No.4 entered into a contract dated 16.2.2006 under the heading
“ Agreement for providing Outsource Personnel” Exhibit Kha . In the said agreement it has
been stated in the preamble that

“Whereas First Party has offered to provide the outsource personnel for the Second
Party and Second party has agreed to assign the outsource personnel of the First
party on the terms and conditions hereinafter contained.”

27. In the first clause of the said agreement in paragraph A Clause 1 it has been stated that
outsource personnel services will be rendered at different locations of the Second Party. In
letters dated 31.10.2016 and 23.10.2016 from the respondent No.4 Jamsons International and
Smart Service respectively addressed to the petitioner (Annexures G and G-1 in the
Supplementary Affidavit dated 09.11.2016) the respondent No.4 has admitted that they are
providing outsource workers to the petitioner and they are being paid by them . The two
letters are reproduced below: ( G and G-1)

“JAMSONS INTERNATIONAL
Dated 31.10.2016
To
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Mr. Zahed Bin Ahsan

Chief Procurement Olfficer (Acting)

Global Sourcing

Grameenphone Ltd.

Dhaka.

Re: No further renewal of agreement Ref: No: GP/SA/POP/JI/06 made on 16.02.2006
after 30.11.2016

Dear Sir,

We have a long standing business relationship with you since 2000. We have tried our
best to serve your company upon providing outsource workers. It may be mentioned
here that most of the workers provided by us to you, had filed cases to be treated
permanent  workers under you as per the provision of Labour  Act, 2006.
Mentionable, here that under the agreement executed between us, we could not treat
the workers as our permanent workers as well. The agreement executed between us
will be expired on 30.11.2016. Due to enhancement of taxes and other expenditure it
had become difficult for us to continue our business and as such we are not inclined
to extend our last agreement with you which will be exired on 30.11.2016.

Hope our relation will remain same.

With thanks

Sd/ lllegible 31.10.16.

Md. Mostofa Kamal Khan

On behalf of CEO ”

Annexure G-1

“Smart Services Ltd.
Mr. Zahed Bin Ahsan
Chief Procurement Olfficer (Acting)
Global Sourcing
Grameenphone Ltd.
Basundhara
Dhaka.
Subject: Deduction of money from the monthly bill of Smart Services Ltd.

Dear Sir,
We have noticed that a huge amount of money have been deducted from the service
Bill of Smart Services Limited for the month of September 2016. The deduction was
so sudden and without any notice and the amount is almost half of the service charge
of Smart Services Ltd.
We would like to say that this information was not communicated to us neither by
Grameen Phone nor by any other sources. We are a business company and we will
not do any business where there is no profit since we have to pay to the workers.
We have 24 clients and none of them have deducted money from our bill showing the
cause of Tax.
We would request you to kindly solve the issue as early as possible so that the
October 2016 bill can be forwarded to Grameen Phone.
In short we would like to inform you that we cannot bear the loan of such a big
amount deduction from our bill.
Thank you for our goods understanding.

Yours sincerely,

Sd/- Illegible
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Peter P Sarkar
Managing Director.”

28. From the language of the aforesaid letters it appears that the workers are not
employees of the petitioner. Further more in all the pleadings of the respondent No.4 it has
been clearly and categorically stated that the said respondent No.3 workers were appointed by
them for a temporary period. Paragraph 13 and 22 of the written statement of the respondent
Nos. 3 and 4 in the Labour case is as follows:

“13. That Grameen Phone Ltd. did not issue them any appointment letter as an
employee rather they are the user of the services against which Grameen Phone Ltd.
pays service charge to the respondents (Jamsons International ) every months as per
the contractual agreement .”

“22. That Jamsons International is the temporary and contract basis employer of the
petitioner.”

29. Our attention has also been drawn to an undertaking given by the respondent plaintiff
worker to the respondent No.4 marked as exhibit “Ta” where at the time of giving

appointment by the respondent No.4 , the respondent worker clearly stated that “=fs =G
TS 13 93 aFem giRer foTk aifiie Fiq SIfe sipal F9© Sa®  Exhibit Ta runs as follows:

b/

el

b/
S/

Jo/

35/

IR/
Jo/

38/
Je/

o/

“Smart Services Ltd.
FHEIF T

S 5 TEHT fe1: 97 G GIZOIF RT3 R SRFT BIFH] FAC 2%/
FINIF F7E ([TOF T ¢9R0. 00 5/
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PO T & O WIF] ¢vo LTI 2O FT e ) J1 o5 T 77 A6 WT© 7/
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9 517, FRIEE FAFE, 7 FIIF, AP G G [T GHT P 472 FAHE FIAT
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5 TISHT [FAGC ©Fd [ GEPF QAT PR (AF FG Yooo(¥F EH HIw) GG
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FIRF @ 28 SfolieE o e a1 411 7 AT 00 T KA ([ T @@ ST [
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30. After having given the aforesaid undertaking to the respondent No.4 and thereafter
receiving salary and other benefits from the respondent No.4 for several years without any
objection it does not lie in their mouth to say that they are not employees of the respondent
No.4 Smart Service Limited but employees of some one else like the petitioner simply
because they are rendering services to the petitioner as driver as per the petitioner’s
requirements.

31. Further Section 3Ka of the Labour Law, 2006 as amended by section 5 of the
Bangladesh Labour Law, 2013 states as follows:
“OP/ BETIT TeF FTHA - (3) T @I W [SqeT TZ [FF AFE 7 (A, (A BT 7o,
R FIZ Tlofze T6F 71 (P, W2 [IOF TeFF piee Al A% I AT P AF TR
[9P5 T (I TOI© G257 P Ao B AT W
(3) G2 GZTF TG GO7H [ G 20T ok (BF) T T4 7 [REgw e FEma e
TIFITT PG BT © AT 274 IO 14 A
(©) B3 7¢81 G TAHTEC MY AR BT A R 97 2397 G0 ORI X AZAT
5/ GOIoG QT
(8) 9% 4717 qANT Ger =7 L7E *al [f4 w7 [WdiTe 289
113 9F GF1F Gy FF79F P v HfIP 7L ARG, WGi5mE Seyiins H2T”

32. The aforesaid provision gives statutory recognition to outsourcing arrangements and
provides clearly that outsourced employees will be employees of the contractor. It has been
urged on behalf of the respondent worker that this provision came into force in the year 2013
and will not be applicable to the respondent workers as they started their employment prior
to the said provision being enacted. This contention is however misconceived since even
though statutory recognition was not given prior to 2013 the practice of outsourcing
services of workers and professionals has been prevalent all over the world including our
country for several years before getting statutory recognition in the Labour Law, 2006 and
was never restricted by law and the parties anyone to the contract and for providing of such
service . After inclusion of section 3Ka in the Bangladesh Labour Law, 2006 there remains
little room for doubt on the arrangement of outsourcing services of workers .

33. In an unreported decision of this Court in Writ Petition No. 1105 of 2012 along
with 19 others in Arirtel and others Vs. Chairman First Labour Court, Dhaka on similar
facts as in the present case before us the concept of outsourcing service from third party
has been recognized and affirmed by this Court.

34. On the facts and evidences before us therefore we do not see any contract of
employment or service between the respondent worker and the petitioner Company
Grameenphone. The respondent workers are merely outsourced workers /drivers employed
by the respondent No.4 on the terms and conditions agreed between the Petitioners and the
Respondents No. 4. Smart Services Ltd. and/or Jamsons International. Thus since the
respondent Nos. 3 plaintiff workers are not even employees of the petitioner Grameenphone
the question of treating them ‘permanent workers’of the petitioner does not arise.
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35. Section 213 of the Labour Law, 2006 states as follows:
"213. Application to Labour Court —Any Collective Bargaining Agent, employer or
worker may apply to the Labour Court to enforce any right guaranteed to him or by
any award , settlement of contract under this Act”

36. Under the aforesaid provision of law, a worker, Collective Bargaining Agent (CBA)
or an employee may file an application before the Labour Court for the enforcement of a
right guaranteed under any settlement, award, contract or law.

37. The aforesaid section 213 cannot be used as an instrument for establishing any right
but only for enforcing an existing right guaranteed by law.

38. The cases in the Labour Court for direction upon the petitioner Grameenphone
Limited to treat the respondent plaintiff workers as permanent worker is therefore not
maintainable under section 213 of the Labour Law, 2006 on this ground as well.

39. Thus the judgments and orders dated 12.09.2012 passed by the Chairman, Labour
Appellate Tribunal, Dhaka dismissing Appeal No. 82 of 2011 (Annexure D) along with 263
similar Appeals affirming the judgment dated 30.03.2011 passed by the First Labour Court,
Dhaka in BLL Case No. 284 of 2008 allowing the case along with 263 similar cases are
declared to have been passed without lawful authority and of no legal effect and set aside.

40. Accordingly, all the Rules are made absolute.

41. There will be no order as to costs.



