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Kazi Md. Ejarul Haque Akondo, J:

This Rule Nisi, under Article 102 (2) of the Constitution of the
People’s Republic of Bangladesh, was issued calling upon the

respondents to show cause as to why the impugned decision/order



dated 16.07.2014 issued by the respondent No.l in Complaint
No.57/2014 (Annexure-N-1) affirming the decision/order dated
22.10.2013 passed in Complaint No.97/2013 directing the respondent
No.2 to seek consent/opinion from the respective political parties with
respect to disclosure of their annual audited reports to the petitioner
No.1, should not be declared to have been passed without lawful
authority and is of no legal effect and/ or pass such other or further

order or orders as to this Court may seem fit and proper.

Facts, in short, are that the petitioner No.l is the Secretary of
Shushashoner Jonno Nagorik (SHUJAN), an organization in
Bangladesh, which conducts various activities with a view to
establishing and promoting democracy and good governance in the
country by creating awareness among the citizens and ensuring their
active participation for achieving transparency and rule of law at all
levels.

The petitioner Nos.2 to 6 are various office-bearers of
SHUJAN, and have been closely involved with various activities to
promote transparency in the public life and the right of the citizens to
information. It has also been contended that all the petitioners have
played active roles in pursuing the proceedings under the Right to
Information Act, 2009 (in short, RTI Act, 2009), which resulted in the
decision/order impugned in the instant writ petition, and have thus
genuine interest in the subject matter of the instant writ petition.

The respondent No.l is the Information Commission,

Bangladesh, which has been constituted under the provisions of the



RTI Act, 2009 and the respondent No.2 is the Election Commission of
Bangladesh, which has been constituted pursuant to Article 118 of the
Constitution of the People’s Republic of Bangladesh, and is
responsible for the registration and regulation of the registered
political parties in accordance with the Political Parties Registration
Rules, 2008 (in short, Registration Rules, 2008) framed under Article
94 of the Representation of the People Order, 1972 (in short, RPO-
1972).

It has been stated that according to rule 9(b) of the Registration
Rules, 2008 every registered political party is required, as a part of its
continuous obligation to satisfy the conditions of registration, to
submit its audited annual statement of accounts to the Election
Commission, the respondent No.2 by 31% July every year. The
petitioner No.l, along with the petitioner Nos.2 to 6, submitted an
application dated 12.06.2013 to the designated Officer (RTI) of the
Election Commission requesting him to provide photocopies of the
audited annual statements of accounts filed by the registered political
parties for all calendar years (Annexure-A). In response thereof, the
said designated Officer (RTI) vide Memo No.
17.00.0000.040.22.001.10-80 dated 14.07.2013 informed the
petitioner No.l that the information requested by him was not
Election Commission’s own information and hence, requested him to
collect those directly from the respective political parties (Annexure-
B). Being aggrieved by the same, the petitioner No.1 on 04.08.2013

preferred an appeal under section 24 of the RTI Act to the Secretary



of the Election Commission, which is the appellate authority for the
purposes of the right to information requests, on the ground that if the
information sought by him were not provided, his right to information
would be infringed and consequently, the objectives and the
effectiveness of the RTI Act would be hindered (Annexure-C).
Thereafter, the Secretary of the Election Commission vide letter dated
03.09.2013 bearing Memo No. 17.00.0000.040.22.001.10-149 gave a
decision on the said appeal affirming the decision dated 14.07.2013
given by the designated Officer (RTI) without assigning any reason
whatsoever (Annexure-D). Being aggrieved, the petitioner No.1 filed
a complaint dated 09.09.2013 under section 25 of the RTI Act before
the respondent No.1-Information Commission stating that as a citizen
of Bangladesh he was entitled under the RTI Act to be provided with
the information requested from the Election Commission (Annexure-
E). On receipt thereof, it was registered as Complaint No. 97/20103.
Accordingly, the respondent No.1 issued a summons dated 26.09.2013
requiring the petitioner No.l to attend a hearing at the office of the
Information Commission on 22.10.2013 at 11.00 AM. In compliance
thereof, he duly appeared and attended the hearing (Annexure-F).
After the hearing on 22.10.2013, the respondent No.1 issued its
decision dated 22.10.2013 (Annexure-G) holding that the information
requested involved a “third-party” and that the disclosure of such
information was not possible without the opinion of the “third-party”.

Said decisions are quoted below:



“l.  The petitioner No.l is directed to make an application to
the designated Olfficer (RTI) of the Bangladesh Election
Commission Secretariat by 31.10.2013 requesting for
specific information by mentioning the names of the
political parties and specifying the years in relation to
which the information are sought.

2. The designated Officer (RTI) is directed to serve, within
S(five) working days of receipt of such application , a notice
to the third-parties concern requiring their written
consent/opinion in accordance with section 9(8) of the RTI
Act, and to intimate the petitioner No.l of the same.

3. The designated Officer (RTI) is directed to deposit the
money, received under section 9 of RTI Act and the Right to
Information (Receipt of Information Related) Rules, 2009, as
the payment of the price of the information provided, to the
Government treasury under code No. 1-3301-0001-1807.

4. Both the parties are asked to inform the Information
Commission of their compliance with the directions after
they have been complied with.”

Pursuant to the aforesaid decision, the petitioner No.1 made an
application on 23.10.2013 with a list of the names of 40 political
parties, and requesting for copies of all audited annual statements of
accounts submitted by the registered political parties since the date of
their respective registration (Annexure-H). However, the designated

Officer (RTI) did not respond to the same; as a result, the petitioner



No.1 preferred an appeal dated 19.12.2013 to the Secretary, Election
Commission stating that although 30 working days had passed since
the application had been made but he had not been informed of
anything by the said Officer (RTI) [Annexure-I]. The Election
Commission issued a reply vide Memo No.
17.00.0000.040.22.001.10-271 dated 23.12.2013 informing the
petitioner No.1 that the Election Commission received opinions on his
request from 21 registered political parties out of which only 3 (three)
political parties, namely Bangladesh Muslim League, Jatiya
Shomajtantrik Dal (JSD) and Bikalpadhara Bangladesh consented to
the disclosure of their audited annual statements of accounts. The
Election Commission further stated that the Commission was in the
process of collecting opinion from the rest of the registered political
parties, but did not specify any time-limit for completing the process.
The Secretary of the Election Commission accordingly issued a
direction dated 01.01.2014 to the designated Officer of the
Commission requiring him to supply to the petitioner No.l statements
of accounts of those political parties, who had consented to the
disclosure (Annexure- J and J-1 respectively).

It has further been stated that since the petitioner No.1 did not
receive any further information or response from the Election
Commission, he submitted a review application dated 06.04.2014 to
the Chief Information Commissioner, with copies to the two
Information Commissioners, expressing his grievance about the

failure of the Election Commission to provide any further information



in relation to the remaining political parties since its communication
dated 23.12.2013. In the said review application, the petitioner No.1
also stated that he was of the view that the decision of the respondent
No.1-Commission laying down a requirement of consent from the
“third-parties” was not correct, as the information sought were “public
information”, to which every citizen is entitled under section 4 of the
RTI Act; as such, he sought review of the decision dated 22.10.2013
(Annexure-K). On receipt thereof, the respondent No.1 issued a letter
dated 13.04.2014 concluding that there was no scope under the RTI
Act to review a decision issued by the Information Commission and
accordingly, advising the petitioner No.l to file a complaint in
prescribed Form ‘A’ in case of any dissatisfaction (Annexure L).
Pursuant thereto, he filed a further complaint in Form ‘A’ on
01.06.2014 to the respondent No. 1 narrating the facts leading up to
the 2" complaint stating, infer alia, that the information sought by
him were already in the possession of the respondent No. 2, who
could have provided the information to him as an “Authority” by
virtue of the RTI Act without recourse to any third-party. In the
complaint he prayed that: (a) the respondent No.l1 should direct the
Election Commission to provide the requested information to him
from the information preserved by the Commission itself without
seeking opinion from any third-party; (b) the respondent No.1 should
declare that section 9(8) of RTI Act does not apply to the statements
of accounts submitted by the registered political parties; (c) the

respondent No. 1 should direct the Election Commission to publish all



information provided by the political parties on their website; and (d)
the respondent No.1 should direct the Commission to dispose of all
applications under the RTI Act within the timeframe stipulated by the
RTI Act (Annexure M). The said complaint was numbered as
Complaint No.57 of 2014. In response thereto, the respondent No.1
issued a summons dated 01.07.2014 requiring the petitioner No.l to
attend a hearing on 16.07.2014 at 11.00 A.M at the office of the
Information Commission, wherein the petitioner Nos.2, 3 and 4 were
also present. After hearing the same on 16.07.2014, the respondent
No.1 issued the impugned decision dated 16.07.2014 affirming its
earlier decision/order dated 22.10.2013 in Complaint No0.97/2013
(Annexure-N and N-1 respectively). In the circumstances, the
petitioners had filed this application and obtained the instant Rule
Nisi.

The respondent No.l-Information Commission contested the
case by filing an affidavit-in-opposition stating, inter-alia, that
according to the provision of section 25 of the Right to Information
Act, 2009 the Information Commission had disposed of the Complaint
No. 57/2014 and thereby the petitioners have in no way been deprived
of any legal right and hence, they are not entitled to get any remedy as
prayed for.

The respondent No.2-Election Commission also contested the
case by filing a separate affidavit-in-opposition stating, inter-alia, that
the information demanded by the petitioners from the Election

Commission are not information of their own institution; rather those



are submitted to the Commission by different political parties under
the relevant law, and as such, those are categorized as information
supplied by third-parties (TOR *IF Fga FARE® ©2). Since those falls
under the category of information supplied by third-parties, the
incumbent Officer of the Election Commission was bound under
section 9(8) of the RTI Act, 2009 to seek consent of the political
parties concern. Most of the political parties expressed their opinion in
negative in respect of disclosure and supplying of those reports to the
petitioners; therefore, the Commission, considering such opinion
decided not to disclose and supply that information to the petitioners.
However, some of the political parties expressed their opinion in
positive in respect of disclosure and supplying of those reports to the
petitioners; therefore, the Commission acted according to their
opinion and disclosed and supplied those information to the
petitioners. The Commission acted in accordance with the RTI Act,
2009 and thereby committed no illegality. It has also been stated that
some of the registered political parties have submitted audit reports of
their income and expenses to the Election Commission for the year
2012, 2013 and 2014 respectively along with the forwarding letters
(Annexure-7series), where none of the political parties, so far, have
made any specific request to the Commission to consider those audit
reports as “confidential”.

At the outset, Dr. Sharif Bhuiyan, the learned Advocate
appearing with Mr. Tanim Hussain Shawon, the learned Advocate on

behalf of the petitioners submits that the Right to Information Act,



10

2009 (in short, the Act) and the Political Parties Registration Rules,
2008 are intended to ensure transparency, accountability and good
governance with respect to the political parties, which are major
stakeholders in the democratic process and in public affairs. He also
submits that the impugned decision has the effect of curtailing the
citizen’s right to information with regard to the affairs of the political
parties and holds them accountable through public discourse. Such an
interpretation of the RTI Act could not have been intended by the
legislature.

He goes to argue that incompatibility of the impugned decision
with the RTI Act is manifest from the preamble of the said Act, which
makes it clear that the Act has been enacted to give effect to the right
to information, as an inalienable part of freedom of thought,
conscience and speech, and to empower the people by ensuring
transparency and accountability of all public, autonomous and
statutory organizations. Therefore, any interpretation of the RTI Act
restricting the people’s right to have access to information provided to
the Election Commission by the political parties, both of which are
public bodies, is contrary to both the Constitution and the RTI Act. He
further goes to argue that the Election Commission by framing the
Registration Rules has sought to ensure effective transparency and
accountability of the political parties, which are to be registered with
the Election Commission and are to enjoy the benefits of such
registration. Therefore, withholding the audited financial accounts

submitted by the political parties as a requirement under the said
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Rules frustrates the purpose of the Rules and has the consequence of
disempowering the people and the electorate in relation to
accountability of the political parties.

He next submits that by issuing the impugned decision/order,
the respondent No.I-Information Commission has in effect abdicated
its role of ensuring that all public bodies adhere to the principle of the
right to information of all citizens, and has purported to condone the
failure of the Election Commission to provide information in its
possession in relation to political parties. Thus, the Commission has
acted against the provisions, intention and the spirit of the RTI Act
and the Constitution of Bangladesh. He also argues that the
respondent No.l, in passing the impugned order/decision, has
misinterpreted the relevant provisions of the RTI Act. In this regard he
further submits that section 9(8) of the Act sets out the procedure for
dealing with information, which may have been considered by a third-
party as “ secret information” as referred to in sections 7(a), (d), (0)
and (r) of the RTI Act. Hence, the provisions of section 9(8) could
not have been the basis for not allowing /ordering supply of copies of
the audited statements of the registered political parties, who,
according to the materials on record, did not take the position that the
audited statements were “secret information” under the above quoted
provisions of law. He further argues that section 7 of the said Act
contains the grounds /circumstances under which an “authority” is not
bound to provide information, and the second proviso to section 7

requires that “the concerned authority shall take prior approval from
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Information Commission for withholding information under this
section”. Since the Election Commission did not seek any prior
approval from the Information Commission in respect of withholding
the audited statements of accounts submitted by the political parties;
hence, issuance of the impugned decision/order is without any
jurisdiction and in violation of the RTI Act.

He further submits that the definition of the term “information”
as provided in section 2(f) of the RTI Act clearly states that
“information” includes “....any other documentary material regardless
of its physical form or characteristics, and any copy thereof in relation
to the .... official activities of any authority.” According to section
2(b) of the said Act, the Election Commission is an “authority” with
responsibilities and obligations to ensure transparency. Since the
political parties are required by the Registration Rules to submit their
audited statements of accounts to the Election Commission, such
statements of accounts, as soon as submitted to the Election
Commission, fall under the scope of “information” defined in the RTI
Act. Therefore, the Election Commission, being an “authority” under
the said Act is under a clear obligation to provide to anyone who
seeks such audited statements of accounts under the said Act. He also
argues that the respondent No.l in passing the impugned
decision/order misinterpreted section 9(8) of the RTI Act in violation
of the provisions of the Act and the Rules made thereunder in holding
that the audited financial accounts of a registered political party is

“secret information”. Political parties, being constitutionally
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recognized public organizations, are required by the Registration
Rules to submit such accounts to the Election Commission for the
main purpose of transparency and accountability to the people and the
electorate, and therefore, withholding such statements/accounts as
third-party’s secret documents amounts to negating the purpose of
both the Registration Rules and the RTI Act.

He again submits that as soon as a political party submits its
audited statements of accounts to the Election Commission, the same
becomes a “public document” under section 74(2) of the Evidence
Act, 1872. The RTI Act and the Rules made thereunder having not
provided for obtaining opinion of political parties for supplying copy
of the same to the petitioners; the impugned order is without
jurisdiction. According to the provisions of section 9(8) of the RTI
Act, the authority from which the information has been sought is not
required to rely solely on the “opinion” of a third-party in taking its
decision, and is required to have regard to such “opinion” if
expressed, and to arrive at a decision in accordance with the
provisions of the RTI Act. Therefore, the refusal of the Election
Commission to provide the audited statements on the pretext that the
political parties concern have not provided an affirmative opinion is
wholly in violation of the provisions of the said Act. He also submits
that in passing the impugned decision/order, the respondent No.1 has
acted in a mechanical way to deny the right of the people to

information, and has, thus, acted in violation of the very legislation
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under which the Information Commission has been constituted for the
purpose of upholding and promoting the people’s right to information.

He lastly submits that the provisions of the RTI Act, in
particular, section 13(5) entrust the Information Commission with the
positive responsibilities to preserve, promote and uphold the right of
the citizens to information by, amongst others, giving effect to the
principles enshrined in the Constitution of Bangladesh and making
recommendation for promoting the application of the provisions of the
RTT Act so as to ensure and guarantee transparency and accountability
in all spheres. The impugned decision/order is contrary to the
functions of the Information Commission as set out in section 13 of
the said Act; and as such, the same is liable to be declared without any
lawful authority and of no legal effect.

Conversely, Mr. Tawhidul Islam, the learned Advocate
appearing on behalf of the respondent No.2 submits that the
information demanded by the petitioners from the Election
Commission are not information of their own, rather those are
submitted to the Commission by different political parties under the
relevant law, and as such those are categorized as information
supplied by third-parties (PSR *FF I3 FF2Fe ©27) as defined in
section 2 (1) of the RTI Act, 2009. Since those information falls under
the category of information supplied by third-parties, the incumbent
Officer of the Election Commission was bound under section 9 (8) of
the RTI Act to seek consent of the political parties who have

submitted their audited reports to the Commission. He also argues that
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most of the political parties expressed their opinion in negative in
respect of disclosure and supplying of those reports to the petitioners;
therefore, the Commission considering the opinion of those political
parties, decided not to disclose and supply those information to the
petitioners.

He next submits that some of the political parties expressed
their opinion in positive in respect of disclosure and supplying of
those reports to the petitioners; therefore, the Commission acted
according to their opinion and disclosed and supplied that information
to the petitioners. He goes to argue that the Commission acted in
accordance with the provisions of the RTI Act and thereby committed
no illegality.

He further submits that section 7 of the RTI Act provides for
the conditions when disclosure of information is not mandatory; and
the condition of section 7 (d) of the said Act is more relevant to the
present matter. On the other hand, the petitioners did not make out a
case of larger public interest before the Election Commission or
Information Commission as against the confidentiality pleaded by the
political parties for non-disclosure of the relevant information as such
the Election Commission or the Information Commission did not at all
have the opportunity to consider any issue of public interest. He
further argues that since the plea of confidentiality of the political
parties has already been approved by the respondent No.l the

requirement of prior approval from the respondent No.1 under the
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proviso to section 7 of the RTI Act for postponing disclosure has
become redundant.

He lastly submits that the petitioner is to make out a case of
larger public interest before the Election Commission in a fresh
application, if they so desire for such disclosure; and then the Election
Commission would have the opportunity to decide on the issue of
public interest, if at all involved, after hearing objections from the
political parties concern.

Ms. Amatul Karim, the learned Deputy Attorney General
appearing for the respondent No.l-Information Commission submits
that the respondent No.1 had acted as per the provision of section 25
of the RTI Act, 2009 and accordingly disposed of the petitioners’
Complaint No. 57/2014 and thereby committed no illegality. In the
circumstances, she prays for discharging the Rule.

We have heard the learned Advocates of both the contending
parties and have perused the writ petition and the affidavit-in-
oppositions.

It appears that the petitioner No.1 submitted an application to the
designated Officer (RTI) of the Election Commission on 12.06.2013
requesting him to provide photocopies of the audited annual
statements of accounts filed by the registered political parties for all
calendar years to the Election Commission (Annexure-A). In response
thereto, the said designated Officer (RTI) by Memo No.
17.00.0000.040.22.001.10-80 dated 14.07.2013 informed the

petitioner No.l that the information requested by him were not
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Election Commission’s own information, and requested him to collect
those statements of accounts directly from the political parties concern
(Annexure-B). Being aggrieved by the same, the petitioner No.l on
04.08.2013 preferred an appeal (Annexure-C) to the Secretary of the
Election Commission, who by Memo No. 17.00.0000.040.22.001.10-
149 dated 03.09.2013, affirmed the said decision dated 14.07.2013
given by the designated Officer (RTI) (Annexure-D). Being aggrieved
thereto, the petitioner No.l filed a complaint before the respondent
No.1-Information Commission under section 25 of the RTI Act, 2009
on 09.09.2013 (Annexure-E), which was registered as Complaint No.
97/2013. Upon hearing the same, the respondent No.l decided the
matter on 22.10.2013 holding that the information requested involved
a “third-party” and that the disclosure of such information was not
possible without the opinion of the “third-party” (Annexure-G), which

runs as follows-
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Pursuant to the aforesaid decision, the petitioner No.1 made an
application on 23.10.2013 to the designated Officer (RTI), Election
Commission with a list of names of 40 political parties, and requesting
for copies of all audited annual statements of accounts submitted by
the registered political parties since the date of their respective
registration (Annexure-H). But the said designated Officer (RTI) did
not respond to the same as such, the petitioner No.1 further preferred

an appeal to the Secretary, Election Commission on 19.12.2013
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(Annexure-I). During pendency of the appeal, the said designated
Officer by memo dated 23.12.2013 informed the petitioner No.l about

the said application (Annexure-J), which is quoted below-
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Subsequent thereto, the Secretary of the Election Commission
by disposing of the said appeal (Annexure-I) on 01.01.2014 had
directed the designated Officer of the Commission to supply the
statements of accounts of those political parties, who had consented to

the disclosure (Annexure- J-1), which runs as follows-
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Thereafter, the petitioner No.1 further filed a complaint in Form
‘A’ to the respondent No.l-Information Commission on 01.06.2014
(Annexure-M) stating that the information sought by him were
already in the possession of the respondent No.2-Election
Commission, who could have provided the information to him as an
“Authority” by virtue of section 2(b)(i) of the RTI Act without
recourse to any third party. He further stated that the information
sought did not fall within the ambit of section 7 of the RTI Act; the
objective of rule 9(b) of the Registration Rules, 2008 was to establish
transparency and accountability of the registered political parties,
which is also the objective of the RTI Act, and that the information
sought by him were not in the nature of “secret information” referred
to in section 9(8) of the RTI Act. In the said complaint he prayed that:
(a) the respondent No.l should direct the Election Commission to
provide the requested information to him from the information
preserved by the Commission itself without seeking opinion from any
third-party; (b) the respondent No.1 should declare that section 9(8) of
RTI Act does not apply to the statement of accounts submitted by the
registered political parties; (c) the respondent No. 1 should direct the

Election Commission to publish all information provided by the
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political parties on their website; and (d) the respondent No.1 should
direct the Election Commission to dispose of all applications under
the RTI Act within the timeframe stipulated by the RTI Act. The said
complaint was numbered as Complaint No.57/2014. After hearing the
same, the respondent No.l issued the impugned decision on
16.07.2014 (Annexure-N-1) affirming the earlier decision dated
22.10.2013 passed in Complaint N0.97/2013 (Annexure-G), in which
the respondent No.2-Flection Commission was directed to seek
consent/opinion from the political parties with respect to disclosure of
their annual audit reports to the petitioner No.1. The said impugned
decision dated 16.07.2014 is quoted below-
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In view of the above, it appears that the Election Commission
refused to supply the audited statements of accounts of the registered
political parties to the petitioners without their opinion considering
those statements as ‘“secret information”; but it appears from
Annexure-7 series to the supplementary affidavit-in-opposition filed
by the respondent No.2 and the statements of paragraph No.4 to the
said affidavit-in-opposition that none of the political parties
specifically requested the Election Commission to consider their
submitted audit statements of accounts as “confidential”.

However, citizens’ right to information has been enshrined in
section 4 of the RTI Act, 2009, which runs as follows-

“Subject to the provisions of this Act, every citizen shall have the
right to information from the authority, and the authority shall, on
demand from a citizen, be bound to provide him with the

information.”
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As per section 8 (1) of the RTI Act any person may apply for
information, which is as follows-

“Under this Act a person may apply to the officer-in-charge
requesting for information either in writing or through electronic
means or through e-mail.”

According to section 2 (f) of the RTI Act ‘Information’
includes any memo, book, design, map, contract, data, log book,
order, notification, document, sample, letter, report, accounts, project
proposal, photograph, audio, video, drawing, painting, film, any
instrument done through electronic process, machine readable
record, and any other documentary material regardless of its physical
form or characteristics, and any copy thereof in relation to the
constitution, structure and official activities of any authority:

Provided that it shall not include note-sheets or copies of note-
sheets,

On the other hand, in view of section 2 (b) of the RTI Act the
Election Commission is an ‘authority’ and the registered political
parties are required to submit their audited statements of accounts to
the Election Commission under rule 9 of the Registration Rules, 2008,

which runs as follows-
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In view of the above provisions of law, the registered political
parties are required to submit their audited statements of accounts to
the Election Commission and soon after submission of such
statements it falls under the category of ‘information’ as defined in the
RTI Act. Moreover, soon after submission of the said audited
statements it becomes “public document” under section 74 (2) of the
Evidence Act, 1872. Therefore, the Election Commission being an
authority under the said Act is under obligation to provide the
concerned information to the petitioners.

However, section 9(8) of the RTI Act, 2009 sets out the
procedures for dealing with third-party’s “secret information” as
referred to in sections 7(c), (d), (o) and (r) of the said Act. The said
provision of section 9 (8) of the RTI Act is quoted below-

“Where an officer-in-charge thinks that the request made for
information under sub-section (1) of section 8 is appropriate, and
such information has been supplied by a third party or a third party’s
interest is involved in it and the third party has considered it as secret
information, the officer-in-charge shall cause a notice to be served
upon the third party within 5 (five) working days for written or oral

opinion, and if the third party gives any opinion in response to such
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notice, the officer-in-charge shall take into consideration such
opinion and make a decision in respect of providing information to
the applicant.”

In the case in hand, the registered political parties did not
consider their audited statements as “secret information” under
sections 7(c),(d),(o) or (r) of the RTI Act; as such, in view of the said
provision there was no need to seek opinion from the registered
political parties for supplying their audited statements of accounts to
the petitioners.

Moreover, according to the said provision, the authority from
which the information has been sought is not required to rely solely on
the opinion of a third-party in taking its decision; rather it shall take
into consideration such opinion and arrive at a decision in accordance
with the provisions of the RTI Act. As such, refusal of the Election
Commission to provide with the concerned information on the ground
that the political parties concerns have not provided an affirmative
opinion is violative of the provisions of the said Act.

On the other hand, section 7 of the RTI Act provides with
certain types of information, which the authority is not bound to
provide, and the 2™ proviso to section 7 requires that “the concerned
authority shall take prior approval from the Information Commission
for withholding information under this section”. But in the instant
case, since the Election Commission did not seek any such prior
approval from the Information Commission in respect of withholding

the audited statements of accounts submitted by the political parties;



30

hence, issuance of the impugned order is without jurisdiction and
violative of the RTI Act.

In support of his submissions Mr. Sharif Bhuiyan relied on the
following sets of decisions.

In the case of Abdul Momen vs. Bangladesh 66 DLR (2014) 9,
the High Court Division issued a Rule Nisi calling upon the
respondent Nos. (1) Bangladesh and (2) Bangladesh Election
Commission to show cause as to why they should not be directed to
secure to the voters particulars from the candidates for the election to
the Parliament in the form of information disclosing the past of the
candidates including certain facts necessary for making correct choice
for candidates. In its judgment the Court held as follows:

..... that the Election Commission has been given a plenary
power of superintendence direction and control of the
preparation of the electoral rolls for elections and therefore
whatever power is necessary for the purpose must be presumed
to be there unless there is an ouster by express provisions.’
(Para-8)

“....The respondent No.2 is further directed to disseminate the
information amongst the voters about the candidates through
mass media and respondent No.l is directed to provide
necessary logistic support for the purpose to the respondent
No.2.” (Para-11)

The said decision was subsequently upheld by the Appellate

Division in Abu Safa vs. Abdul Momen Chowdhury 66 DLR (AD) 17.
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In Ms. Anumeha, C/o Association for Democratic Reforms and
the Chief Commissioner and Income Tax-XI , New Delhi and others,
the subject-matter of which case was similar to the instant matter, the
Central Information Commission of India, in its decision dated 29
April, 2008, stated in paragraphs 28, 29, 45 and 49 as follows:

“Political parties are a unique institution of the modern

Constitutional State. These are essentially civil society
institutions and are, therefore, non-governmental. Their
uniqueness lies in the fact that in spite of being non-
governmental, political parties come to wield or directly or
indirectly influence, exercise of governmental power. It is this
link between State power and political parties that have assumed
critical significance in the context of the Right of Information- an
Act which has brought into focus the imperatives of transparency
in the functioning of State institutions. It would be facetious to
argue that transparency is good for all State organs, but not so
good for the political parties, which control the most important
of those organs. For example, it will be a fallacy to hold that
transparency is good for the bureaucracy, but not good enough
for the political parties which control those bureaucracies
through political executives.’ (Para-28)

‘In modern day context, transparency and accountability are

spoken of together- as twins. Higher the levels of transparency
greater the accountability. This link between transparency and

accountability is sharply highlighted in the Preamble to the RTI
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Act. ------- In people’s Union for Civil Liberties (PUCL) and Ors
vs. Union of India and Anr. (AIR 2003 SC 2363), the apex court
stated that it is true that the elections are fought by the political
parties, yet election would be a farce if the voters are unaware of
antecedents of candidates contesting elections. Their decisions to
vote either in favour of ‘A’ or ‘B’ candidate would be without
any basis. Such election would be neither free nor fair.----’
(Para-29)

“The scheme of the Act makes it abundantly clear that
disclosure of information to a citizen is the norm and non-
disclosure by a Public Authority an exception and it necessitates
justification  for any decision not to disclose an
information. ’(Para-45)

e The German Basic Law contains very elaborate
provisions regarding political funding. Section 21 of the Basic
Law enjoins that political parties shall publicly account for the
sources and the use of their funds and for their assets. The
German Federal Constitutional Court has in its decisions
strengthened the trend towards transparency in the functioning
of political parties. It follows that transparency in funding of
political parties in a democracy is the norm and, must be
promoted in public interest.----- 7 (Para-49)

In Complaints No.CIC/SM/C/2011/001386 and
CIC/SM/C/2011/000838 filed by Shri Subhash Chandra Aggarwal

and Shri Anil Bairwal respectively against the six political parties of
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India including Indian National Congress/ All India Congress
Committee (AICC), Bharatiya Janata Party (BJP) and others, the
Central Information Commission of India, in its decision dated 3™
June, 2013 stated in paragraph 77 as follows:

“The Political Parties are the life blood of our polity. As
observed by Laski ‘The life of the democratic state is built upon
the party system.’ Elections are contested on party basis. The
Political Parties select some problems as more urgent than
others and present solutions to them which may be acceptable to
the citizens. The ruling party draws its development programs on
the basis of its political agenda. It is responsible for the growth
and development of the society and the nation. Political Parties
affect the lives of citizens, directly or indirectly, in every
conceivable way and are continuously engaged in performing
public duty. It is, therefore, important that they became
accountable to the public.”

Before passing of the Right to Information Act, 2005 in India,
the Supreme Court of India upheld people’s right to access to
information in relation to political parties and candidates in elections.
In Common Cause (A Registered Society) v. Union of India and others
2 SCC (1996) 752, the following was held by the Supreme Court of
India:

------ The political parties in their quest for power spend more
than one thousand crore of rupees on the General Election

(Parliament alone), yet nobody accounts for the bulk of the
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money so spent and there is no accountability anywhere.

Nobody discloses the source of the money. There are no proper

accounts and no audit. From where does the money come

nobody knows. In a democracy where rule of law prevails this
type of naked display of black money, by violating the
mandatory provisions of law, cannot be permitted.’ (Para-18)
‘Superintendence and control over the conduct of election by
the Election Commission include the scrutiny of all expenses
incurred by a political party, a candidate or any other
association or body of persons or by any individual in the
course of the election. The expression “conduct of election” is
wide enough to include in its sweep, the power to issue
directions- in the process of the conduct of an election —to the
effect that the political parties shall submit to the Election

Commission, for its scrutiny, the details of the expenditure

incurred or authorized by the parties in connection with the

election of their respective candidates ”. (Para-26)

In Union of India v. Association for democratic Reforms and
another 5 SCC (2002) 294, another case decided by the Supreme
Court of India before the commencement of the Right to Information
Act, 2005, it was held as follows:

“——---After considering the relevant submissions and the reports
as well as the say of the Election Commission, the High Court
held that for making a right choice, it is essential that the past

of the candidate should not be kept in the dark as it is not in the
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interest of the democracy and well being of the country. The
Court directed the Election Commission to secure to voters the
following information pertaining to each of the candidates
contesting election to Parliament and to the State Legislatures
and the parties they represent:

1. ——--

2. Assets possessed by a candidate, his or her spouse and

dependent relations.

‘Thereafter, this Court in Common Cause (A Registered
Society) v. Union of India dealt with election expenses
incurred by political parties and submission of return and the
scope of Article 324 of the Constitution, where it was
contended that cumulative effect of the three statutory
provisions, namely, Section 293-A of the Companies Act,
1956, Section 13-A of the Income Tax Act, 1961 and Section
77 of the Representation of the People Act, 1951, is to bring
transparency in the election funding and the people of India
must know the source of expenditure incurred by the political
parties and by the candidates in the process of election. It was
contended that elections in the country are fought with the
help of money power which is gathered from black sources
and once elected to power, it becomes easy to collect tons of
black money, which is used for retaining power and for re-

election and that this vicious circle has totally polluted the
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basic democracy in the country. The Court held that purity of
election is fundamental to democracy and the Commission
can ask the candidates about the expenditure incurred by the
candidates and by a political party for this purpose.----- ’
(Para- 28 )

————— it can be deducted that the members of a democratic
society should be sufficiently informed so that they may
influence intelligently the decisions which may affect
themselves and this would include their decision of casting
votes in favour of a particular candidate. If there is a
disclosure by a candidate as sought for then it would
strengthen the voters in taking appropriate decision of casting
their votes. ’(Para-34)

‘If right to telecast and right to view sport games and the
right to impart such information is considered to be part and
parcel of Article 19(1)(a), we fail to understand why the right
of a citizen /voter —a little man-to know about the antecedents
of his candidate cannot be held to be a fundamental right
under Article 19(1)(a). In our view, democracy cannot survive
without free and fair election, without free and fairly
informed voters. Votes cast by uninformed voters in favour of
X or Y candidate would be meaningless. As stated in the
aforesaid passage, one-sided information, disinformation
misinformation and non-information, all equally create an

uninformed citizenry which makes democracy a farce.
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Therefore, casting of a vote by a misinformed and non-
informed voter or a voter having one-sided information only
is bound to affect the democracy seriously. Freedom of
speech and expression includes right to impart and receive
information which includes freedom to hold opinions.
Entertainment is implied in freedom of “speech and
expression” and there is no reason to hold that freedom of
speech and expression would not cover right to get material
information with regard to a candidate who is contesting
election for a post which is of utmost importance in the
democracy .’ (Para-38)

“The Election Commission is directed to call for information
on affidavit by issuing necessary order in exercise of its
power under Article 324 of the Constitution of India from
each candidate seeking election to parliament or a State
Legislature as a necessary part of his nomination paper,
furnishing therein, information on the following aspects in

relation to his/her candidature:

(3) The assets (immovable, movable, bank balance, etc.) of a
candidate and of his/her spouse and that of dependants.
(4) Liabilities, if any, particularly whether there are any over

dues of any public financial institution or government dues.

(5)------- . (Para-48)
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We have gone through the aforementioned decisions and we are
in respectful agreement with the ratio so decided therein. The very
spirit of the said decisions in respect of the citizen’s right to
information and disclosure of antecedents of candidates contesting
elections and information of political parties relating to funding and
candidates expenditure in election are applicable in the instant case.

In this connection it is the contention of Mr. Tawhidul Islam
that the provisions of sections 7 and 9 (8) of the Right to Information
Act, 2009 of Bangladesh are quite similar and identical to the
provisions of sections 8 and 11 of the Right to Information Act, 2005
of India. Sections 8 and 11 of the RTI Act, 2005 of India were
interpreted together by the Delhi High Court in Arvind Kejriwal vs.
Central Public Information Officer reported in AIR 2010 Delhi 216. In
this case disclosure of information was sought to be resisted on the
ground of privacy; but the Court observed (Para- 21, 22, 23, 24 and
25) that-

(a) The procedural safeguard that has been inserted in the RTI

Act intends to balance the rights of privacy and the public
interest involved in disclosure of such information, and
whether one should trump the other (i.e. privacy and public
interest) is ultimately for the Information Officer to decide
in the facts of a given case; and

(b) The logic of section 11(1) of the RTI Act is plain; once the

information seeker is provided information relating to a

third-party, it is no longer in the private domain and such
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information seeker can then disclose in turn such
information to the whole world; and

(c) The defense of privacy cannot be lightly brushed aside; and

(d) The competing interest (i.e. privacy and public interest) can
possibly be weighed after undertaking hearing of all
interested parties.

The above interpretation of section 11 of the Indian Act given
by the Delhi High Court was again considered by a larger bench of the
Delhi High Court (Arvind Kejriwal vs. Central Public Information
Officer) on 30 September, 2011, wherein the Court after exhaustively
interpreting that section observed that- (Para 5, 9, 10, 11, 12, 13, 14
and 15).

(a) The said section 11 has to be read along with the
exemptions which have been provided in section 8; and the
right of the citizens to access any information held or under
the control of any public authority, should be read in
harmony with the exclusions /exemptions in the Act; and

(b) The test which has to be applied in such conflicting interest
is the larger public interest.

The Supreme Court of India in R.K. Jain vs. Union of India
(decided on 16 April, 2013) agreed with the above two decisions,
while giving observations on the issue of disclosure of some
information of ACR, which are quoted below (para-13, 14, 15 and

16):
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(a) The third-party may plead privacy defense, but such
defense may, for good reasons, be overruled, in other words,
after following the procedure outlined in section 11 of the
RTI Act, and the authority may decide that information
should be disclosed in public interest overruling any
objection that the third-party may have to the disclosure; and

(b) The disclosure must have nexus to any public activity or
public interest; and

(c) The bonafide of the applicant must be considered.

The above criteria of public activity/public interest in disclosing
third-party’s information was reiterated in Girigh Ramachandra
Deshpande vs. Central Information Commission and others (2013) 1
SCC 212.

In Abdul Momen Chowdhury and others vs. Bangladesh and
others [66 DLR (2014) 9], people’s right to know was acknowledged
and disclosure and dissemination of information relating to candidates
of elections to the house of nation was directed through mass media.

In view of the above decisions, it 1s the further contention of
Mr. Tawhidul Islam that the petitioners did not make out a case of
larger public interest before the FElection Commission or the
Information Commission as against the confidentiality pleaded by the
political parties for non-disclosure of the relevant information, as such
no illegality was committed by the respondent No.1 in the impugned

order.
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It is the admitted position of fact that the registered political
parties concern did not consider their audited statements of accounts
as “confidential” (as discussed herein before). On the other hand, the
petitioner No.l is the Secretary of Shushashoner Jonno Nagorik
(SHUJAN), an organization which conducts various activities with a
view to establishing and promoting democracy and good governance
in the country by creating awareness among the citizens and ensuring
their active participation. He has been involved with various activities
aimed at achieving transparency, rule of law and citizens’ rights at all
levels while the petitioner Nos.2 to 6 are various office-bearers of
SHUJAN, who have been closely involved with various activities to
promote transparency in the public life and the right of the citizens to
information. As such, the above contention of Mr. Tawhidul Islam in
respect of ‘confidentiality of information’ and ‘case of larger public
interest’ falls through.

We have gone through the decisions of Arvind Kejriwal vs.
Central Public Information Officer AIR 2010 Delhi 216 and R.K. Jain
vs. Union of India, which are not applicable in the facts and
circumstances of the present case, for both the decisions involved the
disclosure of information relating to Annual Confidential Rolls
(ACRs) of government officers, which are treated as personal
information; but in the instant case, issue is disclosure of the annual
audited statements of accounts of the registered political parties,
which the political parties are under obligation to submit to the

Election Commission according to the provision of the Registration
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Rules, 2008, for as soon as a political party submits such statements it
becomes a “public document” (as discussed herein before). Hence, the
subject matter of the instant writ petition is different from that of the
above cited cases.

However, both the contesting parties relied on the decision of
our jurisdiction in the case of Abdul Momen vs. Bangladesh reported
in 66 DLR (2014) 9, wherein citizen’s right to information was
upheld, is applicable here in the case in hand, for the Election
Commission has a similar obligation to disclose the audited
statements of accounts submitted by the registered political parties
concern under the Registration Rules so as to enable the public to
assess the financial transparency within the political parties.

In the light of the foregoing discussions and findings, the
submissions made by the learned Advocate for the respondent No.2 in
respect of sections 7 and 9 (8) of the RTI Act, 2009, falls through.

Moreover, amongst others the following objectives and
purposes of the RTI Act are set out in the preamble to the said Act for
establishing good governance:

“Whereas freedom of thought, conscience and speech is
recognized in the Constitution of the People’s Republic of

Bangladesh as one of the fundamental rights and right to

information is an inalienable part of freedom of thought,

conscience and speech; and
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Whereas all powers of the Republic belong to the people, and it
is necessary to ensure right to information for the
empowerment of the people....”

On the other hand, the provision of section 13(5) of the RTI Act
entrust the Information Commission with the positive responsibilities
to preserve, promote and uphold the right of the citizens to
information by, amongst other, giving effect to the principles
enshrined in the Constitution of Bangladesh and making
recommendation for promoting the application of the provisions of the
RTI Act so as to ensure and guarantee transparency and accountability
in all spheres.

The impugned order is contrary to the said provision of law and
hence, the same is liable to be declared without lawful authority and is
of no legal effect.

In modern democratic countries citizens have a right to
information in order to be able to know about the affairs of each
political party which, if elected by them, seeks to formulate policies of
good governance. This right to information is a basic right which the
citizens of a democratic country aspire in the broader horizon of their
right to live. This right has reached a new dimension and urgency,
which puts better responsibility upon those political parties towards
their conduct, maintenance of transparency and accountability to the
public whom they aspire to represent in the parliament.

As per the provision of the Registration Rules of our country

the registered political parties are required to submit their audited
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statements of accounts to the Election Commission every year for the
purpose of, amongst others, transparency and accountability to the
people and the electorate. According to the RPO, 1972 and the said
Registration Rules it is the statutory duty of the Election Commission
to collect such statements of accounts from those parties on an annual
basis to regulate their functioning and to ensure a free and fair
electoral process. As such, such statements should not be treated as
‘secret information’ under the RTI Act.

It is to be remembered, the political parties registered with the
Election Commission are doing politics in the name of the people,
amongst others, for the betterment of the citizens and the nation and
towards establishing democracy in the country. The Central
Information Commission of India in Complaints
No.CIC/SM/C/2011/001386 and CIC/SM/C/2011/000838 profoundly
held that “The Political Parties are the life blood of our polity. As
observed by Laski ‘The life of the democratic state is built upon the
party system.’ Elections are contested on party basis. The Political
Parties select some problems as more urgent than others and present
solutions to them which may be acceptable to the citizens. The ruling
party draws its development programs on the basis of its political
agenda. It is responsible for the growth and development of the
society and the nation. Political Parties affect the lives of citizens,
directly or indirectly, in every conceivable way and are continuously
engaged in performing public duty. It is, therefore, important that they

became accountable to the public.”
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Ignoring the people’s right to know, keeping them in dark and
playing hide-and-seek with them in a democratic country like us
where all powers belong to the people and their mandate is necessary
for ruling the country no registered political party can be allowed to
take the stand that the audited statements submitted to the Election
Commission were “secret information”.

In the case in hand, though, admittedly, the political parties did
not consider their submitted audited statements of accounts as ‘secret
information’ or ‘confidential’, but the respondents without any
mandate of law erroneously served notices upon the respective
political parties concern seeking their opinion in respect of providing
information to the petitioners and most of the political parties, which
operate in the public sphere and have constitutional and statutory
obligations for accountability and transparency, provided a negative
opinion in providing such information violating the citizen’s right to
information guaranteed under the RTI Act, frustrating the purpose of
the Registration Rules and the RTI Act and also damaging the spirit of
ensuring and guaranteeing their transparency and accountability in all
spheres including the people, which is unfortunate and hence, is
deprecated.

In view of the above, we find substance in the submissions made
by the learned Advocate for the petitioners and merit in the Rule.
In the result, the Rule is made absolute without any order as to

COsts.



46

The impugned decision/order dated 16.07.2014 issued by the
respondent No.l-Information Commission in Complaint No.57/2014
(Annexure-N-1) affirming the decision/order dated 22.10.2013 passed
in Complaint No0.97/2013 directing the respondent No.2-Election
Commission to seek consent/opinion from the respective political
parties with respect to disclosure of their annual audited reports to the
petitioner No.1 is hereby declared to have been passed without lawful
authority and is of no legal effect.

Communicate this judgment at once.

Farah Mahbub, J:

I agree.

Hanif/BO



