
    In the Supreme Court of Bangladesh 
                 High Court Division 
         (Civil Revisional Jurisdiction) 
 

                         Present: 
 

Mr. Justice Muhammad Abdul Hafiz 

CIVIL REVISION NO. 4821 OF 2006 

Mohammad Altaf Hossain being dead his 
legal heirs: 

   Md. Shaha Alam Howlader and others 
Purchaser Pre-emptee-Respondent-Petitioners 

     Versus 
Mohammad Jahangir Khan 
Pre-emptor-Appellant-Opposite Party  
 

Pryalal Mistry and others 
Opposite Parties 
 
Mr. Md. Salim Reja Chowdhury, Advocate 
for the Pre-emptee-Respondent-Petitioners 
 
Mr. Debdas Samaddar, Advocate 
for the Pre-emptor-Appellant-Opposite Party 

 

Judgment  on  16.6.2022 
 

This Rule was issued calling upon the opposite party No. 1 

to show cause as to why the impugned Judgment and Order dated 

21.6.2006 passed by the learned Joint District Judge, First Court, 

Barishal in Miscellaneous Appeal No. 7 of 2002 allowing the 

appeal and thereby reversing those dated 22.11.2001 passed by the 

learned Senior Assistant Judge, Barisal Sadar in Miscellaneous 

Case No. 67 of 1994 under Section 96 of the State Acquisition and 

Tenancy Act, 1950 disallowing the case should not be set aside 
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and/or such other or further order or orders passed as to this Court 

may seem fit and proper. 

The opposite party No. 1 as pre-emptor filed Miscellaneous 

Case No. 67 1994 before the Court of learned Senior Assistant 

Judge, Barishal Sadar under Section 96 of the State Acquisition 

and Tenancy Act, 1950 for pre-emption. 

The Case of the pre-emptor, in short, is that S.A. Khatian 

No. 1026 of Mouza Kawarchar under Police Station Kotwali of 

District Barishal was recorded in the name of Ramchandra 

Adhikari and others. Recorded tenant Sonai Bewa alias Sona 

Laxmi Gharami sold his 20 decimals of land on 24.8.1956 in-

favour of opposite party No. 7 Hazera Khatun and  Apater Uddin. 

Rest 1.01 acres of land has been sold by said Sonai Bewa and her 

son Haralal Gharami on 21.9.1956 in favour of Harendranath and 

that Harendranath died leaving 3 sons namely Hironmoy, Sanjay 

and Hiralal Mazumder. On 25.4.1992 Hiralal sold his share in 

favour of the pre-emptor. Thus the pre-emptor is a co-sharer in the 

case jote by purchase. The opposite party Nos. 2-3 are co-sharers 

in the case jote by inheritance and purchase. Opposite Party No. 1 

is not a co-sharer in any way. Now it is found that the 1.40 
3
4  acres  

of land has been transferred on 15.4.1994 in favour of purchaser-

pre-emptee including .83 acres of land from the said S.A. Khatian. 
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The purchaser-pre-emptee  is not a co-sharer in S.A. Khatian No. 

550 described in the disputed Kabola. The pre-emptor is a co-

sharer in S.A. Khatian No. 1026 and prays for pre-emption in S.A. 

Khatian No. 1026 and prays for pre-emption in respect of .83 acres 

of land of that Khatian. The pre-emptor is entitled to get it as pre-

emption. The pre-emptor would have purchase it if he knew it. The 

purchaser-pre-emptee-opposite party No. 1 does not possess the 

case land and the pre-emptor knew it for the first time only on 

01.9.1994 from Kallyan Adhikari and finally knew on 08.9.1994 

when he obtained the certified copy and filed the present case. 

The purchaser-pre-emptee contested the case by filing a 

written objection; contended that the case is not maintainable in its 

present from, the case is barred by limitation and  bad for defect of 

parties and also denied all material allegations made in the 

application. The main contention of the purchaser-pre-emptee is 

that the vendor-pre-emptee  becomes owner of the case land by 

purchase and later on he proposed to sell it and offered it also to 

the pre-emptor and all the co-sharers but they denied to purchase it 

at proper price then the purchaser-pre-emptee agreed to purchase it 

as contiguous land owner within the knowledge of the pre-emptor 

and other co-sharers by the disputed Kabola and got possession 

and erected living house, kitchen, cowshed at a cost of Taka 
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25,000/- over Plot No. 2203 and planted there at a further cost of 

Taka 25,000/-. The pre-emptor is not a cultivator, he is a 1st Class 

Contractor. The case land is not necessary for the pre-emptor and 

the case is liable to be dismissed. 

The Trial Court dismissed the case for defect of parties by 

his judgment and order dated 22.11.2001. Against the aforesaid 

judgment and order the pre-emptor filed Miscellaneous Appeal No. 

7 of 2002 before the learned District Judge, Barishal which was 

transferred to the learned Joint District Judge, 1st Court, Barishal 

who allowed the same  by reversing the judgment  and order of the 

Trial Court dated 21.6.2006 and hence the pre-emptee as petitioner 

moved this application before this Court under section 115(1) of 

the Code of Civil Procedure and obtained this Rule. 

During pendency of the Rule, the pre-emptee-petitioner died 

and accordingly his heirs were substituted. 

Mr. Md. Salim Reja Chowdhury, learned Advocate for the 

purchaser pre-emptee-respondent-petitioners, submits that the pre-

emptee contested the case by filling a written objection wherein in 

paragraph 17 he categorically stated that “Hac¢iæ a¢LÑa Sj¡l ü¡bÑh¡e 

hÉ¢š² L«r L¡­¿¹l H²¢jL Ju¡¢ln ¢hf¤m Q¾cÐ, ¢ef¤e Q¾cÐ, j¢el Q¾cÐ ¢fa¡ hË­S¾cÐ q¡mc¡l 

p¡w ¢qSmam¡ ®f¡x Q¡ef¤l¡ ¢Sm¡ h¢ln¡m Cq¡ R¡s¡ j­e¡q­ll Ju¡¢ln j¢am¡m, h¡h¤m¡m 

¢fa¡-j­e¡ql ¢jÙ»£ p¡w qma¡ .....................a¡q¡­L fr e¡ Ll¡u ®j¡LŸj¡ fr¡i¡h 
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®c¡­o c¤ø¥z” He further submits that the pre-emptor filed 

interrogatories on 03.6.1999 and the Court fixed for reply on 

04.11.1999. On that date this pre-emptee prayed for time and the 

Court rejected time petition and debarred the pre-emptee. He next 

submits that on 06.1.2000 the pre-emptee filed reply along with 

show cause application which was kept with the record and the 

pre-emptor prayed for time for taking necessary steps and the pre-

emptor thereafter amended the application upon some baseless 

false statements of transfer. The pre-emptee filed additional written 

objection by denying the false statement made in the application 

and categorically stated in paragraph 7 of the additional written 

objection that “…jSq­ll L¢ba j­a 4 ew algp¡¢e  a¢LÑa Sj¡l Sj¡u 

M¢lcp§­œ n¢lL ¢hcÉj¡e qJu¡u Eš² 4 ew algp¡¢e L¡¢mfc A¢dL¡l£ ®j¡LŸj¡ 

c¡¢M­ml hýf§­hÑ 4 f¤œ kb¡H²­j LmÉ¡Z A¢dL¡l£, L¥­j¡c A¢dL¡l£,  p¤­h¡d A¢dL¡l£, 

ön£m A¢dL¡l£­L Ju¡¢ln l¡¢Mu¡ ®m¡L¡¿¹¢la qez aeÈ­dÉ ön£m A¢dL¡l£ haÑj¡­e 

i¡l­a AhØq¡ela B­Re Hhw p¤­h¡d A¢dL¡l£ haÑj¡­e Y¡L¡u LjÑla B­Re Hhw 

LmÉ¡Z J L¥­j¡c haÑj¡­e a¡q¡­cl ¢eS hpah¡s£ L¡Eu¡lQl  p¡¢L­e hph¡pla 

B­Re...... z”  The pre-emptee stated in paragraph 8 of the additional 

written objection that “…HaàÉ¢aa ®lXL£Ñu fËS¡ j­e¡ql A¢dL¡l£­L B­c± 

algp¡¢e ®nË¢Ziš̈² e¡ Ll¡u Hhw a¢LÑa Sj¡u Lhm¡j¤­m M¢lŸ¡l Bga¡ll¢Ÿe Hhw 

®j¡p¡Çja q¡­Sl¡ M¡a¥e ü¡j£ ®j±mi£ ®j¡q¡Çjc Eõ¡q ¢hcÉj¡e b¡¢Lu¡ Bga¡ll¢Ÿe 

®m¡L¡¿¹¢la qC­m…… a¡q¡­cl­LJ haÑj¡e ®j¡LŸj¡u algp¡¢e ®nË¢eiš̈² e¡ Ll¡u 
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haÑj¡e ®j¡LŸj¡ fr¡i¡h ®c¡­o c¤øz ………….nË£ L¡¢mL¡¿¹ A¢dL¡l£ ¢hNa 

23/6/1976 a¡¢l­M ®l¢S¢ØVÊL«a c¢mmj¤­m 41 
1
4 na¡wn M¢lc L¢lu¡ j¡¢mL cMmL¡l 

b¡L¡ ü­aÄJ a¡q¡­L ®j¡LŸj¡u algp¡¢ei¥š² e¡ L¢lu¡ ¢jbÉ¡ e¡¢m­nl L¡lZ cn¡ÑCu¡ 

haÑj¡e ®j¡LŸj¡ c¡­ul Ll¡u juMlQ¡u M¡¢lS­k¡NÉz” The Trial Court 

categorically found at running page 36 that the P.W. 1 admitted in 

cross examination that he does not know L«o· L¡­¿¹l Ù»£ ¢e­l¡c¡ 

L¡m£L¡­¿¹l ¢eLV S¢j ¢h¢H² L­l­Re ¢Le¡ S¡­ee e¡z L«o· L¡­¿¹l Ju¡¢ln ¢hf¤m, 

¢ef¤e, j¢el Hl¡ i¡l­a Q­m ¢Nu¡­R a¡C a¡q¡­cl fr L¢l e¡Cz But fresh Plaint 

shows their address at Kawarchar, Kotwali, Barishal. So that they 

were not impleaded properly. After clear assertion of the name and 

address of the necessary parties in the additional objection which 

has been admitted by the P.W.1 and clear finding by the Trial 

Court about necessary parties the pre-emptor did not take any step 

to cure the said defect of parties which is fatal as the case of Zeerat 

Textile Mills Vs. Commr. of I. Tax reported in 21 DLR 262 and 

Sree Biraj Mohan Roy Vs. Binodini Roy and others reported in 

BLT (AD) 2004 111. He lastly submits that the pre-emptor filed 

some documents in the Court of appeal below which were not 

examined in evidence nor it was marked exhibits nor it was shown 

to this pre-emptor to verify the genuineness of those documents or 

corss examine the petitioner about those documents and as such the 

arbitrary act of Appellate Court below is contrary to the provisions 
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of law and not acceptable in the eye of law and the statements as to 

defect of party stated in the additional written statement were not 

interrogated or debarred by any order of the Court. So that the pre-

emptor cannot avoid those defect of party stated in the additional 

written objection after amendment of the plaint as a result the pre-

emption case is liable to be dismissed for defect of parties and in 

the facts and circumstances of the case in accordance with the 

reported cases mentioned earlier. The pre-emption case must have 

failed for defect of parties after mentioning the name and address 

of the necessary parties despite of earlier order debarred in respect 

of original written objection before amendment of the plaint. 

Mr. Debdas Samaddar, learned Advocate for the pre-emptor-

appellant-opposite party opposes the Rule and submits that five 

issues i.e. framed by the Trial Court out of which only plea of 

defect of parties raised by the pre-emptee-petitioner,  was taken by 

the Trial Court to dismiss the case but after examination the plaint 

we shall find it clear there is no defect of parties more so if we 

observed very carefully the Order No. 50, 51 & 52 of the Trial 

Court, we find in Order No. 50 that the subsequent date is fixed for 

answer interrogatory and in Order No. 51 the concept of the Order 

No. 50 was not followed by the petitioner-pre-emptee to file 

interrogatory and therefore the Court was very much pleased to 
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debar the pre-emptee petitioner to raise the plea of defect of 

parties, thereafter Order No. 52 speaks that the pre-emptee filed the 

interrogatory but the learned Trial Court does not accept the same 

because such a plea of defect of parties cannot be raised as pre-

emptee petitioner was debarred earlier and answer to interrogatory 

is kept in record and Order No. 53 speaks that the pre-emptee filed 

an application on 04.11.1999 to accept the interrogatory but the 

Court very much correctly rejected as the pre-emptee was absent 

on that day. In this regard the learned Advocate for the opposite 

party referred a case of Abdur Rahman Bepari Vs Areshed Ali and 

others reported in 12 MLR (AD) 120.  

Heard the learned Advocates for both the parties and 

perused the record. 

The pre-emptee petitioner claimed that the instant case will 

be dismissed for defect of parties. From the record it appears that 

regarding defect of parties interrogatories were served upon the 

pre-emptee-petitioner to disclose the names of essential parties but 

the pre-emptee did not  respond and the fresh plaint contended all 

the necessary parties who have got subsisting interest and 

accordingly there is no defect of parties and the Court of appeal 

below rightly allowed the appeal on ground of no defect of parties. 

Considering the facts and circumstance of the case, I find no 
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substance in the Rule rather I find substance in the submissions of 

the learned Advocate for the pre-emptor-opposite party. 

In the result, the Rule is discharged without any order as 

to costs. 

The impugned Judgment and Order dated 21.6.2006 passed 

by the learned Joint District Judge, First Court, Barishal in 

Miscellaneous Appeal No. 7 of 2002 allowing the appeal and 

thereby reversing those dated 22.11.2001 passed by the learned 

Senior Assistant Judge, Barisal Sadar in Miscellaneous Case No. 

67 of 1994 disallowing the case is hereby up-held.  

The order of stay granted earlier by this Court is hereby 

vacated. 

Send down the lower Courts record with a copy of the 

Judgment to the court below at once. 
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