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JUDGMENT

Surendra Kumar Sinha,J.:

Background: Exploitation and Treachery

The cultural, emotional and racial difference of the

people of then East Pakistan and West Pakistan were so

clear that no conciliation was at all possible. The



exploitation by the West Pakistanis started from the
creation of Pakistan. In the field of employment or
recruitment, in economic development, cultural
subjugation, everywhere the story was the same. Sheikh
Mujibur Rahman’s speech on 20" October, 1970, revealed
the magnitude of economic exploitation. He pointed out,
‘Today barely two dozen families have acquired control
over 60 percent of the nation’s 1industrial assets, 80
percent of 1its Dbanking assets and 75 percent of its
insurance assets. Of the development expenditure during
the same period, Rs.3,000 crores was spent 1in East
Pakistan as against over Rs.6000 crores in West Pakistan.
Over 20 vyears, West Pakistan had imported goods worth
more than Rs3000 crores as against its own foreign
exchange earning of barely Rs.1,300 crores’. (Bangladesh
Documents. Vol.I: P.105-112)

The people of East Pakistan were the main victims of
Ayub Khan’s repressive policies. Through out ten-year of
his regime, Sheikh Mujibur Rahman was either in prison or
his political activities were restricted. In 1966 Sheikh
Mujibur Rahman placed his 6-point programme before a

convention of the opposition parties in Lahore. This



programme was welcomed by the Bangalees from all walks of

life. The results of the elections of December 1970 came

as a rude shock to Yahya Khan the military ruler of

Pakistan when it was found that despite all odds Sheikh

Mujibur Rahman’s Awami League had won 160 of 162 National

Assembly seats from East Pakistan. On 19 December, 1970,

Sheikh Mujibur Rahman declared that the future

Constitution of the country would have to be framed on

the basis of 6-point programme and that there could be no

compromise. (Dawn, Karachi 20 December, 1970). Zulfikar

Ali Bhutto declared that without his party’s co-operation

no Constitution could be framed nor should any Government

run at the centre (Dawn, Karachi 21 December 1970).

Yahya Khan announced that the National Assembly

session was to be held on 3¢ March 1971. On 1 March 1971

Yahya announced that ‘regrettable confrontation between

leaders of East and West, the National Assembly Session

has to be postponed to a later date.’ The statement

created an impact that shook the wvery foundation of

Pakistan. Sheikh Mujibur Rahman declared: ‘This cannot go

unchallenged. You see history made 1if the conspirators

fail to come to their senses.’ (Ittefaqg, Dacca, 2 March



1971) The Awami League called for a country-wide hartal

on 6 March 1971 and mass rally on 7 March 1970 in Dacca

(Dhaka) to be addressed by Shiekh Mujibur Rahman. The

same day (March 6) Yahya Khan appointed Lt. General Tikka

Khan as Governor of East Pakistan (Ittefaqg, Dacca, 8

March 1971). On March 7, Sheikh Mujibur Rahman made his

historic speech in a meeting in Dhaka attended by nearly

a million Bangalees. As announced earlier Sheikh Mujibur

Rahman spelt out the future action programme in the

meeting. The most memorable speech in the history of this

nation was delivered by Sheikh Mujibur Rahman. The

important portion of his speech were:

a) If I cannot give any order - 1f my associates

are not available by your side - you must

continue the struggle.

b) Do not pay any revenue or taxes till freedom

is achieved

c) This struggle 1is for freedom. This struggle

is for independence.

(A Tale of Millions; Bangladesh Liberation War-1971,

Rafig-Ul-Islam). From March 8, the movement took a

definite shape. The Awami League issued directives to be



followed by everyone. Finally Sheikh Mujibur Rahman asked

the Government officers to take orders from him. On 26

March, 1971, Yahya Khan broadcast his first speech

announcing the imposition of Martial Law; “We have had

enough of administrative laxity and choose,” he declared

“"I shall see to it that this is not repeated in any form

or manner”. Sheikh Mujibur Rahman was arrested 1in the

midnight but before his arrest he declared the

independence of the country and communicated the message

to his followers. Meanwhile, artilliary shelling was

started in different parts of Dhaka. Next episode was the

brutality which had ever been witnessed by the people of

the globe. In occupied areas of then East Pakistan they

established a reign of terror unprecedented 1in human

history.

By creating Al-Badar, Al-Shams, Razakars forces the

Pakistani junta  succeeded in setting a group of

unfaithful Bangalees against wvast majority’s interest.

These auxiliary forces, themselves being Bangalees, could

conveniently mix with everyone without arousing any

suspicion, collect all information and pass the

information to the enemy. They used to identify and



locate Bangalees, especially Bangalee intellectuals who

supported the 1liberation movement. These local enemies

ruthlessly eliminated the sympathisers of the liberation

struggle. Initially Bangalee intellectuals and

professionals were their main targets. Thousands of

doctors, engineers, educationists, thinkers and highly

skilled personnel were killed by the members of these

forces. (Dr. Mazharul Islam, Bangladesh Lanchhita, Dacca,

Bangla Academy). Peace committees were also formed at

various levels.

How much humanitarian violations the people and the

world have experienced in 1971 require no elaboration.

This has become a part of the history. I would like to

reproduce some remarks and observations of Gary J. Bass

for refreshing our memory. ‘The slaughter in what is now

Bangladesh stands as one of the cardinal moral challenges

of recent history, although today it is far more familiar

to South Asians than to Americans. It has a monumental

impact on India, Pakistan, and Bangladesh-almost a sixth

of humanity in 1971. In dark annals of modern cruelty, it

ranks as bloodier than Bosnia and by some accounts in the

same rough league as Rwanda. (The Blood Telegram, Gary J.



Bass). ‘They could see explosions in the sky. ‘Dark,

dark, dark skies, but with flack’ remembers Meg Blood.

‘Tt was not 1like fireworks. It was continual. It was

exploding all over the sky’. The detonations were small,

but bright and load. ‘Some of the Banglis who worked for

the Bloods (the Consular General of USA) said that they

knew people 1in the neighbourhoods that were being set

aflame, including a poor bazaar area. There were army

jeeps moving around. Some of the fires were 1in nearby

places that were heavily populated with extremely poor

people’ . (Ibid. page 50)

‘The Pakistani military had launched a devastating

assault on the Benglis. Truckloads of Pakistani troops

drove through the city, only barely slowed by Bengli

barricades. U.S. supplied M-24 tanks led some of the

troop colums. Throughout Dacca, people could hear the

firing of rifles and machine guns. Windows rattled from

powerful. ..... Zulfiqur Ali Bhutto, returning to

Karachi, supported the crackdown, declaring, ‘By the

grace of God Pakistan has at least been saved’. Mujib was

arrested and the Awami League banned, along with all

political activity’. (Ibid. P 53).



The Tribunal has vividly reproduced the remarks and

observations of eye witnesses from various books,

journals and other medias highlighting the enormity of

the brutality. It was observed that the Pak Junta could

not perpetrate inhuman violations without active

participation of the local right wing religious minded

students and politicians. These forces also involved in

the Dblood bath by organizing Razakars, Al-Badar, Al-

Shams, Al-Mujahid forces, Peace Committee by shaking

hands with the butchers, the glimpses of their remarks

are as under:

“To face the situation Razakar Force,

consisting of pro-Pakistani elements was

formed. This was the first experiment 1in East

Pakistan, which was a successful experiment.

Following this strategy Razakar Force was being

organised through out East Pakistan. This force

was, later on named Al-Badar and Al-Shams and

Al-Mujahid. The workers belonging to purely

Islami Chatra Sangha were called Al-Badar, the

general patriotic public belonging to Jamat-e-

Islami, Muslim League, Nizam-E-Islami etc. were



called Al-Shams and the Urdu speaking generally

known as Bihari were called Al-Mujahid.”

(Sunset at Midday, Mohiuddin Chowdhury, Page

97) .

‘T decided to join Jamat-e-Islami after my

education 1is over. In 1962 I did my M.A. and

Jjoined Jamat-e-Islami in January 1963 as a

supporter. (Ibid P.65) ... I was selected

secretary of District PDM and then District

DAC. I was selected secretary and then elected

as Amir of District Jamat-e-Islami 1in 1968. I

was holding the post of District Jamat till

dismemberment of EFast Pakistan in 1971. In 1971

when peace committee had been formed to co-

operate with Pakistani Army to bring law and

order in East Pakistan, I was again elected

secretary District Peace Committee.’ (Ibid-

P.66)

‘The Jamat-i-Islami and especially its

student wing, the Islami Jamiat-e-Talaba (IJT),

joined the military’s effort in May 1971 to

launch two paramilitary counterinsurgency
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Units. The IJT provided a large number of

recruits.... The two special brigades of

Islamists cadres were remained Al-Shams (the

sun in Arabic) ... A separate Razakars

Directorate was established..... Two separate

wings Al-Badar and Al-Shams were recognised.

Well educated and properly motivated students

from the schools and Madrasas were put 1in Al-

Badar wing, where they trained to wundertake

‘specialised operations’ where the remainder

were grouped together under Al-Shams, which was

responsible for the protection of Dbrigades,

vital points and other ArCaAS . v ...

Bangladeshi scholars accused the Al-Badar and

Al-Shams militias of Dbeing fanatical. They

allegedly acted as the Pakistan army’s death

squads and ‘exterminated leading left wing

professors, Jjournalists, literateurs and even

doctors. (Pakistan between Mosque and

Military’, Hussain Haggani, P.79).

‘After a meeting with General Tikka Khan

the head of the army in East Pakistan, in April
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1971, Ghulam Azam, the amir of East Pakistan

(GEI), gave full support to the army’s action

against ‘enemy’s action against ‘enemies of

Islam’. Meanwhile, a group of Jama’at members

went to Europe to explain Pakistan’s cause and

defend what the army was doing in East

Pakistan..... In September, 1971 the alliance

between the Jama’at and the army was made

official when four members of Jama’at-e-Islami

of East Pakistan joined the military Government

of the province..... , (Vanguard Islami

Revolution; The Jama’at-e-Islami of Pakistan:

Sayyed Vali Reza Nasr, P.169).

‘On the night Dbetween 25/26 March 1971

Tikka Khan struck. Peaceful night was twined

into a time of wailing, crying and burning.

General Tikka let loose everything at his

disposal as 1f raiding an enemy, not dealing

with his own misguided and misled people. The

military action was a display of stark cruelty

more merciless than the massacres at Bukhara

and Bagdad by Chengiz Khan and Halaku
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Khan...... General Tikka resorted to the

killing of civilians and a scorched earth

policy. His orders to his troops were ‘I want

the land and not the people...’ Major General

Rao Farman had written in his stable diary,

‘Green land of East Pakistan will be pointed

red’. It was pointed red by Bengali Dblood.’

(Pakistan between Mosque and Military....P79).

‘Al-Badar 1s believed to have Dbeen the

action section of Jamat-e-Islami, carefully

organised after the Pakistani crackdown last

March.’ (Bangladesh Documents, Vol-II P 577)

..... during his wvisit to Dacca yesterday

(December 19) he got the names of these

Pakistani army officers who organised the

murders, and members of ‘Al-Badar’ an extremist

Muslim Group, who carried out these heinous

crimes Jjust before the surrender of Pakistani

forces in Dacca. (Ibid. P 572)

When the Pakistani’s were overpowered, they

left the killing to the fascist ‘Al-Badar’, the

armed wing of Jamat-e-Islami. This fascist
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body has already butchered about 200 leading
intellectuals, doctors, professors and
scientists, including such eminent men like
Sahidull Kaiser and Munir Chowdhury. (Ibid, P.
573) .

According to prosecution, accused-appellant
Kamaruzzaman organized and formed Al-Badar force 1in
greater Mymensingh which includes Sherpur and involved in
inhuman acts of mass killing, rape, arson, persecution
etc. He was arrested in December, 197 but lateron he was
set free after the killing of Sheikh Mujibur Rahman and
the change of the government in 1975. He was put on trial
before the International Crimes Tribunal No.2 for
effective participation of those crimes which are
punishable under section 3(2) (a) of the International
Crimes (Tribunals) Act, 1973 (the Act of 1973).

Charges

The accusation No.l against the accused is that he
being a chief organizer of Al-Badar force and an activist
of Islami Chatra Sangh abducted one Bodiuzzaman of Ram
Nagar under Jhenighati police station, brought him to the

Ahammed Nagar Army Camp, tortured him the whole night and
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shot him to death. The second accusation 1is that in mid
May, 1971, the convict Muhammad Kamaruzzaman 1in his
capacity as organizer of Al-Badar Bahini and leader of
Islami Chatra Sangh with his accomplices caused inhuman
acts to an intellectual and pro-liberation activist Syed
Abdul Hannan, Principal of Sherpur College. The third
count of accusation is that on 25" July, 1971, at dawn
convict with his accomplices of Al-Badar and Razakars
forces accompanied the Pakistani Army (Pak army) with a
view to commit large scale massacre, raided Sohagpur
Village, attacked unarmed civilians, killed 144 persons
and raped the widows of the victims. The fourth
accusation is that on 23*® August, 1971, at Magrib prayer
time the convict 1in his capacity as leader of Islami
Chatra Sangh and organizer of Al-Badar Bahini instructed
his Al-Badar Bahini to apprehend Golam Mustafa, a
civilian of Gridda Narayanpur village, took him to
college morh (inter-section), and then to the Al-Badar
camp set up at the house of Surendra Mohon Saha and on
the following night, the victim Golam Mustafa along with
one Abul Kashem were shot, of them, Abul Kashem survived

sustaining bullet injuries while Golam Mustafa died. The
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seventh charge is that on 27" Ramadhan at about 1 p.m.
the convict 1in his capacity as chief organizer of Al-
Badar Bahini and leader of Islami Chatra Sangh being
accompanied by 15-20 Al-Badar members raided the house of
one Tota Mia of Golpajan Road, Kachijhuli, took Tepa Mia
and his son Johurul Islam Dara at Al-Badar camp set up at
District Council Daak Banglow, and thereafter these
persons along with 5 others were taken to Bharammputta
river and shot Johurul Islam Dara to death while Tepa Mia
survived. The convict was acquitted of charge Nos.5 and 6
and accordingly, it 1s not necessary to mention the
nature of offences allegedly committed by him in respect
of those counts.

In this case, the prosecution proposed to apply the
doctrine of superior responsibility of accused Muhammad
Kamaruzzaman to determine his culpability in  the
perpetration of the aforesaid crimes. In all counts it 1is
alleged that the acts of the convict attract the offences
punishable under section 3(2) (a) (h) of the International
Crimes (Tribunals) Act, 1973 (Act of 1973). In support of
the charges, the prosecution has examined 18 witnesses

and the defence has examined 5 witnesses. Both the
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parties also relied upon documentary evidence. The

Tribunal after analysing the evidence has found that the

accused has incurred individual criminal responsibility

in respect of charge Nos.l, 2, 3, 4 and 7 and that he has

also incurred ‘superior responsibility’ for his acts and

such responsibility can be taken into consideration as

‘aggravating factor’ 1in determining the degree of his

culpability. It awarded sentences of imprisonment for

life 1in respect of charge Nos.l1l and 7, ten vyears

imprisonment 1n respect o0of charge ©No.2, and death

sentence 1in respect of charge Nos.3 and 4. Accused

Mohammad Kamaruzzaman preferred this appeal against the

conviction and sentences.

Besides documentary evidence in support of all

counts, 1n support of charge No.1l, the prosecution has

examined 2 witnesses-Fakir Abdul Mannan (P.W.4) and Md.

Hasanuzzaman (P.W.6). In support of charge No.2 the

prosecution has examined Md. Monwar Hossain Khan Mohan @

Mohan Munshi (P.W.2), Md. Jahurul Haque Munshi, Bir

Bikram (P.W.3) and Fakir Abdul Mannan (P.W.14) . In

support of charge No.3 the prosecution has examined Mohan

Munshi (P.W.2), Shahid Safiruddin (P.W.10), Hasen Banu
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(P.W.11), Hafiza Bews (P.W.1l2) and Korful Bewa (P.W.13).
In support of charge No.4, the prosecution has examined
Mosharraf Hossain Talukder (P.W.5) and Mojibur Rahman
Khan Pannu (P.W.14). In support of charge No.7, the
prosecution has examined Md. Hamidul Hug (P.W.1), Md.
Abul Kashem (P.W.9), and Dabir Hossain Bhuiyan (P.W.15).
Besides, P.Ws.l1l, 2, 3, Fakir Abdul Mannan (P.W.4), Dr.
Md. Hasanuzzaman (P.W.6), Md. Ziaul Islam (P.W.8),
P.Ws.14 and 15 made general statements regarding the
accused’s political Dbackground, his role and conduct
after the declaration of independence 1in Sherpur and
Mymensingh to corroborate the evidence of the above
witness examined in support of each count and also to
negate the plea of alibi taken by the accused. They
stated that accused was a leader of Islami Chatra Sangh
and he raised Al-Badar force in greater Mymensingh, and
was 1involved 1in all atrocities as leader of Al-Badar
force. They narrated the circumstances which compelled
the people of Bangladesh to take arms against the
Pakistani occupation army and also the role of the
convict Muhammad Kamaruzzaman during the liberation

struggle after the declaration of independence on 26"
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March, 1971 by Sheikh Mujibur Rahman. Most of them are

freedom fighters. The prosecution has also proved

documentary evidence through Md. Azabuddin Miah (P.W.1l6),

Amena Khatun (P.W.17) and Abdur Razzak Khan (P.W.18) for

corroborating the oral evidence against the accused.

P.W.1 stated that he was the elected vice-president

of Ananda Mohon College Student’s Sangshad, Mymensingh

during the liberation period; that he actively

participated the students politics after the declaration

of 6-points programme in 1966; that in the election held

in 1970 Pakistan Muslim League, Jamat-e-Islami, Nezam-e-

Islami, PDP contested against the Awami League

candidates. Gulam Azam was the leader of Jamat-e-Islami,

Hashemuddin was the leader of Muslim League, Monayem Khan

was the Governor of East Pakistan, and at that time

Muhammad Kamaruzzaman was one of the district level

leader of Islami Chatra Sangh, a students wing of Jamat-

e-Islami. In 1971, he said, there were two groups, one in

support of the 1liberation of Bangladesh and the other

against the 1liberation struggle, who supported the

Pakistani occupation army. He stated that the group which

supported the Pakistan’s unity supported the mass killing
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perpetrated Dby the Pakistani occupation army. In
Mymensingh under the command of Islami Chatra Sangh, the
Al-Badar Bahini was formed. Pak occupation army gave them
arms and training. The Al-Badar Bahini’s main camp was
set up 1in the Mymensingh Zilla Parishad Daak Banglow.
Kamruzzaman, Kamran, Ashraf, Didar, Shelly were active
leaders of Al-Badar Bahini camp. After the crack down on
25™ March night at Dhaka by the Pak army, Mymensingh’s
people tested the freedom for one month. He organized the
Mukthi Bahini Dby inviting Bangalee EPR and police
personnel to Jjoin Mukti Bahini. The police and EPR
personnel declared their solidarity. When the army
entered into Mymensingh town, the Muslim League, Jamat-e-
Islami, Islami Chatra Sangh young cadres, Nezam-e-Islami
and PDB’s workers supported the Pakistani army. The
freedom fighters retreated to the villages wherefrom he
heard that Kamruzzaman, Shelli, Dedar joined their hands
with the Pak occupation army.

P.W.2 was a member of Al-Badar force. He stated that
after the crack down on the night following 25" March,
the people started coming from Dhaka and at that time he

heard about the atrocities of Pakistani army. Kamruzzaman
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was a leader of students unit of Sherpur and after the

arrival of Pakistani army at Jamalpur, Kamruzzaman

invited the elderly people and the students and told them

that he would take step for bringing the Pak army at

Sherpur from Jamalpur. Thereafter, the Hindus and the

Muslims started leaving towards India and on their way

Kamruzzaman with his followers prevented them and looted

away valuable goods. In the evening Kamruzzaman invited a

meeting at Suren Saha’s house when he saw that a

Pakistani flag was hoisting and the vyoung cadres were

with Kamruzzaman. Kamaruzzaman was the leader of students

front and lateron he formed a Peace Committee at Suren

Saha house and thereafter, he started to commit

atrocities in the 1locality. Kamaruzzaman also set up

another camp at G.K School and he was the leader of Badar

Bahini.

P.W.3 is a freedom fighter. He stated that after the

attack at Dhaka University, EPR Head Quarter, Police Head

Quarter Dby the army and killing many members of the

forces, he along with other volunteers resisted the Pak

army on 26 and 27 March at Chashara, Dhaka-Narayangon]

Highway. After two days they retreated. Thereafter, he
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went India for Guerilla training and after completion of
training he came to Sherpur and saw that one Kamran was
acting as Kamaruzzaman’s lieutenant. He stated that
Kamaruzzaman was the leader of Islami Chatra Sangh of
greater Mymensingh, who formed the Al-Badar, Al-Shams
Bahinis at Sherpur. Al-Badar, Al-Shams Bahinis were
deployed at different schools of Sherpur and those forces
worked with Pak army. In October he camouflaged as a
bagger came to Sherpur to oversee the activities of anti-
liberation activities and at one point of time, he came
to know that Kamaruzzaman set up the Pak army’s camp at
Surendra Mohon Saha’s Noyani Bazar house. At the time of
taking 1nformation from the said camp he saw that
Kamraruzzaman and Major Ayub were approaching towards the
first floor and heard the sounds of torture of the
victims.

P.W.4 1is also a freedom fighter. He narrated the
situation then prevailing in the country after 7" March
speech of Sheikh Mujibur Rahman. On 26" March, he was at
Bandhabathpara village under Jhenaihati police station
and on getting the invitation of one Mr. Zaman, he went

to the wireless station and on reaching there Mr. Zaman
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informed him that the liberation struggle had started.

Mr. Zaman handed over a wireless massage wherein 1t was

written, ‘massage to the people of Bangladesh and also of

the world-Pakistan armed forces attacked the EPR base at

Pilkhana and Police Line at Rajarbag’. He intimated this

fact to MPA Nezamuddin of Sherpur. He communicated the

massage to the Indian authorities and after obtaining

training in India, he came to Sherpur in April. He again

left for India in the later part of April and resumed the

training.

P.W.6 stated that on 25 March, 1971, the Pak

occupation army started atrocities wupon the unarmed

civilians, which news spread all over the country; that

being inspired by Bangabandhu’s 7 March speech his

younger brother Badiuzzaman who was then serving in the

Pakistan Navy was taking preparation to Jjoin the

liberation struggle; that at that time local anti-

liberation collaborators like Shanti Committee, Razakars,

Al-Badar forces involved in the killing, arson, looting

and torture; that the Pak army and Al-Badar force set up

camps at different places; that those forces killed pro-
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liberation activists and also handed them over to the Pak

army who, killed them.

P.w.14, a freedom fighter, stated that after

training in India he returned back and on reaching home

he heard from his Dbrothers that Kamaruzzaman took

possession of Surendra Mohan Saha’s house and set up Al-

Badar camp there; that Kamaruzzaman was the commander of

Al-Badar; that then he heard that the supporters of pro-

liberation people were brought to the camp from different

areas and that their dead bodies were thrown under the

Sheri Bridge after killing.

Charge No.1

P.W.4 stated that during the liberation war period

Sayedur Rahman told him that his vhatiji jamai’s brother

Bodiuzzaman took shelter to the house of Ahmed Ali

member; that Hasanuzzaman’s father-in-law was Ahmed Ali

member who was Sayedur Rahman’s khalu; that Ahmed Ali

member was a Muslim leaguer and an anti liberation

supporter; that as Bodiuzzaman being a Pakistani Navy

personnel could not go to India, he took shelter at Ahmed

Ali member’s house; that one night the members of Badar

Bahini and Pak army took Bodiuzzaman to Ahmed Nagar camp
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and killed him by torture; that on query by the leaders

to Sayedur Rahman about the said incident, Sayedur Rahman

told that he heard the incident of killing from Mogbul

Hossain; that at one stage he asked Mogbul Hossain about

the incident who in reply told him that the story told by

Sayedur Rahman was correct. Sayedur Rahman further told

him that Mogbul was following Badiuzzaman but on sensing

the motive of Al-Badar Bahibi, Mogbul Hossain fled away

towards the jute plantations on the plea for urinating;

that on query about the persons who were involved in the

killing, Sayedur Rahman told that he identified

Kamaruzzaman, who was staying at Sherpur. In course of

cross-examination, he stated that Ahmed Nagar School was

established by Ahmed Ali member where a military camp was

set up and that Bodiuzzaman was a resident of Nalita

Bari. He could not say how many brothers Bodiuzzaman had.

From his evidence i1t 1s evident that he heard about

the incident from Sayedur Rahman, who also did not see

the incident but he heard the incident from Mogbul

Hossain. This Mogbul Hossain, according to this witness

is still alive. The prosecution has given no explanation

for non-examination of Mogbul Hossain. Therefore, Mogbul
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Hossain 1is the only person who can give correct picture

regarding the story of taking of the victim by the Al-

Badar force or the army from the house of Ahmed Ali. He

is a wvital witness for the prosecution but he has been

withheld by the prosecution. I fail to understand why the

prosecution has given no explanation for non-examination

of Mogbul Hossain.

P.W.6 stated that the Pak army set up a big camp at

Ahmed Nagar School, which was located nearer to Baman

Nagar village and also of his father-in-law’s house. He

stated that on coming to know about the mass killing of

innocent people by the Pak army, his brother went to his

father-in-law’s house on 29 June, 1971, with a view to

collect information (rekey) about the atrocities of the

Pak army; that he came to know that at about 11 p.m.,

10/11 armed people came to his father-in-law’s house and

disclosed their identities as freedom fighters; that they

called his brother to open the door stating that they

were hungry and wanted to eat; that on coming to know

about their identity as freedom fighters, Bodiuzzaman

came out of the house and talked with them; that his in-

law Mogbul Hossaln arranged a bench for their sitting and
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gave them muri (cereal of rice) for eating and at that

time, other in-laws Sayedur Rahman and Jamshed Ali came

there with a harican; that Sayedur Rahman having noticed

that they were members of Al-Badar Bahini and

Kamaruzzaman was with them, Sayedur Rahman and Jamshed

Ali attempted to bring his brother back from their grips

but failed in their attempts; that Kamaruzzaman

approached Bodiuzzaman to accompany them for showing him

the Ahamed Nagar camp and took him with them; that at

that time they left a magazine with full of bullets on

the Dbench, and on noticing the same Mogbul Hossain

followed them with a view to handover the magazine, when

he was compelled to follow them; that on sensing their

ill motive Mogbul Hossain retreated on the pretext of

urinating; that the Al-Badar members tortured his brother

the whole night and on the following morning, the

labourers who were working at the camp saw Bodiuzzaman

who was then standing at Jhenaighati-Sherpur road; that

they saw injuries on his person and one of his ears

severed; that they killed his brother by shooting and

that the labourers who were working there also saw the

incident. He further stated that after the liberation, he
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went to his father-in-law’s house and talked with his in-

laws Mogbul Hossain, Sayedur Rahman and Jamshed Ali and

also the 1labourers; that Sayedur Rahman told that he

recognized Al-Badar Kamaruzzaman and that on the basis of

such information, he instituted a case against

Kamaruzzaman and others.

In course of cross—-examination he admitted that his

brother was not a freedom fighter. He also admitted that

Mogbul Hossain 1is still alive. The defence suggested to

him that Bodiuzzaman had an affair with his sister-in-law

Sajeda Begum; that whenever he (Badiuzzaman) came on

leave, he used to stay at his father-in-law’s house; that

as he (P.W.4) cheated his father-in-law’s family over his

marriage, they did not accept the affair between

Badiuzzaman and Sajeda favourably; that as his in-laws

family was involved in the killing, he did not go to

bring his brother’s deadbody despite knowing about his

death. The defence  has admitted the killing of

Bodiuzzaman in the hands of Al-Badar force by giving

suggestion to the P.W.6, but this witness made a

completely different story as regards the purpose of

staying Bodiuzzaman in the house of Ahmed Ali member and
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the manner of taking and killing the victim by the Al-

Badar force.

According to P.W.6, Bodiuzzaman went to Ram Nagar

village for the purpose of collecting information about

the mass killing of innocent people by Pak army and at

that time, on one night the Al-Badar members came in

disguise of freedom fighters and took him with them to

show the Al-Badar Bahini camp. If he was not a freedom

fighter, it was not a believable story that he went to

Ahmed Ali’s house for collecting information about the

activities of anti-liberation forces. On the other hand,

P.W.4 stated that Bodiuzzaman went to Ram Nagar of

Sayedur Rahman’s house for safety, that 1s to say,

Bodiuzzaman took shelter at the house of Ali Ahmed member

as the latter being a Muslim League supporter and anti

liberation element, Bodiuzzaman thought that Ahmed Ali’s

house was the safe place for hiding. This was also not a

believable story since a camp of Al-Badar force was set

up adjacent to Ahmed Ali’s house.

Both these witnesses admitted that Mogbul Hossain

saw the incident of taking Badiuzzaman by Al-Badar

Bahini. Mogbul Hossain 1s still alive but no explanation
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was given for his non-examination to corroborate the

evidence of P.W.4 or P.W.6. P.Ws.4 and © made two

different versions and in presence of such inconsistency,

the prosecution ought to have examined Mogbul Hossain for

clarification about the purpose for which Badiuzzaman

went to the house of Ahmed Ali member on the fateful day

and also the manner of taking him by the Al-Badar force.

Whether he stayed in that house was for the purpose of

collecting materials or for any other purposes or whether

the Al-Badar force at all took him in the manner narrated

by P.W.6. It 1s revealed from the evidence that

Badiuzzaman was not a freedom fighter. So, he did not

come to Ahmed Ali’s house for <collecting materials

regarding the activities of the Al-Badar camp. If that

being so, why he came to the house of Ahmed Ali member.

Under such circumstances it is a doubtful story that he

came to the house of Ahmed Ali member for collecting

information. These facts create a reasonable doubt about

the manner of incident of killing Bodiuzzaman as narrated

by these witnesses. It 1s also difficult to accept the

prosecution version as disclosed from the lips of P.Ws.4

and 6. Both the versions cannot go together. Prosecution
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has preferred to examine only two witnesses and one

version 1s 1inconsistent with the other. Though the

defence has admitted the killing of Badiuzzaman by the

Al-Badar force, 1in presence of two different versions,

law demands that the accused-appellant should get the

benefit of doubt. The prosecution has conducted the case

recklessly. It has endeavoured no attempt to collect

reliable and corroborative evidence to prove the charge.

Both the investigation officers and the prosecutor have

not at all applied their mind for proving the charge

beyond doubt. Due to their neglects and laches, the

convict appellant 1is entitled to get the Dbenefit of

doubt. The Tribunal did not apply its judicial mind 1in

finding the accused guilty of the charge. We hold that

the prosecution has failed to prove this charge beyond

shadow of doubt against the accused.

Charge No.?2

In support of this charge, P.W.2 stated that a camp

was set up by the accused at Suren Saha’s house which was

contiguous to his house; that on the way to his maternal

grand father’s tailoring shop, he used to peep at the

camp to see the activities of Al-Badar Bahini; that on
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one of such occasion one Suja wanted to know why he did

not come to the camp; that Suja told him that he would

face problem if he did not co-operate them; that Suja

then represented him to give training to the youngers

since he took training as volunteer earlier; that he was

asked to give training to Razakars and Al-Badar forces;

that being afraid by the proposal, he fled away from the

house; that after three days one Razakar Raja told his

father that unless his son had not been handed over to

them, they would set ablaze of his house; that he kept

himself concealed for some days to other places; that one

day he heard that one Natu and Raja demanded Rs.500/- to

his mother and threatened her to bring him back; that he

could not conceal due to such pressure and returned home;

that on the pressure of Kamaruzzaman, his mother brought

him to the Nayani Bari camp; that he used to stay till

mid night in the said camp and started giving training

and parading the new recruitees every day but he was not

given any salary; that he wanted to get rid of them and

was searching out opportunity to get relieved; that one

Samad doctor advised him one day to pretend as gastric

ulcer patient by swallowing his prescribed medicine; that
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as a per his advice he swallowed the medicine and

pretended as a gastric ulcer patient complaining that he

had pains on the stomach; that he was allowed to leave

the camp temporarily for treatment but Kamaruzzaman

thereupon deputed him as guard at the camp of Suren

Saha’s house; that after 2/3 days of joining,

Kamaruzzamna, Kamran and their accomplices ordered to

bring Hannan Principal and as a measure of punishment it

was directed that he would be compelled to move around

the city by shaving his heads; that Hannan Principal’s

head was shaved in the house of Habib ukil and his face

and head were smeared with limepest and soot; that he was

tied up with a rope and compelled to walk around the city

in such condition and thereafter, Kamaruzzaman narrated

the incident to Major Riaz; that as per his

(Kamaruzzaman) order, Hannan was taken back to the camp;

that after Hannan’s rope was untied, the latter rolled

down on the floor on senseless condition and after

pouring water on his head, he regained his sense and that

thereafter Hannan was sent back to his residence.

In course of cross-examination, this witness stated

that the Pak army talked with Kamaruzzaman in Urdu; that
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after two days of bringing Hannan Principal, Afsar doctor

was taken there. The defence suggested to him that he was

not a competent witness; that he was compelled to depose

on the assurance of Government to give a job for his son

Md. Nurun Nabi Khan 1in the Revenue O0Office; that his

another son Ibrahim was a narcotics peddler and a

hijacker and that a case under section 392 of the Penal

Code was pending against him and two others. He denied

the defence suggestions. On the question of  his

competency to give training to Al-Badar and Razakars

forces, he stated that he was 22/23 years old during the

time of liberation struggle; that he wunderwent three

hours training every day as volunteer; and that after the

training, he went to Ansar Office for joining as Ansar.

He corroborated his earlier statements regarding his

training, Jjoining as Ansar and thereafter serving as

guard in the camp set up at Suren Saha’s house. He

reaffirmed his statement that he worked as a Razakar. The

defence has in fact admitted his status as guard of Al-

Badar camp by giving him suggestion that the place where

he performed his duties at Suren Saha’s house was not

visible from the road. He denied the defence suggestion.
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By this suggestion the defence had admitted his claim

that he was deputed as guard at Suren Saha’s house where

the Al-Badar camp was set up. In reply to a query, he

stated that after two and half/three months of joining as

guard at Al-Badar camp, Major Riaz sustained injury in an

explosion.

P.W.3 stated that he came to Suren Saha’s house once

and heard that Kamaruzzaman and Major Ayub shaved

Principal Abdul Hannan’s head, roped him and compelled

him to move the entire city by smearing his face and head

with limepest. In course of cross-examination, he stated

that he saw Major Ayub at Suren Saha’s camp towards the

first week of May and that he was a student of Sherpur

College at that time. He denied the defence suggestion

that he did not hear such incident.

P.W.14 corroborated the statements of P.Ws.2 and 3

and narrated the incident of persecution of Principal

Syed Abdul Hannan by Kamaruzzaman, Kamran etc. In course

of cross-examination, he stated that Principal Hannan’s

residence was at Sheripara; that he went to his residence

and that he knew him well. He reaffirmed his statement

that Kamaruzzaman was the commander of Razakars but soon
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thereafter, he rectified his statement stating that he

was the leader of Al-Badar Bahini. The defence suggested

to him that he was a jobless poor person; that Awami

League people gave him financial support to depose in the

case against Kamaruzzaman and that he was taken to Dhaka

to depose falsely. He denied the defence suggestions.

The Tribunal on appreciation of the evidence

observed that P.Ws.2 and 14 are eye witnesses and saw the

event of inhuman acts caused to Principal Abdul Hannan,

of them, P.W.2 was a member of Al-Badar Bahini, who

worked as guard at the Al-Badar camp of Suren Saha’s

house for seven months; that naturally, he had the

occasion to witness the event; that from the statement of

P.W.14 it revealed that he returned to his home in

Sherpur from India during the first part of May 1971 and

within seven days of his return, he was apprehended and

kept at Banthia building; that he was given 1n the

custody of police wherein he was detained for two days

and thereafter, he was brought to Ahmed Nagar camp

wherefrom he was finally released as per order of Major

Reaz. It was further observed that he is a very reliable

witness, who witnessed the incident of the event of
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forcing Principal Abdul Hannan to walk around the Sherpur

town by smearing lime and ink on his face and head. It

was further observed that there are uncontroverted

evidence of taking Principal Abdul Hannan at the Al-Badar

camp of Suren Saha’s house and this fact proved that the

accused had significant level of influence and authority

upon the members of Al-Badar camp by providing

encouragement and approval to the actual perpetration of

the offence of inhuman acts which acts attract the

offence of Crimes against Humanity. The Tribunal further

held that though the Act of 1973 does not define ‘other

inhuman acts’, the expression itself signifies that it 1is

of such kind of treatment which 1is detrimental to

physical and mental violence to an individual; that

Principal Hannan was predominately an unarmed civilian;

and that ‘Other inhumane acts’ logically emcompasses the

‘coersive acts’ which are injurious to one’s physical and

mental well being. The Tribunal thereafter came to the

conclusion that Principal Syed Abdul Hannan was an

educationist, who had supported the pro-liberation

Bangalee movement for achieving independence; that in

measuring mental harm caused, if his age and status,
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pattern of inflicting acts are considered, it would be

sufficient to 1infer the seriousness of the acts of

humiliation caused to him. The Tribunal concluded that

Principal Abdul Hannan was persecuted by the accused and

his acts constituted the offence of ‘other inhuman acts’,

and it may be taken as a part of systematic or organized

attack on an educationist and that the accused being a

leader of Al-Badar force consciously encouraged and

approved the design to perpetrate the criminal acts by

Al-Badar members.

It was contended on behalf of the appellant that

P.Ws.2 and 14 contradict each other about the place where

the wvictim Principal Abdul Hannan was persecuted and in

that view of the matter, the Tribunal acted illegally in

convicting the accused relying upon them. It was further

contended that non-examination of Principal Syed Abdul

Hannan casts serious doubt about the story of persecution

to Principal Abdul Hannan. It was further contended that

the conclusions arrived at by the Tribunal are based on

misappreciation of the evidence and that the Tribunal

erred in law in failing to notice that P.W.3 disclosed a
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different date of causing persecution to Principal Abdul

Hannan by the members of Al-Badar Bahini.

In this case, the prosecution has tried to make out

a case that accused Kamaruzzaman being a leader of Al-

Badar Bahibi of Sherpur could not escape from aggravating

criminal liability in respect of crimes committed by the

members of his force, inasmuch as, his acts fall within

the doctrine of superior responsibility or command

responsibility. The Tribunal has exhaustively dealt with

the question of superior responsibility and held that the

doctrine would be applicable in considering the accused’s

culpability of the charge. Since a new concept of

superior responsibility has Dbeen found against the

convict appellant on all counts, I am persuaded to

discuss this point later on to examine whether or not the

acts of the accused attract the doctrine of superior

responsibility.

P.Ws.2 and 14 are eye witnesses. P.W.2 was an

accomplice of accused Muhammad Kamaruzzaman and he was

deputed as guard of Al-Badar camp set up at Suren Saha’s

house. The defence failed to shake his wveracity in any

manner as regards his status that he was deputed as guard
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of the camp and that he witnessed the incident of

persecution and torture. Though the defence gave some

suggestions to discredit his testimony, it failed to

bring anything to negate his claim that he was not

employed as guard 1in the camp set up at Suren Saha’s

house. On this question, he was repeatedly cross-examined

but the defence could not discredit his veracity. He

stated that Dbasically he was 1n favour of freedom

fighters; that after the arrival of Pak army and setting

up camps, he went to see the Al-Badar camp; that he was

employed in the Al-Badar camp for seven months as guard

but he was not given any salary and that he was only

provided with better food. He stated that Al-Badar Bahini

had no dress; that Razakars were given Rs.700/- as salary

per month; that his boss Kamaruzzaman was superior to

him, who was staying with Majors. So this witness has

also disclosed the role played by the accused

Kamaruzzaman. The defence suggested to him that after the

liberation, he left the area to save his life from the

onslaught of the people since a case for collaboration

was 1instituted against him. This suggestion 1is very

significant and in fact, by giving this suggestion the
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defence has practically admitted his status as a member

of Al-Badar force he performed as guard of the Al-Badar

camp. The defence suggested to him that the place where

he was deputed was not visible from the road. By giving

this suggestion also the defence has practically admitted

his status of guard of Al-Badar force where he was

deputed, that is to say, he was performing his duties at

the place, which was not visible from the road. The

defence failed to elicit any enmity with him. Naturally

he 1s a most reliable witness and the defence has

practically admitted the prosecution’s claim that P.W.2

was deputed as a guard of Al-Badar camp and that he

witnessed all criminal activities of the accused.

P.W.3 is a freedom fighter. Though he is not an eye

witness, he has stated that he heard about the incident

of humiliation of Abdul Hannan in the first part of

November and that the incident had occurred 15/20 days

prior to his hearing. So according to him the incident

had occurred in mid October. He further stated that he

came to Sherpur in disguise of a bagger in October. Thus,

he corroborated his earlier statement but there 1is

inconsistency about date of occurrence. It is to be noted
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that he has stated a fact which he has heard after

arrival to Sherpur. It should be remembered that he was

deposing a fact after 40 years about what he heard. Apart

from this minor inconsistency, there 1is no reason to

discard his testimony. If he had any 111 motive to

implicate the accused falsely, he could claim that he

witnessed the incident of persecution. He 1s a literate

person. Predictably due to lapse of time, he could not

remember the actual date or that he could not follow the

exact date from whom he heard. He stated that he took his

training at Cherapunji, Meghalaya for one month; that he

was included in the Maratha First Battalion, 95 Mountain

Brigade and that he was appointed as commanding officer.

He further stated that his superior officer Hardev Singh

Clay gave him the task of collecting information about

Al-Badar camps set up 1in the border areas and that in

pursuance of that direction, in the month of October he

entered to Sherpur town 1in disguise o0f a bagger and

visited the camp set up at Suren Saha’s Nayani Bazar. So

he is a most trustworthy and reliable witness. He gave a

vivid picture about his training and from his veracity,

it cannot be said that he was making any tutored version.
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As noticed above, P.W.14’s claim of witnessing the

incident remained uncontroverted. So we find that P.Ws.2

and 14 have corroborated in material particulars and that

by P.W.3 corroborated them on the question of persecution

except the exact date of persecution. Abdul Hannan was

the Principal of Sherpur College. His fault was that he

did not carry out the direction of the authority to keep

open of the college and resume regular classes. The

evidence on record revealed that Principal Hannan’s head

was shaved, and then his face and head were smeared with

colourful stuffs and then he was compelled to move around

the «c¢city on such condition. Naturally he had been

humiliated both physically and mentally to the estimation

of the public 1in general including his students and

colleagues. This type of barbarous humiliation on an

educationist was an attack on human dignity and honour.

The acts of the accused in causing such humiliation to

Abdul Hannan was deliberate and intentional only to show

that none would be spared in future if he disobeyed the

order. It is true that the prosecution failed to examine

Abdul Hannan, although he was cited as witness. It should

be bone in mind that he was the Principal of a college in
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1971. Naturally, the victim was above 40 years old in

1971 and after 40 years he was an octogenarian. This case

should not be taken as one o0of general nature and it

should be borne in mind that after so many years, it 1is

not expected from others to depose for the purpose of

corroboration. Evidence <collection for proving the

offences of Crimes against Humanity after 40 years 1is a

hard task for the prosecution for innumerable reasons. It

is seen from other jurisdictions that convictions to the

perpetrators were given 1n some cases mainly relying upon

documentary evidence. As the victim Syed Abdul Hannan was

unable to attend the Tribunal because of his old age and

ailments, the prosecution filed an application for using

his statement as evidence made to the investigation

officer under section 19(2) on the ground that he was so

old and sick that it was not possible to produce him

before the Tribunal. Though the Tribunal rejected the

prayer, on consideration of the evidence of P.Ws.2, 3 and

14, even in the absence of Abdul Hannan, the Tribunal has

rightly found the accused guilty of the charge and I find

no cogent ground to take a different view.
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Charge No.3

This was one of the most barbarous and horrendous

incidents ever happened on earth in this civilized world.

This charge relates to mass killing of male members of

village Sohagpur commonly known as Bidhaba Palli (widows

locality) and rape of widows. The change of the name of

the wvillage signifies the enormity of the 1incident of

killing. Almost all male members of the village were

brutally killed by the butchers and that’s the cause for

changing the name of the village. P.W.2 stated that being

a guard of the Al-Badar camp, he witnessed the

preparation and planning of the killing; that on one day

he learnt that accused Kamaruzzaman with his accomplices

was holding a meeting on the upper floor of the camp in

which he was on duty for operation against the freedom

fighters, who according to them, allegedly came to

Sohagpur; that as per decision they gheraoced Sohagpur

village and Kamaruzzaman was with them; that on the

following day, he saw that many deadbodies were brought

by trucks to the Pourashava Park; that Mohir Uddin Kazi

announced by miking that thousands of deadbodies of

freedom fighters had been brought; that at that time his
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boss Al-Badar commander Kamaruzzaman swaggered that these

persons were killed 1in the operation and that the

Razakars also participated in the operation.

In cross—-examination he stated that he was

acquainted with accused Kamaruzzaman from his boyhood. It

was suggested to him that after the arrival of the Pak

army he with his Razakars force regularly looted shops

and set them ablaze. By this suggestion the defence has

practically admitted his status of working as Razakar in

1971. He stated in reply to a query that he was an Al-

Badar and not a Razakar. It was also suggested to him

that he continued with the acts of looting till the time

of the arrival of the freedom fighters in the locality.

He denied the defence suggestion that he 1left the

locality after the liberation of the country for avoiding

trial as collaborator. These suggestions supported the

prosecution claim that he worked as guard of Al-Badar

force camp in 1971. He disclosed elaborately about his

role and the manner of witnessing the planning and

activities of Kamaruzzaman while he was deputed as a

guard of the camp. He stated that when Kamaruzzaman was

holding meeting in the Al-Badar camp he was staying in
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the ground floor. The defence did not at all challenge
his statement. Therefore, his statement remained
uncontroverted. Over and above, he has reaffirmed his
statements made in chief and the defence fails to
discredit his testimony 1in any manner. The defence
endeavored much to negate his claim of giving training
and working as guard at the Al-Badar camp but it failed
to dislodge his claim. The defence has cross-examined him
on unrelated matters without specifically confronting to
the incriminating evidence made by him in chief.

Md. Jalal Uddin (P.W.10) is the son of slain wvictim
Shafiruddin of Sohagpur. He narrated the Thorrific
incident committed on 25" July, 1971. According to him,
the Pak army along with Al-Badar and Razakar forces
entered into Sohagpur village at about 7/7.30 a.m.; that
his younger brother Alauddin came hurriedly and intimated
that the Pak army, Al-Badar and Razakars forces entered
into the wvillage; that on hearing the news he fled away
from the house and hided nearer to his house, while his
younger brother hided in their granary; that thereafter
he heard heavy sounds of firing and after sometimes, when

the firing was stopped, he approached towards east from
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the eastern side of Suruj Ali’s house and saw the

deadbodies of Momtaz Ali, Shahid Ali, Abul Basher and

Hashem Ali, which were then 1lying on the ground; that

from there he hurriedly came to his compound and saw 11

deadbodies, of them, he recognised his father Shafir

Uddin, his uncle Kitab Ali, Khadem Munnas Ali, Mohammad

Ali, Momin Mia, Kutub Uddin, Rajat Ali, Iman Ali along

with some unknown deadbodies; that when he noticed that

Iman Ali was still alive, he along with the deceased’s

wife shifted him on the verandah but before reaching

there he died; that they wailed the whole day and

thereafter, at dusk some deadbodies were burried in a

common graveyard and 4 deadbodies in two other

graveyards; that thereafter he along with other seven

family members took shelter at Jubli village; that after

three days, he returned home and he enquired to the

persons present about the massacre; that the elderly

people who survived told him that 245 persons were killed

in Sohagpur and Venupara villages and that Bokabura,

Musa, Kadir doctor, Kamaruzzaman with Pak force committed

the massacre. He also stated that Kamaruzzaman was a
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leader of Razakars of Sherpur and that all the Razakars

had to obey his instructions.

In course of cross—-examination he was asked as to

whether he knew the victim Rahim Uddin. He replied in the

affirmative. He stated that his (Rahimuddin’ s) wife

Karfuri Beugm (P.W.13) is still alive, who 1s the

chairperson of Sohagpur Bidhaba Kallan Samity and that

the widows and children of slain victims Jasim Uddin,

Seraj Ali, Abul Basher, Saheb Ali, Ayub Ali Munshi,

Khajur Ali, Iman Ali, Shamsher Ali, Katem Ali, Johir

Uddin, Hasan Ali, Abdul Latif, Meher Ali, Babar Ali are

still alive. By giving this suggestion to this witness,

the defence has admitted the killing of those persons at

the time, the place and in the manner stated by him. He

was thoroughly cross-examined to discredit his veracity

that he was not matured enough to witness the incident.

The defence failed to bring out anything which would

infer that he was an unreliable witness. He denied the

defence suggestion that he being a member of a slain

family was maintaining contact with freedom fighters and

Awami League. By this suggestion, the defence has also

admitted that his father was killed. He stated that he
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himself is the President of Shahid Paribar Kallan Samity.

He stated that after the death of some members of his

samity, 40 members are still alive. He reaffirmed his

claim that in his area Kadir doctor was a Razakar and

Kamaruzzaman was the commander and that only one person

commanded the Al-Badar and Razakars forces. He has

practically clarified his earlier statement regarding the

status of the accused Kamaruzzaman. The defence failed to

elicit anything from him by way of cross-examination.

P.W.11 is the wife of slain victim Abdul Latif. She

0™ Srabon, her

stated that during the relevant time, on 1

husband went for ploughing on the paddy field; that at 9

a.m. she heard the sounds of firing; that on hearing the

sounds of firing she along with her child and mother-in-

law fled away towards west; that at 4 p.m. she returned

home and found the deadbody of her husband lying on the

compound with the deadbodies of Ansar Ali and Johurul

Hug; that at dusk the deadbodies were buried; that Al-

Badar commander Kamaruzzaman, Razakars Nasa, Bokabura,

Mozaffar killed her husband; that Kamaruzzaman was the

leader of the said force; that on the previous day at

about 10 a.m. three army personnel and one Al-Badar
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personnel chased a girl and forced her to enter inside

her house and then she was ravished by one army man and

the other two guarded on the door and thereafter, these

two army personnel sexually molested her as well despite

her entreaties; that at that time, she was 18 years old.

She identified the accused 1in the dock. She was

thoroughly cross-examined by the defence to ascertain

whether or not she was the wife of slain wvictim Abdul

Latif but it failed to shake her testimony in any manner.

She has reaffirmed her statements in chief. On a query by

the defence about her identification of Kamaruzzaman, she

replied that she heard from the elderly people that

Kamaruzzaman was the leader at that time, who was also

with them and that after the liberation, he was detained.

She is an illiterate woman and there was no reason on her

part to depose against the accused. On a reading of her

testimony one can arrive at the conclusion without

hesitation that she 1is a wvery natural witness. The

defence did not deny that her husband Abdul Latif was not

killed in the incident of Sohagpur massacre. So, the

defence has practically admitted the killing of her

husband.



51

Hafiza Bewa (P.W.1l2) 1is the wife of slain wvictim
Ibrahim. She stated that she was 15/16 years old; that
the incident took place on 10" Srabon at 7 a.m.; that
Panjabees, Al-Badar, Razakars with Sherpur’s
Kamaruzzaman, who was Al-Badar Bahini’s big leader killed
her husband at her house; that she heard Kamaruzzaman’s
name from village elders; that Kadir doctor, Bokabura
accompanied the forces; that after entering into her
house they struck her with the butt of a gun when she
rolled down on the ground and then they physically
violated her modesty. When she was deposing she was
wailing and the Tribunal recorded her demeanour. On that
day, she stated, they also sexually assaulted Karfuli
Bewa, Samala Bewa and other women; that Kadir doctor,
Bokabura and Kamaruzzaman also joined 1in the acts of
sexual assaults; that besides her husband, her uncle
Seraj Ali, Kajur Ali, brother Abul Hossain and others
were killed; that the deadbodies of Jalal Uddin and
others were buried and at that time, she stated, her

heart was piercing. She identified the accused

Kamaruzzaman in the dock.
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In course of cross-examination, she reaffirmed her

statement made 1in chief. To discredit her veracity the

defence asked some irrelevant questions but it failed to

shake her testimony in any manner. She stated that since

the time of 1liberation, she knows Kamaruzzaman; that

after liberation she saw Kamaruzzaman in the television.

She denied the defence suggestion that she was deposing

falsely. She volunteered that she disclosed everything to

the 1investigation officer except the incident of rape

perpetrated to her and stated that everything could be

disclosed other than that of her chastity Dbecause of

prestige and dignity and that she decided to disclose the

same before the Tribunal. The veracity of this witness 1is

so natural that none can harbour any doubt about her

capacity to memorise and narrate the horrendous

incidents. Even none can term her as a tutored witness on

going through her testimony. The defence has not also

denied that her husband Ibrahim was one of the wvictims

who was killed at the time of mass killing at Sohagpur.

Karfuly Bewa (P.W.13) is the wife of salin victim

Ibrahim. She stated that at the time of incident, she was

15/16 vyears old. According to her, the incident took
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place on 10" Srabon at 7 a.m.; that her husband went for
ploughing and at that time, she heard the sounds of
firing; that she heard that all the persons who were
ploughing and seedling were killed there; that the
incident took place at Sohagpur Bidhaba Palli; that by
leaving the plough in the field her husband returned back
home and was anxiously wailing; that at that time two
Panjabees along with Nosa, Bokabura, Kamaruzzaman came to
her house and asked her husband whether he was a freedom
fighter; that her husband was then sitting on the kot;
that at that time they told him to come forward and no
sooner her husband approached, they shot him on neck and
then another shot on the abdomen which caused
evisceration; that they killed her sister’s husband; that
by keeping the deadbodies in the cowshed they 1left for
Nakla; that after three days when she returned back she
found that her husband’s deadbody was eaten by jackals
and dogs and that they burried the skeletons of her
husband and then she left for Nakla. She further stated
that sometimes thereafter, when she returned back, the
Badar and Panjabees started torturing the people; that

three days thereafter, when she was at her cowshed, the
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Panjabees ravished her and with them, Nasa, Bokabora and

Kamaruzzaman were present. She identified the accused in

the dock.

In course of cross-examination, she admitted that

she is the chairperson of Sohagpur Bidhaba Kallan Samity;

that Joritan Bewa, Hasen Banu, Somala Bewa, Jobeda Bewa,

Asiron Bewa are members of her samity and that many

people used to visit her house to take her interviews.

She was thoroughly cross-examined by the defence on

different points with a view to discredit her veracity

but the defence failed to bring anything inconsistent

with her earlier statements. She admitted that 1in the

Bidhaba Palli the army constructed a big house where the

Samity’s meetings are being held; that when the

investigation officer visited the 1locality, she along

with other widows mentioned above made statements to the

investigation officer in the office. She reaffirmed her

statements made in chief to the effect that Kamaruzzaman

was a leader of Al-Badar Bahini and Bokabora, Kadir

doctor were with him. The defence did not challenge the

death of her husband and therefore, the killing of her

husband has been admitted by the defence.
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Md. Arshed Ali (D.W.1l) 1s the son of wvictim Md.
Ekabbor Ali. He corroborated the prosecution witnesses
about the incident of mass killing at Sohagpur with the
exception that he did not implicate accused Kamaruzzaman
in the killing and rape. He stated that on that day at
mid night at 12, he along with some others buried 7
deadbodies including his father. He further stated that
on seeing that his father was shot, he fled away towards
the south eastern side and took shelter at Shinghimari
canal. He admitted that his father’s name was also
mentioned in the book written by Abdur Rahman Talukder
under the name ‘At 7=l Ffoapt Yfexraa dferel AT/

In course of cross-examination, he stated that he
did not see Kamaruzzaman till the date of his deposition
before the Tribunal and that he did not know him. This
statement clearly indicated the biasness of the witness,
because he was deposing in presence of Kamaruzzaman, but
he claimed that he did not see him. Secondly, if he did
not know him, how he came to depose 1in support of
Kamaruzzaman 1s not clear to me? So, he 1s totally a
politically motivated witness. He expressed his ignorance

on the question whether Kamaruzzaman was Al-Badar
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Bahini’s organizer in Mymensingh and a collaborator of

Pakistan. 1Instead of denying the suggestion, he has

indirectly admitted the role of Kamaruzzaman, otherwise,

he would have said that Kamaruzzaman was not involved in

those activities. He did not deny the prosecution’s

suggestion on the question of accused’s status and his

role in 1971. He then volunteered that about 10/11 years

ago, when Kamaruzzaman contested the election, the local

people knew that Kamaruzzaman was a leader of Jamat-e-

Islami and before that, nobody knew about him. It was

totally absurd explanation that a central leader of a

leading political party was not known to the people of

the locality at all, even then, he contested the election

as a candidate of that political party. So, this witness

is totally a biased and motivated witness and no reliance

can be given to him.

Md. Kafiluddin (D.W.4) is the brother of

Kamaruzzaman. He stated that his brother did not

participate in the intermediate examination held in 1971

and thereafter in 1972, he passed the said examination.

In course of cross-examination, this witness expressed

his ignorance on the qgquestion as to whether his brother
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was the office secretary of Islami Chatra Sangh in 1971.

This reply proves that Kamaruzzaman was a leader of Islam

Chatra Sangh in 1971, otherwise his answer would have

been in negative. In an another query he expressed his

ignorance about the existence of any camp at Surendra

Saha’s house except the one at Ahmed Nagar. So he 1is

deposing against a fact which has been admitted by the

defence as well. The defence has not challenged the

prosecution’s claim about the wuse of Surendra Mohan

Saha’s house as Al-Badar Bahini’s camp. He expressed his

ignorance on the point that with a view to suppress his

brother’s activities and participation of crimes which

were planned in the said camp he was deposing falsely.

According to him, no other army camp was set up in larger

Mymensingh. He denied the defence suggestion that Al-

Badar Bahini’s camp was set up 1in the house of Suren

Saha. He also expressed his ignorance that at the camp

set up at Surendra Saha’s house freedom fighters and

minority community people were tortured and killed. He

then volunteered that in the camp set up at Surendra

Saha’s house, he heard that one commander Kamran was 1in

charge and that he was involved 1in all activities at
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Sherpur. So, this witness has resiled from his earlier

statement about the existence of a camp at Surendra

Saha’s house and also admitted the fact of torture and

other criminal activities perpetrated by the Al-Badar

Bahini in the said camp.

We noticed from his testimonies that this witness

was not steady and strict to his earlier statements. He

was making vacillating statements and a witness of such

nature cannot be believed and relied upon. He, however,

stated that his brother never visited Sherpur during the

liberation struggle. This explanation is contrary to the

evidence both oral and documentary on record. He admitted

that in December, 1971, his brother was arrested from

Kamalapur Railway Station. He also admitted that Abdur

Rouf, Rezaul Karim, Zainal Abedin, Habibur Rahman, Hobi,

Abu Bakar and others were members of Razakars and Al-

Badar of Sherpur, but he denied the defence suggestion

that these persons were accomplices of his brother. In

view of this admission, this witness has practically

admitted the prosecution’s claim that his brother was the

leader of those persons because they were the accomplices

of the accused.
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The Tribunal upon assessment of the evidence held
that mere omission to narrate the events 1in detail
precision 1is not contradiction and does not impair the
witness-testimonies. It was further observed that the
inconsistency of a statement of a witness does not
necessarily mean that the witness is unreliable. It was
further observed that 1t was unlikely that after the
incident, the witnesses would hear more about it from
others which might have been occurred at the same place
and therefore, while testifying they would reproduce what
they had seen and heard, attributing their information.
The Tribunal observed that the totality of evidence show
a demonstrable 1link of the accused to the actual
commission of Sohagpur massacre. It was further observed
that mere non-describing the name of the accused
involving him with the commission of the events in the
books, exts ‘A’ and ‘B’ does not Ipso facto helps the
defence version. Besides, it was observed, the
authenticity of the information narrated in exts ‘A’ and
‘B’ raised reasonable doubt of the authors themselves,
inasmuch as, they were not convinced about what they had

described therein. With these observations the Tribunal
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discarded exts ‘A’ and ‘B’ and found the accused guilty

of the charge.

On behalf of the defence it was submitted that it

was not probable on the part of the witnesses to identify

the accused Kamaruzzaman in the 1incident of Sohagpur,

inasmuch as, the presence of the accused at the scene of

crime at Sohagpur 1i1s 1inconsistent with the prosecution

evidence. It was further submitted that it was also not

probable on the part of P.W.2, who being a security guard

would be able to hear the conversations between

Kamaruzzaman and other Al-Badar members for attacking

Sohagpur village from the ground floor. It was further

contended that P.Ws.1ll, 12 and 13 having not been cited

at the initial stage as witnesses, and they having been

examined by the investigation officer in course of the

trial, their evidence cannot be relied upon. It was also

contended that the recognition of Kamaruzzaman by P.W.13

is doubtful one. It was also contended that in wview of

the evidence of Md. Arshed Ali (D.W.1l), who witnessed the

incident and whose father was also brutally killed having

not recognized Kamaruzzaman, it was unbelievable story

that the other witnesses would be able to recognise him.
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It is further contended that exts ‘A’ and ‘B’ negate the

presence of Kamaruzzaman 1in the crime site and the

Tribunal acted illegally in finding the accused guilty of

the charge.

The accused has been charged with his complicity of

the commission of the offences of mass killing and rape

at Sohagpur. Now, it 1s to be examined as to whether the

prosecution witnesses have proved that the accused has

planned and conducted to the accomplishment of the

substantive horrific crimes that took place at Sohagpur

village and that he participated in the commission of

those crimes with others. It appears that the defence has

not disputed the horrific incident of attack causing

indiscriminate mass killing of male members and rape of

widows of the victims. There is no doubt that these acts

were directed towards the civilian population of village

Sohagpur only on the suspicion that freedom fighters took

shelter 1in the wvillage. Defence cross—-examined P.W.10

merely to tarnish his credibility. P.W.1l0 stated in cross

that in his locality Kadir doctor was Razakar and

Kamaruzzaman was the top commander. P.W.10 was

corroborated by P.W.2, who was an accomplice of the
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accused. Thus it stands proved that local Razakars force

including accused Kamaruzzaman accompanied the gang of

perpetrators to the crime site.

Besides, there are unimpeachable evidence that

accused Kamaruzzaman was one of the leaders of Islami

Chatra Sangh, who organized the Al-Badar Bahini at

Sherpur. P.W.1 stated that the occupation army gave them

arms and training. Mymensingh District Daak Banglow was

converted as the head office of Al-Badar Bahini and that

he saw Kamaruzzaman in mid July or in the first part of

August 1971 at the head quarter of the camp. It is found

from the evidence that Kamaruzzaman was the leader of Al-

Badar Bahini. The defence failed to dislodge the

prosecution evidence adduced. Almost all witnesses stated

that Kamaruzzaman was a leader of Islami Chatra Sangh who

formed the Al-Badar Bahini in Mymensingh. Their evidence

have been corroborated by the statements of Hussain

Haggani, former Ambassador of Pakistan 1in the United

States, a think-tanker, now Director of South and Central

Asia, Hudson Institute, who has narrated in his book as

noticed above regarding the purpose for which the Al-

Badar force was raised. It has been established by the
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prosecution that Kamaruzzaman in his capacity as

commander of Al-Badar force used to supervise the Al-

Badar camps set up 1n the greater Mymensingh and that he

was one of the planners of his force and also took active

part in all activities inorder to suppress the liberation

struggle. P.W.1l has explained the role of Kamaruzzaman as

leader of Al-Badar Bahini and his other activities. He

also stated that in Sherpur Kamran managed the Al-Badar

camp and at Jamalpur Ashraf was the leader of the camp.

He further stated that besides those camps, there were

other camps in Mymensingh, Nalita Bari and Fulpur Bulia

Madrasha, which were controlled by Kamaruzzaman. There is

no denial of the fact that Mymensing was the larger

district of Sherpur and that Kamaruzzaman was the leader

of Sherpur Islami Chatra Sangh.

P.W.2 was deputed as guard of the camp set up at

Suren Saha’s house. He positively asserted that his

leader was Kamaruzzaman. It is his claim that he heard

the conversations between Kamaruzzaman and other Al-Badar

members while they were planning to attack Sohagpur

village. It 1is evident from the materials on record as

discussed above that the religious minded right wing
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students, the Madrasa based students particularly Islamic

Chatra Sangh activists were recruited for raising the Al-

Badar, Al-Shams and Razakars forces, as auxiliary forces

by the Pak occupation army. P.W.2 acted as a reliable

guard of the Al-Badar camp who was a faithful member of

Al-Badar force. It was natural on his part to know the

discussions and decisions of the leaders of that group

from wvarious sources. Because these persons formed the

force for achieving one goal - it was to eliminate the

freedom fighters from the soil with the help of Pak army.

He has narrated the decision taken for attacking the

Sohagpur village. He also saw the removal of deadbodies

from Sohagpur for the purpose of burrial at Pourashava

Park. At one stage the accused said swaggering that in

the operation they were killed. P.W.2 made positive

statement in this regard. This Statement proved that the

accused masterminded the killing and from the statement

of the accused which this witness heard, there 1is no

doubt that the accused has also participated in the

massacre. Therefore, the objection of the defence has no

basis at all.
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Though P.W.10 did not claim that he saw the incident

of mass killing, he claimed that he heard the incident

from village elders. The defence has admitted the killing

of mass killing by giving suggestion to him. The role of

Kamaruzzaman as leader of Al-Badar force during the

relevant time has not been challenged by the defence.

P.W.10 being the son of victim Shafir Uddin appears to us

a reliable witness and the defence fails to discredit his

testimony by cross—examination. More so, he has

corroborated P.Ws.12 and 13, who are eye witnesses as

regards the manner and the participation of the accused

in the commission of crimes.

Similarly P.Ws.1ll, 12 and 13 are most trustworthy

and reliable witnesses. Not only their husbands were

brutally killed, they were also sexually molested. They

are old women having children and grand childrens. At

this age they did not hesitate to disclose the loss of

their chastity in the hands of perpetrators of crimes. It

was possible and natural on the part of educated women,

particularly those of the developed countries to disclose

such incidents, but it was unimaginable that these

illiterate old women would come forward to disclose in
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detail the acts of violence caused to them at this age.

They knew the impact and consequences of their

disclosures. Taking the risk of tarnishing their families

honour and dignity to the estimation of the local people

and their relations, which might also disgrace their next

generation, they were not relented, rather disclosed it.

It is possible only when they were determined that even

at the cost of social strictures, the real story should

be disclosed and the perpetrators punished. They did so

only to heal their mental shock to some extent. The

defence fails to bring out any sort of contradiction of

their statements.

As regards the objection regarding the examination

of P.Ws.11, 12 and 13, it is on record that they were the

victims of the incident. It 1s natural that these

witnesses initially did not want to disclose the events

of sexual violence caused to them Dbecause they were

apprehensive that if in course of cross-examination these

facts were disclosed, their descendants might ©be

disgraced. This might be the reason why the prosecution

did not cite them as witnesses at the initial stage as

they were not willing to disclose this episode. Later on,
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they having realized that they should disclose the
incident so that the real perpetrators are punished. Even
then, they did not disclose the fact of sexual violence
to the investigation officer. They disclosed those
incidents before the Tribunal and explained the reasons
for belated disclosure. There is no legal bar to examine
a witness by the parties at any stage of the proceedings.
Sub-section (4) of section 9 provides that the submission
of list of witnesses and documents shall not preclude the
prosecution from calling additional witnesses with prior
permission of the Tribunal. The Tribunal on consideration
of the gravity of the crimes and on being satisfied with
the explanation given by the prosecution by order dated
8" and 9" October, 2012, allowed the prayer and they
were examined in camera on 11" October, 2012. The
examination of these witnesses in camera presupposed that
they did not want to disclose the facts of physical
violence caused to them in public and that is why, they
were not examined earlier.

The fact of killing of the husbands and relatives of
P.W.11, P.W.12 and P.W.13 and committing rape to them as

stated by them remained unshaken. P.Ws.1ll stated that she
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heard from the elders that accused Kamaruzzaman also

accompanied the perpetrators. She has testified that

local Bangalee perpetrators—-Razakars Nosa, Bakabura,

Mozaffar, Kadir doctor and the accused accompanied the

gang at the time of committing the atrocities. Presence

of local Razakars and Al-Badar members at the crime site

has not been disputed by the defence. Thus, the presence

of the accused with them at the crime site, as heard by

P.W.1l1 from the local elderly people 1is considered to be

believable and natural. More so, P.Ws. 12 and 13 are eye

witnesses. They stated that the accused was physically

present with other forces. They identified him at the

crime site with other accomplices and they also

identified him in the dock.

The members of Al-Badar went to lay siege Sohagpur

village and Al-Badar commander Kamaruzzaman led the team.

Thus not only by organizing and planning of the mass

killing, the accused was involved but also that he had

accompanied the perpetrators with his Al-Badar force to

the crime site. The versions of P.Ws.2, 10, 11, 12, 13

will be considered in the context of the matter. They

have testified the events of mass killing and some of
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them are wvictims of horrified incidents. The defence

could not discard the very fact of killing of P.W.10’s

father and the husbands of P.Ws.11, 12, 13. It also

failed to discard the P.Ws. 11-13's claim that they were

sexually assaulted by the perpetrators.

As regards exts A and B, besides the observations of

the Tribunal, I add that the proceedings of this case was

initiated in the first part of 2010. Ext. ‘A’ was

published in February, 2012. The author has mentioned

some statements of the widows of the victims in his own

language. He did not reproduce their statements in

verbatim. Naturally there was scope for twisting the

statements of the wvictims. Though the author in his

introductory stated that the actrocity was committed by

the occupation army in collaboration with some Razakars,

he was conspicuously silent about the names of Razakars.

It is totally unbelievable story that the victims who are

alive and the heirs of the victims would not mention the

names of the Razakars, who participated in the incidents,

particularly when this Razakars force was raised from the

local people. So this book has been published with motive

while the trial of the case was 1n progress with a view
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to create confusion about the complicity of the accused.

Similarly Ext.’B’ was published in February, 2011, in

course of the trial of the case. In this book, the author

interviewed some persons without giving detail of their

identities. Though he imputed the blame of killing upon

the Razakars force, lateron he stated that thereafter,

the army orchestrated the mass killing. He was also

totally silent about the names of Razakars. This speaks

volume as to the motive behind the publication of this

book in course of the trial of the case.

We may take judicial notice that after August, 1975

killing, the process of distortion of the history of the

liberation struggle and also the erasing of the names of

Razakars, Al-Badars and the Peace Committee members as

collaborators of army started and the ©process 1is

continuing till now. We noticed in one of the cases heard

earlier relating to similar crimes that some witnesses

examined on behalf of the defence stated that they did

not even hear about the atrocities perpetrated in East

Pakistan by Pak army in collaboration with Razakars, Al-

Badar, Al-Shams in 1971. In this case also, D.W.5 stated

that he never heard that in the larger Mymensingh area
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there was existence of any Razakars or Al-Badar member

under the name ‘Kamaruzzaman’. The prosecution has proved

by the o0ld documentary evidence of 1971 showing that

Kamaruzzaman was leader of Al-Badar Bahini and that he

was arrested in December, 1971 but D.W.5 said that there

was no existence of such Razakar in his locality. He was

speaking against the admitted fact. Entire world raised

voice against those barbaric atrocities by the Pak army

with the assistance and collaboration of the 1local

paramilitary forces, but some people of our country still

believe that no such atrocities took place at all. There

are innumerable reports in the international news papers,

Magazines, Journals and Books describing the atrocities

of 1971. But it is irony to note that some writers still

publish books stating that those crimes were perpetrated

by Pak army only.

Therefore, it stands proved beyond reasonable doubt

that 144 or more civilians of Sohagpur village were

brutally killed; that accused with his force actively

participated in the incidents and that the killing was

perpetrated pretending that the wvictims sheltered the

freedom fighters. Taking 1into consideration of the
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evidence of P.W.10, P.W.1l1l, P.W.1l2 and P.W.13 with those
of P.W.2, who has testified relating to the design
orchestrated at Al-Badar camp set up at Suren Saha’s
house for 1launching the attack targeting the freedom
fighters at Sohagpur village, there is no doubt that
accused Kamaruzzaman was involved in the mass killing and
rape which acts were widespread and systematic against
civilian population. The accused knew that his conduct in
the context was not associated with any armed conflict
and even then he participated in the killing. Defence
does not dispute the event of mass killing as narrated in
the charge.

On an evaluation of the evidence of P.Ws.2, 10, 11,
12 and 13, and the documentary evidence, it is found that
an operation was carried out causing killing of hundreds
of innocent civilians including the father of P.W.10 and
the husbands and relatives of P.W.11l, P.W.12 and P.W.13
at Sohagpur village; that the mass killing was planned
and organized at the camp set up at Suren Saha’s house;
that in pursuance of such planning and preparation, the
killing was implemented on the following day on 259

July, 1971, by the Pakistani army being accompanied by
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Al-Badar and Razakars forces including accused

Kamaruzzaman; that after the mass killing, they gang

raped the widows of the wvictims and that such rape

continued for days together. It is also proved from the

testimony of P.W.2 that the massacre was committed in

furtherance of prior plan and design of accused Muhammad

Kamaruzzaman at the Al-Badar camp of Suren Saha’s house,

Sherpur. Thus the accused significantly involved in the

event of mass killing and rape committed at Sohagpur

village.

The totality of evidence of the witnesses show a

direct 1link of the accused to the actual commission of

Sohagpur massacre and rape. There is no reason to discard

the evidence of P.Ws.2, 10, 11, 12 and 13, of them, P.Ws.

12 and 13 are an eye witnesses. Besides, P.Ws.1l, 3, 4, o,

8 and 14 have vividly narrated the role and status of

accused Muhammad Kamaruzzaman during the relevant time

and their evidence have Dbeen corroborated by the

documentary evidence proved by P.Ws.l1l6 and 18, such as,

exts 4, o, 10, 11, 18, 19. 1If these evidence are

considered with the evidence of P.Ws.2, 10, 11, 12 and

13, a conclusion that can be arrived at 1is that it 1is
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only accused Kamaruzzaman at whose planning the massacre

and rape were perpetrated.

In view of above, on careful assessment of the

evidence we hold that the prosecution has proved that the

accused Muhammad Kamaruzzaman, a leader of Al-Badar

Bahini has organized and planned the mass killing from

the camp set up at Suren Saha’s house; that he

facilitated and launched the attack at wvillage Sohagpur;

that in the incident 144 or more unarmed civilians were

brutally killed without any excuse; that the widows of

the wvictims were also ravished after the killing; that

the subsequent behaviour of the accused that he had shown

after bringing the dead bodies to the Municipality Park,

Sherpur from the crime site unerringly proved his

culpability; that the principal perpetrators were the Al-

Badar members of the camp of Suren Saha’s house, apart

from the Pakistani army and the local Razakars and that

the accused Muhammad Kamaruzzaman as leader of Al-Badar

force had participated the killing and the rape. The

Tribunal, in the premises, 1is Jjustified in finding the

accused guilty of the charge.

Charge No.4
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In respect of this charge - the incident of killing

Golam Mustafa at Gridda Narayanpur, P.W.2 as guard of Al-

Badar camp stated that he saw when Golam Mustafa was

taken at the camp by folding his hands back side; that he

was tortured and the victim was screaming saying A

qEeen’ ; that after the torture the victim was kept beside

him under the stair; that he wanted to drink water; that

one person from Kazir Khamer came to take him back but

the wvictim was not given with him; that the wvictim’s

uncle from Kharkharia also came to take him but his

request was also denied; that before the dusk, when Major

Reaz came Kamaruzzaman told him that one mischievous

person (activist of Awami League) was captured; that at

that time, Reaz told him that after saying prayer and

inspecting another camp he would return; that in the mean

time a retired army Nasir came and took Mustafa on

blindfolded condition on a rickshaw to Sheri bridge with

a gun from the office; that Kamaruzzaman left the office

five minutes before and after half-an-hour, Kamaruzzaman

and Nasir returned back jointly; that Nasir was telling

at that time that sir’s (Kamaruzzaman) hand was so

accurate and he was brave enough to trigger a gun; that
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in the mean time, Reaz returned back and wanted to know
about the person who was detained; that Kamaruzzaman
replied that Nasir took him; that on hearing the news
Major Reaz was furious and wanted to know from him
whether Nasir was so powerful than both of them; that at
that time Nasir went upstair, when Reaz struck him with
the butt of a gun who rolled down on the ground floor,
and that thereafter, Kamaruzzaman with 20/25 armed
Razakars force approached towards Nakla. He was cross-
examined by the defence and in reply to a query he stated
that Al-Badar commander Kamaruzzaman contested 1990
election, but he could not return. I have discussed and
evaluated his evidence earlier while considering the
charge No.3 and observed that he is a reliable witness.
Mosharraf Hossain Talukder (P.W.5) is the brother of
slain victim Golam Mustafa Talukder. He stated that his
brother was a student of HSC of Sherpur College and
cultural secretary of Chatra Union; that his brother went
India on 26" March, 1971, and took training as freedom
fighter; that after one and half months his brother
returned back and at that time another freedom fighter

Asad came to meet him; that as directed by then
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government that the students who did not participate in
the intermediate exam would be treated as supporters of
liberation struggle, his uncle Tofial Islam Talukder, who
was a Peace Committee member advised his brother to
appear 1in the examination 1in order to avoid any
complication; that towards the end of the examination on
23" August, his brother went to purchase a battery from
Sherpur College intersection area and at that time, as
per order of Sherpur Al-Badar leader Kamaruzzaman, some
Al-Badar members took his brother at Al-Badar camp of
Suren Saha’s house; that on getting such news, his uncle
Tofial Islam went to bring back Golam Mustafa and met
Kamaruzzaman and made entreaties to Kamaruzzaman for
releasing him; that Kamaruzzaman told him that all of
them including Golam Mustafa hailed from the same
locality and then he advised him to go back without
saying anything; that thereafter, his uncle requested the
Shanti Committee leader Hamidul Hug for releasing Golam
Mustafa; that Hamidul Hug had discussed the matter with
Kamaruzzaman and requested him to release him; that on
the same night the victim was taken to Sheri Bridge for

killing; that Kamaruzzaman along with some Al-Badar
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members shot him to death; that one Abul Kashem was also

taken with Golam Mustafa on the bridge and he was also

shot which caused bullet injuries on his thigh and right

hand finger, but miraculously he survived by jumping into

the river; that after the liberation Abul Kashem narrated

the story to him; that on the following day at noon, one

Tara of their wvillage along with some other wvillagers

recovered the deadbody of Golam Mustafa and took him to

Kharkhria Bridge; that he saw the deadbody of his brother

with bullet injuries on his left leg and chest; and that

after the 1liberation, his father instituted a case

against Kamaruzzaman over the said killing.

In cross-examination, he stated that during 1971-

1975 Kamaruzzaman was in custody; that his brother Golam

Mustafa appeared 1n the examination from Atar Ali’s

residence of ‘Abeda lodge’, who was related to him; that

Atar Ali 1s not alive; that the distance between Suren

Saha’s house camp and Sheri bridge is two and half/three

kilometers; that rickshaws were mainly used as the means

of movement in the area. He denied the suggestion that

the killers of his Dbrother were mentioned in the book

\qFreEd [’ but Kamaruzzaman’s name was not included in
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it. By this suggestion, the defence has admitted the

killing of Golam Mustafa by the Al-Badar force. He denied

the defence suggestion that he did not meet Abul Kashem

after liberation or that Abul Kashem narrated to him the

manner of killing of his Dbrother. He also denied the

defence suggestion that Kamaruzzaman was at home during

the period of liberation. The defence failed to discredit

his testimony in any manner. His evidence on the point of

taking of Golam Mustafa from Sherpur College intersection

on 23 August and then taking him at the Al-Badar camp set

up at Surendra Mohon Saha’s house; and then his uncle

Tofail Ahmed went to bring him; and that Abul Kashem who

witnessed the incident of shooting narrated to him after

the liberation remained unshaken. Rather the defence has

admitted the killing of Golam Mustafa.

Mujibur Rahman Khan alias Panu (P.W.14) is a freedom

fighter. This witness claimed that he knew Kamaruzzaman

and Karman from before as they used to come to their

tailoring shop for making trousers and shirts; that after

26 March, under the guidance of Sobader Abdul Hakim, he

took training in the deserted house of Ariani Jaminder

house; that he along with others went India for training
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and returned back in the country for fighting against the

Pak army; that on hearing about the 1llness of his

mother, he came home via Hatibazar and Nalita Bari in May

from India; that his brother Ansar Ali was a motor

mechanics and as he was then repairing army’s vehicles,

he was acquainted with Major Reaz; that on returning home

he heard from his brother and others that Suren Saha’s

house had been used as Al-Badar camp, and Kamaruzzaman

was the commander of Al-Badar Bahini; that he also heard

that Kamaruzzaman and others used to bring pro-liberation

people in the camp and after killing threw the deadbodies

under the Sheri Dbridge; that after seven days of his

return, Kamaruzzaman, Mintu Khondakar, Advocate Tara,

Falu Mia and 4/5 others gheraoed their house and

freshtened him by folding his hands back side and kept

him in the Banthia building Sherpur and that he saw one

Liakat who was detained there.

This witness narrated the complicity of Kamaruzzaman

in respect all atrocities and his closeness with Major

Reaz meticulously. He stated that Kamaruzzaman told Major

Reaz that the detained 11 persons including himself were

lined up on the road in front of Ahmed Nagor school; that
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the accused advised the army major that these persons

should not be released; that at that time the accused

with his men were taking preparation to shoot them, but

Major Reaz prevented them to kill and that as per

direction of Reaz, he was released on condition that he

would give attendance everyday at Ahmed Nagar camp. He

further stated that in May, 1971, he was approaching to

Ahmed Nagar camp for giving attendance when he met Golam

Mustafa near Khuarpar brick kiln and on query, the latter

told him that he (Mustafa) was going for appearing HSC

exam; that while he returned at night, he learnt from his

brother Ansar Ali Khan that on that day at dusk

Kamaruzzaman and his accomplices took Golam Mustafa at

Suren Saha’s Al-Badar Camp and that on the following day,

he came to know that the deadbody of Golam Mustafa was

lying under Sheri bridge. He identified the accused in

the dock.

He was thoroughly cross-examined by the defence but

it did not challenge his statement that Al-Badar

commander Kamaruzzaman used to bring the supporters of

freedom fighters from different places and threw their

deadbodies under Sheri bridge after killing. He
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reaffirmed his statement that Kamaruzzaman was the

commander of Al-Badar. He denied the defence suggestion

that he was a wvagrant and that as he was financially

weak, Awami League people brought him to give evidence in

exchange of money. The defence failed to shake his

testimony 1in any manner particularly the incriminating

part of his evidence remained uncontroverted. The defence

has also admitted the killing of Golam Mustafa. Apart

from their evidence, Al-Haj Asgar Ali (D.W.2) has also

admitted the killing of Golam Mustafa but according to

him, he was killed by Pak army. He, however, stated that

he did not hear that Kamaruzzaman was 1involved in the

killing. He admitted that Mofazzal, Kamran, Suruzzaman,

Samedul doctor were collaborators of Pak army.

The Tribunal after assessment of the evidence

observed that after bringing Golam Mustafa at the Al-

Badar camp his relatives made repeated appeals to

Kamaruzzaman to set him free but their attempts were in

vain; that it indicated that the accused was concerned in

the event of abduction and detention of Golam Mustafa at

the Al-Badar camp; that P.W.2 proved that Golam Mustafa

was brought to the camp set up at Suren Saha’s house and
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beaten; that the talk of accused with Major Reaz

demonstrated accused’s antagonistic attitude towards

Golam Mustafa; that the accused allowed Nasir to take

Golam Mustafa to Sheri bridge where he was shot to death

and that the accused participated in the commission of

killing.

On behalf of the defence it was argued that the

Tribunal erred in law in believing the presence of Major

Reaz on the date of killing of Golam Mustafa which

negates the claim of the witnesses, inasmuch as, Major

Reaz left Sherpur before the said incident for treatment

after sustaining injury earlier. It 1is further contended

that Abul Kashem having not been examined in this case,

the Tribunal acted illegally in believing P.W.5. It was

further contended that Tofail Ahmed being a member of

Peace Committee, it 1is unbelievable story that on his

advice Golam Mustafa would sit in the HSC examination. It

is further contended that the manner of taking Golam

Mustafa while he went to purchase a battery was not a

believable story.

The defence only disputed the date and the

complicity of accused in the killing of Golam Mustafa. On
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a thorough evaluation of the evidence of P.W.2, it will
appear that this witness has seen the manner of bringing
Golam Mustafa at Suren Saha’s camp and also heard the
screaming of Golam Mustafa at the time of torture.
According to this witness, the accused 1ignored the
entreaties made by the relatives of Golam Mustafa for his
release. He also saw the incident of taking Golam Mustafa
by Nasir with a gun and the return of the accused and
Nasir jointly at the camp after the killing. He stated
that from the utterances of Nasir he was convinced that
the accused shot the victim to death. As regards the date

of injury of Major Reaz, he stated in cross that after

1
25 /3 months of his joining at the Al-Badar camp, Major

Reaz sustained injury on mine explosion.

P.W.3 stated that in the Kamalpur battle Major Reaz
had sustained injury in the first part of August, 1971.
The defence relied on exhibit E (6) ‘aﬁww?m“maw@rmzawﬁmwa
o4 ¥¢’ edited by Hasan Hafizur Rahman wherein the author
mentioned that the Kamalpur encounter was held on 6
September, 1971. Taking this statement as the date of

sustaining injury of Major Reaz, 1t 1s contended by the
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defence that the prosecution version of killing of Golam
Mustafa when Major Reaz was present at the crime site on
23 August was totally false story and therefore, the
prosecution has failed to prove the complicity of the
accused. On the other hand, the learned Attorney General
submitted that the statement of P.W.3 that Major Reaz
sustained injury in first part of August is a
misstatement. P.W.2 1s an eye witness who saw Major Reaz
at the camp on the date of bringing Golam Mustafa. P.W.5
corroborated him.

On a careful consideration of the statement of P.W.3
made in course of cross-examination, 1t is apparent that
his statement regarding the injury of Major Reaz is based
on guess. He 1is not a witness in support of charge no.4.
P.W.14 also stated about what he heard from his brother
Ansar Ali. The statements regarding Kamalpur encounter in
Ext. E(6) are based on interviews of some persons and the
author mentioned that the encounter was on 6 September.
These are more or less re-collection of the old memories
of some persons. Naturally there are some inconsistency
about the date on which Major Reaz had sustained injury

in the encounter. As per Rules, in assessing the
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probative wvalue of direct and indirect evidence, the

direct evidence will prevail over 1indirect evidence.

What’s more, D.W.2 corroborates P.Ws.2 and 5 so far as it

relates to the date of the death of Golam Mustafa. P.W.3

stated about Kamalpur encounter after 40 vyears of the

incident. This discrepancy has occurred in every trials

of the offences of Crimes against Humanity because of

loss of memory by lapse of time. This should not be taken

as a ground for disbelieving a witness.

P.W.2 has vividly narrated the incident as to the

manner of taking Golam Mustafa in the camp. We find no

inconsistency in the evidence of P.Ws.Z2, 5 and D.W.Z2 as

regards the date of death of Golam Mustafa. P.W.2 proved

that victim Golam Mustafa was beaten and tortured at the

camp and that he heard the conversation of accused with

Major Reaz which demonstrated his antagonistic attitude

towards pro-liberation Bangalee civilians. Apart from the

above, the statements of P.W.5 remained uncontroverted.

The defence could not shake the pertinent version of the

witness that after bringing Golam Mustafa at the camp

repeated appeals were turned down by the accused to set

him free. P.W.5 heard the event of murder from his
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brother Abul Kashem, who somehow managed to survive

despite that the perpetrators brought him too with Golam

Mustafa to Sheri bridge from the Al-Badar camp set up at

Suren Saha’s house. These fact lend further assurance as

to the fact of abducting and bringing Golam Mustafa to

the Al-Badar camp over which the accused Muhammad

Kamaruzzaman had significant level of influence and

authority. The matter which may be well perceived from

the statement of P.W.2 is that Major Reaz did not 1like

the killing of Golam Mustafa, but the accused

demonstrated unabated behaviour which resulted the death

of Golam Mustafa. We find from the evidence that Golam

Mustafa was brought at the Al-Badar Camp keeping on

blindfolded condition and Nasir took him at Sheri Bridge

with a Chinese gun 1n his hands. It is also found from

the evidence that the distance between the Al-Badar camp

and Sheri bridge is two and half kilometers; and that

though rickshaws used to ply on this road, Kamaruzzaman

used a vehicle at that time. In view of the above, it is

not at all difficult on the part of the accused to return

back within the time mentioned after the killing.
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Thus, the evidence led us to an unerring conclusion

that the c¢riminal act of forcible abduction of Golam

Mustafa was carried out on the direction of the accused.

The fact that the victim’s relations Tofael 1Islam

Talukdar and Samidul requested Kamaruzzaman to set Golam

Mustafa free was proved by unimpeachable evidence. From

the above, we found that the accused Muhammad

Kamaruzzaman had also control over the Ahammednagar army

camp 1in Sherpur and he was in a position to ignore the

advice the Pakistani army to release detained Golam

Mustafa or to be finished. It inevitably indicates his

level of influence over the members of Al-Badar and the

Pakistani army as well. It 1is also established that

Kamran was his (accused) close associate. D.W.2 Alhaj

Askor Ali also admitted in cross—examination that

Mofazzal, Kamran, Samidul, Suruzzaman were the notable

persons who used to provide assistance to the Pakistani

army in 1971.

The evidence of P.W.2 and P.W.5 proved Dbeyond

reasonable doubt that Golam Mustafa was abducted and

brought to the Al-Badar camp set up at Suren Saha’s house

by the Al-Badar men. They targeted Golam Mustafa as
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because he was a freedom fighter-predictably that he was

a pro-liberation progressive minded Bangalee activist.

The evidence on record proved beyond doubt that the

conversation of accused Kamaruzzaman with major Reaz

about Golam Mustafa reflects the antagonistic attitude of

the accused; that the accused allowed Nasir to take Golam

Mustafa at Sheri bridge for 1implementing the killing;

that the accused went to the crime site a few moment

earlier; that both of them returned back jointly after

the killing; that Abdul Kashem narrated the incident of

shooting to P.W.5 and that after the perpetration of

killing the accused came back to the camp. The Tribunal

has meticulously considered the evidence and rightly

believed the complicity of the accused in the killing of

Golam Mustafa. The evidence on record proved beyond doubt

that Golam Mustafa was killed in the manner narrated by

the prosecution and the accused was 1involved 1in the

killing.

Charge No.7

In respect of this charge, the killing of Johurul

Islam Dara at Golpajan road, though P.W.l1 made general

statements about his killing, Md. Abul Kashedm (P.W.9)
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narrated the incident in detail. He is also a freedom

fighter but he could not go to 1India for training.

According to him, when he was listening the Swadin Bangla

Betar Kendra, the most popular electromagnetic media of

the people at the relevant time as this was the only

media from which the people of the country could learn

about the operations of the freedom fighters against Pak

Junta, one Jjunior student Rashedul saw him. He stated

that on the following day 8/9 Al-Badar men gheraoed his

room; that they detained him and roommate Kutub Uddin;

that on his request they were taken to the Principal’s

room; that the Principal requested the army Bregadier to

release them, but instead the officer handed them over to

Al-Badar camp set up at Mymensingh Zilla Parishad Daak

Banglow; that the Al-Badar personnel assaulted him; that

in the room where he was kept, eight other persons were

also detained and that on query to them, he learnt that

the Al-Badar men killed many detainees earlier. In

respect of the charge, he stated that one night Ashraf,

who was known to him, an activist of Islami Chatra Sangh,

directed him not to 1lit on any light inside the room and

disclosed him that both Kamaruzzaman and himself were
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leaders of Al-RBRadar force from before; that he knew the

persons who were detained in that camp earlier-they were

Hamidul Hug, Tepa Mia, Shaheb Ali, Dara, Dabir Uddin;

that he heard that Dara Mia was killed; that on 10

December, 1in the early morning women sweepers who were

working there informed that Al-Badar force fled away;

that the sweepers brought them out of the room by

breaking the lock; that on that day, Mymensingh was

liberated; and that Kamaruzzaman and Ashraf controlled

Mymensingh as Al-Badar leaders. He was cross-—-examined by

the defence but it failed to bring any inconsistency with

his earlier statement. It was suggested to him that he

was deposing falsely as he was the Vice-President of

Awami League Lawyers’ Parishad. He denied the suggestion.

Dabir Hossain Bhuiyan (P.W.15) is also another

freedom fighter. He got his training in Meghalaya, India.

He was also detained by the Al-Badar members with Selim,

Mohon and Didar, and he was brought in the room of

Kamaruzzaman at Daak Banglow camp. He stated that he was

also blindfolded and taken at the Al-Badar camp; that

after his eyes were opened, he saw Kamaruzzaman who was

then sitting on a chair; that Kamaruzzaman told Selim
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that vyou performed your responsibility and thereafter

Selim took him to another room; that he was severely

beaten and tortured there; that he was kept blindfolded

condition all the time and wanted to know detail about

the freedom fighters; that 1in course of torture the

bandage of one of his eyes was removed, when he saw

Hamidul Hug, Tepa Mia, artist Vaskar Rashid and Tepa

Mia’s son Dara; that at one stage Hamid asked him why he

came there; that by pretending to not knowing him, he

asked his name; that Kamaruzzaman used to come with

interval of 2/3 days in their room and indicated by sign

to his activists regarding the detainee who would be

taken out of the room; that he noticed that on the

following day the said detainee who was taken out did not

return back and that this way Tepa Mia, Shaheb Ali, Dara

and Abdul Rashid were taken but they did not return back.

He also narrated about other incidents and stated that he

was detained in the camp for 26/27 days.

In course of cross-examination, he reaffirmed his

statement in chief and stated that in 1970 Kamaruzzaman

used to come to his book stall ifRes ®«’ and from that

moment he knew him. He stated that he knew Rashed, Tepa
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Mia, Dara, Hamidul Hug from before but he could not say

when they were detained. He reaffirmed his earlier

statement that after he was taken to the camp, he saw

them in the Daak Banglow. He further stated that all of

them were kept 1in one room. He explained that for

torturing and killing, a particular detainee was marked

and taken out of the room and thereafter, the said

detainee never returned Dback. On further gquery, he

replied that when Brigadier Kader Khan came to inspect

the Daak Banglow camp, he along with Hamid and another

was detained in the same room. He was cross—-examined on

irrelevant facts. The defence failed to elicit anything

to discredit his testimony.

The Tribunal on assessment of the evidence held that

considering the context and pattern of offence, the

people were not expected to witness the event of

abduction, detention at the camp and the killing of the

detainees afterwards; that ‘complicity’ or

‘participation’ of accused <could be inferred from

relevant facts and circumstances, which prompted to draw

the guilt of the accused; that the delay of forty years

after the alleged event 1s an 1mpediment to collect
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direct evidence in support of the charge and that due to
long passage of time, the witnesses may not be expected
to memorize accurately what they had heard and seen. The
Tribunal further observed that P.W.9 was kept detained
since 4" December, 1971, at the Zilla Parishad Daak
Banglow, Mymensingh; that he heard that before his
detention, Hamidul Haque (P.W.1l), Tepa Mia, Shahed Ali,
Dara and Dabir Hossain Bhuiyan (P.W.15) were detained at
the camp and among them, Dara was killed; that from
evidence of P.W.1 it is proved that he was also detained
at the same Al-Badar camp for 26 days. The Tribunal noted
that above significant facts depicted from evidence of
P.Ws.1l, 9 and 15, who were detained at the Al-Badar camp
at Zilla Parishad Daak Banglow proved the position,
status and level of authority and influence of accused
Muhammad Kamaruzzaman, and the same are fair indicators
in arriving at an unerring conclusion that the atrocious
criminal acts forming part of attack directed towards the
unarmed civilians were routinely carried out in
furtherance of organised plan orchestrated at the camp on
his (accused) explicit instigation, advice, instruction,

encouragement, approval and substantial moral support.
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It 1s contended on behalf of the defence that the

prosecution witnesses could not prove the date on which

Tepa Mia and his son Dara were taken by the Al-Badar

force. It is further contended that the Tribunal erred in

law in relying upon P.W.1l, inasmuch as, this witness did

not see Kamaruzzaman at the time of his detention in the

Al-Badar camp. It is further contended that the Tribunal

erred 1in law in relying upon P.W.15, who was released

from the camp towards the end of August, 1971 but Dara

Mia was taken to the camp in the month of November and

therefore, it was not probable on his part to see Dara

Mia there.

It is true that P.W.9 has not stated as to the fact

of abduction of Dara and his father Tepa Mia, and also

the taking them from the camp to the bank of river

Brahmaputra by Al-Badar force, but it has been proved

from his statement that Dara and his father Tepa Mia were

detained at the camp and that Dara was killed lateron.

This fact itself 1is sufficient to arrive at the

conclusion that the wvictims were Dbrought there by

abduction by the Al-Badar men of the camp. In view of

situation then prevailing 1in 1971, it was not expected
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from a person or an unarmed civilian to go or visit an

Al-Badar camp on his own accord. P.W.15 Dabir Hossain

Bhuyian was also detained at the Al-Badar camp of Zilla

Parishad Daak Banglow during the relevant time for 26-27

days. P.W.15 found Hamidul Haque (P.W.1l) detained at the

camp in July 1971. Thus there are corroborative evidence

about the detention of Dara Mia at the camp and that

lateron he was taken out of the camp but he did not

return back.

On discussing the evidence, we found that

Kamaruzzaman was a leader of Al-Badar and not only he

planned but also implemented the line of thinking of Pak

army, and in doing so, sometimes he acted in such cruel

manner, which exceeded the norms of humanity. Even in one

incident the Pak army officer did not want to kill the

victim but the accused did not obey the advice and

perpetrated the killing with the help of a retired army

personnel. Though P.W.1 did not specifically implicate

Kamaruzzaman in the incident of killing of Dara Mia, he

led circumstantial which corroborated the prosecution

case about the killing. P.W.9 specifically stated that

the other persons including Dara Mia were kept in the
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camp and lateron he was killed. True, he was told by

Ashraf about Kamaruzzaman, but this statement indicated

the 1impartiality of the witness. If he was a biased

witness, he could implicate Kamaruzzaman by saying that

he saw Kamaruzzaman in the camp. Similarly P.W.1 could

also say in the similar manner. Therefore, there 1is no

doubt about their impartiality and neutrality. As regards

the statement of P.W.15, as to his date of release, the

Tribunal has noticed this fact and observed that this is

due to memory loss. I absolutely agree with the finding

with the Tribunal.

As oObserved above, the trials of ©persons for

committing offences of Crimes against Humanity are held

after 40 years of the incidents. Naturally the memory of

the some witnesses fades by lapse of time though they

knew the fact but while disclosing the same made in a

different manner. It has happened 1in all trials of

offenders for commission of Crimes against Humanity, War

Crimes, Genocide, offenders of First World War, Second

World War, Cambodia, Yugoslavia etc. Where the defence

has admitted the killing of Dara Mia, mere a minor

discrepancy about the date 1is not sufficient to infer
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that testimony of the witness 1is unreliable. P.W.9's

statement about the killing of Dara Mia has not at all

been challenged Dby the defence. He stated that

Kamaruzzaman used to visit the camp with a gap of 2/3

days; that as per his indication, the detainees were

being taken out of the camp one by one and that those

detainees did not return back on the following day. This

statement suggested that Kamaruzzaman was the ring

leader, who organized the killing and at his direction,

the killing were perpetrated and Dara Mia was one of

those victims.

In view of the circumstances as conversed above, it

can be inferred beyond doubt that the Al-Badar men

abducted Dara and his father Tepa Mia and detained at the

camp of Zilla Parishad Daak Banglow, Mymensingh; that the

said camp was under the control of accused Muhammad

Kamaruzzaman; that the detained unarmed civilians were

taken on the bank of the river which is located adjacent

to the camp as per indication of Kamaruzzaman and gunned

them down to death; that Kamaruzzaman was the leader of

Islami Chatra Sangh of greater Mymensingh, who raised the

Al-Badar force and that the detainee Dara was killed in
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the above manner afterwards and his father managed to
flee away.

Apart from the oral evidence as discussed above, the
prosecution has examined three witnesses to prove
documentary evidence 1in support of all charges. These
documentary evidence are relevant for consideration in
support of the charges, which corroborated not only the
prosecution version but also negated the defence plea of
alibi. Azabuddin Mia (P.W.16) proved exhibit-4, the issue
of ‘W wwm” dated 31°% December, 1971, in which,
Kamaruzzaman’s name appeared in serial No.l4 as Al-Badar
leader. He also proved exhibit-6, an issue of ‘& Jaw”
dated 16™ August, 1971, under the caption ‘wiwif% R &y
@ *1¥te FWMESE”  in which, it was reported that a rally
and symposium were held on the occasion of 25
independence day of Pakistan under the banner of Al-Badar
Bahini and that the symposium was arranged in the Muslim
Institute by Al-Badar’s organizer Kamaruzzaman, who
presided the said symposium. This document corroborates
the claim of the prosecution that the accused was a

leader of Al-Badar force and that he was actively
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involved in all anti-liberation activities as leader of
Islami Chatra Sangh. It is seen from the above that when
the people of the country were dedicating their lives for
the liberation of the country, the accused Kamaruzzaman
aided the Pak army, involved 1n the killing of the
gallant freedom fighters, their relatives, supporters,
innocent civilians and raped the widows of the martyrs
and justified his actions by organizing symposium. In one
incident, he organized the killing of almost all male
members of a wvillage only on the suspicion that the
freedom fighters took shelter in the village. The cruelty
orchestrated by the accused in the killing is compared
with none but his own people who are unarmed civilians
only to show his allegiance to his masters.

P.W.16 stated that the investigation officer seized
the issue of Dainik Purbadesh dated 31°" December, 1971,
the arrest of 15 collaborators and the issue of Dainik
Bangla dated 31%° December, 1971, under the caption 15
more collaborators were arrested. In fact he is a seizure
list witness and proved the seizure. Md. Abdur Razzak
Khan (P.W.18) also proved the seizure of some documentary

evidence. He proved the book written by Dr. Ahmed Sharif



101

‘GIEE qod 8 Ve (¢ (IR, which was seized by Monwara
Begum. He stated that in this book Kamaruzzaman’s role
during war of liberation was nakedly focused. He also
proved the issue of ‘Daily Purbadesh’ dated 31°°
December, 1971, exhibit-10, reporting that Kamaruzzaman
as Al-Badar leader of Sherpur was arrested. He further
proved the issue of ‘Daink Bangla’ dated 31°" December,
1971, exhibit-11, reporting similar news about the arrest
of Kamaruzzaman. He also proved the list of
collaborators, Al-Badar, Al-Shams, Razakars, Mujahid
forces, exhibit-18, in which, Kamaruzzaman’s name
appeared in serial No.287 as Al-Badar leader. He stated
that in course of 1investigation he collected the said
copy from the Ministry of Home Affairs, Law Division-2.
He further stated that the original copy was prepared by
the Directorate of NSI on 13" April, 1972. He further
stated that he seized copy of the book ‘JEWH T&TOR SACHA
o’ written by professor Abu Sayeed, exhibit-19, in which
Kamaruzzaman’s name appeared at page 162 as one of the
perpetrators of crimes. Besides the above documentary
evidence, the prosecution has also proved some other old

documentary evidence, showing that Kamaruzzaman was the
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leader of Al-Badar force of larger Mymensingh. Therefore,
there is no dispute about the status, role and the acts
orchestrated by accused Kamaruzzaman during the
liberation struggle period.

The defence cross-examined P.W.18 on 12" February,
2013, 14" February, 2013, 19t February, 2013, 20t
February, 2013 and the next date was fixed on 24™
February, 2013 for further cross-examination but the
defence counsel did not appear on that date to cross-
examine him and the Tribunal closed his evidence. On
perusal of his evidence of P.W.18, it is found that the
defence has cross—-examined P.W.18 so far as it relates to
the statements of P.W.1 and the partial statement made in
respect of P.W.2 made to him but it did not cross-examine
him in relation to the statements made by other witnesses
to him. So, their statements remained unshaken with
earlier statements made to him.

It was contended on behalf of the accused that the
Tribunal did not afford sufficient time to cross-examine
P.W.18 and illegally rejected the prayer for recalling
P.W.18 for further cross-examination. On perusal of the

order—-sheet, we have noticed that the learned counsel for
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the accused has not included the entire order sheet of

the case. Orders No.l1l-132 and the order No.1l41 were

included, but the Order Nos.133 to 140 were excluded.

When we noticed this defect, we directed the learned

counsel of the accused to produce those orders for

perusal in order to ascertain whether the Tribunal acted

illegally in refusing to recall P.W.18. Though learned

counsel assured us that he would produce those orders but

ultimately he did not produce them. So, eight orders have

not been included purposely and despite direction, the

learned counsel for the accused did not produce them. In

the absence of those orders, it is difficult to arrive at

the conclusion that the Tribunal has acted illegally in

rejecting the prayer. Thus, it cannot be said that the

Tribunal has illegally rejected the prayer for further

cross—examination of the witness. From the trend of the

cross—-examination of the witnesses it can be inferred

that from the beginning of the trial, the defence has

been trying to delay the conclusion of the trial. It

filed irrelevant applications repeatedly and did not

allow the prosecution to proceed with the case to examine

the witnesses. It cross-examined witnesses days together
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on irrelevant facts leaving aside the ©points in

controversy. It failed to conclude the cross-examination

of P.W.18 in 4 days. This conduct of the defence has been

reflected in the order sheet.

As noticed above, except P.W.1l, the defence has

failed to confront the investigation officer, (P.W.18),

in respect of the statements made to him by the witnesses

in course of investigation. Merely suggestions were given

to the witnesses to which they utterly denied. Learned

counsel appearing for the accused has drawn our attention

to certain statements of some witnesses regarding the

time and dates of their presence at the crime site or the

manner in which the incidents occurred which they saw or

heard from others. These are trifling nature, which can

be 1gnored because of the delay but the defence has

totally failed to point out any inconsistency 1in the

evidence of the witnesses with their earlier statements.

Learned counsel attempted to draw our attention to the

statements of the witnesses recorded by the investigation

officer which have been included in part II of the paper

book for a comparison with their testimonies made before

the Tribunal. We did not allow him to compare those
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statements with the testimonies of the witnesses on

simple reason that a statement of a witness made to an

investigation officer 1s not an evidence, either under

the general law or under the Act of 1973 and the Rules

framed thereunder and therefore, there 1is no scope to

draw inference by comparison. If this process is allowed,

there will be hardly any difference between the testimony

of a witness recorded on oath and a statement recorded by

a police officer 1in course of investigation. The

prohibition to use any statement of a witness recorded by

a police officer as evidence to prove a charge was

intended to recognize the danger of placing 1implicit

confidence in a record more or less imperfectly made by a

police officer, who would not necessarily be competent to

make an exactly correct record of the statement of a

witness with due regard to the provisions of law. Even a

novice law student, who has elementary knowledge on

criminal law knows that a statement of a witness recorded

by a police officer cannot be compared with the testimony

of such witness made on oath before the Tribunal.

What’s more, rule 47 of the Rules provides that

every witness shall swear an oath or make an affirmation
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in Form 12 prior to testifying before the Tribunal. Form

12 contains a statement to the effect that ‘I swear that

the evidence which I shall give in this case before this

Tribunal shall be true, that I will conceal nothing, and

that no part of my evidence shall be false’. A statement

made before a police officer cannot have the sanctity and

authenticity in the similar manner of a testimony given

by a witness on oath. Section 19(2) of the Act empowers

the Tribunal to ©receive 1in evidence any statement

recorded by an investigation officer being a statement

made by any person who, at the time of the trial, is dead

or whose attendance cannot be procured without an amount

of delay or expense which the Tribunal <considers

reasonable. So, 1in exceptional cases of the death of a

witness or 1in case of a witness whose statement was

recorded but his attendance before the Tribunal 1s not

practicable for any of the reasons, and if the Tribunal

is satisfied with the explanation offered Dby the

prosecution for its inability to produce a witness, it

may admit in evidence of any statement of a witness made

to an investigation officer and not otherwise.
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In this case those eventualities are totally absent

and the witnesses are very much available but due to the

neglect and intentional laches on the part of the

defence, it failed to confront the investigation officer

in respect of the statements made to him by the

witnesses. It 1s only 1n those eventualities, the

statement of a witness may be admitted in evidence if the

Tribunal is satisfied with the explanation given by the

prosecution. Therefore, there is no scope for taking

consideration of a statement recorded by an investigation

officer for the purpose of comparison with his testimony

made on oath.

We have held in Abdul Quader Mollal’s case that

there is nothing in the Act of 1973 or the Rules guiding

the procedure and the manner of use of a statement of a

witness recorded by an investigation officer at the trial

of a case. “Sub-rule (ii) of rule 53, speaks of

‘contradiction of the evidence given by him’. This word

‘contradiction’ is qualified by the word ‘examination-in-

chief’ of a witness. So, the contradiction can be drawn

from the statements made by a witness in his

‘examination-in-chief’” only, not with respect to a
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statement made to the investigating officer of the case

in course of investigation’, observed by this Division.

In the Act of 1973, the investigation officer has given

the discretionary power to examine a witness in course of

investigation either orally or he may reduce his

statement into writing under sub-sections (4) and (6) of

section 8. Sub-section (4) says, the 1investigation

officer may examine orally any person who appears to be

acquainted with the facts and circumstances of the case

in course of investigation. Sub-section (6) states that

the investigation officer may reduce into writing any

statement made to him 1in course of examination under

section 8. So, recording of the statement of a witness 1is

not mandatory. Therefore, the Tribunal has committed no

illegality in not infering contradiction of the

testimonies the witnesses 1in comparison with their

statements. More so, a contradiction between the two

statements of a witness cannot be perceived 1in any

manner-it may be inferred if the contraction is drawn to

the witness in accordance with law.

Defence Witnhesses
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Defence has examined 5 witnesses and exhibited some
documents to disprove the charges or in the alternative,
it may be said that it has examined witnesses and
produced documents 1in support of its plea of alibi. The
evidence of Md. Arshad Ali (D.W.1l) has been discussed
earlier. He admitted the fact of mass killing of the male
members of Sohagpur, Benupara and Kakar Kandi villages on
the day mentioned in the charge. He claimed that when the
army attacked his house, he took shelter at Singhimari
Khal located towards southern western side of his house
and after the departure of Pak army, he along with 4/5
others buried 7 deadbodies including his father. He also
admitted the formation of Sohagpur Bidhoba Palli by the
widows of martyrs. He exhibited two books ‘9=l ot 2feg™
eqra Tl A8’ ext-A and (WRFWME [E@ oRF FUR’ ext-B. In
cross—-examination, he stated that he did not see the
accused earlier and also did not know him. I have
discarded his evidence and observed that he 1is totally a
biased witness. More so, he did not implicate any members
of Razakars and Al-Badar forces 1in the said atrocities.
So, practically he was deposing against history of our

liberation struggle. Exts ‘A’ and ‘B’ also proved that
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local Razakars force participated in the massacre but he

was silent about their participation. The story of

Sohagpur massacre was widely published and it was one of

the atrocious inhuman acts perpetrated on this soil and

all the reports and books published over the killing

pointed fingers at Pak army and Razakars, Al-Badar

forces. Exts ‘A’ and ‘B’ were published in 2011 and 2012

respectively in course of the trial of the case against

accused Kamaruzzaman, and the authors did not mention the

names of local Razakars and Al-Badar forces with motive

only to create confusion in the minds of the people that

the accused was not involved in those atrocities.

Al-haj Askor Ali (D.W.2), a retired teacher also

admitted the killing of Golam Mostafa in August 1971, but

according to him, Golam Mustafa was killed by Pak army.

He was also totally silent about the role of Razakars,

Al-Badar forces and Peace Committee members as 1f there

was no existence of these forces during the liberation

struggle. I have discussed his evidence earlier and also

reproduced the reports published in the international

medias and books regarding the role of local paramilitary

forces particularly Al-Badar force, who not only
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collaborated the Pak army but also acted as ‘killing

squad’” in all crimes, but this witness did not say

anything in respect of this force. This shows the purpose

for which this witness was examined. Apparently, he

deposed 1in support of the accused being an activist of

the same political party. D.W.2 disclosed the names of

three persons who had collaborated the Pak army. He 1is

also a politically motivated witnesses 1is evident from

his evidence. I have discarded his evidence earlier on

assigning reasons. As observed above, the old documentary

evidence proved that Kamaruzzaman was the leader of Al-

Badar force and that he was arrested on the charge of

collaboration, but D.W.2 stated that the accused had no

complicity with Al-Badar or any other anti-liberation

forces. It 1is to be noted that when two disputed facts

arise Dbefore a Tribunal, one on the basis of old

documentary evidence and the other on oral evidence and

new documentary evidence published in course of the

trial, the old documentary evidence will prevail over the

second category of evidence.

Mohammad Hasan Igbal (D.W.3) is the son of

Kamaruzzaman. He exhibited his father’s educational
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certificates, some books, such as, ‘GKiEtii hxicivaxt™i ZwjKv Ext. —
D, ‘hxiciva MYnZ'v I vePviii Atblb” Ext. — E, ‘tkici mgq’ Ext. — E(1), ‘b 1bK Awgii 1k’
Ext. — E(2), ‘ibttb gi3tmby 1971°  Ext. — E(3), ‘GKiEtii 1eRq M Ext. — E(4),
‘gqgbimsn GKIEi> Ext. — E(5), ‘esjit tki “vaibzy hx “ijj ¢TI’ Ext. — E(6), ‘Adji
IgiQJ> Ext. — F, and ‘i~ cuwK b Aug 1966-71 Ext. — G. As observed above,
besides the oral evidence, the old documentary evidence
of 1971 proved that Kamaruzzaman was the leader of Al-
Badar force of the larger Mymensingh area including
Sherpur and that he was arrested in December, 1971, as
collaborator which is also an admitted fact. Some of the
documents were based on distorted facts published after
the change of the then government in August, 1975 and
repatriation of those who directly worked side by side
with Pak army and participated in the offences of Crimes
against Humanity. In some other documents, the name of
Kamaruzzaman was not mentioned, which did not prove that
accused Kamaruzzaman was not involved in those
atrocities. Some of them are not relevant for the
determination of the ©points involved in this case.

What’s more, the authors did not disclose the status

of those who were interviewed by them.
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Md. Kafil Uddin (D.W.4) is the elder Dbrother of

accused Muhammad Kamaruzzaman. I have discarded his

evidence earlier. In course of cross—-examination, he

expressed his ignorance on the question of his brother’s

status in 1971 that he was the office secretary of East

Pakistan Islami Chatra Sangh. Therefore, he did not deny

the prosecution’s claim that accused Kamaruzzzaman being

a leader of Islami Chatra Sangh in 1971 formed the Al-

Badar force. He, however, admitted that the accused has

performed different responsibilities of Jamat-e-Islami

political activities at the central level. There 1is no

doubt that the present leaders of Jamat-e-Islami were

also activists of Islami Chatra Sangh. On an another

query, he had expressed his ignorance that there was

existence of any army camps 1in the greater Mymensingh

other than the one at Ahmed Nagar. However, in another

query, he expressed his ignorance that in the camp set up

at Surendra Saha’s house, Muktijuddahs and Hindu

community people were tortured there. On the second

breath, he admitted that in the said camp, one Kamran was

the commander of the ancillary force, who perpetrated all

the incidents of Sherpur. Therefore, he not only made
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inconsistent statements, he had also impliedly admitted

that a camp was set up at Surendra Saha’s house, where

the Hindu community people and freedom fighters were

tortured. He volunteered that his brother was arrested

from Kamalapur Railway Station in late December, 1971. By

these two statements, this witness has passively admitted

the prosecution’s claim about the status of the accused

in 1971 and the torture, and the planning of the killing

of pro-liberation people in the camp set up at Suren

Saha’s house. He, however, denied the participation of

his brother in the atrocities in Sherpur, but in view of

his admission of his brother’s arrest in 1971, he has

admitted this fact also.

Abdur Rahim (D.W.5) made omnibus statement that he

did not hear that accused Kamaruzzaman was a Razakar or a

Al-Badar leader during the liberation struggle period. He

stated that he never heard about the same. Though he

claimed that he was a freedom fighter, he admitted that

he had no certificate. He expressed his ignorance on the

question on whether during the liberation struggle period

Razakars, Al-Badars, Al-Shams forces were raised. This

statement belies his c¢claim that Kamaruzzaman was not a
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leader of Al-Badar. In view of his claim that he had no
knowledge about the existence of auxiliary forces raised
in 1971, he is a biased witness 1is apparent. On perusal
of the defence evidence, it is evident that the witnesses
are not only politically motivated Dbut also made
inconsistent statements and no reliance can be placed
upon them. The Tribunal has rightly discarded their
evidence and I find no cogent ground to hold otherwise.

Superior Responsibility

The Tribunal has accepted the submission of the

prosecution that the evidence demonstrate it patently

that the accused has been charged with not only for

incurring individual c¢riminal responsibility but also

liable under the theory of ‘civil superior

responsibility’ under section 4(2) of the Act. This

responsibility, it has been observed, can be taken into

account as an aggravating fact to assess the degree of

accused’s participation to the accomplicement of criminal

acts. It was further observed that the accused has

participated to the commission of crimes in the capacity

as superior perpetrator and therefore, he may be held

responsible cumulatively under sub-sections (1) and (2)
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of Section 4. The Tribunal observed that the definition

of ‘Superior’ 1s not limited to military superiors, 1t

may also be extended to de jure or de facto civilian

superior. It was further observed that the evidence

depicts that the accused was a potential Al-Badar Bahini

leader having significant authority and effective control

over co-members of Al-Badar force particularly at the

camp set up at Suren Saha’s house in Sherpur and thereby

he incurs ‘superior responsibility’ for his acts forming

part of attack, «causing perpetration of substantial

crimes by the Al-Badar men of the camp. Such ‘superior

responsibility’ can be taken 1into consideration under

section 4(2) of the Act of 1973 as ‘aggravating factor’

in determining the degree of his culpability.

In this connection the Tribunal has considered the

jurisprudence developed by the International Criminal

Tribunal for the former Yugoslavia (ICTY) Appeal Chamber

in Prosecutor V. Delalic (Celebici case) Case No.IT-96-

21-A) judgment 20 February 2001 and Prosecutor V.

Bagilishema, Case No.ICTR-95-IA-T Dby the International

Criminal Tribunal for Rwanda (ICTR). It was further

observed that the accused was a commander of the Al-Badar
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camp set up at the house of Suren Saha, Sherpur and he
was the Al-Badar commander of greater Mymensingh region.
The authority of a ‘superior’ or ‘commander’ may not be
de jure in nature, it may be de facto too and it is not
needed to be proved by any formal documentary evidence.
De facto nature of superior position can be lawfully
inferred even from circumstances and relevant facts
depicted from evidence presented. The Tribunal, in this
connection has <cited the case of The Prosecutor V.
Blagojevic and Jokic, (ICTY) as under:
“A de facto commander who lacks formal letters
of appointment, superior rank or commission but
does, 1n reality, have effective control over
the perpetrators of offences could incur
criminal responsibility under the doctrine of
command responsibility.”

It was further observed that it 1s settled both 1n
ICTR and ICTY Jjurisprudence that the definition of a
‘superior’ is not limited to military superiors; it also
may extend @ to de jure or de  facto civilian
superiors. (Bagilisheman, Appeals Chamber, July 3, 2002,

para 51). It suffices that the superior had effective
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control of his subordinates, that is, he had the material

capacity to prevent the criminal conduct of subordinates,

the Tribunal observed. For the same reasons, ‘it does not

have to be established that the civilian superior was

vested with ‘excessive powers’ similar to those of public

authorities’. The Tribunal took the wview that the

doctrine of superior responsibility also extends to

civilian superiors only to the extent that they exercise

a degree of control over their subordinates which is

similar to that of military commanders. It cannot be

expected that civilian superiors will have disciplinary

power over their sub-ordinates equivalent to that of

military superiors in an analogous command position, even

no formal letter or document is needed to show the status

of ‘superior’. In this regard the Tribunal approved the

views taken Dby ICTR Trial Chamber in Prosecutor V.

Zigiranyirazo as under:

"It is not necessary to demonstrate the

existence of a formal relationship of

subordination between the accused and the

perpetrator; rather, it is sufficient to prove

that the accused was 1n some position of
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authority that would compel another to commit a

crime following the accused’s order.”

Let us now consider the question whether the

Tribunal was Jjustified in holding that the accused had

incurred aggravating criminal 1liability for the crimes

committed as he had not only participated to the

commission of the crimes but that his participation was

in the capacity of superior of the perpetrator. To

resolve the point it 1is pertinent to consider section 4

of the Act of 1973 and other connected laws.

Section 4 of the Act of 1973 reads thus:

“4.(l)When any crime as specified in section 3

is committed by several persons, each of such

person 1is liable for that crime in the same

manner as if it were done by him alone.

(2) Any commander or superior officer who

orders, permits, acquiesces or participates 1in

the commission of any of the crimes specified

in section 3 or is connected with any plans and

activities 1involving the commission of such

crimes or who fails or omits to discharge his

duty to maintain discipline, or to control or
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supervise the actions of the persons under his

command or his subordinates, whereby such

persons or subordinates or any of them commit

any such crimes, or who fails to take necessary

measures to prevent the commission of such

crimes, is guilty of such crimes.”

Sub-section (1) relates to joint liability and sub-

section (2) speaks of superior or command responsibility

to detar human rights abuses. In respect of the question

of joint responsibility, I would discuss lateron. Let us

now take wup the issue of superior responsibility as

provided under sub-section (2) of section 4. This

provision speaks of determining the degree to which a

leader can insulate from criminal culpability when the

criminal acts were committed by others but were caused by

either the 1leader’s lack of diligence or acquiescence

leading to subordinates not having scant regard for the

dictates of human rights. The history of the doctrine of

command responsibility dates back to antiquity. In the

bloody aftermath of the World War I, it became apparent

that those in military or civilian authority provided a

cornerstone for the good conduct of those under their
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command, and hence should carry some liability for their

actions. (Report Presented to the Preliminary Peace
Conference, Versailles, 29 March 1919, reprinted 1in
(1920) 14 American Journal of International Law 95). A

commission was established by the allies after World War

I to assess the responsibility of German officers rightly

assumed that a combination of power to intervene,

knowledge of crimes and subsequent failure to act should

render those concerned liable for the c¢rimes of their

subordinates. On the responsibility of the authors of the

War and Enforcement of penalties the commission proposed

that a Tribunal Dbe established to prosecute those who

ordered or abstained from either preventing or repressing

violations of the laws or customs of war committed.

(Ibid) .

Though the idea of an international penal process

fizzled out, the Commission’s proposals found expression

in the subsequent German national trials at Leipzing.

(Matthew Lippman, ‘Conundrums of Armed conflict: Criminal

Defenses To Violations of The Humanitarian Law of War’

(1996) 15 Dickinson Journal of International Law 1, 4-

20) . Two decades later in the aftermath of the World War
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II, the concept of superior responsibility was explicitly

codified as an international law norm with the adoption

of the Nuremberg and Tokyo Chaters (Charter of the

International Military Tribunal (Nuremberg Charter) at

the end of the war).

Command culpability is designed to encourage

military commanders and civilian superiors to fulfil

their legal duty to control the conduct of combatants.

There 1s an equitable impulse which 1is satisfied by

imposing primary, 1f not exclusive, responsibility on

high-ranking officials in seeking a full rendition of a

State’s conspiratorial design which may not be clearly

and coherently determined in a prolixity of individual

prosecutions of low-ranking subordinates. Failure to

impose legal control corrodes the integrity of the code

of conflict and could contribute to chaotic consequences.

The legal duty resting upon superior authorities requires

that they take all necessary and reasonable measures to

prevent the commission of offences. In the event that

such crimes already had been committed, there is a duty

to punish the perpetrators.



123

After the World War II trials, the application of

command responsibility went into a freeze. There were no

war crimes trials 1nvolving the doctrine of command

responsibility at the international 1level for close to

five decades. At the municipal level, the only noteworthy

event occurred in the aftermath of the publicised My Lai

massacre during the Vietnam Conflict. There was

considerable discussion on the concept of command

responsibility and its application to senior U.S.

military commanders. Though disciplinary action was taken

against a few senior officers and Captain Medina was

tried for a wviolation of US municipal law under the

Uniform Code of Military Justice for the acts of his

subordinate, Lieutenant Calley, neither the Medina Case,

which resulted 1in an acquittal, nor the disciplinary

action resulted 1in a significant development of the

doctrine.

One Jjurisprudential 1line has been to treat it as

responsibility of the superior for the crimes committed

by his subordinate. (Prosecutor V. Akayesu, Case No ICTR-

96-4-T, judgment September 2, 1998). Whereas another has

been to treat it as a separate offence of dereliction by
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the superior of his duty to properly supervise the

subordinates. Recent Jurisprudence supports the latter

interpretation. (Prosecutor V. Oric, Case No IT-03-68-T

judgment June, 30, 2006). In general term, in Oric it was

held that four elements must be proved for a person to be

held responsible as superior.

(1) An 1international crime has been perpetrated by

someone other than the accused; (2) there existed a

superior-subordinate relationship between the accused and

the perpe