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IN THE SUPREME COURT OF BANGLADESH
HIGH COURT DIVISION
(SPECIAL ORIGINAL JURISDICTION)

WRIT PETITION NO. 12257 of 2012

IN THE MATTEROF:

An application under Article 102 of the
Constitution of the People’s Republic of
Bangladesh.

And
IN THE MATTER OF:
Mohammad Shahjahan
................... Petitioner

Versus
Bangladesh represented by the Secretary,
Ministry  of  Local Government, Rural
Development and Co-operatives, Government of
the People’s Republic of Bangladesh, Bangladesh
Secretariat, Ramna, Dhaka and others
............... Respondents
Mr. Md. Idrisur Rahman, Advocate
....... For the petitioner

Mr. Tufailur Rahman with
Mr.Abdullah Al Baki, Advocate

...... For the Respondent No.6
Mr. Motahar Hossain, D.A.G

....... For the Respondent No.1.

Heard on: 03.11.2013
Judgment on: 20.11.2013

Present:
Mr. Justice M. Moazzam Husain
And
Mr. Justice Md. Badruzzaman

M. Moazzam Husain, J

This Rule was issued calling in question an order vide Memo

No.=z</TEMH-98/q0/0q(-1)/¢d0  dated 30.08.2012 issued by the

Respondent No.1 under the signature of Respondent No.2 whereby this
petitioner, a Union Parishad Chairman, was placed under temporary
suspension following a no-confidence motion passed against him on the

charge specially of corruption.
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Facts, in brief, are that the petitioner is the Chairman, Borikandi
Union Parishad, Nabinagar, Brahmonbaria, elected for a term from 2011 to
2015. He took over office as chairman following publication of the list of
elected chairmen/members of Union Parishads in the official gazette on
19.06.2011. While he was functioning as such all the twelve members of the
Union Parishad brought a no-confidence motion against him on allegations
of gross misconduct including misappropriation of public fund by abuse of
office. The no-confidence motion was addressed to the local Upazila
Nirbahi Officer, (hereinafter referred to as the “UNQ”) as per law. The UNO
having received the same by his Memo No. 182 dated 04.03.2012 appointed
a one-member inquiry committee comprising of Upazilla Livestock Officer to
inquire into the matter and submit report. The inquiry officer accordingly
issued a notice (Annex-C) on 11.03.2012 along with a copy of the said no-
confidence motion asking the petitioner to show cause within 22.03.2012.
Having received the show-cause notice the petitioner submitted in writing a
reply (Annex-D) on 22.03.2012 denying all the allegations made therein.

The inquiry officer, however, was not satisfied with the reply
submitted by this petitioner. He addressed the Chairman another notice on
22.3.2012 (Annex-E) saying that the reply given by him was not satisfactory
and asked him to be present at the venue of local-inquiry (mentioned
therein) to be held on dates fixed with preparations to meet charges against
him. The local inquiry was accordingly held on the dates fixed. On inquiry a
number of allegations were found proved. Thereafter, a meeting of the
Parishad was held on 16.5.2012 in which the no-confidence motion was put
to vote. And all the twelve members of the Parishad voted in favour of the
motion thus the motion was finally carried through against the petitioner by
12/1 votes.

The inquiry officer by his office Memo dated 23.5.2012 submitted

the report to the Respondent No.4 (UNO) who in his turn forwarded the
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report to the Respondent No.3 (DC, Brahmonbaria). The Deputy
Commissioner, by his office Memo dated 05.7.2012 forwarded the report to
the Respondent No.1 with his opinion that allegations of corruption and
misconduct under section 34(kha) and (gha) were found proved against the
chairman and he was removable from his office. The Government having
received the papers connected with no-confidence motion issued the order
placing the chairman under temporary suspension under the signature of a
Deputy Secretary (LGRD) which is under challenge before us.

Mr. Idrisur Rahman, learned Advocate, appearing for the petitioner
submits that the Government has no authority to suspend the petitioner
under section 34(4) of the Local Government (Union Parishad) Act, 2009. He
did not, however, explain how the Government is so powerless and how the
petitioner would have been benefited by other orders that might be passed
against him. He next submits that in issuing the impugned order of
suspension the authority violated the principle of natural justice inasmuch
as he was not allowed right to defense enough for the gravity of the
allegations. His final contention is that the impugned order is tainted with
mala fide issued at the behest of quarters inimically disposed to the
petitioner. We have closely examined the records. We find nothing therein
which might be construed to mean that the petitioner has been deprived of
his right to be heard. Rather the records show otherwise. Two show-cause
notices were issued to the petitioner on two phases of inquiry and the
petitioner, amongst other things, responded the queries by submitting
written-reply. More so, he did never raise objections to the inquiry process.
So far as mala fide is concerned, it is not a case merely to be made but must
of necessity be made out which is sadly lacking.

Here is a case in which a Chairman of a Union Parishad has been
placed under temporary suspension by the Government following a no-

confidence motion passed against him and he is still moving under the
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shadow of his office with his designation as ‘chairman under temporary
suspension’.

Reverting back to law, it appears that section 34 and 39 of the Local
Government (Union Parishad) Act, 2009, provide for procedures to be
followed for removal of chairman/members of Union Parishad through
disciplinary proceedings and possible actions to be taken during and at the
conclusion of the proceedings.

Section 34 of the Local Government (Union Parishad) Act, 2009 reads

as follows:
“(1) th 11T tKb ciilf™i tPquigib ev m™im'i rei'tx
Dc-aviv (4) G elYZ Acivfa AcmiitYi Rb™ Kihpg Avis
Kiv nBgiQ A_ev Zinii tei‘tx tdSR vix gigjiq ArfthiMcT
ArrvjZ KZK MniZ nBqiQ A_er Aciva ArijZ KZK
Agtj thlqr nBqdQ, tmBITIiT wbawiZ KZcivi giz
IPquigb A e m™m" KZK 9lgZv cigM crilf i1 v
clicSr A_ev ckimubK T10IKitY mgiPib by nBij, miKuvi
IjiLZ At iki giatg tPgrigib A _er mmiK migigKfiie
eilv KiiiZ cuite|
(2) Dc-aviv (1) Gi Aaith migigkfite eilvi 1 Atk
c b Kiv nBfj A"k cuBi 3 (1Zb) vtbi gfa" msiko
tPquigb aviv 33 Gi leabgiZ ibewPZ c'itbj tPqrig'ibi
IbKU “wgZ n vSi Kiiteb Ges D3 c'itbj tPquigib
migigK eily KZ tPquig'ibi tei‘tx AvbiZ Kihpg tkI by
nlqi chS A_ev tPquig'b AcmwiZ nBij Zwvi  1j bZb
tPqvigvb thewPZ by nlqi chS “wgZ cijb Kiiteb|
(3)  Dc-aviv (1) Gi Aadb ciilt™i tKb m™miK
migigKfite eili i Ad k cTvb Kiv nBfj D3 m™im'i
lei‘tx AibxZ Kihpg tkl by nlgy chS A_er D3 m™m’
AcmwiZ nBfj Zmvi 1j bZb m™m" wbewPZ bv nlq chS
clilf™1 mxSuig Aci GKRb m™m™ D3 “wgZ cijb
Kiieb]
(4) fPqigb ev m™m” Zwwi xq ¢ nBiZ AcmiYth
nBieb, hi™, 1ZibN
(K) hiBmaz KiaY eWZiitK ciilt™i ci ci Zb mfug
Abci Z iKb;
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(L) ciil™ ev itéi vi_i nubKi tKib KihKjvic RioZ
_iKb, A _ev “bwZ e AmTWPIY ev "biZK 6jbRibZ tKib
Acivia ™ vlxme™ nBqr ~UcwB nBav _viKb;
(M) Zinvi “wgZ cvgb KiitZ A xKvi Kiib A_ev kviniK e
gibimk Amigt i KvitY “wgZ cijtb Aqig nb;
(N) Am™wPiY e TgZvi Ace'enviii t7utl vl nb A _ev
cilt™i tKb A_ e moGEi tKib fHiZ mab ev Drii
AZmiZi ev AcctqriMi Rb™ “vgx nb;
(0) GB ABtbi aviv 26 (2) Abhgx tbePibi Athwi™ 1Qtjb
eljqvibePibi ci hi™ cgwYZ ng;
(P) ewlK 12 (evi) W gumK mfvi 1j bbZg 9 (bq) WU
mfv MnYih™ KviY e"ZxZ Abdb KiiiZ e nb;
(Q) wbewPbr e’tqi inme “wLj bv Kiib iKsev “wLjKZ
inmiie AmZ"Z_" ¢ wb Kfib; A_ev
(R) 1ebv AbgiZiZ t°k Z'W Ktib A _er AbgiZpig 7k
Z'viMi ci tmLvtb Abbigw™Zfite Ae Wb Ktib]
e WLt GB Dc-avivg 0AM Wi Yl erjiZ flgzvi Aceveni,
KZie" Aefnjyv, “bwzZ, RbcwzZ 1 B'QKZ Kkimbl
eSiBie]
(5) miKvi ev miKvi KZK wbaniZ KZcq[, miKwi tMIRIU
Ait"K @iy, Dc-aiiv (4) G DijiLZ GK e GKwaK KuitY
tPqvigvb ev m™m"tK AcmiiY KiitZ cwitet

Zte kZ viK th, AcwitYi mxvS Poi§ Kiievi
cle lela fgiZvieK Z°S KiiZ nBie I Aifh3iK AZicl
mg_tbi mthiM v"1Z nBie]
(6) tKib tPquigb evm™m” Gi AcmiiiYi c ve, miKvi e
miKvi KZK wbaniZz KZcq KZK Abigi"b juifi ci 1Zib
Zirqliyfite AcmwiZ nBieb|
(7) cilf’i tKib tPquigb er m™miK Dc-aviv (5)
Abhvgx Zinvi ¢™ nBfZ AcmiiY Kiv nBtj 1Zib miKvi KZK
ibawiZ KZciqli KU D3 At tki Zwil nBiZ 30 (iTk)
I"tbi gta” Awcj KiiiZ cuiteb Ges Awcj KZcq D=3
Auc iU 1b®GIE by nlgy chd AcmiiY At kiU TIMZ 1Ltz
cwiteb Ges AncjKvixtK e3e" cvibi mihiM “vibi ci
D3 At kiU criezb, ewZj evenij iwLiZ cwiteb]
(8) Awcj KZcq KZK Dc-aviv (7) Gi Aaib ¢ E Atk
PoiS eljaqv MY" nBie|
(9) GB ABfbi Abvb" ieavtb hinv 1IKQB _vKK bv tKb, GB
aviv Abhugx AcmwiZ tKib €3 tKib ct™ maiko ciili™i
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KihKitji Aeikd tggyi™i Rb™ ibewPZ nBevi thiM™ nBieb
bvlll

Section 39 of the Act reads as follows:

“(1) GB avivi veasb mvictq ciilt™i fPquigib, m™m" e
ciil™1 Dci mbrré ArfthiM Abv v ¢ ve Aibgb Kiv
hiBte]

(2) Dc-aviv (1) Abhvgr Abv v ¢ ve ciilf™i msLWiid
m im'i It vjiLZfie DciRjv ibewnx Avdmiii 1bKU
ciili™i th tKib GKRb m™m" e'3MZfite “wLj Kiiteb]
(3) Abi v c e cuBi ci DctRjv ibeinx Admii 10 (Ck)
Kihi"eimi gta” GKRb KgKzv ibigM Kiiteb Ges D3
KgKzi ArffhiMmgini 1eliqg e3e” ¢ vibi Rb™ 10 (k)
Kihi"etmi mgq c b Kiigy Arfh3 tPquigb ev m™miK
KiiY “kufbvi thwUk ibieb |

(4) Reve miSvIRDK weteiPZ bv nBtj Dc-aviv (3) Abhigx
ibh= KgKZy Reve cuRi AbiakK 30 (1Tk) Kihi"etmi gfa’
Aby v ¢ vie th mKj ArfthiiMi eYby Kiv nigiQ, tm mKj
ArfithiM Z™$ Kiiteb]

(5) Z°18 ArfthiMi mZ'Zv cgwYZ nBij Dc-aiiv (3)
Abhigr 1bh3 KgKZy AbiaK 15 (ctbi) Kvhireimi gia’
Arfh3 tPquigb ev m m'mn msikd mKj 1bewPZ m™im’i
KU mfvi thulk tciY iidZKiYceK crili™i ietkl mfy
Aineb Kiiteb]

(6) iPquigvtbi teitx Abi v c ei 1T c'vibj
tPauigb (gibmiti) Ges tKib m™im’i wei‘fx Abi v ¢
vei 11T cii £ 1 tPovigb mFig mFiciZZ Kiitebt

Zte kZ K th, tPqiigivb ev c'ibj tPquigiibi
Abci ¥ZiZ Dci Z m m'MiYi gfa® GKRb m™miK
HK giZi vFiEtZ mFiciZ ibewPZ Kiv hiBie|

(7) Dc-aiiv (3) Abhvgx 1bh= KgKzi mfig GKRb
chiefIK inmie Dci Z _wKieb]

(8) Dc-aviv (1) Gi DiTtk™ AviZ mful whgSY einfZ tKib
KiiY Quov 1MZ Kiv hiBte bv Ges tgw ibewPZ m™m" msLvi
“B-ZZxqisk m™m” mgStq mfvi tKvivg MIVZ nBie]

(9) mfv Ti* nBevi 1Zb NoWii gta” Db=3 AvjwPhii gvaig
imxyS MnY mae by nBfj Abv v ¢ veilli Dci tMicb e'vjiUi
ga‘tg tHU MnY KiitZ nBie|
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(10) mfi mhiciz Abi v ¢ vtei cif ev lecty tKib
cKK" gZvgZ cKik Kiiteb by Zte izib evjiUi gva'tg Dc-
aviv (9) Abhvgx tHWU ¢ vb KiitZ cwiteb 1KS 1Zib ibYigK
el 1igZxq thu 1" 1Z cwiteb by|

(11) Abv v ¢ el Kgetql 9 (bg) Rb m™m" KZK iU
MnxZ nBiZ nBie|

(12) Dc-aviv (3) Abhigx lbh= KgKzy mfv Tkl nBevi ci
Aby v ¢ el Kic, evjU tcaii, tHiUT djdjmn mfi
KihieeiYr ¢ Z Kriqr AiblsK KiIMRcTmn miKutii bKU
tciY Kiiieb]

(13) miKvi, Dch3 ietePbv Kiitj, Abi v c ve Abig™b
A_ev Abbigy™b Kiite]

(14) Abiv ¢ veil cigiRbxg msL'K tHitU MniZ by nBij
A e tKvivigi Afite mfv AbidZ bv nBtj D3 Zuiili ci
6 (Qg) gim AiZpwsS bv nBtj msikd tPquigib e m imi
lei“tx Abic tKib Abi v c e Aibgb Kiv hiBfe by]

(15) crilf™i tPouigb ev tKvb m™im"i “wqZfvi MniYi 6
(Qg) gdmi gia” Zwvi 6 (Qg) gdmi gia” Zwvi rei‘ix
Aby vc ve Aibgb Kiv hiBte br|”

A plain reading of the provisions of law laid down in the above two
sections suggests that between the two, section 34 is more comprehensive
and provides a self-contained scheme of disciplinary actions against
chairman/member(s) of Union Parishad including initiation of proceedings
on grounds specified therein, temporary suspension during proceedings,
forwarding proposal for removal, approval or no-approval of the proposal
by the government, and finally privilege of appeal against order of removal,
if any, published in the official gazette.

Likewise procedure laid down under section 39 also leads to
removal of the chairman/member(s) from office, but by democratic
process. Under this section provisions are laid providing removal through
no-confidence motion passed by a certain number of Members in Parishad.
Section 39 provides how to bring no-confidence motion on specific
allegations; procedure of inquiry; motion put to vote in Parishad and finally

forwarding the same to the government for approval, if passed by requisite
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number of votes. Law, however, empowers Government to accord or not to
accord approval to the no-confidence motion sent to it. Although section
39 does not say anything of the government’s power beyond approval or
no-approval it is fairly deducible from the scheme of law contained in
sections 34 and 39 that once approval is given to the no-confidence motion
by the government the office of the outvoted chairman/member stands
vacated. What is left thereafter for the government is to formally remove
the concerned chairman/member from office by an order published in the
official gazette.

In the scheme of sections 34 and 39 there is no scope for a chairman
or member removed from office pursuant to proceedings under section 39
to seek relief in appeal. The appellate forum created under sub-section (7)
of section 34, is exclusively meant for chairman/member against whom
proceedings under section 34 is taken and is removed by order published in
the official gazette as required under sub-section (5) of section 34.

Section 34(1) provides for power to place an indicted
chairman/member under ‘temporary suspension’ during pendency of the
proceedings, not after conclusion of proceedings. Suspension literally
means- ‘the act of debarring for a time from a function or privilege’. It
means temporary deprivation of one’s office or position. The suspended
officer does not cease to be public servant; he is only prevented from
discharging the duties of his office for the time being. A concluded
proceeding logically and indeed is followed by a final order, ie, either order
of discharge or any order awarding suitable punishment.

This was a case for the government either to approve or not to
approve the no-confidence motion sent by the inquiry officer through the
Deputy Commissioner and, if approved, to remove the chairman by an
order published in official gazette. Nothing of the kind was done. The

government instead, placed the chairman under temporary suspension
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which is plainly incompatible with the stage of the proceedings and is
grossly perverse.

The impugned order of temporary suspension has left an otherwise
decided matter totally undecided. The issue might have been settled once
for all by way of approval or no-approval to the no-confidence motion. But
things were set to linger years together by an apparently wrong order
passed for reasons yet not known.

Mr. Motahar Hossain, learned DAG, submits that the petitioner was
removed from his office by vote of no-confidence on specific charges of
corruption and the motion was passed by 12/1 votes that means by all the
members of his Parishad. Such a chairman, he insisted, should not be re-
instated in office on mere technical defect in the order. Mr. Tufailur
Rahman, learned Advocate, appearing for added Respondent No.6, found it
difficult to defend the order of temporary suspension in the peculiar facts
but adopted the argument of the DAG that it is in the public interest that
the petitioner should not be restored to office.

The allegations are grave. But the gravity of offence cannot justify
an order not only defiant of law but also deterrent to progress of
democratic practices sought to be established by the legislature. The order
of temporary suspensions passed where it is plainly unwarranted by law
whereas not explicable upon any proposition of innocence smacks of
malice. The order, in the sense, is vitiated by malice in law. It seems to us to
be an eminently fit case where interference is called for.

To sum up:

1. Sections 34 and 39 of the Local Government (Union Parishad)
Act, 2009, provide for two separate but parallel procedures for
removal of chairman or member(s) of the Union Parishad. Either
of the proceedings may be resorted to for the purpose.

2. Since Parshad is a democratic institution ordinarily no-confidence

proceedings should get preference over ordinary disciplinary
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proceedings so that democratic values can take roots at all levels
of the society.

3. Although the office of the indicted chairman/member stands
vacated with approval given by the government to the no-
confidence motion the vacancy should be given formal shape by
an order of removal published in official gazette. This will,
however, not entitle the chairman/member removed under
section 39 to the right of appeal provided under sub-section (7) of
section 34.

4. The chairman/member against whom no-confidence proceedings
is initiated as per section 39 cannot be deprived of his/her right to
vote on ‘no-confidence motion’.

For what we have stated hereinabove, we find merit in this rule. At
the same time, we do not think that relief can be given absolutely in terms
of the rule without frustrating the result of otherwise valid proceedings.
Fitness of things, therefore, requires that the impugned order of temporary
suspension be declared void and the case be sent back to Respondent No.1
with necessary directions to cure the defects.

In the result, the impugned Memo of temporary suspension is
declared void and ineffective and the Respondent No.1 is directed to pass
appropriate orders as required by section 39(13) of the Local Government
(Union Parishad) Act, 2009, on the no-confidence motion received by it and
dispose of the matter in accordance with law within thirty days from date of
receipt of this judgment.

This rule is thus disposed of with the aforesaid direction. No order as
to cost.

Order of stay granted earlier is hereby vacated.

Communicate copies of this judgment at once.

Md. Badruzzaman, J

| agree


http://www.pdfcomplete.com/cms/hppl/tabid/108/Default.aspx?r=q8b3uige22

