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JUDGMENT

A.B.M. KHAIRUL HAQUE, C.J. :-

c g B

Avcxj vigir 1 cv_ugK AvijvPby
1] cvic t nBiKW wefiM KZK msieavb (Tigqi k
msikvab) AvBb, 1996 (1996 Gi 1lbs ABb) Gi "eaZv c b
miVK nBgviQ wKbv AT Avcxtj tmB ck DEveb Kiv nBgviQ]
cKZciql msieavb (Tigqv™ k msikvab) ABb,1996 (1996

Gi 1bs ABb) Gi ABbMZ Ae b wbi‘cY AT Avcxtji wePvh

elql

2] msiqIi3 Avi K t 10/05/2011 ZwiiL ivg c vbKvij

ibtev= AviTk ¢ vb Kiving t



“It is hereby declared:

(1) The appeal is allowed by majority without any order as to costs.

(2) The Constitution (Thirteenth amendement) Act, 1996 (Act 1 of 1996)
is prospectively declared void and ultra vires the Constitution.

(3) The election of the Tenth and the Eleventh Parliament may be held
under the provisions of the above mentioned Thirteenth Amendment
on the age old prinicples, namely, quod alias non est licitum,
necessitas licitum facit (That which otherwise is not lawful, necessity
makes lawful), salus populi suprema lex (safety of the people is the
supreme law) and salus republicae est suprema lex (safety of the
State is the Suprme law).

The parliament, however, in the meantime, is at liberty to bring
necessary amendments excluding the provisions of making the
former Chief Justices of Bangladesh or the Judges of the Appellate
Division as the head of the Non-Party Care-taker Government.

The Judgment in detail would follow.

The connected Civil Petition for leave to appeal No.596 of 2005 is

accordingly, disposed of.”

3] nvBiKW KZK i“jJRvix t AT ArvjtZi GKRDb ieA

G WiFviKU gildg M. Saleem Ullah Tiqv™ k msikvab AvBibi “eazv
DIvcb KiZzt nBfKwW wefviM GKiU ixU tgvKvI gy, ixU iciUkb bs
4112/1999 “vigi Kiib] TiLv Kvix ciqli weA G WiFiiKU
ginv giK keY KiZt nBiKW wefiMi GKiIU feA ewsjvi Kk
mikKvi ciq miPe, ABb 1 msm~ welgK gsSYvjg 1 AbVb”
ciZev xMiYi1 eivel GKiU Rule Nisi wbaijiLZ Fvie 25-1-2000
ZwiiL Rvix Kfit

Upon hearing Mr. M.1. Farooqui the learned Counsel for the petitioner in
support of the petition and the learned Attorney General appearing for the
Bangladesh who opposed the petition and as serious points of constitutional
importance emerged out of the arguments of the learned counsel and the learned
Attorney General, let a rule nisi be issued upon the respondents calling upon
them to show cause as to why the impugned Constitution (Thirteen Amendment)
Act, 1996 (Act No. 1 of 1996) (Annexure “A” & “A-1 to the petition) should

not be declared to be ultra vires of the constitution of the People’s Republic of



Bangladesh and of no legal effect and/or pass such other or further order or

orders as to this court may fit and proper.

4] ciZev x cq[F= KiY t essjvi k tdWwitij BDibgb
Ae Rbwgom Gi mFiciZ Rbve Avgibjn Kiei Gi Avie ibi
MFIEIZ nBiIKW wefM Brnvi 19-4-2000 ZwitLi Avi~ ketj
ZnviK 5bs ciZev x wnmvie cI[F= Ktii| ZvnvQuov, Avlqgvgx §xM
1 esjvi k RvZxgZvev'x ~jJ Gi gnimPxediqi Avie b pig
AV VJZ Brnvi 25-4-2000 ZwiiLi Avi"k eij Zvnw MiK
h_viiig 6 1 7 bs ciZev x inmvie cq[F= KiZt Zvnvi~ 1 eilvel

Rule Rvix nq|

5] Reve, cZ’Ei BZWw™ t 1,5 1 6 bs ciZev xcTl

c_K c_K affidavit in opposition ~wL J Kuiqgv RulewU Discharge cv_bv
Kii] " 1Lv Kvixciq] GKw Supplementary affidavit I GKuU affidavit in
reply “wiLj Kiv nq|

6] WiFkb fetA Tbvbx t nBiKW iefuiMi wePviciZ

Shah Abu Nayem Mominur Rahman 1 wePviciZ Md. Abdul Awal mgbiq MwWZ
GKiU Division Bench G 21-7-2003 ZwitL fgvKvEIgwU Tbvbx Avio
ng] vwK3 Tbvbx Kvij cZxggb nqg th Tigqv™ k mstkvab AvBbiU#
“eaZv cm¥% BiZcie ixU iciUkb bs 1729/1996 ("mq~ tgvnve§™
gikDi ingvb ebvg ewsjviTtki 1véciZ 1 Abvwb?) tgvKvigvq
DEvcb Kiv nBguwQj, vK3 wePvi ciZ Md. Mozammal Haque 1 wePviciZ
M.A. Matin mgbfg MwWZ Division Bench TKvb Rule Rvix bv Kiiqv 25-7-
1996 ZwiiL wbaigiLZz msiqii3 Avi "k c vb Kuigv wciUkbuU
LwiR Kiib t

“Since the provisions of the 13™ Amendment Act, as it appears to us, do
not come within definitions of alternation, substitution or repeal of any provision
of the Constitution and since for temporary measures some provisions of the
Constitution will remain ineffective, we do not find any substance in the

submission of the petitioner that Article 56 of the Constitution had been in fact



amended by 13™ Amendment Act. On the face of the 13™ Amendment Act it
appears that those provisions were made only for a limited period for ninety
days before holding general election after dissolution of the Parliament or before
expiry of the Parliament. We find that no unconstitutional action was taken by
the legislature and as such we do not find any reason to interfere with 13"
Amendment Act, we do not find any merit in the application and accordingly it

is summarily rejected.”

7] enEil teA MVibi mcwik t ezgvtb ixU tgvKVTgyvq
(ixU icwkb bs 4112/ 1999) ieA wePviKe>~ nBiKwW ieFviMi
Dciiv= Avi tki minZ wgZ fcevlY Kiiqv welqwl Tbhvbx Kiievi
Rb”™ GKwW Full Bench MVb Kuwievi Rb"™ 21-7-2003 ZwiiL
ibeijiLZ gZcKvk Kuwiqv gvbbxg cab wePviciZz eivel tck
Kiibt

Since we could not agree with the earlier decision in the case of Syed
Md. Mashiur Rahman on the issue of validity of Act 1/96, we refrain from
entering into other issues raised in the writ petition and did not take into our
consider any submission on the issue of violation as to or destruction of basic
structure of the Constitution, though we have mentioned hereinabove in the
context of understanding the issue of “amendment” of Articles-48 and 56 of the
Constitution, and the same should not be treated as our opinion or observation
on the issue of “violation or destruction of the basic structure of the
Constitution”, more so when we have not given any hearing on that issue.

Accordingly as submitted by the learned Advocates on behalf of the
petitioner and respondent No. 6 as well as by the learned Additional Attorney-
General we are of the opinion that it is proper case for referring for a decision by
Full Bench as per provision of chapter-VII of the High Court Division Rules.
Having regard to the gravity and importance of the issues raised in the writ
petition, including that of destruction of basic structure of the Constitution, we
are of the opinion that the Full Bench, if constituted, should decide all issues
raised in the writ petition and particularly the issue whether the Act 1/96 has
caused amendment in the provisions of Articles-48(3) and 56 of the Constitution
requiring assent thereto through referendum as contemplated by Article-
142(1A), (1B) and (1C) of the Constitution.

Accordingly let this matter be placed before the learned Chief Justice for
necessary order for a decision by a Full Bench as required under Rule-1 of

Chapter-VII of the High Court Division Rules.



AZtci, gbbxq cab wePviciZz wZbRb wePviciZ mgbiq
GKuwU Full Bench MVb KiZt AT ixU igvkKvIgwU rbvbxi wbi~k c™vb
Kiib]

8] Full Bench G Tbvbx t Thibx AiS nBiKW wefviMi

GKwU Full Bench Tiqv~ k mstkvab ABbiU "ea tNvIYv Kiiqv Rule wU
LwiR Kii |

“BwU cv_wgK welgmn tgw cvPwU welq Full Bench wetePby
Kti ] cov_igK wePvh velgdq wbzifct

K) whether the petitioner had the necessary locus standi to challenge

the impugned amendment,
L) whether the writ petition is hit by the principle of res judicata.

Full Bench Dctii ~BwJ wePvh welgB ixU ~iLv Kvixi ciql
b E Kiti |

Full Bench Dciiv= wePvh welq weiePbv KwiiZ hvBqgv K.M.
Rahman V. Bangladesh 26 DLR (AD) 44, Dr. Mohiuddin Faruque V. Bangladesh 49
DLR (AD) 1 Ges ETV Ltd. V. BTRC 54 DLR(AD) 130 tgvKvlgv_wgi iviqi
Dci wbFi KizZzt AT ixU fgikvlgwU “vigi KwifZ ~iLv Kvixi
locus standi 1wnqviQ ewgqv TNvlYv Kt |

Res judicata ZE moiU Full Bench Gi wbKU cui wTZ nqg th
eZgb XU TtgwKvlgvi TiLv Kvix ctei xU uicwWkb bs
1729/1996 tgvKvlIgvq ~iLv Kvix wQifjb bv ev Zvnvi~ 1 gta” Ab”
tKvb cvi K ciZibiaZg K mouK (mutual representative character)
IQF§ bv] GB KviiY eZgvb ixU $gvKvIgv Res judicata ZE@viv ~6 bq

e g qv Full Bench gZ cKvk Kiti |

Abvb" cavb vePvh welg_uj wbxei“‘ct

M) whether the impugned amendments require referendum under sub-
article (1A) of Article 142 of the Constitution.

N) whether the impugned Act, bringing the amendments in the

Constitution, is destructive of the principle of democracy,



O) whether the amendment of Article 142 by adding clauses (1A), (1B)
and (1C) thereto by the Second Proclamation (Fifteenth Amendment) Order,
1978, can be said to be a valid constitutional amendment.

ZwnvQuov, wePvi wefviMi  vaxbZv mspwsS welquUl Full Bench
ietePbv Kti |
Full Bench Gi 1ZbRb 1eA wePviKe>~ GKgZ nBqv Rule wU

Discharge Kfib, Zte Zvnviv ctZ"tKB c¢c_K c_K ivq c vb Kfib]

9] 103 AbLbIQf i Aaxtb mwUuidiKU c vb t ivqg

c vb Tkil T iLv Kvixi Avie b weiePbv KiZt Full Bench msieavibi
103 Ab1'Q™ Gi AvlZvg GB gifg mwUidiKU c vb Kii th

giggwur minZ msieavb-evL'vi welq ABibi _i1“ZcY ck RioZ

ninqviQ|

nBiKW we® WM mibwi~ 6Fvie DijL bv Kwiijl cKZ civ
msieavb (Tigqv~™ k mstkvab) ABb,1996 (1996 Gi 1bs ABb)
Gi ABbMZ Ae b ibi‘cYB mwsieawbK _i‘lcb ck 1 AT
Avcxj vefviMi gj vePvh ielq]

AZtci, Avcxj weftviM velqu Avcexg inmvie bi = Kiv
nqgl ZvnvQuov, IxU T iLv Kvix Avi GKiIU c_ K Civil Petition for Leave
to Appeal No. 596 of 2005 ~vigi Kii] Brnvl Avexjwi minZ GKiT ivlLv
nq|

Avcxj Kvix Avie~tbi fciqiZ weA Chamber iePviciZ Zvnvi
14-12-2010 ZwiiLi A~k eij Avcxjw 10-1-2011 ZwiilL
Thvbxi Rb™wbaviY Ktib]

AZci, 1-3-2011 ZwiiL Avcxgwi Tbvbx Avie nql

10| nvBiKwW wef®viMi ivq chvijvPbv t c_igB Avgiv

nvBiKvU we®viMi Full Bench Gi 1vg AvijvPbyv Kiie |



cieB ejv nBgviQ th gj wePvh welq weiePbvi cte Full Bench
c_ig BwW cv_.ugK welq, h_v, ixU “i1Lv wUi i9TYxqZv I res
judicata ZE@viv ewi Z wKbv Zvnv vetePbyv Kii |

Full Bench Gi 1Zb Rb weA ePviKe>> GKgZ nBijl
ciZtKB c_K c_K ivqg c Vb Kfib]

c_1gB wePviciZ Md. Joynul Abedin Gi AvijvPbwU wetePbvqg
JIlgunBj| vZib Zvnvi ivigi c_ig " iLv Kvixi wbiR1 Locus standi
I ~iLv WU res judicata ZE@viv ewiZ wKbv Zvnv cv_igK iePvh welq
inmvie wveiePbv KuiqviQb |

th tKvb ixU tgvKvEgvq, wetkl Kiiqv Zvnv hwm Rb v_gjK
U fgyKvlgy nBgv _viK tmiqfT ~iLv Kvixi locus standi we lquU
AZ'S _i1'ZcY] KviY, th tKvb €= msieavtbi 102 Abi’Qf i
AvlZvg mcxg tTKviUi nBiKwW wefviMi GB weikl Aw™ 9qrgZv
hWPTv KiitZ cvii bv] vZib th 102 Abi"Qi~ i AvlZvg GKRb
msqI[a ew= c_1gB Zvnv cvzZwdZ KiitZ nBie|

XU 1Ly Kvix Zvnvi ixU " iLvi 1 2 ~dvg Zvnvi locus standi
cmiZz wbaijiLZ e=e” c vb KviqviQbt

“Your petitioner is a citizen of Bangladesh. He is a practising Advocate
of the Supreme Court of Bangladesh and holds the Constitution of the
Republic in high esteem. It is the sacred duty of every citizen to
safeguard and defend the Constitution and to maintain its supremacy as
the embodiment of the will of the people of Bangladesh. Your petitioner
is also the Secretary General of the Association for Democratic and
Constitutional Advancement of Bangladesh (ADCAB), which has been
working for the people’s awareness to guard against the violation of the

Constitution and the rule of law”.

msieavb gvb” Kiv evsjvi ki mKj bvwWiiiKi GKw weikl
mvsieawbK ~wqZ] eZgvb ixU tguKvligvg ~iLv Kvix msieavibi
ZIKZ msikvabiUtK msieavibi Ab"Zg cavb basic feature MYZ1iSi
minZ mvsNllK  “vex KuiquiQb| ZiIKZ mstkvatb evspvi™ iki

GKRb mvieK cavb wePviciZiK ZEveaigK miKviii Dci™ 6v



ibigviMi weavb vKvg wePvi wefviMi vaxbZv q9b nBfZ cvii
eigqv Zvnvi " iLvi Ak cKvk Kiv nBqviQ] wePvi wefviMi
“vaxbZvl msieavibi GKWU basic structure ewgqv Zib ~vex KwviqviQb ]
ZnvQuov, T iLv Kvix mcexg tKviUi GKRb ieA G Wi FviKU]|
AZGe, esjvi tki GKRb bvwiiK wnmvie I mcxg TKviUi GKRDb
ieA  GWIHFiKU wnmvie 1 iki msieavb 1 wePvi  wefviMi
“vaxbZvi welig TiLv Kvixi msI[a nBevi KviY _wKiZ cvii
leavq GB ixU fgvkKvlgv ~vigii Zvnvi locus standi #wnquiQ ewjqy
Avgiv nVBIKW iefFviMi im>=<viSi minZ GKgZ|

AT AvjiZi ce wb®MEKZ Kazi Mukhlesur Rahman V. Bangladesh
26 DLR (SC) (1974) 44 1 Dr. Mohiuddin Faruque V. Bangladesh 49 DLR (AD)
(1997) 1 tgvKTgvg DEwcZ Locus standi Bm'i Dci Cc E imxv3

Abigv b KivnBj |

DijL" th AT Avcxj tgvKvigwl Avcxj wefviM wePvivaxb
_VKWKvgxb mgig g U TiLv Kvix A'wcijpU gZ'giL cizZ
nb] AZci, Rbve tgvt iG] KITm, GWtFviKU, Zvnvi ~ gwfil=3
nb] Rbve tgvt 10 KIm Zvnvi ~ _jwfl= nBevi 4-11-2008

ZwiiLi Avie~bciT wbaijilLZ wbie b iviLbt

2. That during pendency of the present appeal, the appellant M. Saleem Ullah
died on 3.8.2008 at BIRDEM hospital in Dhaka. A true copy of his death
certificate is annexed hereto as Annexure-A.

3. That Mr. M. Saleem Ullah was a pioneer of Public Interest Litigation and
was the Secretary General of the Association for Democratic and
Constitutional Advancement of Bangladesh (in short ADCAB) and he
brought the case before the Hon’ble Court in capacity of the Secretary
General of ADCAB in the interest of public.

4. That the applicant Md. Ruhul Quddus is the successor Secretary General of
ADCAB after the sad demise of Mr. M. Saleem Ullah. He is a learned
Advocate of the Supreme Court of Bangladesh, a public interest litigant and
public spirited person believes in supremacy of the Constitution and is

having same grievance of Mr. M. Saleem Ullah.



10

5. That the present Civil Appeal is having great public importance, by which
the Constitution (Thirteen) Amendment) Act 1996 (Act No. 1 of 1996) has
been challenged as being ultra vires of the Constitution. The said amendment
has introduced the concept of Non-party Care Taker Government, a non-
representative and undemocratic Government in violation of the basic and
fundamental concept of democracy and also in violation of the mandatory
provision of Article 142 (1A) of the Constitution; that independence of the
judiciary, a basic structure of the Constitution is also affected and impaired

by the impugned Act.

BiZgta® Rbve tgvt 10 KTm nBiKwW wefviM wePviciZ
ibh= nBij Rbve Av&aj gbvb Lvb AvexgKvix wnmvie Zvnvi
T jwfil= nb] Zvrwi 9-12-2010 ZwiiLi Avie bciT wZib

etjbt

4. That after the sad demise of M. Saleem Ullah, his successor-in-office
Md. Ruhul Quddus was substituted in the present appeal, who has now been
elevated on the bench on 4.11.2010.

5. That after elevation of Mr. Ruhul Quddus, the central committee of
ADCAB through a decision of its general meeting entrusted the present
applicant, Md. Abdul Mannan Khan as the next Secretary General of ADCAB
and also instructed him to proceed with and conduct the public interest
litigations (PIL) initiated by ADCAB. The applicant is an Advocate of the
Supreme Court of Bangladesh, a public spirited person who believes in
supremacy of the Constitution of the Republic and independence of the
judiciary. He is having the same grievance as Mr. M. Saleem Ullah had as

Secretary General of ADCAB.

DijL", hLb Avcxjw ~“viqi Kiv nq ZLb gj Avcexj Kvix
RweZ wQigb] Zrci, Zwvvi jwHill= ew=1 mcxg tKviUi
GKRb 1eA GWiFiitKU] t7iki bwiiK I AT AVviZi ieA
G Wi FviKU wnmvie AT Avcxj tgvKvligwU criPvgbv KiiiZ Zvnvi

ciqgvRbxq locus standi #wngviQ eiU]

ZwnvQuov, eZgvb Avcxj tgiKvligig GKW AZ'S _i‘ZcYy
mvsieawbK ck DEIwcZ nBqviQ] Bnv mivnv Kiv RvZxq ~ vi_ AwZ

ciqvRb] GB cmiY Ardeshir H Mama V. Flora Sassoon 55 Ind. App. 360=AIR
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1928 PC 208 tgvKvIgwU ciYavbihvwwm'] Bnv GKwW Pi= cetji
IgvKVEIgv Qg | 'KS tgvKvIgwu ibe Av viiZ wb~ WE nBevi cieB
ev x P Avi cvjb KiiiZ iwR bb eijqv reev xtK Rvbvg weavq
Privy Council G cq[MiYi1 ABbMZ Ae vb wbaviiYi ciqvRb iQj by,
Zel ve wiZ Tbvbx nq Ges G cmi’ Lord Blanesburgh et j bt

“In these circumstances their Lordships think, that whether or not this
appeal can be disposed of without further reference to it, they ought to express
their views upon so important a question of practice now that it has been raised
and fully argued. In such a matter certainty is more important than anything else.
A rule of practice, even if it be statutory, can when found to be inconvenient be
altered by competent authority. Uncertainty in such a matter is at best an
embarrassment and may at its wrost be a source of injustice which, in some
cases, may be beyond judicial remedy. Accordingly in this judgment, their
Lordships will deal with all the matters in controversy to which they have
referred, irrespective of the question whether last of them of necessity now calls

for determination at their hand.” (page 366 1A)

Union of India V. Sankalchand Himatlal Sheth, AIR 1977 SC 2328
tgvKvI'gvg wePvicwZ Sheth 1K Ab" GKiU nBiKviU e wj Kuiij
.RIW nBIKW Zvnv Akea tNvlYv Kii] mcxg TKviU Avcxj
iePvivaxb _vKvKvgxb mgig miKvi Zvnvi e ugi Avi -k cZ'vnvi
Kvitj wZibl ©xU tfgKvlgwU cZvnvi Ktib] wKS Zvnv mizZ 1
mcxg tKviui wePviciZMY ZiIKZ welqU mediK e wiZ ivq c Vb
Ktib] G cmi Justice VR Krishna Iyr Gi AirfFgZ ciYavbihvM't

“118. We have ecarlier stated that the appeal has happily ended by
consensus. The deeper constitutional issues have been considered and answered
by us, responding to our duty under Article 141 and to avoid future shock to the

cardinal idea of justice to the justices. ......... The highest court with

constitutional authority to declare the law cannot shrink from its obligation

because the lis which has activised its jurisdiction has justly been

adjusted.”(AfaviiLv c~E)

GgZ Ae vq thinZ gj Awcijpui Ij GKB aitbi Locus
Standi madb A'wcij>U ~ jwfwl= nBqviQb Ges ZiIKZ welqwl

misieawbK fvie AiZkq _i“ZcY ieavq b~ WE Kiv cigqiRb]
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cieB DijL Kiv nBqgviQ th 1xU wciUkb bs 1729/1996 (Syed
Muhammed Mashiur Rahman V. Bangladesh 17 BLD 55) tgvKvI'gvg msieavb
(Tigv”" k mstkvab) ABb Gi “eazZv PViJA Kiv nBaquQj K3
nBiIKwW wefM i‘J Rvix bv Kiige GKWU msiq[R3 Avi ik Zvnv
LwiR Kfi |

Bnv mZ" th t~ Igvbx Kvhwewa AvBibi 11 aviv Abmvii GKB
cIIMiYi gia” GKB welg jBgv GKB KrviYvaxtb Avi GKW bZb
tgvKVE gV res judicata ZE Abmvii ewiZ] Bnvl mZ~ th t~ 1qvbx
Kvhiewa AvBibi 141 aviv Abmvii mvaviYZ 1t~ Igvbx Kvhiewa
ABb U tgvKvTgvi 19{T1 cihvR”, Zte tmB cigwM 1~ Iqgvbx
tgvKvlgvi b'vg memgqg GKB iKg Ffvie bvl nBiZ cvii |

iU tgvkvlilgy GKWw wetkl Aw™ ev gj ftgiKvlIgy] GBi‘c
tgvKvIgy gjZ ABibi ckizZB mxgvex|] nBiKwW wefviMi GKuU
teA hi~ ABibi ckiU GKFiie imxvS c vb Kii Zie mvaviyY
Fvie Bnv mgM nvBiKwW wefFviMiB im><vS eigqv MnY KiitZ nq|

Zie GKiU &agvZK AvBbx im>xvS KLbB nvBiKviUi Avi GKiU
teA AbmiY KuitZ eva’ bq|] “The blunders of one age cannot warrant the
blunders of another” ( Watkins : Principles of Conveyancing) (Professor J.H.Baker : An
Introduction to English Legal History, page-105) |

IKvb GKiU ieliq ceviy imx<vS nBij nBiKwW wefiM GKB
ABibi cik n i9fc KiifZ mshZ nBie WKB i1KS GLiZqgvivenxb
nBie bv] GB fcqlvciU FviZxg mcxg tKviUi B. Prabhakar Rao V. State
of A.P, AIR1986 SC 210, tgvKvlilgig c~E ivg ciwab thwM" (cov-
227)t

€23 a writ petition similar to Writ Petitions Nos. 3420-346/83 etc.
had been filed earlier and had been dismissed in limine by a Bench of
this Court. We do not see how the dismissal in limine of such a writ
petition can possibly bar the present writ petitions. Such a dismissal in
limine may inhibit our discretion but not our jurisdiction. So the

objection such as it was, was not pursued further.”
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Zte hi~ nBiIKW wefviMi Avi GKiU teA ctev= fetAi
imxviss minZ wWwgZ tcvlY Kfinr  Zie High Court Rules Abmvit D=
teA GKiIU enEi feA MVb Kiievi jiql c i{Mc MnY KiitzZ
cvii ] Ginb $9TfT resjudicata-i TKvb ck D1V bv]

gjJ K v nBiZiQ th ZiKZ welqiU PovsS im>=<vS nBqviQ iKbv]
hi™ Avcxy wefviM tKvb AvBbx ciki PovS im>xvS nq, Zvnv
nBiIKW wefM Ges Aa b mKj Av vjiZi Dci eva'Ki] imB
GKB ck ev GKB NUbv cbivg nvBiKviU D Evcb ewiZ nBie]

Avcxj 1ef® WM hi~ I stare decisis ZE Abmvii D3 wefviM
gxgvsmxZ ck biRT (precedence) inmvie cvg mKj mgigB AbmiyY
Kiite Zte Avcxj wefviMi wbKU hi™ wbiRi tKvb AvBbx imx<vsS
AgvZiK eijqv cZxqgvb ng Zte D= ABbx im>xvS ciieZb KiiiZ
cvit KviY “ For that were to wrong every man having a like cause, becuase another
was wronged before”: Vaughan, C.J. (in Bole V. Horton,1673) (Professor J.H.Baker:
An Introduction to English Legal History, page-105) |

Ginb AvBbx Ae vib Avgiv res judicata ctk nvBiKwW wefviMi
minZ GKgZ fcvlY Kui |

Zrci gj vwePvh welqg (M) maiU wePviciZ Abedin eifjb th
msieavibi c vebv ev msikdé th mKj weavb th_wj msikvab Kwiij
MYiFwWU ciqiRb ng Zvnvi GKwUI msikvab Kiv ng bvB ieavq
MYiFviUi I ck 11V bv]

TiLv Kvix civ] wbte b th msieavibi 58L, 58M 1 58N
Abt"Q” _uwj c vebv, 8, 48 1 56 ADbLb{"Q _ugiK mivmui by
nBij 1 ciinv[Fvie msikvab KiiquiQ GB e3te’i tciqtiZ ieA
iePviK im>=<vS c vb Kiib th D= Abi"Q~ _wji1 TKvb msikvabx nq
bvB, ZiIKZ ABbIU 48(3), 141K(1)1 141M(1) Abi"Q~ _ujiK
mwgZ mgiqi Rb™ T iMZ KuiquiQ gvT |

Zrci, msieavibi basic structure h_vt MYZS 1 wePvi wefviMi

“vaxbZviK 58L nBiZ 580 Ges 99(1) Abi’Qi™ i msikvabx tKvb
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fiie Le KiiqviQ wKbv Zvnv ieA wePviK ietePbv KiiqviQb] GB
cmi% Zvnvi gSe” GB th MYZS I wePvi vefviMi  vaxbZv D¥gB
msweavib i basic feature | ZvnvQuov, Aeva 1 moO wbevPbl MYZIiSi
Ask Ges msieavibi ‘basic feature’ |

cwK vb I FviZ GghiK evsjvi~ tki gj msweavibl ‘caretaker’
miKvi e'e v inqviQ, Rbve iwdK-Dj nK 1 Rbve iv3aK ieA
G'W1FviKU ginv gMiYi GB ibie b, Ges Since such scheme was not
found to suit the genius of the people of our country there was an out cry for a non-party
care-taker government to hold the general election of the Parliament to ensure free, fair
and independent election Zvnvi~ 1 GB e=e” wePviciZ Abedin hi_ 0O
A_en eijqv gZ cKik Kiib]

msieavibi 99(1) Abf’Q”~ moiU ~TiLv Kvix ciq DIwcZ
e=3e” th Aemicvd cavb wePviciZz 1 wePviciZMYiK h_vpig
cavb Dci 6v ct™ wbigviMi mvsieawbK evav "~ ixFZ Kuiqv wePvi
iefviMi  vaxbZv Le Kiv nBqviQ] GB e=3te”i tciqMiZ wePviciZ
Abedin gitb Kiib th Aeva, mé 1 wbiicq] ibevPibi mvi_
Aemicd cavb wePviciZ 1 wePviciZMYIK h_vpig hw™ cavb
Dcit ovwbigM Kiv ng Zvnv weZiKZ Kuievi tKvb KviY bvB|

wiePviciZ Md. Joynul Abedin MYZS I wePvi iefviMi  vaxbZviK
msweavib i basic structure engqviQb efU Zie ZwKZ mstkvab_wg D=
basic structuredgiK Le KuigviQ wKbv tm moiU tKvb g3e” Kitib
bvB| wePviciZ Md. Awlad Ali Zvrvi c_K iviq efjb th ZiKZ
msieavb (Tiqv "k mstkvab) ABb msieavtbi 8,48 1 56
Ab1"Q iK msikvab Kii bv weavqg 142(1K) Abf’Qi~i AvIZvq
MYiFviUi tKvb ciqvRb bvB |

iePviciZ Ali gib Ktib th cKZ MYZisSi vi B wbifcq]
ZEveagK miKvi e'e v ceiZZ nBquiQ] wZib gitb Ktib th

MYZiSiT vi_ mugZ mgiqi Rb™ msieavibi 48(3), 56 1 57(3)
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Abt’Q~ WMZ iwLij TKvb qZ bvB] wKS msieavb 1 1voxg Rxetb
D3 jeavb_ugi _i“Z matU wZib tKvb e=e” c~vb Ktib bvB|

AZtcit, wePviciZ Ali msieavb (Tigqv™ k msikvab) AWBD,
msieavibi 8, 48(3), 56 1 57(3) Abi'Q _wj tKvb Fvie
msikvab Kii wKbv Zvnv AvijvPbv Ktib] wZib eigb th 58(L)
NnBiZ 58(0) chsS Abi"Q~ _wj msweavibi, wetkl Kuiiqv 48(3),
56 1 58(0) Abi"Qi" 1 TKvb cuieZb ev msikvab Avbgb Kii
bB] ZiIKZ mstkvab “viv Dciiv= Abi"Q~ _wj cuieiZZ nBij
Tm_1jiK KvhKi KiifZ msm K cbivg AvBb weraex KiiiZ
NBZ, 1KS GiM[t{T wZb gvm cti bZb miKvi TgZv MntYi ci gj
48(3), 56 1 57(3) Ab"Q _uj cbivg qgsipgFiie KvhKi
nBie] GB wZb gwm mgqg D= Ab"Q  _wj wMZ 1 AKvhKi
_wKte gvl, KitRB GB KvhpgiK msieavb mstkvab ejv hvq bv
eijqviZib gZ cKvk Ktib]

Aek’ Tiqv~ k mstkvab maliK iePviciZ Ali i wbiRi1 gSe't

“is a peculiar and novel political contrivance, and it is an unprecedented

legislation in our legislative history....”

G maiU Avi tKvb gSe” wbi GviqvRb]

AZcit, vePviciZ Ali Tigv™ k msikvab AvBb, iePvi wefviMi
“vaxbZzv b KwigviQ wKbv tm meaiK Avigvwbv Kiib] vwePvi
iefviMi  vaxbZv msweavibi GKuU basic structure eigqv vePviciZ Ali
gSe” Ktib] wzwb etjb th GKRb Aemi cv3 cab wePviciZ
Aemi MniYi ci wePvi veFiMiK Avi TKvb Fvie cFfrewbZ KiiiZ
cviib bv] vZib Avkyv cKvk Kitb th Aemicvl3 cavb iePviciZ ev
ADbtKvb wePviciZ hvnvi cavb Dct 6v nBevi K_v Zvnvi hy™ tKvb
ietkl 1VRkbiZK “iji ciZ cqfcvZ ev "ejZv _viK Zte Znvi
D= c~ MnY bv KivB DiPr|

IKS cKZ cqlcvZ ev "ejZv _VvKv ev bv _vKv ck bqg, mVK

ck nBiZiQ th Hi“‘c tKvwb mavebv AviQ wKbv] Ggb wK hi™
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maoebvl _viK Zvnv nBijB msiké wePviciZ 1 Zvnvi miY. wePvi
iefviMi FveguZl qTb nBie]

msikeavibi basic structure a¥sm nlgqv cmi¥z wePviciZ Ali mvgii K
ABb @viv msieavb ciieZb Ges Zrci msieavb (cAg msikvab)
AvBb, 1979, gvidr Abigv b I bidZKiY cm’ Avijwby Ktib
hvnv eZgvb tgvKvIgvi ielge” bql 1Zwb Aek” miVK FvieB etjb
th RvZxg msmi~ i I basic structure ciieZb Kiievi TKvb 91gZv bvB |

e A wePvicwZ basic structure ciieZb cmy AvijvPbv KiitZ
hvBgqr mvgiiK AvBb @viv msieavibi basic structure cvieZb maiU
AviJwPby Kiib 1KS GB cm¥% AT tgvKvlgvi wePvh welqg bin]
rePvh wellg NnBj ZWKZ msieavb msikvab AvBbwi @viv MYZS 1
iePvi wefvM Gi b'vq basic structure TK tKvbfvie Le KuiqviQ wKby,
IKS G matU weA wePviK tKvb wbiddZ gSe” Ktib bvB|

iePvicwZ Mirza Hussain Haider Zvnvi 1vigi cviis MYZS jBqu
AvigvPby Kiib] wZib MYZS cmi). President Abraham Lincoln nBiZ
DxwZ c vb Kifib, Justice Mathew NnBfZ ‘rule of majority’ Ges Sir Ivor
Jennings NBfZ ‘the vesting of the political power in free and fair election’ gsSe”
DxZ KiZt wbewPb gva'tgB fth msL'vWiidZv wbYqg mzae Zvnv
eijb] MYZSIK cwZbwbK 1“‘c c vb Kiitevi Rb™ mgqgZ Aeva
I mdé wbevPibi ciqiRbxqZv Ges Hifc Aeva 1 md wbevPibi
Abci 1 Z1Z MYZS th A_nxb nBgv cio Zvnvl mibcb Fvie eYbv
Kiib]

Rao V. State (1998) 4 SCC 626 bwRnwi ciZ "6 AKILY ceK
iePviciZ Haider etgb th MYZS hu~ I msieavibi GKiU basic structure
1IKS msieavb (Tigqv™ k mstkvab) AvBb, Akea nBie bv KviY Bnv
MYZiSi1 DrkKl mvab KiiqviQ]

DxZ biRiwWiZ cxiZi DrKili K v ejv nBqgvQ
MYZSnxbZvi K v ejv nq bB] ZiIKZ msikvabxi KviiY nqgiZv

ibevPb Aeva I md nBie wKS wZb gim th MYZS Abci Z _wKte
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Brvi ABbMZ 1 mvsieawbK Ae vb maiU ieA wePviKe>™ tKnB
ietePbv Kfib bvB |

Aci ~“BRb ieA wePviKMiYi b'vg iePvicwZ Haiderl efjb th
thinZ ZiKZ mstkvabx c vebv, 8, 48,56 1 142 Abi1’Qi~ tKvb
msikvab Avbgb Kiv ng bvB tminZ MYiFfviUi ciqvRb bvB |

ABbMZ miVK Ae vb GB th BiZgia®™ mcxg tKviUi DFq
e M msieavb (cAg msikvab) ABb, 1979, ewZj Kivg Ges
142 Abi’Q~ Bnvi gj Ae vib wdwiqv hvlqvq msiké msikvatb
MYiFviUi veavb §i3 nBqviQ|

iePviciZ Abedin I wePvicwZ Haider DFgB GB Dc-gnvi™ iKi
1ZbwJ 1~ tki msieavib ibewPZ miKviii kimbKvjAiS GK aiibi
care-taker miKvi eiveiB we "'gb _viK Ges we vgx cavbgsSx 1
Abvb' gE3:MY ZvnviTi ciZwoiaZkxj Pl T nvivg Zvnv gSe”
Kiifj 1 'K Fiie ev wK cipgug Zvnviv Zvnvi™ i ciZibiaZkxg Pui T
nvivg Zvnv evL'v Kfib bvB] DijL" th ZwKZ msieavb msikvab
Gi ctei 123 Ab1’Q™ we vgx miKviii fggv™ gia” mvaviyY wbevPb

Abovibi veavb TwLqviQ |

Zwnviv 99 Abi"QiT 1 msikvab mouiK e=e” i1wLqviQb efU
IKS ZiKZ msikvab wePvi wefviMi mvaxbZv qTb Kii wKbv Zvnv
c_igB vaxb Fvie wetePbv Kiib bvB] hi~ qTb bv Kii ZieB Ta
99 Ab1”Qi~ i msikvab wetePbvi ck 11V]

Full Bench Gi weA wePviKe>~ Tigqv k mstkvatbi ABbMZ
Ae b wbYqvi_ RbMiYi fFWU c vib mieav I D= msikvabx mKj
IWRsbiZK ~“tji1 gtZi wREtZ Kiv nBgviQ Zvnvi DctiB AilaKZi
_1'Z Aviive KiiqviQb 1KS D= mstkvabx 1vioi MYZuwSK |
cRVZWSK Pui T, wePvi wefviMi ~vaxbZv cFiZ basic structure Gi
mmnZ mvsNill K wKbv Zvnv Ab™ mKj3 AvbmwzK wetePbv eRb KiZt

madY ~vaxb Fvie wbi‘cY Kuievi Dci Zvnvi~ i1 AlaKZi _i1‘Z
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Aviive Kiv DiPriQj, WKS Zvnviv Zvnv hi_ 6 Fvie KwiqviQb ewgqv
cZxqgvb nqg bv|

mKj 1eA wePvikKMY miVK 1 thS=SK fvieB wbePb Kigkb
Gi mwsieawbK 1 ABbMZ “vgq 1 “wqgiZi Dci _i‘Z Avtivc
KvigviQb |

11] Amicus Curiae wbigM t AT gvgjwU Thvbxi cvito

ibavgiLZ ymwbqgi GVWTHFviKUMY1K amicus curiae wnmvie Av VvjZIiK
mnihwMZyv Kiievi Rb™ AnYvb Kiv nq t

1) Rbve w GBP Lvb

2) W.Kvgvj tnvimb

3) Rbve ndK-Dj nK

4) W. Gg. Rnxi

5) Rbve ging j Bmjvg

6) Rbve Gg. Avgxi D§ Bmjpvg
7) Rbve tivKb Dilb ging™
8) Rbve AVRgvjj ftnvimb

12| AvcxgKvix ciq] e=e” fck t Rbe Gg AWB

dvi*Kx, wmibqgil G'WTiFviKU, Avcex Kvix ciq Zvnvi e=e” fck
Avia Kiib]

e=3ie’i c_igB wZib 1994 mvij AbudZ gv_iv Dc-ibevPb
1 ZrciezZxiZz mKj ~iji thS_ Avb vjib 17k APJ nBqv cioevi
NUbve gx eYbv Kfib]

Zrci, 1eA GWIHFiiKU ginv g efjb th ewsjvi k ivioi
MYZuSK 1 cRvZw3SK cuiPq ev Puil, wePvi wefiMi ~ vaxbZy,
GB "eilkd”_wj MYCRvZwSK evsjvi~ k 1vior msieavibi gj “eiko”
ev Kvwvigy (basic structure) | wKS ZiKZ Tigv~ k msikvab msieavibi
Dctiv= gj “eikd _ug i a¥sm mvab KiiqviQ|

ieA GWIFiKU gitnv™ g msieavibi c vebvi ciZz "o
A/KlYceK 1bte b Kiib th RvZxqzZvev™, mgiRZS, MYZS 1

agibitcIZvi bvg D’P Av  kev™ msieavibi tgSiijK bxwzZ|] GKwU
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MYZwSK cipagvl ga” i quv evsjvi ki mgiRZuwSK mgviR mKj
biviKi~ i Rb" fgljK gwewaKvi, mgZv Ges b vqiePvi
bSZKiYB 1Qj msieavibi DiTK'|

7 AbI’QiT1 cwZ Tw6 AKIEY ceK wZib wbie b Ktib th
RbMiYi AwFcvigi cig ArFe = ific msieatb cRvZiSi1 miev’P
ABb Ges cRvZiSi mKj IgZ2vi guwjK evsjvi iki RbMY|] GB
msieavb evsjvi~tki RbMiYi GKwW mgwRK Pi= ev eUtbi
AirfFe w=] Jean Jacques Rousseu Zvnvi mieL'vZ Social Contract MiS
GBi1“‘cB Krbv I aviYv KiiqviQb |

ieA G Wi FviKU ginv™ g wbte~b Ktib th msieavibi Tigv~ k
mstkvatbi ci msieavibi PiiTB ciieZb nBqv iMgviQ KviY Bnvi
basic structure cwieZb nBqviQ] GB mstkvatbi dij wePviKi™ i
ibifcqaIZ2v ckiex nBqviQ Ges muweKFvie wePvi we®WM qiZM
nBqviQ|

1Zyb wbie b Kiib th msieavibi PZ__ FviMi 2q cuit’Q”
90w tbi Rb" AKvhK1 ev ineffective _wKevi weavb KvhZ bZb GKwU
Legal Order mi6 Kii hvnvi tKvb ABbMZ “eaZv bvB] Bnv mZ" th
RvZxg msm~ th iKvwb ABb cYgb KiifZ cvii, GgiK 142
Abf’Qt" 1 kZ mviciq msieavbl msikvab KwiiZ cvii wKS KLbB
basic structure T[b KwitZ cvti bv] 55 Ab1"Q~ maiU wZib etjb th
Bnv 1vioi wZbw cavb itoi GKWwW @ ybevnx miKvi mié KiiqviQ
Ges wbewnx miKviii PujKyv ki guidmFviK thS_fvie msmi~i
wbKU “vgx iwLqviQ] GBFvie 1viol Avi GKW & RvZxg msmi~ i
gLvtcqlx Kwigv 1vO cwiPvgbvg GKwJ checks and balances ev Fvimvg™
mio KiiquiQ|] wKsS 2K ciif’Q- Avbgb Kivg tmB fvimvg®™ ASZ
90 v tbi Rb", T9[T wetkil 2 ermi ev ZrDaY mgiqi Rb" bo
NnBgviQ Ges msieatb AK/hKi1 nBgviQ Z v MYZS, ASZ H mgiqi

Rb" 1ejR nBqviQ Ges ividoi cRvZuwSK Pii T Le nBqviQ]
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iZwb Avil etjb th 58K Abi"Qi~i kZ tgiziteK 72(4)
Ab1"Qt~ i Aaxtb msm~ chvivnYwb Kiv nBij cabgsxi
mvsieawbK Ae b wK nBie Zvnvil tKvb e"vL'v bvB |

ieA GWitFiKU ginv™ g nvBiKviUi Full Bench Gi ivigi
mgvigvwPby Kiiqv efjb th nBiKviUi weA wePvikKMY ZiKZ
msikvab tK mstkvab ev amendment AvFinZ bv Kuiqv PZ_ fvtMi 2q
ciii’Q” 90 w ibi RDb" ‘ineffective’ ev AKhKiI _wKie enjqviQb
IKS msieavib msieavibi tKvb Ask GBi“cC ineffective wKevi tKvb
ieavb bvB ewjqv iZib wbie b Kiib]

ieA GWIHFIKU ginv g msieavibi 61 1 58L(3)
Abi"Qi"1 ZjbvgjK letklY KiZt eijb th wwéciZ 1 cab
Dci o6vi gta’ GKwU dichotomy of power struggle ev ~B mvsieawbK
c waKvix e w=3giqi gia’ ci ui wetivax GKWwU qgZvi @~ mid
KiigviQ KviY GKi"iK cab Dci 6v 58L(3) Abi"Qi~ i Aaxtb
iviéi wbewnx cab, AbYTiIK, wéciZ msm- 1 giSmFvi
Abci wZiZ 61 ADbI"Qi" i1 Aaxib wbiRB mvgiiK ewnbxi cavb
NnBieb]|

ZvnvQuov, 48 (3), 141K(1) Ges 141M(1) AbI'Q” Gi
Aaxib tKvb c f{q9[c jJBiZ nBij cabgsxi civgk 1 Zvnvi
ciZ v[i MnY Kuievi veab mninqviQ 1KS 580 Abi"Q~ Abmvii
ivociZ wiRi wetePbv Abmvii Dcinv= Abi’Qi™ e'= 9q[gZ2v
cigM KwiiZ cwiieb, djk%wZiZ wZwb gj msieavibi TLZvex
IvociZ nBiZ cKZ ciq ividi wbevnx cab mwoéciZiZz cwiYZ
nBieb] Brvi dij ivéciZ GK’QT I[gZvavix nBieb Ges qI[gZvi
c_KKiY ZE Le nBte]

ieA G WIFiKU ginv™ g AvkYy cKvk Kiib th ivociZz 58M
(6) AbI"Q~ Abmvii hi~ cavb Dci 6vi “wgZFvi MnY Kiib Zte

Zib T ikvmiK cwiYZ nBiZ cviib hvnv 2006 mvigi tkl FviM
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I"Lv v gviQ] GB cmi¥% wZib 1996, 2001 1 2006 mviji
ZEveavgK miKvi Avgiji werfb NUbve jx eYbv Kiib]|

ieA G Wt FiKU ginv™ g Avill efjb th gv_iv Dc-ibevPib
Abi6Z KviPic 1 teAvBbx NUbve jxtK Aizgvlvg _ i“Z c vb Kiv
NBgviQ] e Z H mKj A%ea KvhKjvici Rb™ cKZciql wbevPb
Kigkibi e”_ZwB “vgx] ZwnvivB mgq gZ h_vh_ c i{qc jBizZ
e nlqguq gv_ivi wewibi b'vg AbiFicZ NUbv NwqgviQ |
TmRb” wbewb Kigkb mivVK *vie ki=kyjx Kuievi ciqvRb
_wKij I msieavibi Tigqv™ k msikvatbi tKvbB ciqvRb iQj bv]

WZwb UN. R. Rao V. Smt. Indira Gandhi, AIR 1971 SC 1002, tgvKv I gv
DijLceK ibte b Ktib th RvZxg msm~ ¥wOqv hvliqgvi cil
gSmF KihKi _wKiZ cvii, ZEveavgK miKvtii tKvb ctqRb
_viK bv] eiA, wZib wbite b Kitib th, MZ ZEveavgK miKviii
mgq vePvi veFMIK wbgsSY Kuievi GKUv ctPovwQj |

ZvnvQvov, Anwar Hassain V. Bangladesh 1989 BLD (Special Issue)
tgvKvI'gvi DijlLceK iZib woie~b Kiib th wePviciZ Badrul Haider
Chowdhury msweavibi 7 ADb}I"Q iK Ges wePviciZ M.H. Rahman
msieavibi c vebviK ‘Pole Star’ wnmvie eYbv Kiib] wzZib D3
tgvKvI'gvg cTE iviqi weirfb Ask DxZ Kiiqv GKiU mvivsk ~wlL j

Kiib]

Rbve dvi‘Kx, G'WiIHiKU, wbite b Kitib ih GB ¥Fite
Tig ™k mstkvab AvBb msieavibi cRvZwSK PiiT Le Kii]

ZvwnvQuov, 1ePvi iefviMi  vaxbZvl 9Tb Kii |

Rbve tgvnvg!™ tgvnimb k™, G'W1FviKU t
AvcxjKvix ciqMl Rbve Gg AB dvi‘Kx eiZiitK Rbve

tgnvg!™ fgvnimb k™ AvTVviZi AbgiZ MnY ceK Zvnvi e=3e”
tck Ktib]
1Zub msweavibi _i“ZcY w K_wj Zugqv atib] vzZib MYZS

th msweavibi GKuwU Basic Structure Zvnv wewfFb biRiI Gi ciZ “wo
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AKIb ceK evW'v Kiib] ZnvQuov, iZib etjb th ZiIKZ msieavb
msikvab AvBb wePvi iefviMi vaxbZv Le Kuite, Aemi cvl3 cab
ePviciZ 1VRWbiZK DiTik i wkKvi (Political victim) NnBtZ cvtib]

ieA G WiIiFviKU gtnv™q etjb th, wb™ jxq ZEveavgK miKuvi
Ggb e'=eM mgbig MiVZ hvnviv RbMiYi tFviU wbewPZ binb|
GgZve nvq ibewPZ RbciZibvai™ 1 Z_v RvZxg msmi~ 18 m m'f i
mgbigq ZEveagK miKvi MVb Kiv hvBiZ cvii] thB miKviw
ASeZxKvgxb miKvi wnmvie 90 w b 9qgZvqg _wKqv wbevPb
ciiPvgbv Kvite] GB miKviii m mMY Kgciql GK tfggqv Kvj
ibePib Ask MnY KiitZ cwite bv] GB miKviw MWWVZ nBte
RvZxq msmi~ _i‘ZcY Ae vb iwLgviQb A _vr wogqigZ nwRi
_wKqv veZKmn msmi~i mKj KgKuiU Ask MnY KiigqviQb Ggb
mKJ m™m’ eQvB Kwiqv MWVZ nBie] Zwwi~ i gifa’ nBiZB
GKRbiK miKvi cab Kiv hvBite] Zvnviv GKWU Aeva 1
MnYihwWM™ wbePb Abdvibi e’'e nv Kiiteb|

Zib Avil eigb th GKB mvi_ wbePb KigkbiK ki=kvjx
KiitZ nBte] KviY wbevwb KigkbB mvaviY wbevPb Abovibi
.i"ZcY KR maub Kiite] cigRbxg ABb cYgb Kuiqgv

Kigkibi kil* eix KviiZ nBie]

13] AVWbx-tRbviij ciq] e=3e" t
AvUbx-tRbviig ginv g Avgvi i1 gi=hx 1 Zrci 1991
mvij MYZiS cZveZibi BiZnvm eYbv KiZt vwZib AvBibi kvmb

1 vePvi vefFviMi ~ vaxbZv metU e=e” iviLb|

cRvZS moiU e=e” iwLiZ hvBqgv wZib etjb th 1990
miigi Tkl *viM wePviciZ mvnveilb Avntg~ ~J gZ ibieikil
mKiji Abfivia A vgx véciZi ¢~ MnY Kilib Ges t ik GKw
Aeva I biicql wbewPb AbibZ ng 1 t ik MYZS cbenvj nql

vociZ RvZxq msm- KZK ibewPZ nb KviRB 1Zib th AibewPZ
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Zwnv egv hvg bv] ZvnvQuov, msieavbB ZvnviK KZK_wg 9gZv
c b KuiqviQ, thgb, cavbgsSx 1 cavb wePviciZ wbigM c vb|
ZinvQuov, 49 Abi’Q~ Abmvii th tKvb ~fUi gvRby, iejcb 1
ieivg gAi Kiievi Ges th tKvb U gl Kd, “iMZ ev nim Kiievi
MgZzv ivécuzi ninqviQ] KviRB ivociZi tKvb 9IgZv bvB G K_v

ejv hvg bv]

MYZS cik 1Zib eijb th ewsjvi k ividoi Ab’Zg gjbuz
NBJ MYZS Ges 1vioil ciZ'Kw 11 MYZS ivo e'e vibidZ Kiv
NBqviQ|] Zie msieavibi 56(2) Abi’Q~ etj AibewPZ e =1 gsx
ci” wbigM cvBiZ cviib Zvnvi weavb iwnqviQ] G cmiz wZib
msm_ -m m'MY KZK wbewPZ gmgv m mMiYil K_ v DijL

Kiib]

GB fcqvciU wZwb Aeva 1 wbiicql wbevwPb Abovibi RDb”

AibewPZ Dct ™ ov ibigviMi ciqvRbxgZvi K_v DijL Kiib]

WZib eigb th FifZi wePb Kigkb Gi bvq evsjvi~iki
ibePb Kigkibil GKB qgZv 1 “wqgZ mwnqviQ wKS NUbv cevin
T~ Lv hvgq th evsjvi~ tki wbePb Kigkb wbePb e'e vcbvg FrifZi
ibePb Kigkibi bvg k= figKv jJBiZ e’ nb] GB KviiYB

b~ gxq ZEveavgK miKvi ciqvRb nBqviQ eijqv wZib Rvbvb |

msieavb msikvatbi Rb”" MbiFfviUi cik wZwb etjb th
msieavb cAg mstkvab tgiKvigy c E iviqi cii D= mstkvabx
KZK AbxZ msieavibi 142 Abi’Qf "1 mstkvabw jR nBqgviQ

leavq MYIFviUl TKvb ck Avi 11V bv]

ieA AvWbx tRbviij etjb th thinZ ZiKZ mstkvabiU @viv
IKQ bZb Abi’Q~ msthvRb Kiv nBgviQ gvlT K3 we~"gb tKvb
Abi’Q~ ev miKviii ailY cwieZb Kiv nq bvB weavg Bnv ejv hvg
bv th ZiKZ Tigv k msikvab msieavibi Basic structure Gi tKvb

ciieZb NUBQqviQ |
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Zib Avil efigb th thinZ msm -m m"MY GKw wbi~ 6
tggvi~ i Rb" wbewPZ nb Ges cabgsSxl gjZt GKRb msm™-
m - m”" wKS 1 Zib ivéciZi Abtivia cieZx cabgsSx “wqZ MnY bv

KivchsS D= ct™ envj _wKiZ cviib]

GKB hw=1iZ wzwb eijb th thinZ cabgsSx Zvnvi fgqv™
cieZx WKQKvy mgqg Zvnvi ci® _wKqgv miKvi cwiPvgbv KvitZ
cviib th mgiqi Rb" wZib wbewPZ binb KviRB Aeva I wbiicq]
ibePtbi v AwbewPZ Dci owMYl1 miKvi ciiPvyjbv KiitZ

cviib]

Avcxj Kvix 1eA GWiHFitKU ginv iqi e=e” th Wb~ jxq
ZEveagK miKviii cab Dci~6v ct™ cab wePviciZ ev Aci
tKvb wePvicwZ wbiqM cv3 nBij wePvi wefviMi FvegiZ qTb nBie
GB e=te’i minZ e A A Wbx-tRbviij wgZ tcvlY Ktib, Zte
Zwb  xKvi Kiib th cavb Dci 6v ¢- MniYi mihw _wKevi

KviiYB cavb wePviciZ AvigwPZ/mgvijwPZ nb|

14| Amicus Curiae Ciq] e3e" t

(1) Rbve W GBP Lvb, mwbgi GWIiHviKU, Zvnvi hi=
ZiKi1 cviie eijb th nBiKviUu 4-8-2004 ZwiiL hLb eZgwb
ZiKZ mstkvab maiU ivg nq ZLb1 cAg msikvab weliq ivg nqg
bvB, nBiKviU D= i1vg nq 29-8-2005 ZwiiL 1 Avcxj vefviM
ivg ng 1-2-2010 ZwiiL |

Rbve Lvb 1990 mviji wimatii c_ig evsjvi ki qIgZ2vi
cU cwieZb I wePviciZz knveilb Avnoi™ Gi A vgx 1vociZi
“wgqZ MniYi NUbv cbtmiiY Kuigv eijb th wZwoB Gueliq
iePviciZ kvnveiTb Avnadt™ i minZ mvIvr Kiiqv ivociZi ~wgZ
MniYi Rb" Abtiva Kuiqv iQigb]

1996 mvij 15B fde“gvix ZwiiL Abi6Z GKZidv ibevPibi

ci t7tk cPU A iZv Avia nBij AavcK W. e~ it TVRv tPSaix
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me Rbve WU.GBP Lvb, Rigi Dilb miKvi, Lb"Kvi gnee Dilb,
mvgvg Zv K vi mKij wgij Z nBgv ZEveavgK miKviii aviYv mid
Ktib] wePviciZz Rbve KTm fPSaix ABbiUi Lmov ¢ Z Ktib]
17tk ZLbKvi cPU A iZvi fcTveiU Tigqv™ k msikvab AvBbiU
cYgb Kiv RbMiYi Vvi_ Aek’ ciqvRbxq nBqv cioqwQj | mvb$ ™
mKty Zvnv ZLb MnYl1l KwiguwQg] tmB AvBbWUB GLb msieavb
citcisS ARNviZ Akea TNvlYvi teAvBbx cv_Yv Kiv nBqviQ ewgqv
Rbve Lvb “tL cKvk Kiib]

1Zwb etgb th msieavibi fKvb mstkvab nBiZ cvii bv Ggb
e=e” KLbB MnYithwW"™ nBiZ cvii bv] MYZS GKiU refkl aviYv]
BniiK cKZ cunlZzZ KiiiZ AS w6 D vi 1 cmwiZ KuiitZ nql
wbiicqal 1 vaxb wbePb ewZiiiK MYZS Kibvl Kiv hvg bv]
MYZiST minZ wbePb AxkYxFiie RioZ|] MYZSiK cKZ
i“‘c vibi RDb" wbevPb engine Gi b'vq KR Kii |

AZtci, ileA G W1t FviKU ginv™ q Harold Lasky, Sir Ivor Jennings 1
Sir Winston Churchill NBZ MYZ1Si msAv DxZ Kwiqv etjb th t~iki
RbMiY® ~vi_ I MYZiSi ~vi_ Tigv k mstkvab msieavibi minZ
msh= Kiv nBquQj |

MYZS 1 wbevPibi K_v eigiZ wqv Rbve Lvb Sir Winston
Churchill 1K D>x<Z Kuiqv efjbt

“At the bottom of all tributes paid to democracy is the little man, walking
into a little booth, with a little pencil, making a little cross on a little bit of paper,
no amount of rhetoric or voluminous discussion can possibly diminish the

overwhelming importance of the point.”

1Zwb etgb th MYZiSi Rb'B mé 1 wbiicql wbePb ciqvRb
Ges tmB Dt Tik'B GB msikvabxwuU Avbv nBquQ j |
Rbve Lvb Avil eijb th wePviciz Gg GBP ingwb 1

iePviciZ jwZdi 1nglb KZK cuiPwjZ wbevPb_wg meRbMvn”

nBquQj |
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AZtci, Rbve w GBP Lvb, ieA GWiFviKU gfnv™q Full
Bench G1 wePviciZ Rbve Rgbj Aview fbi ivigi Dcmsnviii v 1K
AvgviT1 Two AlKIYceK c g PvilU imxvSiK (iccvi eK coOv-
96-97) mg_b KiZt e3¢’ iviLb] cAg imxy3 meouiK wZib
etjb th msieasb (cAg mstkvab) ABb tgKvIgiq Avcxj
iefviMi ivg nBevi ci D= i1vg KvhKi nBgviQ Ges D= 1ivg
mvictq] cAg msikvabx ewZj KvhKi nBqviQ awviqv JBgv ejv hvg
th 142 Abf"Qf~ i 1(K), 1(L) 1 1(M) ~dvg ewZ MYiFviUi
(referendum) “vex mspwsS  TiLv Kvixi e=3e’ ewZj nBie Ges
ATViZi cAg imxvS Abvek 'K nBie]|

1Zwb efgb th gvbbxq cabgsSx eigqviQb th kxNB msieavb
msikvab Kiv nBie]

iePvi wefviMi “vaxbZv weN nlqv moeitU  TiLy Kvixi
ibte~ibi fcwq{Z wZib efigb th 1991 mviji mvaviY uwbevPbmn
1ZbwJ wbewPb evsjviTiki mvieK cavb wePviciZMY md jFiie
ciiPvgbv KiigwQijb]

Zwb eigb th msweavibi PZ_ FviM 2K ciif’Q”~ msthvRb,
msieavibi basic structure ciieZb ev a¥sm ev msieavibi tKvb weKizZ
mvab Kii bv] GB mi% wZib etgb th hi~ beg-K fiM MYZSiK
9Tb bv Kiiqv _viK Zte 2K ciit”’Q ™ I MYZSiK qTb Kiti bvB|

2004 mvij msieavb (PZ~ k msikvab) AvBb, 2004, gvidr
96(1) Abi’Q~ msikvab KiZt mcxg tKviUi wePviKMiYi PvKixi
egm 67 ermi chsS eix Kuievi mgvijvPbvi Revie wZib msieavb
(PZ_ mstkvab) AvwBb, 1975, gvidr 116 Abi"Q~ msikvab
Kvievi mgvigvPbyv Kfib|

msieavibi c vebvi ciZ Tw6 AKIY ceK i1Zib eijb th
esjvi~ k GKiWU MYcRvZwSK t~ k| GLvib RbMY Zvnvi™ 1 wbewPZ

ciZibva gvidr Zvnvi~ 1 qgZv cigM Kti|] GB KvitY wbevPbl
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msieavibi GKWU basic structure | wbewPb e wZiitiK MYZS Kibvl
Kiv hvg bv] wbevPibr gva'tgB MYZS ARb Kiv mae|

iePviciZz mvnveiTb Avwnico§™B cKZ civ ZEvagK miKvi
aviYvi c_ c kK Ges tKnB Zvnvi cliPwjZ ckimb PvijA Kii
bvB |

WU 1QbZ2vB tiva Kiievi Rb'B ZEveaigK miKvi e’e v
MnY Kiv nBguwQj |

ZEveagK miKvi e'e v KZ ermi ejer VKv DWPr ck
Kiifj wZwb ZvriYK Reve 1~b th cAvk ermi |

RvZxg msm~ *wOqv hvBevi ci ciB ZEveaigK miKuvi
“wgZ MnY Kii |

RvgvZ-B-Bmjvg ~jJ me mgqB eigqv AumqviQ th wbevPb
Abovb Kitevi Rb™ GKW ciZdvb ctquRb GB e=te”1 judicial notice
jJBevi Rb"™ Rbve Lib AT AV vjiZi wbKU Avie b Rvbvb]
ZvnvQuov, 1Zib RvZxg msm~ msieavb msikvab Kiv ch3 AT
tgyKvIgvi Thvbx TWMZ KiitZ ev ASZ ivg  wWZ KiitZ Avie™b
Rvbvb |

gj msieavibi 95 Abi"Qi~ 1vécwZ cavb wePviciZi minZ
civgk Kiiqv Abvb” iePviKiK mcxg tKviU wbigM c vb Kiuiteb
eijqv veavb 1QJ WKS msieatb (PZ_ mstkvab) AvBib wePviK
biquiMi t9TfT cavb wePviciZi minZ civgiki ieab eRb Kiv
NnBqviQ evjqv Rbve Lvb ibie~ b Kfib]

Dcmsnvii Rbve w GBP Lvb nvBiKvw wefviMi Full Bench Gi
ivg envg Ges Avcxj LwiR Kitevi Rb™ gZ cKvk Ktib]

(2) W.Kvgvj tnvimb, imibgi GWIFviKU, Zvnvi e=3ie’i
cvita etjb th GLvib msieavb wetePbvi Rb™ Dc vcb Kiv nBqviQ
(propounding the Constitution) ] Avgvi™ i msieavibi Ab"'Zg tglijK bwzZ

eVOvjx RvzZxqZvev™ Bnvi wFRiE |
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1Zwb etgb th mexg TKviUl wePviKi™ 1 FuZ ev AbMini Dia
Diwqv ivg c vb KwiiZ nBfe] Avgvi~ 1 1voxg Rxetb Avgiv AibK
“tmgq (moments of darkness) AwZewnZ KiigqwQ wKS Avgiv KLbB
AiePvi MnY Kiie bv] ciieviii ciZ, mgviRi ciZ Avgvi~ 1 ~wqZ
iNnqviQ, 1viél ciZ AvgviT 1 musieawbK “wqZ iwngviQ| msieavb
mKiji Rb'B Acwinh] Avgvi~ i msieanbK gj teva iwnqviQ|
eOvgx RwZgZvev™ A _ AU “viTwkKZv (Chauvinism) bin] Bnv
mval - wgK RwZqZvev™ bg| msieavb AZxZ nBiZ AbiciYv cvBqgv
_viK] msieavb ciYZWY gjtevaitK maib KwiiZb] msieavb
gj teviai Dci vRIE Kiiqv iwPZ nBguQj, At i Dci vFRE Kiiqv
bitn] Brnvi GKiU HiZnwmK gvlv iwnqviQ]|

GKB Tvie MYZiSil gjfeva nnquiQ]l msieavibi 7
Abi’Q~ mgM msieavibi ki= mAviY KiiquiQ] 0RbMY0 (people)
kiai A_ Avgvi i1 Abaveb KiiiZ nBie] iviéri vi 1 minZ

e I=MZ v mgwbZ KwiiZ nBie]

msieavibi GKw cweTZv iwnquiQ] wbevPibi bvig Ab" wKQ
NUvb nBiZiQ] ciZ'Kw gwbiliB A_, ki=, Pvc, wbcxob 1
AxKviil cfie g= Ae vq ibiRi cQ ™ gZ tHRU c vibi AvaKvi
nngviQ |

ieA GWIFIKU ginv™g 1990 mviji  3iv wwWimotii
AmvaviY 1 NUbveGj Ae vi K v miiY Kiiqv eijb th ZLb
GKiTiK mvgiiK kvmibi movebv Ab"w iK mKiji woKU MnYihvM~
GKRb wbitcql ivd6ciZ cigiRb wWQj] GBi‘c _i1i‘Zi mgiq
ePviciZ minveiIb Avntg™ A vgx ivociZi ~wqZfvi MnY Kiib]
AZtci, msieavb 1 1vé 1vv Kiievi ~vi  msieavibi GKv k |
v~ k msitkvab Kiv nq|

IKS gv_iv Dc-wbePb GKwW Dcvlvb, Bnv mKj

iekvmihvM"Zv nvivg] hwsSK Tvie msieavb AbmiY Kuiij eijiz

ng th GKiU 1vRkbwZK ~ § msLv Muid tHU cvBqgv Dc-ibevPbiUtZ
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Rg JvF KiiquiQ] 1K3 cKZ civql Bnv GKiU bvggvT ibevPb 1Qj
thLvib 10% ftHFWiIMYl Ask MnY Kii bvB] Bnv 1Qj GKw
AiZkqg _i‘Zi Ae v thLvib msieavibi cieTZv Ges MYZuSK
gj teva tfjvc cvBquQj |

GBi‘c cwii wZtZ GKw ZEveavgK miKvi gvidr ibevPb
Abovb Kirevi aviYv RbigvF Kit KviY wbePb Kigkb md wbevPb
Abdvb KuiiZ evi evi e _ nBqviQ]

msieavb GKWU RxesS “ugj|] Bnv tKvb AciikugZ ev hwsSK
MbYv bin|

msieavibi 7 Abi"QT cwZiwbvaZkxj MYZiSi aviYv ev evgb
KiiquiQ] 1996 mvij 16 RvZxg msm™ msieavb (Tigv~ k mstkvab)
ABb ievaex Kii |

Tigqv™ k mstkvatbi vFEIZ mieK cavb wePviciZz Gg GBP
inglb catb Dci 6v nb Ges Zvnvi tbZiZ 23-6-1996 ZwiiL
miRg RvZxq msm™ wbewPZ nq|

IKvb 1vRhbiZK ~ jJiK evwvibvi Rb”" bq, msieabiK i9qJv
Kiievi Rb" Tiqv k mstkvab ciqvRb nBguQj | Bnv Quov ZLb
Avi TKvb Dcvgl wWQj bv Ges Zvnv Kiv nBguwQj mKj “iji
gZvbmvii |

GB chvigq ve A G 'W1FviKU ginv™q Professor Amartya Sen ijul_Z
‘The Argumentative Indian’ MiS1 12-13 covi KZKvsk cioqgv tkvbvb
Ges efjb th mKiji mi¥ AvijwPbvB ZEveaigK miKvi aviYvi
thSiISK WRIE] ZvnvQuov, msieavibi 7 Abi’Q~ femvgiiK kvmibi
aviYvB 17 q|

MYZ3S metU evjiZ wMqv W. Kvgvj tnvimb eijb Bnv Tagvl
GKiU evU ev- 1 GKwW tFviUir evevi bq] Znvi 1K1K AibK
IKQ tekx] Bnv Ta msL'v Mwiidi welg bg] GKwWU MYZiS mKj
RbMiYi e=e’ wKiZ cvti]|] GghiK kzZKiv GKFfM tjviKil

K _vejvi AvaKvi AviQ, Zvnvi~ 1l e3e” _wKiZ cvii |
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1948 mvij Z vbxSb igbv fimiKiwm gg vib cwK vibi c_g
MFYi tRbviij Rbve Gg G wRbvni e=Zv cm¥% DijL Kiiqv ieA
G'WitFviKU ginv q etjb th hLb vzwb DB cwK vibi ivd Fvlv
nBie eigqv TNvlYv Ktib ZLb XvKv vekie~"vjiqi Kigk Rb QT
Obv bvl enjqv WPrKvi Kiiqv DiV] D= ciZev B iQj hvnv mivK 1
bvg, Zvnvi GKwW m>~ 1 mPbv] MYZwSK AvH vb memgigB
kwScY nlgv DwPr] miKvi MYgva'g 1bgsSY KuwiiZ Pwnijl
RbMiYi e=eB keY Kiv DiPr|

h_vh_ wewPb Kigkibi Abci wZiZ mobé wbiicql wbevPb
mae bin, dij MYZS ieKikZ nBte bv]

MYcRZwWSKZv matU weA GWIFiKU ginv™q efjb th
msieavb (Tig" k msikvab) AVBD, IKfvie msieavibi
MYCRvZwSK Pui T b Kii Zvnv eiS1iZ wZib ATIg]

ibewPb Abdb inmgilUZ ng KviY mKijB 9I/gzZvi
Ace’envi Kifi]| Zte wZwb etjb th Avgiv mvgiiK kvmb Pwn by,
eiA, mé 1 wbitcql wbewribi gva'tg wZib bwMiiK ~vaxbZvi
tkd6Z “vex Ktib]

ieA G W FviKU ginv™ g msieavibi Pvi gjbxzZ DijL KiZt
ibte b Ktib th Bnvi AiZmijxKiY ciiZVR’'] cKZ gge
NBiZiQ mZ"'Kvi gj teva, BnvB wPi1 vox]

Dr. Ambedkar Gi K_v DfjL Kuiqv wzZwb eijb th mgwRK
MYZS, mgRZS, mgZv, maytbr minZ mgAlaKvi GB_uwjB
NBiZ1Q msieavibi cKZ gjbuwZ]

ieA GWIiFviKU ginv™ g wbie b Kiib th msieavb minsmZy
eRb Kiiqv kwScY fvie mgZv vcb Kfi |

TiLv Kvix ¢t DIwcZ e=e” th ZiKZ mstkvabx MYZwSK
aviYv a¥sm KiiquiQ Zvnv LUb Kuiqv wZib eijb th D= e3e”

GKiU fmMvb eB Avi 1KQB bin]
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wZib etjb th ZEveavgK miKvi wbewb KigkbiK mvnvh”
mnihwMZyv Kii djk“%Z1iZ wbePb AibK tekx mé 1 wbiicql nqgl
ZEveagK miKvi eZiiiK tfRWwitTi cQ gZ tRU cvibi
“vaxbzv _viK bv] wbewib AiI_i1 GKWU weinw FigKv _viK]
IVRbiZK ~ j _wjiZ gibvbgb pg-ieprg nq, GgbiK gtbvgb jBqv
ibjvigli bvg Ae v ng] 1Zwb eijb th GghiK cuijk ewnbxl
ibePb KigkbiK cigqvRbxg mnihwMZv ¢ vb Kfi bv]

1Zvb 1970 mviji wbePbiK minY Kuigv eijb th ZLb
ibevPtib gtbvbgb wbjvig DWZ bv wKS GLb “buwzZ GKw ietkl
agiK etU] wzwb etjb th gtbvbgb cupgvi  "QZv 1bidZ Kiv
AiZkqg ciqvRbxq] 1WREbiZK ~jJ_ugi woR " jxq e€’e vchbviZl
- "QZv cigvRb hvnviZ RbmvaviyY 1IVRWbiZK ~§J _wjiZ mZZv 1
MYZS tinqviQ tm maiU wbudZ niqv hvg |

Zwb Avil eifgjb th 2006 mvij mcxg 1tKviUi GKRDb
iePviKiK cavb wbePb Kigkbvi wnmvie wbigM c vb Kiv nql
ciezZxtZ GK tKwU iTk 9T Fqv tHFUvi aiv cto]

eZgvib wbewPb Kigkibi Avav-hePwiK 1 RbkeL v iqJvi
MgZv ningviQ Zte 9qIgZzZv Avil eix Kuievi ciqvRb ninqviQ
eijqv ieA GWiHFiKU ginv™q gib Kiib] Tigv™k mstkvatbi
cii Wb WEKZ Masder Hossain ftgvKvigvg AvBibi kvmb 1 uePvi
iefviMi  vaxbZvi ciqvRbxqZvi K_v ejv nBqviQ engqv wZib
Rvbvb] vwePvi we®viMil GKwW mipaq TugKvi ciqvRb mingviQ
eigqvwzib gib Kiib]

(3) Rbve nwdK Dj nK, imwbqgi G'WtFviKU, Zvnvi wjwLZ
hw=zZK DIlIvcb Kiiqv efjb th 1994 mvij gv_iv DcibewPb
cieZx Ri‘ix Ae Vi tcqvciU RvZxg msm~ 1996 mvij GKiU " j
bitcT] ZEweagK miKvi cxiZ msweavibi PZ_ fiM 2q

ciit’Qi~ 1 cii 2K cii”’Q” wnmvie msthvRb Kii |
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ieA GWiFiKU ginv g eijb th RvZxg msm™ FwOqy
hvBevi ci wbePb Abdb Kiievi Rb™ Avgvi~ 1 msieavibB GK
aitbi ZEveaigK miKvi cxiZ wve~"gvb 1wnqviQ wbevPb Abbvb by
nlqu chsS Ges bZb cabgsSx Kvnhfvi MnY bv Kiv chs
msieavibi 56(4) 1 57(3) AbLI"Qf i Aaxdb msm™ m™m” 1
cabgsSx xq ci® envy _viKb] GB cxiZitKB GK aiibi
ZEveaigK miKvi ejv hvg] wKS 1996 mvij AZ'S m¥%lgq
cwiv 1ZiZ Wb~ gxq ZEveaigK miKvi cxiZ ceZb Kiv nq]l
RvZxq msmi~ 1 wbewb AbOvib RbMY Z vbxSb miKviii Dci
AV v nvivBqv tdugqwQj weavq b~ jxq ZEveavgK miKvi MVb
Kiievi ¢ ve Kiv nBquwQj ] H mgq ewsjvi "k RvZxgZvev x " j
MgZvmxb Q| RvZxg msmi~ GKwW mé 1 wbiicql wbevwPb
Abovibi Rb™ Abvb” 1vVRkbwZK “fgi cq nBifZ GKwW wb ™ jxq
ZEveavgK miKvi “vcibi Tvex Q| mKj iVR%biZK T j§ b~ jxq
ZEveagK miKvi ee v ZiZ GKgZ nlqug msikd AvBbiU
ievaex< Kiv nq]l] H mgqg b~ jxq ZEveaigK miKvi e’e vi
ciqgvRb 1Qj wKS eZgvib Bnvi _i1“Z ev ciquRb divBgv wMqviQ
Kby ZvnvB weiePbvi welq] b~ jxg ZEveaigK miKvi aviYv
msieavibi g Zeo_ugi minZ mvsNul K evgqv mgvijvPbv Kiv nqg|
Cc_gZt b~ jxqg ZEveagK miKvi AwbewPZ e =t~ i @viv MWZ,
WwZxqZt thinZ, meikl Aemi cv3 cavb wePviciZ cavb Dci™ 6v
nBieb, tminZ Bnv wePvi wefviMi FvegiZ qTb KwiiZ cvii |

ieA GWIFiKU ginvTq wbie b Kitib th cv_igK chviq
b~ jxg ZEveagK miKvi mvdig'i minZ Bnvi TwgZ cvjb
KiigwQj | wKS meikl 1/11 (2007 mvj) NUbvi cviiz wb~ jxq
ZEveavgK miKvtii bvig 1véciZ wiRB wbiRiK cab Dci~ov
ibigM Kiib Ges mvgii K ewnbxi wbi itk cieZxiZ Zwnv ciieZb
Kiib] weA GwWiFiKU ginv g meezZ 2007-2008 mviji

ZEveavgK miKviid mgiqi K v eijqv Avkv cKvk Kitib th Bnv
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Avi KLbl cbiveilE nBte bv Ges ZvnvQuov b~ §xq ZEveavgK
miKvi ma§tU mveavbZvi K_v etjb]

AZci, veA GWIHFiKU ginv™ g nvBiKw we®viMi Full Bench
Gi 1vg Avijvwby KiZt efgb th 1996 mvij th b _jxq
ZEveavgK miKvi cxiZi cigiRb AbFfZ nBquQj, cliieZxZ
ciiv wZ3Z Zwnv Pvj _wKie wKbv ZvnvB GLb ck] ZiKZ
mstkvabil tKvb msikvab bqg Full Bench Gi tKvb 1Kvb weA
iePvitKi GB giZi minZ wWwgZ tcevlY Kiiqv wZwb eijb th
Tigr  k mstkvab Aek'B msieavibi GKiU msikvabx wK3S, wZib
eijb th ck nBiZ1iQ th D= msikvabx msieavibi iKvb basic structure
9Mb KwigviQ iKbv A_ev eZgvb fcqvciU GB cxiZi1 ciqvRbxgqZv
1 _1“Z 9Tb nBqviQ wKbv ZvnvB weteP|

ieA GWIFiKU ginv g efjb th hi™ 1 Tigv~ k msikvatbi
ci AtbK b AiZewnZ nBqgviQ wKS mdé 1 wbiicql wbevPb, hvnv
GKiU MYcRvZwSK 1vio1 Rb™ GKvS Aciinvh, Zvnv msieavib
19TY Kiv GLb 1 ciqvRb ninqviQ]

Zie Tigqv k msikvab ABib b~ jxq ZEveavgK miKuvti
cavb wePviciz 1 AbYVb" wePviKMiYl cab Dci 6v winmvie
ibiquiMi weavibi KvitY RDbMiYi gib miev’P Av vjZ nBiZ
“vaxb, bvhT 1 wbiicq] yimxvS c vibi evcvii RbMiYil gib
Avk¥yi D" K nBiZ cvii |

ieA GWIFiKU ginv g AkYsy cKik Ktib th Avgiv
AvgviT1 “eVKLvbvg AvigvPbv Kwi th tKvb cavb wePviciZ ev
iePviciZ whib meikl Aemicvd cab wePviciZ nBieb wZib
wbiicql Fvie Zvnvi “wqgZ cvjb KiiiZiQb bv A _ev tKvb
iePviciZ KvnviK AiZ g Kini3Z3Qb (Supersede) hvnviZ wZib meikl
Aemici3 cavb wePviciZ nBqgv wb~ jxq ZEveaigK miKvi cavb
NnBiZ cviib] GB aiitbi Avk¥Yw miev’P Av VviZi ciZ RbMiYi

mafybteva qb KiitZ cvii] th mKj wePviKMiYi meikl cavb
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iePviciZ nBevi moebv mwingviQ Zvnviv ngiZv GB ci~ 1 RDb”
GiKeviiB cFfweZ bb wKS RbMiYi gib GB AvkYas memgq
_wKiZ cvii th wePviciZz X° qIgzZvkxb  “igi v msiqY
KiitZiQb KviY wZib cavb wePviciZ Ges mvaviY wbewPibi cie
meikl Aemicv3 cab wePviciZ nBiZ Pvinb] cKZ ciq Bnv
cZxqgvb ng th Avcxj wefviiMi GKRb tR&" wePviciZiK AiZig
Kiv nBguQj Ges GKRb Kibd wePviKiK cavb wePviciZ wbiqM
Kiv nql Bnv nqizZv matYfite thwwmZvi wRIEIZ nBiZ cvii wKS
RbMY gib Kii, th miKvi 9MgZvg AviQ Rbve ‘X’ cavb Dci™ ov
inmvie ZvnviT 1 ciliKtby mdj Kuiite, mZivs ‘X’ hvnvi Dci ~ jxq
e=i‘tc ZvnviTi Av v 1 wekvm nbinquiQ, wZwb Y’ 1K AiZpg
(Supersede) Kfib|] RbMiYi gib GB aitbi Avk¥w MnYithwWM" bq,
Kvg 'l bq]

ieA G Wit FiKU ginv g eijb th Zte wb~ jxg 1 ZEveavgK
miKviii GLbl cigvRbxgZv minqviQ, KviY 9IgZvkxj ~J ev
cab wetivax J miVK ci_ AWiIY KiiiZiQb bv] tKvbifc
mafbteva e iZiiiK Zvnviv ci” GiftK mgvijvPbv KiitZiQb] weA
G'WiHviKU ginv™q AvkvYa cKvk Kiib th Bnv AvuZkq cwi wvi th
hi™ miev'P AV vjZ Tigv  k mstkvabiK Akea tNvlYv Kii, Zvnv
NnBij evwsjvi k RvZxgZvev x ~ § wbewPib Ask MnY Kiiite bv |
1Zib Aek” gib Kiib th wePviKi~ i1 cawb Dci 6v ev Dci™ ov
nlqv DiPr bqgl

ieA GWIFiIKU ginv g G meaiK ibaigiLZ Pviwl c ve

Kiib t
(1) Before dissolution or expiry of Parliament, the party in power and the
opposition party in the Parliament shall nominate 3 or 5 persons each
whom they think are eligible to become Chief Adviser or Adviser of
the Non-party Caretaker Government.
(i1) Three retiring last Chief Justices of Bangladesh shall nominate one of

them from the panel of persons nominated as above to be the Chief

Adviser.



35

(ii1) The Chief Adviser should then request the party in power and the
opposition party to suggest names from whom he can appoint
Advisers of the Non-party Caretaker Government. Both parties may
give 10 names each and from these 20 names the Chief Adviser shall
appoint the advisers of the Non-party Caretaker Government. May be
there are common names.

(iv) And it should be clearly stated that the Non-party Caretaker
Government shall complete the election of the Parliament within 90
days from the dissolution of Parliament. This is required to be

mentioned so that 1/11 is not repeated.

ieA GWiFtKU gitnv™q gib Ktib th Dciiv=® fite hi™
b~ jxg ZEvavgK miKvi MiVZ nq Zvnv nBij Zvnviv RbMiYi
ciZibva bb eiggv TKn mgvigvwbv KuiiZ cwiie bv (Zvnviv
ibewPZ cizibva bv nBij 1 wbewPZ cwZibwvaMy ~viv gtbvbxZ) | hi™
GB Fvte me” jxq ZEveavgK miKvi MiVZ nq Zie wZib gib Kiib
th wePvi ve®WM 1vioil kimb e’e v cwiPvgbv KiiiZiQ Ges/A_ev
Zvnviv RbM1iYi cizZwbwa bb, GB aiibi mgvijvPbv Kiievi mihvM
KgB _viK] ARI mvaviY gbl gib Kii, th miKvi 9qg2Z2vq
ngviQ Zvnvi~ 1 ZEveavibi ciietZ TagvT wb™ jxqg ZEveaigK
miKvtiii ZEveavib mo 1 wbitc9q wbevPb Abi6Z nBie]

ieA GWiHFtKU ginv™q gib Kiib th Bnv “fIM"RbK] Bnv
AvZiAegbbvKi] him 1 9qgz2vkxb™§ 5(cwP) ermi miKuvi
cviPvgbv KvitZ cvii, Bnv RvZxg msmi ™ i wbevPb Abdb KwiiZ
cvii bv] AvgviTi 171k Ggb Ae v th Kinvil tKvb Av v Actii
Dci bvB] wiRi™ i gia” mKijiB Aiekvm] mZivs, Ggb GKiU
c_ ewni KiiiZ nBie th hinviZ wb~ jxq ZEveavgK miKvi e’e v
eRvg _viK 1KS GKB mt% wePvi wefviMi mivmii mad=2Zv Govb
mae, Ab"_vg RbMiYi gib wePvi wefviMi vaxbZv JBgv ck
DwWiZ cvii |

ieA GWIFiKU ginv' g Zviwvi wjibZ e3te’i tklFviM
xKvi Kiib th b~ jxqg ZEveaigK miKvi aviYv AvgviTi

~r

msieavibi gj Kwigy ev ~fmi minZ mvgAm'cY bqg] K3
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ciieZZ ciiv wZiZ evsjvi“ itk ABibi kvmb I MYZiSi Rb”
GiKg GKWU miKvi mn” KiitZ nq] meikl Aemicvd cavb
iePviciZi thinZ evsjvi iki cab Dci év nBevi K v wQj
Tagyl tmB KviiY 1/11 Gi mgq miKviii tKgb Ae v nBquQ j
Zvnv mKijB Rvib] FweltZ GB ifc NUbv Avevil NUK Zvnv
tKnB Pvinbv] mKigB mdé 1 wbiicql woewb Pvg hvnv ewzZZ
MYZS cuwZov mee bql wzZib eigb th Bnv Avgvi 1 Dcjuia th
b~ jxg ZEveavgK miKvi Avgvi~ i Aek’ cigvRbxg 1KS Bnv Ggb
Tvie cbMVb ciqvRb hvnviZ ividi ckvmib wePvi we®fviMi mivmwi
maiu=2Zyv _wKte bv]

(4) W. Gg.Rnxi, wmibqi G'WiFviKU, ginv g eijb

th evsjvi~k e1ZZ ci_exi tKv_vl AibewPZ ZEveavgK miKviii
aviYv cvlqv hvg bv] AStZ wZb gim GKRb AibewPZ ewl* Z_ v
meikl Aemicvd cab wePviciZ whib msieavibi AvigviK Aemii
IMgviQb, wZib Tk ciiPvgbv Kiiteb] GB aviYwU Avgvi 1 mKj
iVRbxzZwe "t~ 1 Ges wbewPZ miKviii mZZvi Dci Kwjgv fjcb
KiigviQ] ZlveagK miKvi cxiZ GB aviYvB c Vb Kti th, mKj
IVRtbiZK ~jJB Amva Ges Zvnvi~ i Dci GKw wbifcql wbevPb
cwiPvgbv Kuievi wbigE AV nv ivLv hvg bv] xKZ giZB hi~
AmZZvi ARnviZ GKW Aeva wbiicql wbewb ciiPvgbvi Rb”
Zwvi~ i Dci Av nv ivLvy mafe by ng Zvnv nBij Tk cuiPvjbvi
Rb" wK¥vie Zvnvi~ i Dci Av nv ivLyv hvg ? ci_exi TKv_vl wbevPb
cmi’Z IWRkbiZK:i~™1 ciZ AmZZvi Ges Aiek ZZvi Ggb mij
xKviawl® Avi bvB| 1IVRbiZKMY Ges ~ j _wj Amr Ges ibevPibi
mgq Zvnw MiK 9IgzZvi kxil ivLv hvg bv-Bnv awiqv Jlqv
AfhSil“K |

msieavibi 7 Abi”’Q wU gj touchstone] BnviZ ejv nBgviQ th,

msieavb RbMIiYiI Avkv AvKvsLvi eintcKvk Ges ZvnvivB

cRvZiSTI mKjy 9qgzZzvi guwjK] GB Av viZi wewFb ivg Qviv
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ABb 1 msieavibi werfb weabiK ewzZj Kiiqv GB Abi"Q~
mciZi6Z Kiv nBqviQ|

b~ gxgqg ZlveaigK miKvi mspwsS wieavbmgn, Chapter ITIA Ges
141(K), (L) 1T (M) Abf"Q~ GKiU wec 34bK mibiek hvnv
MYZS Ges AvBibi kvmbiK ZlveavgK miKvi @viv Aibi~ OKvig i
Rb" weP'Z Kiiqv fdigtZ cvii] Brvi ArFAZY meomiZK AZxtZ
2007-08 mvij nBqviQ] MYZiSi GB wePZ msieavibi Tigqv  k
msikvabxi cZ'qM dj|] hiw tKvb enr 1vRkbiZK ~j gib Kifi fh
TKvb b~ 6 Aemicv3 cavb wePviciZ cwURvb Ges GB ARNviZ
ibePb egKU Kuiqv etm, Zte GB mgm'v wbimibi Dcvg Kx? Ggb
IK cieZx cavb wePviciZiKl GB AvciEi mailxb nBevi AvksKy
_viK]

Ab1i k, weiklZt ciZiekx ¥TiiZ wbePb KigkbiK
kimkvgx 1  vaxbFvie Mioqv tZvgv nBqviQ Ges fmLvib wbiicq]
e 1I=eMiK 1bePb Kigkb MVib ewQqv j Iqgv nq] Avgvi~ 1 eZgvb
ibePb Kigkb tKej 2008 mvij i mvaviY wbevPbB maub Kii bvB
~vbxgq wbevPb mgnl cuiPvgbv KvigviQ hvnvi @viv Kigkb — 7QZv 1
ibifcq9IZv cgvtY mq9lg nBqviQ] hv™ I bR cv_x ciwRZ nBevi
ARNiZ Kigkb DFfq enr ~j KZK Xvgvi¥vie mgvigwPZ
NnBqviQ] Bnv wbiicT[2Zvi GKW cKZ wb " kb] Bnv wbidZ th
Avgiv GLbl TvitZi b'vg gReZ MYZS 1 ABibi kvmb ciZbévg
m9qg nB bvB] Avgvi~ 1 1t itk mKj 1KQ GZUB ivRbxZKi1Y Kiv
nBgviQ th cavb wePviciZiK 1vRbxZi 1 weZiKi Dix 1vLvi
aviYywdl ciiz v Kiv nBgviQ] evsjvi ki ciZ'Kw bvwWiiiKiB
bR 1VRKbwZK gZ minqviQ Ges 1vRbxZi RMiZi cwPiji DFq
cviki e W=MY wekm Kiib th cabwePvicizmn ciZ'tKB GKB
gbimKZy fcvlY Kiib A vr 1vRkbiZK cqfcvZ t7vil ~ O

msieavibi 580 Abif’Q° c"E 9qgZv etj ivoéciZ Ri“ix

Ae Vv TNvlYy KwiiZ cviib- Brnvi Rb™ cabgsSxi ciZ vqlfii
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ciqvRb ng bv] hvnvi dij 1/11 mwé nqg] 1/11 Gi dij move”
i=Zgb Gi nvZ nBiZ 1tk 1qv cBgviQ Ges wbevPbx FigKvl
h_ vh_ wQj] Z_wc Bnv cgvwy nBqviQ th, Tigv k mstkvavbxi
Ace’envi tKvb ZZxgcql KiitZ cvii Ges Zvnviv Aibi~ 6 Kviji
Rb” MgZv AvKovBgv _wKiZ 1 cvii |

GlLvib 1/11 etz weA GWIFviKU ginv g 2007 mviji
11B Rvbqvix ZwiiL tNwlZ Rifix Ae nv Ges ZrcieZx cvq B
ermi kvmbKvj eSvBqviQb|

b~ gxqg ZEeagK miKvi cxiZ Rbgib wePvi wefviMi
fiegiEIK MZM KuitZ cvii; miKviii ciq AV VvZ nBiZ
tKvb ivg nBij GK aitbi mgvijvPbv nBiZ cvii ] Bnv Avgvi~ 1K
Rb_ i“Z maub AvtiKiU ciki moilxb Kii- GB cxiZ tPST ermi
aimqv Piggv AumiZiQ Ges tKvb 1vVRkbiZK ~ jJB wbewPib Aci
“ig1 mvaviyY wbewPib cFfweZ bv Kivi welig Av vkxj bg- Ggb
GKiIU cwiv wZiZ GB AV v Z hi™ Tigv™ k mstkvabx ewZj Kuiqy
17q Zwnv nBij wK nBie? msieavib eiwyZ MYZi3Si gZ tgijK
Kwvtgvi minZ AmvgAm~ jeavb mgn ewZj Kiievi 9gZv GB
ArviiZzi ningiQ]l wKS AvBb cYgb ev msieavib tTKvb wKQ
msithvRibi 9qIgZv bvB] GB ixU wcwkbw hLb “vigi Kiv nq
ZLbl 1/11 NUbwU NiU bB] wKS GB ixU wciUkib th AvksKvy
e'= Kiv nBqviQ Zvnv cieZx NUbvi @viv th%=K cgvwy ng] 1/11
Gi KkxjeMY "B ermiiil AwaK mgq awiqv 9MgZvg wQj§ hvnv
ZnviT i Kiv DiPZ ng bvB | 1eA GWItFiKU ginv™ g AvksKy
cKvk Ktib th, ciezx 1/11 vFb PuiT jBqv Aviiv “xN mgiqi
Rb” AuwmiZ cvii] Aek'B MYZS msiq[iYi GKUB Dcvg Avi
Zwnv nBj RbDOMiYT MYZuwSK feva-thgbw mnwnqviQ cidgy
Tk _wjiZ ev FvitZ|

GB Ae v nBiZ DEifYi GKg/l Dcig nBj ~ Z3 Z v c_K

eviRU mawngZ GKwWU ki=kvgx wbewrb Kigkb] i1vRbxzZie™,
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miKwi Avgjv Ges iePviKe>~tK wbR 1bR 19T ~jgZ Ges e1=
IVRhbiZK cQiH»~1 Dix _wKqgv KR KuwiiZ nBte|] hBinK,
GKRb Aemi cvW3 cab wePviciZ ngizZv ev wZb gvimi RDb”
miKvi cuiPvjbv Kvifg-vzZwb A_ev Zvnvi tKvb Dci™ év 1K mgM
Itk wbewb Kigkibi KgKviUi Dci n i9c KiitZ cviib?
calb Dci ovi tbhZtZz MiVZ ZEveaigK miKvi kK ev ~3Snib
e’ WN e wZZ wKQB bin] wbePb Kigkb Ges Zvi KgKZve>~ wbevPb
cipLgv criPvjbv Kiiteb| AibewPZ ZEveavgK miKvi 1Zb gvimi
gta” GKWU mo wbewb meoub Kiiieb Bnv GKWU Aciic< aviYy
etU]

GB 19[{T Avgiv fejiRquigi ~ovS JI° KuitZ cwil
tmLvib GKiU ZEveavgK miKvi 270 i ftbi tekx mgqg awiqv
MgZvg Q] Aeikil IVRbuZKMYiK GKwW miKviii weliq
GKgZ Kuievi Rb" tmi~ tki RbMY iv vg bwgqgv AuwmquwQj |
KZK AcPijZ cxiZtZ Zwwiv ciZev™ 1 cPvibv PyjvBevi TKSkj
MNnY KwigquwQj |

Atougqui 00ZEveavgK miKvill enjtZz MFYi KZK cvjvigoU
Tw2qv wevi ci nBfZ mvaviY wbewPb AbOb chs miKviiK
eSBqv _viK] wbewibi ctil 1T mgiqgi Rb’, hZqY chs
cieZx gsxmfv ibh= bv nBte GB miKvi q9[gZvq _wK3}Z cvir |
tmB 171k tKvb c_K 0ZEveavgK miKvill wohw=i1 cigvRb nq bv]
e~ "gvb miKviB wbQK “Caretaker mode” G Pugqv hvg] 1975 mvij
Atoiggvi musieanbK msKUKvij MFYi tRbviij mvi Rb 1tKi
GKIU ZEveaigK miKvi gvjKg fdRvtii tbZiZ MVb Kiiqy
T"b] kKZ Qj§ th Awejia mvaviyY wbewPibi tNvlYv t~ Iqv nBie
Ges GB miKviiU ZEveavgK inmvie KR Kuwiie] cuiv 1Z Abmvii
BnviQj GKiU PgrKvi mgvavb |

“Guidance on Caretaker Conventions” kxIK GKwWU “wgj§ @viv gsSx

ciilfTi “Ri1 nBiZ Bnv ciiPujZ nBqv _viK] GB ZIlveavqiKi
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ieavbve gx mibiF6Fvte eigqv i~ 1ZiQ th, msm~ Futeqv hvBevi cii
miKviii KvhG‘g Aek'B PyjvBgy hBiZ nBfe Ges ““bw b
ckimibK welq_wj Aek'B aZte'i gia’ AwbiZ nBite] hvBinvK,
ZlveavgK mspvs filglR ZlIlveaigK miKvitds Dci KZK
ievawbila Aviive Kii] D vniY i‘c ejv hvg th, Ri“ix welq
e’ ZxZ miKviwd tKvb _ 1“Z1 bwZibaviYx ielfq im=<vsS MnY KiiiZ
cwiie bv] miKvix tKvb D’Pci™ wbigM c vb Kuwiie bv] ftKvb
cKvi eo iKigi Pil“tZ Avex nBte bv ev ciZkn"Zex nBie by;
mMKjJ cKvi AvSRuZK mgiSvZyv tggv viSiT Rb™wcQvBqv i~ te]

ieA GWIFiIKU ginvTq bieb Ktib fth, Wb~ jxq
ZlveaigK miKviil cxiZi msm - xg MYZwSK miKviii wei“tx
hvgql woewPZ miKviii @vivB Tk cuiPygbv Kiv msGYvS RwZi
cZ'kviKB tKej GB Tigv k mstkvabx AKvhKix Kii bv- wePvi
iefFMiK T weZiK RovBqv fdij] miKvi KZK wbevPb cuiPvjbvq
Ace’erwi GoBevi Rb™ Zvrvi m cb6 c Zve nBj-GKw
AWPiYielamn Ai—=ijqv Ges cwdgv t kmgini b'vg ZlveaigK
miKvi ewsjvi ikl ceZb Kiv hBfZ cvii] GB iKg bQK
““bw b Kvhvejx cuiPvjbvi weab Aek’ Tigv k msikvabxiZ 1
IQ§ | wbewlPb KigkbiK mevzZiK 9qIgZv c vb Ges BijKUibK
i ZwjKv ¢ ZZ Kuievi Rb’ veA GWiFiKU ginv™q gZ
c vb Ktib]
5) Rbve Gg Awgi-Dj Bmjvg, wibgi GWwWiHFiiKU,
c_1gB msieavb cAg mstkvab tfgiKvigv Gi cm% Dlvcb Kiiqy
eijb th D= ivigi fcqM[iZ msieavibi 1tKvb weavb cuiieZib
MYiFviUi Avi ciqvRb bvB|

Zrci eA GWIiFiKU ginv g msieavib ¢ vebvi cvitoi
ciZ “w6 AVKIb Kwiqv etjb th msieavbwd RbMiYT msieavb Ges

GB evsjvi  k 1vioi gwjK evsjvi~itki RbMY|
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1Zwb eigb th GKWwW mdé wbewPb Abbvibi Rb™ GKWU miVK
Ui ZwjKv cigiRb ng 1Kb 2006 mvij wbewPb Kigkb tHvUvi
Zuwj Ky mvVK fiite nvj by~ KiitZ meay e’ nq, ei A tHFUvi
ZwgKv AmsL” Fqv tHFUEEI cuicY 1Qj|] BiZgta®™ Z vbxSb
gnvgvb” IvéciZ Zvnvi mvsieawbK Ae nvb 1 ~wqZ-KZe" wvemiZ
nBqv woiRB cavb Dci 6vi ¢~ MnY Ktib] Zvnvi D= c ivc
nBiKwW wefviM Pvij A Kiv nq] wKS cavb iePviciZ Zvnv ~ miMZ
Kiib]

WZub wePvicwZ Holmes 1K D><Z Kiuiqv et b fh The life of the law
has not been logic; it has been experience |

WZub msieavb motU eigb th Bnv GKWU Social contract] Universal
Declaration of Human Rights, 1948, Gi TNvlYvi ciZ "6 AKILY ceK
Zib eigb th ciZ'Kw bvWMiiiKi wbiRT miKvi cQ - Kuievi
AraKvi 1mwnquiQ] 1971 mvigi 10B Gucigi Proclamation of
Independence GB AwaKviii Dci wFIE KiiqB tNwlZ nBguwQj | GB
mveRbxb tHFvWwaKvi Aeva 1 wbiicq] wewibs Dci wbFikxj |
GB Aeva 1 ibiicq woevPbl msieavibi GKiU basic structure |

ieA GWiFiiKU ginv™ g AZtci iWRWwZK b'vg wePviii
K veitgb] 1Zib etgb th ivRkbwZK bvg wePviii Rb'B Aeva |
ibitcql wbewb ciqvRb] THFUI ZwKvgq bvg DWibv GKwJ
bvMinii K AvaKvi |

ieA G WIFviKU gfnv™ g Anwar Hossain V. Bangladesh tgvKvI gvi
vigr ciZz w6 AKIbceK efgb fh ewsjvi k w6 GKw
MYcCcRvZuwWSK 1v6] G cmi% wZwb msieavibi c vebvy, 8 1 11
AbI’Qi™ 1 ciZ “wd AVKIEY Ktib]

iZwb  IVRbiZK  e” Zvi KviY wnmvie AvBibi kvmibi
Abci wZiKB Tvgx Kfib]

Zwb etgb th AibK 1t 7ikB wbewb Kvgxb mgiqi RDb”

ASeZxKvgxb miKvi mwinqviQ hvnv cizZwbvaZkxy miKvi bq] H
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MmMKJ t ik wbewPZ m m"MYB DI ASeZxKvjxb miKvii _viKb
etU wKS H mgiqi Rb" wbewPZ msm~ m™m”" wnmvie miKvi
ciiPvjbv Kiibbv,Zvnviv Zvrwvi~ i OGlbewPzZ0 fhwW'Zv ev “eikd”
ciizwW KizZt ASezZxKvjxb miKviii m m" wnmvie H
ibevPbKvxb mgigi Rb™ miKvi cwiPvjbv Kfib]

wbewPibi cie meikl cavb wePviciZi cab Dci~év ci”
ibiqM cmi¥. wZwb wePvi vefviMi FvegiZ th qb nBiZ cvii Zvnv
A xKvi KiitZ cviib bvB|

gv_ iv Dc-ibePb maiiK e A GWiHFiiKU ginv™q eijb th
ibevPb Kigkb AvBibi kvmb AbmiY KuiiZ e nBquQj|] cavb
ibevPb Kigkbvi GghbwK gv_iv nBifZ Piggv AwmiZ eva”
NBauwQigb] 1996 mviji 15B tde‘qvix ZwiiL AbidZ 16 RvZxq
msmi~ i wbewPib GKw gvl IVRWbiZK ~J Ask MnY KwigqwQj |
GB KvitYB RDbMY Wb~ jxq ZZveagK miKviidi Rb”™ msMvg
KiigwQp Ges GB msMvg 1QjJ cKZciqM MYcRvZwSK miKvi
cbtciZzévi JiT] wb~ jgxqg ZEveavgK miKviii gva'tg wbevPb
KiZt MYCRVZWSK miKvi ciZév mae nBgwQj |

ieA GWiFitKU ginv g DijL Ktib th mé, Aeva 1
ibifcql wbevPibi gvaigB gvbl THFUwaKvi wdiiqv cvBiZ cviir 1
cKZ MYZS3 ciZidZ nBie Ges msieavibi 7 Abf’Q~ Gi DiTk"
md_j nBie]

Zib Avil eijb th GKWwU wbiitcqd miKvi ewZiiiK 7 iKi
AvgjvZSitK miVK ct_ cwiPvjbv Kiv mae bq|

Dcmsnvii 1Zib eijb th eZgvb b~ jxg ZEveavgK miKuvi
e'e vq th mg dvKidvKi nwngqviQ Zvnv “wiFfZ Kwievi ciqvRb
ngviQ |

Zib gtb Ktib th MYZiSi1 ~vi_ GLbl ZEveagK miKviii
ciquRb miNnqviQ Ges ZIKZ msieavb Tiqv~ k msikvab AvBbwU

“eal
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IKS 2007 1 2008 mvtji ZEveavgK miKvi eZiitKl 3
(1Zb) gvimi Rb" ZEveavgK miKvi tggv™ Kvgxb mgtq evsjvi~ ik
MYZwSK 1 cRvZuwSK 1v6 e'e v _VviK wK bv GB ck wzZib GovBqv
hvb |

(6) gwng j Bmjvg, mwbgi GWIHiKU, ginv q wbie b
Kiib th, Tigv k msikvabxU msieavibi Pviw tgiijK “eikio’i
minZ Z_ v cRvZwSK heikd”, MYZS Ges iePvi wefviMi  vaxbZvi
minZ AmgAm’CcY (ultra vires) gfg P vij A Kiv nBgviQ]

1Zwb wbte b Kiib th ck DEIvcb Kiv nBqviQ th, "eafvie
MWVZ bv nIqvi ~ 1Y KLDbB wefivax  j KZK MnYihwW™ nq bvB
Ggb GKW 1vg msm~ (16 RvZxg msm™) @viv cvmKZ msieavibi
GBifc mstkvabx iwKFvie “ea wnmvie weteiPZ nBiZ cvii ? c_g
1T iK Aek” msieavibi 142(1K) Abi’Qi~ ewZ MYIiFWU Gi weavb
JsiNZ niqui welgw PVviJA Kiv nBguwQj ] MYiFfw Abbvibi
cmziUi msiq[i3 Reve nBj - GB weabiU mvgii K AvBibi digvb
efj Avbgb Kiv ng Ges msm~ KZK msieavibi cAg msikvabxi
gia’tg "eaZv "vb Kiv ng; 1KS D= cAg mstkvabxwU msieavibi
miNnZ ultra vires Z_v AmvgAm'cY tNwlZ nBevi cii 142(1K)
Abf"Q wi Aemvb NiU Ges MYiFwWU AbidZ bv Kivi ARNiZ
msieavibi tKvb msikvabxitK GLb Avi AKvhKix eijevi mihvwM
bvB] 16 RvZxg msmi~ i KvhKwiZv mediK ejv hvg th, t7iki
mKj IWRibiZK ~j 16 RiZxg msm~ KZK cmKZ Tigi k
msikvabx MnY KiiqviQ; Bnvi weavibi AbmitY GKwapiig AbidZz
1ZbwJ mvaviyY wbevPib tTiki RbMY Ask MnY KiiquviQ] mZivs 16
RvZxq msmi~i thw'Zv ev KvhKiiZv cmis ck DIlvcb Kiv
evZjzZv gvl |

cRvZw3SK “eik6” (cKiz) matU wzwb ck DIveb KiiqviQb
th, wetePbvaxb mstkvabxlU @viv msieab ev ivioi cRvZwSK

Pultls fKvbifc evZ'q NwgviQ wKbvl hLb ivocavibr c wU
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1IVRKxg DEiwaKvimiT wbawiZ nq ZLb BniK ivVRZ3 etj | hv™
GB ivRv megq TgZvi AwaKvix mvetfSg bvl nBgv _viKb - tKej
bvg gvT 1IVRv nBqv _VviKb Z_wc BnviK iVRZ3B ejv nBqv _VviK|
MU weiUb, Afoigqv, Kvboww, ibDiIRj VO GB tkYxi gfa'B MY”
NBqy viK - him 1l GB mKj wo_wj MYZuSK] Avgvi i
msieavibi 48(1) Abi"Q~ Abmvii ivéciZ nBijb ivécawb] vZib
RvZxq msmi~ RbMY KZK wbewPZ ciZibiai™ i1 @viv wbewPZ nBqgv
_viKb] Tigv~ k mstkvabx @viv 48(1) Abi"Qi~ i tKvbijc ciieZb
NUvibv nq bvB| 1véciZi c wW GLbl RbcizZibvat™ 1 @viv ciY
nBqv _VviK Ges msieavibi cRvZw3SK heikd” Tigqv™ k msikvatb

hvnv 1KQ VKK bv tKb Bnvi @viv 9Tb nq bvB |

MYZWSK “eikd” cmiz veA G WiFiKU ginv™g eijb th
IMYZS0 GKIU A U6 Ges Al 1IZ veK aviYv] Brnvi cKiZ eV eZy
Abmvii ZviZg” NwWqgv _viK| GghiK KwgDibdé itwkqgvl “vex KiiZ
th Zvnviv cKZ MYZiSi aviK] Avgiv Bnvi eGj cPijZ At B
eiJiZ cwi - RbMiYi @viv, RbMiYi Rb"™ 1 RDbMiYi MWVZ
miKviB MYZS] hvnv mae nBgwQj cPxb bMi ivomgin - thLvib
mKjJ bvMii KMY GKiU wowTé ~vib GKITZ nBqv IvRWbiZK im=v3
mgn MnY KwiZ] eZgw wetki 9~ Zg ivi6l GB aitYi cZ'v]
AskMniYi gva'ig ivd6 ciiPygbv moe bin] Z7 ij RDbMiYi
wbewPZ cwZibwat™ i @viv 1vd cwiPvgbvi cxiZ vb Kwiqv JBqviQ]
Agvii msieavibi mRBg (7) 1 GKv k ((11) Abf'Q~
IRbcizibvat™ i @viv ciZibvaZgjK miKvil Gi wbi~kbv c™vb
Kiti] AvexjKvixi Arfthww nBj - Tigi k mstkvabxi weavb
Abmvii cP ermi ASi1 hZ Kg mgiqi Rb'B nDK bv tKb GKevi
T7iki miKvi cuiPvgbvi fvi RbcaciZibia bin Ggb e w=eiMi
nviZ Piqv hvg - hvnv msieavibi tgSij K Kwvigvi MYZwSKZviK
evnZ Kwiqv _VviK] Bnv JqIIYxq th MYZiSi wR mxgvexZv

nnquiQl MYZiSi AF'SiiB Brnvi wR  webviki exR enb
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KiitZiQ] GB welig miewrKé D nviYw nBj ZZxq Rvgvb
nmcvenjikKi gva'tg wnUjviii DEvbce] Pareto, Mitchel Ges Moscali
gZ wZbRb cLvZ 1wRibiZK TvkibK Kiwifvie MYZiSi GB
T9U_wj Zwgqu atib] hvnvi cviYuZiZ BUVxiZ d'vmxevi~ i Db
NBgviQ] GKWU c_ K ci_  Avgvi i1 cRZiSI MYZS aVsimi
cipwgvy PugiZiQl Aeva 1 wbiicql wbewibr gva'tg wbewPZ
RbciZibiat™ 1 @viv MYZS ciZév Kiv mae] wKS q[gZvmxb ~iji
ibePib KviPic e wZiiigl cuietZ wbgtig cviYZ nql gv_ iv Dc-
ibevPb KviPici miewbKoé ~6vS nBgv ningviQ] ciZevi™
Mgzmxb ~§ ewZzZ 1RWowzZK ~§J mgn ivRci Ae b
JBagwQigb] AwBb-keLjv cuiv vZi gvivZ!K AebiZ NwUquwQj |
RbRxeb wei nBqv ciogwQj | BiZvgia”™ RvZxg msmi~ i1 tgquv"
Tkl nBqv Avim Ges 1eGhbic ewZZ gj 1RWowZK ~jJ_ujgi
AskMnY QuovB GKiU wbewlb AbidZ nq]l xN TiKIvKili ci
GKiU 1VRhbwZzK HK'gZ" ciZi6Z nq - hvnvi dj nBj msieavibi
Tigi  k mstkvabx Ges ftgwvgil MnYihw™ ibevPibi gva'tg mRg
RvZxq msm~ MWWZ ng] GB Kémva’™ cqm tKej MYZSiK 19[v
Kiievi Rb™ MnY Kiv nBguQj|] Bnv mZ" th Tigqv™ k mstkvabxi
ieavb @viv miKvii RbaiZibiaZ 1 mgigi Rb™ iMZ viK; Zte
Brv 1Ttk MYZ3 PPvi c_iK mMg Kiti ] migwRK ieAvib meKvij i
-me vibi mecKvi 1IVRkbiZK mgmv wbimibi Rb" fKvwb ~— vox
mgvavb bvB|] tMU weiUtb hvnv cigM Kiiqv mdjy cviqv wMqgviQ
Zwnv evsjvi~ ikl Rb” cthvR™ bin|

ieA G Wit FiKU ginv tqi giZ evsjvi~iki RbMibi eZgvb
IVRhbiZK cwic<=Zv Abhvgx T ki I msieavibi MYZwSK “eikd”
msiqIiYi wbigE ZEveaigK miKviii Aaxtb ibevPb Abovibi tKvb
1ieKT bvB] MYZSiK ePvBqv iwLevi Rb™ bv ng 1 mgiqi Rb”

MYZwSK e’e v wMZB ivLv nBj |
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ePvi iefviMi ~ vaxbZv cmi¥: ie A G VWiFviKU ginv g efjb
th, GiePvi we®Mxg ~vaxbzZwW @viv Avgiv cKZciq WK eSvBiZiQ
Zwvi Dci wboFi Kiiqv enjtZ nqg th msieavib Ggb AibK welq
inqviQ hvnvi @viv wePvi wefFfvMxg vaxbZv Le Kiv nBqviQ] Bnv
ejv hvg th wbewnx wetfM KZK wePviK wbigviMi weavb wePvi
iefFMxg  vaxbZv Le KuigviQ] ejv nBgv _viK tfh msm~™ KZK
cYxZ Av vjiZi Kvhiewa cKZ bvgiePvi ciZévg wePvi wefviMi
“vaxbzviK Le KuiquiQ| wK3S Jurisprudence G THOIKVY nBiZ (iePvi
iefTMxg ~ vaxbzvil mibiTé A TingviQ| Secretary of Ministry of Finance
V. Masdar Hossain 2000 BLD(AD) 104 tgvKTgvg GB Av vjZ (hLb
Tigv™ k mstkvabx envj wQj) chteqlY c vb Ktib th, msieavibi
tKvb weavbB D”P Av v§iZi wePviKMiYi vaxbZviK Le Kii bv
Ges GB ZiKZ mstkvabxwUtZ tKej D”P Av vjiZi wePviKMYB
mswko |

msieavib Ggb WKQB bvB hvnvi wFIEIZ ejv hvBiZ cvii th
mcxg tKviUul vePwiK Kvih ciiv] n Z3iq9[c Kuievi mihvwM AviQ]|
AlaKs, mcxg RwWimqvl KwDiwYj Gi  @viv mcexg TtKviUi
iePviKMiYl KvhKvy wbwdZ KiiqgviQb] AvexgKvixcq nBiZ GB
h= c kb KiitZ cviib th, cavwb Dci évi c W mcxgiKviUui
iePvikKMiYl Rb™ SjS gjv ifc wbiicql wePvi evwnZ Kuievi
KviY nBiZ cvii] 1KS BniK GKRb wePvitKi wePviKvihi
n Ziqc wnmvie weiePbv Kiv hvBte bv ev BnviZ Zvnvi PvKui i
mieav KZb ev Ab" tKibFie Zvnvi KgKvj e'nZ Kiv hvBie bv]
Bnv gib ivLv DwPZ th wePviKMY FgFuzZ ev cfve ev cuZ ev
etdl Gi Eta¥Y wKqv Rb vt WK KvRwW Kiievi Rb™ kc__ MnY
KvigviQb] tKvb wePviK hi™ miKvi weiv nBie Ges ZvnviK
Aemii hvBevi cti cawb Dci™ 6v wnmvie wbigM c vb Kuite bv
GB wSvg h_vh_ ivq “vb nBiZ weiZ viKb Zvnv nBij vzZib kc__

T2 Kiiieb; Zie Bnv ejv hvBfe bv th ZvnviK tKn b'vquePvii evav
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i guiQ] mexgikKviUi GKRDb wePviKiK AvewmK cU eivl Kuievi
GLwZqgvi wbevnx wefviMi] Bnv ejv hvBie bv th H GLiZqviii
KvitY wePviKMiYi1 wePviKvih cFve tdujte] Avgiv GB chviq
ITwLe th, wbewnx wefM ev miKviii AvBb wefM @viv tKvbifc
cfie QuovB iePviKMY vaxbFvie wePwiK Kg maav™ b KiiiZiQb
WKbv] Tigi k mstkvabxi AvijviK GB ciki DEi Aek'B

thwZevPK |

maciZK AZxtZ msieavb Abmvii ZEveaigK miKvi MVb
cipagvil Ace’envi Kiiv nBqviQ] wKS wKQ AvBibi Ace’enviii
KvitY KLbB AvBbwU teAvBbx nBqv hvg bv] D= Ace’envi tfiva

Kivievi Rb" ciqvRbxg e’'e v MnY KiiijB nql

(7)1 Rbve tivkb Dilb gwng~, mibgi
G'W1FviKU, GKwW mzZKevyx D’Pvib KiZt Zvnvi el“e’” Avio

Ktib GB eijgqv th ZiKZ msieavb (Tigqv~ k mstkvab) AvBbwU
AvieMeiRZFvie wetePbv KiiiZ nBie]

Zwb etgb th ZswKZ msieavb mstkvab AvBbiU ciqviMi cte
1973 mvj nBiZ th IvRWbiZK ~§ qgZ2vg _viKb Zvnviv KLbl
ibevPib nviib bvB, Ggb 1K Dc-ibewPibl KviPic nqg, thgb gv_ iv
Dc-wbePb |

2004 mvij GKwW weikl DiTik™ msieatb msikvab KiZt
mcxg TKviUi wePviKMiYl Aemi MniYi egm ewx Kiv nq] cab
Dci~6v ci™ wbiqviMi Rb™ Avcxj vefviMi Aemi cvd iePvi KMiYi
mafilL GKw gjv SjvBqv ivLv nq|

xKZ gizZB wePvi wefviMi vaxbZv msieavibi GKuwU basic
structure | ck nNBiZiQ th ZiIKZ msieavb msitkvab AvBbwU wePvi
iefviMi  vaxbZviK tKvb Fvie qTb Kii wK bv|

0Avgiv, evsjvi~tki RbMY0, K _v_wj msieavibi 7 Abi"Qf i

minZ cioiZ nBie] msieab evsjvi~iki miev’P ABb KviY Bnv
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evsjvi Fki RbMiYi B’Qv (wil) K cawz Kii] mcxg iKvwB
msieavibi tkéZ aviY Kii KviY mcxg TKWB msieavibi
AirffveK|] msieavibi 102 Ab3i"Q~ mcxg iKviUi nvBiKvw iefviMi
Dci KiZcq Avi k 1 bt k c vibi 91gZv Acb Kti |

msieavibB MYZS iIK¥fvie AbkxjZ nBie Zwnv eYbv Kiv
nBqviQ|] wbevPibi gvavig RbMY Zvnvi~ i cwZibwa woaviyY Kiib]
arSmTv RvZxq msm ™ iK cizibvazZ Kii |

RvZxqg msm~ A_-AvBbmn mKj cKvi ABb cYgb Kitil]
RvZxq msm™ 142 Abi"Qi~ i Aaxib 11 Abf’Q™ 1 tgSijK AiaKyvi
e ZZ msieavibi th TKvb mstkvab KwiiZ 9TgZv cvR |

Anwar Hossain V. Bangladesh (A6g msweavb msikvab) tgvKvIgvq
msweavib i basic structure citeZb ev mstkvab Kiv hvg bv eigqgv mcxg
IKvfUi Avcxg we® M TNvlYy Kii] msieavibi ArfFFieK weavq
mcxg IKW msm~ KZK cYxZ AvBibi "eaZzZv/A eaZv fNvlYy
KwvitZ cvii |

ivociZ mcxg tKviur wePviK wbigiM “vb Kwigv _viKb wKS
mcxg fIKviui Dci ibevnx wefviMi Avi TKvb wbgsSY _viK bv]
TagiT AmTWPitYi Rb™ wePviKMYIK AcmviY Kiv hvBiZ cvti |

mcxg tKviUi Judicial Review Gi MgZv minqviQ] tKvb msm™
m-im't AthwZvi ck Dwij xKvi ginv g welqw ibevPb
Kigkibi KU tciY Kiib] wePb Kigkb Tbvbx AIS Zvnvi~ i
gZvgZ xuKvi ginv iqi woKU fciY Kiib] GB gZvgZ1l mcxg
TKviU Pvig A Kiv hvg]

cavb wePviciZ mvnveifb Avnig™ A vgx ivéciZ ci™ ibigwM
cvd nBqv 1viol wbevnx cavb nBquwQigb wKS tKnB Zvnvi
ibitcIZv matU ck DIveb Kti bvB]|

cavb Dci~6év ci™ cavb wePvicwZi wbigiM cmi wZib efjb
th IVRoIZK ~j_uwji wbKU cavb wePviciZ ewZiiiK Ab”" tKvb

e = MnYihvM™ wQj bv] Bnv mievEg mgvavb bv nBijl Avi tKvb
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c ve mKj 1WRkbiZK “iji wbbKU MnYihw™ wQf bv] H mgiq
cavb vePviciZzB GKgvlT Avkvi AvijviQijbl]

cab wePviciZz mvnveilb Awntg~ A vgx 1véciZ iQijb,
Zrci cbivg cab wePviciZ cti™ cZveZb Kiib 1KS ZwnviZ
mcxg TKviUiT “wgZ cvgib Zvnvi TKvb mgm™v ng bvB ]

mcxg tTKviUi wePviKMiYi egm ftewWwK mgig fewK Dcviq
eix Kiv nBguwQj, Aek”™ Z vbxSb we vgx cavb wePvicwZ Rbve
tK, Gg, nimvb 2006 mviji Tkl 1 tK cavb Dci év nBiZ Zvnvi
AciwWZy cKvk Ktib]

ieA GWitFviKU gtnv™q eijb th thLvib KgiZ wePviKMY 1
ievfb aitbi Z2°S KwiiZ m9qfg tmLvib GKRb Aemicvd cavb
iePviciZi cab Dci o6v nBiZ evav iKv_vg] 1996 mviji
tdequix gvimi wbewb cieZx NUbvejx eYbv Kiigv ieA
G'WitFviKU ginv q eijb th hZ RwWjzZB _vKK bv tKb GB mgq
b~ jxgq ZEveavgK miKvi e wZZ Avi tKvb MnYihvM™ mgvavb iQ j
bv]

h=31viR" Parliament fwOqv tM$J convention Abmvit wbevPibi ci
bZb cabgsSx thwMvb bv Kiv chS ceZb cavbgSx Queen Gi
Abtivia miKvi cwiPvgbv Ktib | '/KS H AiZii= mgq 1Zib
AibewPZB _viKb]

cabgsx c Z'W Kiitj ev xq ci” envy bv wKij gsSMmY
c Z'W KuiqviQb eigqv MY" nBijll 58 (4) Ab1’Q~ Abmvii
Znvi~ i DEiwaKvixMY Kvh®vi MnY bv Kiv chs Zvnviv — — ci”™
envy _wKieb] BnviZ hw™ MYZS jeLb bv ng Zvnv nBtj 58L

Abi"Q~ @viv MYZS jJeLb nBiZ cvii bv]

mveRbxb tHFUwaKvi gvidr msmi~ 300 m ™ m’ wbewb
MYZiSi1 wRE] msieavitbi 7(2) Abi’Q~ MYZS wbidZ KiiqviQ

Ges 11 Abi’Q~ MYZiSi aiY eYbv KiigviQ] 59 1 60 Abi"Q~
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“vbxg miKvi mié KiiquiQ] RvZxg msm™ FwOqv hvBevi mvi_ mvi
cavbgsSx I msm™ m m"MiY 1 Mandate G§ mgwi3 nq|
msieavb (Tiqv "k mstkvab) ABb Gi DifTk’™ nBj

KviPicnxb Aeva I mo wbevPb Abdbvb |

ibePb Kigkb gv_ iv Dc-ibevPibi KviPic eU KiiiZ cvii
bvB] 1996 mvigi tde“qvix gvim AbidZ wbewPib WU KviPic
NBgwQj ] msieavibi Aaxtb wbevlPb Kigkibi whi= mivK Fvie
NnBij 1 WRiwzZK ~“j_wji cfvte Bnv v Fvie 1 AvBbvbMFivie

“wqZ cvjb KuitZ cvii bv]

ieA GWIFiKU ginv™q eijb th ZwWKZ msieavb msikvab
ABb ewZj Kuiigl 2006 mvigi tkl ®viMi Pig m¥“U Govb
mae nBZ bv] cKZciqM GB aitbi m%“WU GovBevi Rb'B 106
RvZxg msmi~ 1 wbevPibi cti ZiIKZ msieab msikvab AvBb cYqgb
Kiv ng] Zvrvi ciil m¥%U KwUiZiQ bv] meikl cavb iePviciZ
GKiU 1vVRkbwZzK “iji wbKU MnYihwW”™ bvl nBiZ cvii, Avevi,
Zwnvi ceeZx cavb vePviciZ Ab" 1WRbiZK ~1j i1 woKU MnYihwM~
nBie bv] mgmv PigiZB wKie]

(8) AVRgvjj tnvimb, wmwbgi G'WiIiFviKU, gitnv g
etjb th, Tiqv™ k mstkvabxi fgw wZbiU gjielqiK PvigA Kuiqy
GB Avcxjw Avbvgb Kiv nBqviQ] AbFfie ejv hvg Tigi k
msikvabx msieavibi wZbw tglijK welqiK webd Kuiqv v quiQ]
GB_uj nBiZiQt MYZS, cRvZwSK “eikd Ges wePvi wefvMxq
“vaxbZv] msieavibi tgSiK Kwiigvi  mwnZ ZwKZ msikvabxU
GB Kviib mvsNill K]

nBiKW weftviM AviiKwW hel® Zwgqv aiv nBqviQ fh,
msieavibi 142 Abi’Q~ Abmvii GB msikvabxwUi RbgZ hwPvBiqgi
wbigE MYiFwW AvnYvb Kiv ng bvB weavg Dnv ArTx<] GB cmsiM

ieA GWiHFiiKU ginv iqi gZ nBj cAg mstkvabxi iviqi cti
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MYiFviUi Avi Avek'KZv bvB] KviY H ivg @viv MYiFviUi
welgil msieavtbi minZ AmvgAm 'cY gitg tNwlZ nBqviQ|

Zwb etgb th, Tiqv™ k mstkvabxi gvatg msieavibi tgSij K
Kwvigv iebd nBqviQ weavqg Dnv ewZ§ tNvEYvi thvM™|]

MYZS Ges cRZwSK “eilké” cmi% ieA G wWiFiiKU
ginv g eijb th, MYZS Ges cRZwSK “eikd” Avgvi~i
msieavibi tgSiK Kwwigv] Avgvi~i msieavb Abmvii MYZiSi
ciggM nBqv _viK msmi~ RbMiYi1 wbewPZ cwZibvai~i gva'ig]
msieavibi ¢ Zvebv, 7 Abi’Q” PZ_ #iMi 1g 1 2g Aavig Tk
tKejB RbciZibwvai™ i @viv ciiPwjZ nBevi cZvkv Kiv nBqgviQ]
me vB ‘Avgiv,evsjvi tki RbMY'B ZvnviTi mivmil  wbewPZ
ciZibvai gva'tg ZvnviT i welgw”™ mauiK imxvS MnY Kuife]
msieavibi gj tPZbv nBj tKvb Ae viZB GB (ciZibiazgj K0
“eikdi minZ Avicvl bv Kiv] 1972 mviji gj msieavibi web’vm
Abmvii RbMY KZK wbewPZ cabgsSx 1 g3Sx cuil™ wbevnx
Kvhve jx cigM Kuiie] cRvZiSi véciZ msm™ m m'i~ i @Qviv
ibewPZ-mivmvi RbMiYi @viv wbewPZ binb- cKZ c vie Zvnvi
tKvb KvhKix ibevnx KgKvU bvB] cKZ ciZibiaZgjK “eikd” by
_VKvg ZinviK cavbgsSxi civgk Abmvii Kvh mev b KwviiZ nql
GKB KvityY vaxb KZiZ wzZib Kvh medv b Kiievi AlaKvix
binb] Ggb 1K GKW giiZi Rb’'l GB ciZibiaZgjK “eikd”
NnBiZ weP"Z nlqv hyvBie bv-BnvB msieavibi gj tPZbv]

GKB Tvie 1/WRZisSi1 wecixiZ ewsjvi k GKiU cRvZS|
Wioi wZbiU A%l mKj qgzZvB 0Avgiy, evsjvi~tki RbMY( Gi
gwj Kvbvaxb | Zvnviv mvetfSg Ges meqtYi Rb'B GB (ImveiFsgzl
ZwnviT 1 AlaKviiB _viK]| AZGe, 1vioi mKj im=xvS Ges Kvhpg
Aek'B msieavb ewZ cipagqvq mivmwi RbMiYi ftHiU wbewPZ

ciZibvai™ 1 gva’'tgB maub nBiZ nBie]|
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FiZl esjvi~tki bvg GKiU IMYCRvZS0] FviZxg mcxg
tKviU R.C. Poudyal v Union of India AIR 1993 SC 1804 gvKTgvq
IMYCRvZ3S0 Gi A_ c™vb KuiquiQ] hvnv Avgvi~ i msieavib e 1*
IMYCRvZ3Xx) Gi Abifc]

Avgvi~ i msieavib IMYCRvZ3Sx) eijiZ RbMiYi 91gZv eSvq
hvnv msieavibi tgSig K Kvwvigy]

ZIKZ mstkvabx MYZS Ges cRvZwSK “elkd'tK msKiPZ
Kviqv tdwgqgviQ] msieavib b~ gxq ZEveavgK miKviii Kvwigy
Avg vbx Kivi ci nBifZ msieavtb GKwW ciZibvaZnxb miKuvi
RbcizibiazZzKvix miKviidi  jveZx nBgviQ hvnv msweavibi
IMYZ3S0 1| IcRvZWSK0 "erkd” “BwUi minZ mvsNiwll K|

GBLvib DijL"  fh, nBikwW  wefM  IMYZS0iK
kikjxKitYs Jiq9l" Aeva ibePibi ciqvRbxqZvi ielqiUiZ tRvi
S quiQ; wKS itgii K Kwiigw ZiZi cmi% bRi t1Tq bvB] GB
KvityY D1 ivg ewZj nBevi thiM’]

iePvi vefviMi  vaxbzZv cmi. G'WiFviKU ginv q etjb th
Bnv cwZidZ th, wePvi wefviMi ~vaxbZv th 1Kvb msieavibi tgdij K
Kwvigv] weL'vZ Adég msikvabx tgvKTgwuB (1989 ie.Gj.iW
etk msLv) Avgvi~i 1t iki msieavibi TgijK Kwvigy mspws
c_g tgvKTgv]

b~ gxq ZEveavgK miKvi e’e nvg meikl Aemicv3 cavb
iePviciZ cavb Dci 6v wbhi=i1 weavb AvIQ] ZwnviK cviqv bv
tMiJ Aci cab wePviciZ nBieb cavb Dci 6v] GB e’'e nv Pyvj
nBevi ci mKijB wePvi wefviMi vaxbZv meldikK DigM cKvk
Kiiqv AwmiZiQigb | Avgvi~ i AvFAZy nBj GB e’e nvi mewaK
gb~ i 1kKvi nBgviQ OePvi we®wWM0] thinzZ cab wePviciZB
ZEveaigK miKvtii cavb Dci~6v nBieb tminZ qIgZvmxb ~j
ZwnviT i cQb 1 ew=tK cavb wePviciZ wbh= Kuievi tPOv Kii-

hvnviZ wZwbB cti cavb Dci™ év nBiZ cviib] mcxg tKviU iePviK
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ibigviMi mggl GKB jJ9q1" wSvg iwLgy KR Kiv nqg, hvnvi
djk9ZiZ wePvi e M “vaxb I wbitcql vePviK cwlR nBiZ eilAZ
NBiZiQ| cavb wePviciZi c Wil gk wezZiKZ nBgv cioiZiQ]
letklZzt 2006 mviji AFAZv nBiZ t-Lv wWMquiQ th, ZLb
ietivax —_j meikl Aemicvd cavb wePviciZi Aaxtb wbevPib by
hvBevi Rb" Avb vgb-msMvg 1 weiqvF KwiquiQ] cti "B eQi
tmbv mgi_Z ZEveagK miKvi t7iki AvBibi kvmb Ges fglijK
AraKvi JsNb Kiiqv 1~k kvmb KirqviQ|

ikl "B eQtii ArFAZvg tTLv hvBiZiQ th Aemicv3 cavb
iePviciZi Aaxtb b~ jxg ZEveagK miKvi cxiZ Avi KvR
KiitZ1Q bv] weitklZ wzZub hLb RbMibi KU MnYihwWM™ bv nb|
BnvB cgvy Kii th Aeva wiicq wbewb Aboévibi bigiE
Aemic/3 cab wePviciZi Aaxtb Wb~ jxqg ZEveagK miKuvi
cxiZ mievEg ieKT e’e nv bin]

ieA GWiFiKU ginv™q eijb th GB hil* DEIvcb Kiyv
NnBqviQ th, ewsjvi itk Aeva wbiicq woePb Abovibi JIvMl”
T jxqg ZEveavgK miKvi e'e nwU wWZxq mievEg mgvavb ] GB
cmis veA GWIFiKU etjb th, ewsjvitki GKw fMSiegq
“vaxbZv hixi BiZnvm iwnquiQ, evsjvi~iki RbMY GKwW DEg
RwZ wnmvie tgSijK AiaKvi 1 msieavibi cvavb™ mawjZ ci_exi
gviS GKiU DEg msieavb cYgb 1 MnY KuiqgviQ] Zvnwv nBij
“vaxbzZvi Pujk ermi cii tKb Avgw MiK w@Zxq mievEg
MYZwSK e’e nvg hvBtZ nBie ? Aek'B GB RwZi Rb" mievEg
MYZSB cZ'wkZ |

nBikwW wefviMi dj feA Abigi™b KwiquviQ th, Aeva 1
bitcT] wbePb Abdvibi Rb™ wb™ jxq ZEveavgK miKviB GKgvlT
mgvavb bg Ges ietki mKj§j DbZ RwZB wbevPibi mbvZb cwpiqvB
AbmiY Kiiqv _viK] Bnv ejv hvBtZ cvii th, g J91" nBj Aeva

I witcq wbewb Ab6évb Kiv-ib~ jxqg ZEveagK miKvi bq]
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DbZ 1t~ kmgin ibevPb Abi6Z nq wbePb Kigkibi Aaxib; wb™ jxg
ZlveaigK miKviii Aaxtb bg] tmB me t itk tfKnB wbevPibi
witcTZv wbgqy ck DEvcb Kii bv] Avgvi™i moefiLl tUKmB
GKiU veKTB mingviQ Zvnv nBj wbewPb Kigkibi AaxtbB wbevPb
Abi6Z Kiv] Bnvi Rb" ctqRbxg ABb I welia cYgb Kiv hvnviZ
ibevPb Kigkb Aeva 1 wbiicq wbePb AbidZ KuitZ cvii]
mZivs msieavibi tgli K Kvwigvi TZKviK Tigv™ k msikvabuU
ABbZ 191Yxg bq]

AvgviT i msieavib ewZ cizZibiaZgjK MYZiSi weavbwU
reinZnb ] vKS Tigv™ k mstkvabx GB wbtiQ~ avivewnKZvqg ieiiZi
mi6 Kii] AStZ “Bevi AmvsieawbK onvg q9gZv MniYi Z=
AIFAZY Avgvi~ i ingiQ Ges DFqiUB AV viZ KZK cAg |
miRg msikvabx gvgjvi ivgq @viv teAvBbx tNwlZ nBqgviQ] Bnv
JIYxqg th, msieavib ftKwb cKvi mihw by _vKv ~—1Z1
teABbxFvie 9qgZv MniYi gZ NUbv NwqviQ Ges tmB KvitY
mcxg tKwW feAvBbx tNvlYv KwiiZ cwiqviQ] wKS GB aiiYi
mihwW Tigv™ k mstkvabxtZ we~"gb _vKvg tmB mo% c_ awiqv
ABbx AveiliYil gva’'tg D’PwFvixi~ 1 qgZv MnY Kilevi e’'e nv
_wKgv hvBie] ftmbvewnbx mgi_Z ZEveagK miKviii ~BiwU
ermiii ArFAZv Avgvi~ 11K tTmB AvksKvi K _vB miiY KivBqv
17ql AZGe, GBme eV ZeZvi AvijviKB Tigv k mstkvabx

ewZj nlqu Avek’'K|

15| cv_wigK wetePbv t

1994 mvij gv_iv Dc-ibewPib wecjy KviPici AwFihvwWM DiVij
Z vbxSb wetivax T j GKiwU wb~ jxq ZEveagK miKviii gva'ig
ibevPb Abbvb Kiievi Rb™ cej Avb vgb Avia Kii] evsjvi tki
IVRbxiZiZ GB Bm™ GK cPU Al iZv mi6 Kii] 1t iki meT GB
e'e v JBqgv Avjvc-AvijvPby, ZK-ieZK PigiZ viK] weiivax™ j

KZK ANYWoKZ pgMZ niZvij t7iki vFuweK Rb-Rxeb cvqg
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el nBqv cto] Zwnviv cieZx ASZ Zbw mvaviY ubevPb
Wb~ gxq ZEveaigK miKviii ZEveavib Ab6évb Kiievi “vex
RvbovBiZ viKb] GBi‘c GK cuwiv i Zi gia’ 1996 mviji 15B
tde“‘quix evsjvi itk 16 mvaviyY wbePb Abi6Z nq wKb t ik
cab vetivax ~j_wj H wewPb eRb Kii] AZcit RvZxq msm~
b~ gxq ZEveaigK miKvi e'e v majZ msieavb (Tigqv_ k
msikvab) AvBb, 1996, wej MnY Kiti] Zrci, ivéciZ 28tk gvP
ZwiiL vegwliZ  vqTi “vb Kwiij Zvnv AvBtb criYZ nq|

Dctiv= ABibi Aaxtb MiVZ Wb~ jxq ZEveaigK miKuvi
1996 mviji 12B Rb ZwiiL mRg RvZxq msmi~ i wbevPb Abdvb
Kiti |

IKS GB ABibi ciqiRbxgzv I ABbMZ “eaZv jBqv 1 ik
Avjvc-Avijvwby PiiZzB _viK] GB tcqivciU ZvKZ AvBbwJi
“eazv PVvijA Kiigv ixU wciUkb bs 1729/1996 ~vigi nq] Bnv
GKwW msifIR Avi ik LwiR nqg] Zrci, AT ixU tgiKvIgwU “viqi
nqg] nBiKW wefviM GB ixU tgiKvlgig GKRb cexy mvsew™ K
Ges T tki "B enr iWRkbiZK i1 gnvmiPeMY cq9[f= nb] Bnv
NnBiZ cZxqgvb nq th ZwKZ ABbwUi "eaZvi cik T~ ik AibiKiB
DrKév mwngviQ] Aek’ Avcxj weftviM Zvnvi~ i cq nBiZ tKvb
hw=-ZK DIvcb Kiv nq bvB] Zie Bnv mZ  th evsjvi tki
RbMiYi GKiU tek eo Ask b~ jxg ZEveaigK miKviii
ZEveavib ibevPb Abobvibi cTcwzZ] Bnvi citq mevicqv eo hi=
nBj th MYZiSi vi GKwW moé I wbiicql wbewPb Abbb KiY,
KviY, gv_iv Dc-ibePb ADbOGvib Z vbxSb wbewPb Kigkb 1
miKviii Pig e _Zvi NUbv GLbl mKijiB gib D34j nBqv
nnquiQl mKigi Fq th ~jxqg miKvii Aaxtb mé 1 wbiicq]
ibePb Abdb Avi~S moe bin] BnvB mKj weZiKi gjl th
IWRibiZzK "~ jJiK 1t iki RbMY tHfWU c vb Kwiqv miKvi MVibi

Rb® KZZ c vb (mandate) Kwij, A _P cieZx mvaviY bevwb
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Abovib tmB miKviitKB 1t iki RbMY,ASZ Brnvi GKW enr
Ask, cieZx mvaviY wbevPb Abdvibi mgq qgZvg T uLiZ Pvin
bv, cvtQ gv_iv Dc-wbewPibi cbiveilE nq] Aek’ gv_iv Dc-
ibevPibi cti Avi tKvb Dc-wbevPib tHU KviPici tKvb tRvivj
AirFthw Avi 11V bvB]

b~ gxg ZEveagK miKvi mioKvix msieavb  (Tigv  k
mstkvab) AvBb, 1996, mviji "eaZv AT ixU tgikvlilgvg PVvijA
Kuitg nvBiKviUr Full Bench Bnvi 4-8-2004 ZwifiLi 1viq Rule wU
Discharge Ki Zt msieavibi 103 Ab1’Qf " i Aaxtb mwUidiKU c vb
Kivg Bnv mivmwi Avcxj wnmvie bw_ = nq] ZvnvQuov, 1xU
TiLv ZKvix ciqMl GKwW c_ K Civil Petition For Leave to Appeal No. 596 of
2005 “vigi Kiv nqgl

GB Avcyj tgiKvlgyg wbtmb~in GKW mKiVb ivRhbiZK
fiie wezZiIKZ welq RioZ iwngviQ hvnv GB AV Vv iZi b WEi
ielq Aek'B bin] K3 nBiKwW iefviMi IxU AiaiqiTi AvlZvq
(Writ Jurisdiction) Dcti elYZ ZiKZ ABbiUi “eazZv PtjA KiZt
“vex Kiv nBgviQ th ZwKZ AvBbwi gva'tg msweavib th msikvab
Avbgb Kiv nBgviQ Zvnv AmvsieawbK Z_v Akeal

GiMI{T ZwKZ ABbwU msieavibi AvijviK wetePbv Kiv
nBiIKW wef®viMi “wgZ 1 KZe  wQj, Ab"_vg GKiwU AmvsieawbK
msikvab mvsieatbiK KjwlZ KwitZ cvii] DijL", GB mcxg
tKviUi cwzZwl wePviK msieavb 1 AvBibr i9[Y, mg b 1
ibivcEweavb KiitZ Zvnvi~ i kc_@viv eva”|

DijL", Rbve w GBP Lvb, G'W1FiKU, ZiKZ wvelqiU RvZxq
msmi~ i weiePbvi Dci Qwoqv i evi Rb" gZ cKvk KiigviQb]|

RvZxq msmi~ i m mMiYi mgM 1t iki RbMiYi ciZibvaZ
Kiib] msieatb mviciql msieavb msikvab Kiievi 9gZvl Zvnvi™ i
NgviQ| vwKS msmi~ i KviRi /bR AMwaKvi nwnquiQ] cqvSti

msieavibi evLv 1 wetklY Kiievi TgZv GKgvl mcxg fKvtUi
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Dci b" | TmB “wgZ 1 KZe” mcxg tKwW KLbB GovBiZ cvii
bv]

2004 mvij nBiKW wef®viMi iviqi ci 7(mvZ) ermi
AiZewnZ nBgviQ] BwZgta® GK c9q tgvKvigwuU Thvbxi cv_bv
Kiitg, veikl Kviqv thLvib RwUj mvsieawbK e vL'vi ck RioZ,
tmB Avcxj Thvbx Kiv cigvRb ng] mviéi Avi GKW vaxb
iefviMi Rb™ mcxg TKvwWU Gi Aicqlv Kiv mgxPxb bin|

th tKvb tgvKvlgvg iIVRkbiZK mgmv RioZ _wKij 1 mcxg
KW musieawbK cik Dnvi b (wE th GovBiZ cvii bv Zvnvi
- ciql USmexg tKviuT FugKv AvigvPby Kiv hvg |

C_1g Colegrove V. Green 328 US 549(1946) tgvKvEI gv AvijvPbv Kiv
ciqvRb] Illinois A%IVR™ 51U TRJvq wef= Q] ciZ'Kw tRJv
NBiZ A%iviR"i wmibU 1 1VR" ciZibvaMY wbewPZ nBiZb] Kvij
Kvig kni_wjiZ Rb msL'v eG_1Y eix cvBijl Zvnvi~ 1 ciZibiai
msLv eix< bv cvliqug Mvg GvKvi minZ kni GjvKvi ciZibwai
msLv AskvbcvZz weftvRib Ab'vh® AmgZv (unjust congressional
apportionment) Cii JWI[Z ng] GB Abvh"™ AmgZyv PvijA Kuifij mcxg
tKW Bnv GKiU 1IVRkbiZK ck eiggqv cv_bv LwiR Kii] mcxg
TKviUi msLv Miid wePviKMiYi® ci9q] Justice Frankfurter efgb th
ZIKZ BmwU “of a peculiarly political nature and therefore not meet for judicial
determination.” ||

IKS 16 ermiii gia’ cavb wePvicwZ Earl Warren Gi tbhZiZ
mcxg TKvU Baker V. Carr 369 US 186 (1962) TgvKvIgvq Bnvi gZ ciieZb
Kii] cKZ civM Bnv bZb hM midoKvix GKwU #vq] Justice Warren
biIR1 ejqviQb th GB i1vgw Zvnvi Rxetbi meikd ivg] Bnv
Tennessee A%iVR™ nBiZ AWMZ GKiU tgvKvIgv] 1901 mviji GKiU
ABb A%ZIVRIUT 951U county Gi gfa” cuZibiai msLv AskvbcviZ
iefvRb Kwigv t7q] 1960 mviji Av grgvixtZ t~Lv hvg th Mvg

GjvKvi Zjbvg kni GjvKvi TJvK msL'v eG_b eixcvd nBijl
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tJvKmsL'vi AskvbcviZ ciZwbwai msL'v eix Kiv nq bvB weavq

Mvg 1 kni G j/Kvi AskvbcvZ ciZibvatZ AmgZvi mid nBqviQ |
US mcexg tKviur msL'vMia & wePviKMIY® ciql gj n1vquU Justice

Brennan c “vb Kiib t
“The question here is the consistency of state action with the Federal
Constitution. We have no question decided, or to be decided, by a political
branch of government coequal with this Court. Nor do we risk embarrassment of
our government abroad, or grave disturbance at home if we take issue with
Tennessee as to the constitutionality of her action here challenged. Nor need the
appellants, in order to succeed in this action, ask the court to enter upon policy
determinations for which judicially manageable standards are lacking. Judicial
standards under the Equal Protection clause are well developed and familiar, and
it has been open to courts since the enactment of the Fourteenth Amendment to
determine, if on the particular facts they must, that a discrimination reflects no
policy, but simply arbitrary and capricious action.........

We conclude that the complaint’s allegations of a denial of equal
protection present a justiciable constitutional cause of action upon which
appellants are entitled to a trial and a decision. The right asserted is within the
reach of judicial protection under the Fourteenth Amendment.”

Dciiv= 1vigi minZ GKgZ tcvlY Kwiqv Justice Clark
msieavibi gj aviYviK cLvcb (project) Kiib t

“As John Rutledge (later Chief Justice) said 175 years ago in the course
of the Constitutional Convention, a chief function of the Court is to secure the
national rights. Its decision today supports the proposition for which our
forebears fought and many died, namely that “to be fully comformable to the
principle of right, the form of government must be representative.” That is the
keystone upon which our government was founded and lacking which no
republic can survive. It is well for this Court to practice self-restraint and
discipline in constitutional adjudication, but never in its history have those

principles received sanction where the national rights of so many have been so
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clearly infringed for so long a time. National respect for the courts is more

enhanced through the forthright enforcement of those rights rather than by

rendering them nugatory through the interposition of subterfuges. In my view

the ultimate decision today is in the greatest tradition of this Court.”

cZxqgb ng th 1946 mvij unjust congressional apportionment
ieliqg "RhbiZK ck RioZ nmingqviQ GB IRnviZ mcexg tKwW ZiKZ
Avie " biU byKP Kuiijl 1962 mvij GKB aifibi Avie b
Dciiv=Fvite mcxg KW wetePby KiZt b'vh™ apportionment Kwievi
Avi"k cTvb Kt |

Baker V. Carr tgvK'Tgvi ivg moUiK Professor Keith E. Whittington
ibeijiLZ gSe” Ktib t

The famed legislative apportionment decision of 1962 is an example of
the Court cutting through the “political thicket.” Chief Justice Warren later
regarded Baker v. Carr as “the most important case of my tenure on the Court”.
As governor of California, Warren had contributed to the preservation of
malapportioned and gerrymandered legislative districts, which he later admitted
“was frankly a matter of political expediency.” “But I saw the situation in a
different light on the Court. There, you have a different responsibility.” From
that perspective, he came to believe that he “was just wrong as Governor.” The
Court’s willingness to intervene in the field was an abrupt departure from the
traditional understanding of apportionment being a legislative and deeply

political prerogative. (Political Foundations of Judicial Supremacy, Page-126).

IWRibiIZK ev RbMiYi tKSZnijvixeK tgvkKvllgig GKRDb
iePviiKi KZe" maliK Northern Security Co. V. United States (1903) 193 US
197 tgvKvIgvg wePvicwZ Oliver Wendell Holmes Zvnvi wFbgZmPK
iviqil cviio eijbt

“Great cases like hard cases make bad law. For great cases are called
great not by reason of their real importance in shaping the law of the future but

because of some accident of immediate over-whelming interest which appeals to

the feelings and distorts the judgment. These immediate interests exercise a kind

of hydraulic pressure which makes what previously was clear seem doubtful,

and before which even well-settled principles of law will bend. What we have to

do in this case is to find the meaning of some not very difficult words. We must
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try, I have tried, to do it with the same freedom of natural and spontaneous
interpretation that one would be sure of it the same question arose upon an
indictment for a similar act which excited no public attention and was of

importance only to a prisoner before the court.” (AtavitiLv c~E) |

Dennis V. United States 341 US 494 (1951) tgvKvE gvqg wePviciZ Felix
Frankfurter fgvKvI gv ib™ WWEZ AV vgiZi FigKv maiU wbigv= gSe”
Ktibt

.......... Courts are not representative bodies. They are not designed to be

a good reflex of a democratic society. Their judgment is best informed, and

therefore most dependable, within narrow limits. Their essential quality is

detachment, founded on independence. History teaches that the independence of

the judiciary is jeopardized when courts become embroiled in the passions of the

day and assume primary responsibility in choosing between competing political,

economic and social pressures.” (AtaviiLv c~E)

Secretary of State for Education And Science V. Tameside Metropolitan
Borough Council 1977 AC 1014 tgvK'I'gvgq Tameside Borough t1Z ik<q[v e’e v
bZb cPugZ comprehensive c>xwZ Abmvii Pigte bv mbvZb Grammar
School _wg Pvj _wKie Bnv jBqv wetiiva | 1975 mvij tjevi
KvDwY JiMY msL'vWii® wQijb] Zvnviv Tameside Borough 1Z
Comprehensive c><i1Z Pvj Kwievi Rb” tK>"xq wkqlv gSxi 1bKU c ve
Kitib] ZLb tKH™ 1 tgevi miKvi 91gZ2vg wQj | K> xq wkqlv gSx
Zwnv 1944 mvigi AvBb Abmvit D= cxiZi Abigvy b cvb
Ktib] Abigv b Abmvii mvaviY G _wj 1 KigKw Grammar <«j
comprehensive ¢ § #fcvSiiZ nq| WKS 1976 mvij AbuidZ Borough
ibevPtib Tameside G KbRvitFwWF cwU msL'VWwidZv jvF Kii|
Zwnviv Aeikd® Grammar <j _WjIK comprehensive ¢ j ifcvSi KwiiZ
A xKvi Kii | Bnv Zvnvi~ 1 Ab'Zg wbewPbx A¥xKvi Q] GB
welqu §JBgv msL'vWwid KbRviiFWUF KDwWY i @viv MiVZ Borough
Gi minZ tTK>"xq tgevi miKvii 1VWRkbiZK gZW@ZzZvi mié nqg

Ges Borough Council TK>"xq miKviii wbi“k g’ KiiiZ A xKuZ
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Rvovg] hv™ 1 welqU TK>"xq tjevi 1 Borough Gi KbRvitFUF
cwUi 1IVRkbiZK gZv™ iki wetiva 1IKS tkl chS Bnv Av v Z chs
Movg] ABbMZ wetivawi minZ th “BwU iIvVRbiZK cvZciqli
gZv_ iki wefival th RwoZ Zvnv Court of Appeall Dc jwx< Kifi] Lord
Denning MR,Zvnvi iviq gSe” Ktib (ct 1021) t

We. of course, in this court support neither side in this controversy: but we have

to take notice that the political parties are concerned in it. This is shown by the

dispute which is now before the court.

Geoffrey Lane L.J Zvnvi iviqi GKyistk gSe” Ktib (1033)t

At the root of the dispute, and there is no advantage in closing one’s eyes to the
fact, are the two opposing views as to the better form of secondary education.

Unfortunately the argument has become politically aligned, with the result that

the true issues may sometimes become lost in the dust of political battle.
(Atavtilv cTE)

"BV 1VRkbiZK  ciZciqli gfa’ gjZt 1vRhbiZK
gZv ki wvefrvaiK h=i1viR"1 miev’P Av v Z House of Lords WK "0
Tox1Z wvePvi Kit ZvnvB mKj§ wePviKMiY 1 wkqTYxq | Lord Russell of
Killowen Dctiv= Avcxj tgvKvlgvq Zvnvi ivg Avic Ktib GB Fiie
(ct 1073) t 1977AC p-1073 :

My Lords, I would remark upon some matters introductory to consideration of
this appeal.

1. In my judicial capacity I must have no preference for a particular system of

state supported education, whether mixed or comprehensive. In my personal

capacity I have in fact no preference for any particular system, and this fact,

while it may disable me from arriving at a conclusion that a particular view is
wrong, may assist me in arriving at a correct conclusion as to whether a
proposed course of action, motivated in whole or part by a particular view, is

“unreasonable”. In this latter respect I may indeed, because of my very

neutrality, or if you please indifference, be in a position of relative advantage in

concluding what may be considered unreasonable ., while at the same time

(though not paradoxically) being at a disadvantage in concluding which system

is the better.” (AtavtilLv c~E)
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ieZiKZ welqg By AvviZ 1 wePviKi~1 Avk Ae b 1K
nlqv DiPr tm moiU S.P. Gupta V. President of India AIR 1982 SC 149
tgvKvI'gvqg iePvicwZ P.N. Bhagwati Avi JyKcvZ Kiib (cbv-177)t

Il T We find, and this is not unusual in cases of this kind, that a
considerable amount of passion has been injected into the arguments on both

sides and sometimes passion may appear to lend strength to an argument, but,

sitting as Judges, we have to be careful to see that passion does not blind us to

logic and predilections pervert proper interpretation of the constitutional

provisions. We have to examine the arguments objectively and dispassionately
without being swayed by populist approach or sentimental appeal. It is very easy
for the human mind to find justification for a conclusion which accords with the
dictates of emotion. Reason is a ready enough advocate for the decision one,
consciously or unconsciously, desires to reach.........

.......... We have therefore to rid our mind of any pre-conceived notions or

ideas and interpret the Constitution as it is not as we think it ought to be, We can

always find some reason for bending the language of the Constitution to our
will, if we want, but that would be rewriting the Constitution in the guise of
interpretation. We must also remember that the Constitution is an organic
instrument intended to endure and its provisions must be interpreted having
regard to the constitutional objectives and goals and not in the light of how a

particular Government may be acting at a given point of time, Judicial response

to the problem of constitutional interpretation must not suffer from the fault of

emotionalism or sentimentalism which is likely to cloud the vision when Judges

are confronted with issues of momentous importance........... ” (AtaviilLy
c " E)
GKB cmiY. Federation of Pakistan V. Haji Muhammed Saifullah Khan,

PLD 1989 SC 166, TgvK'T'gvg wePvi ciZ Nasim Hasan Shah Gi gSe” cYiab
thyM™ (c6v-190) |

“ The circumstance that the impugned action has political

overtones cannot prevent the Court from interfering therewith, if

it is shown that the action taken is violative of the Constitution.

The superior Courts have an inherent duty, together with the

appurtenant power in any case coming before them, to ascertain

and enforce the provisions of the Costitution and as this duty is

derivable from the express provisions of the Constitution itself

the Court will not be deterred from performing its Constitutional

duty, merely because the action impugned has political

implications.” (AatilLv c E)|
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th mKj tgvKvlIgvg 1VR¥biZK weZiKZ ielqgv™x RioZ _viK
tm mg 19[fT1 GKRb wePviK TagilT msieavb I AWBtbi ciz
GKW ~w6 wbex iwLqgv ZiKZ welgw wbo WwE Kiiteb] wePviKMY
ibewPZ RbcizZibia binb wKS RbMYB Zvnvi~ 1 Dci RbMiYi
msieavb 1 AvBb Abmvii wePviKvh modb Kuievi ~wqZ Acb
KiiqviQ] i1vRbxzZie MY 1vRbxwZ Kuiiteb, wePviKMY i1vRbxZ
eliRZ wePviKvh cuiPvjbv Kiiteb] mvgigK ivRWbiZK DiERbv ev
A vib wePviKMYIK Avb wiZ Kuite bvl Zvnviti o
mvsieawbK b'vg wePviii Pole star Gi cwZ v i iwLiZ nBie] GB
mvabvg ZvnviT i GKgvl nwZqvi nBiZiQ msieab] ivRWbiZzK
KUZK ev AvieitM GKRDb wePviK KLbB gj ABbMZ Bm’™ nBiZ
ieP'r nBieb bv|

nBiKwW wefviMi Full Bench Gi ivg nBiZ cZxqgvb ng th
essjviiki B cab 1VRWoiZK “tji gnimiPedq ixU tgvKvigvq
cIF¥= nBquQigb|] miKvi ciql ieA AWYx-tRbvii j Ges 6bs
ciZev™x ciql veA G WIFviKU ginv™q wb~ jxq ZEveaigK miKuvi
ee v Z v ZwtKZ msieatb mstkvab ABb mg b Kiiqv e=3e”
iLgquQigb] AT AVviZ1 weA AvwWbx tRbvii gmn tekxi M
ieA Amicus Curiae Wb~ jxq ZEveaigK miKvi e'e v mg_b
KwiqviQb |

Avgiv iePviKMiYi TKvb wetkl e’e vi ciZ tKvbi‘c AbiwM
ev weivM tKvbUWB bB|] Zie Bnv 0U6ZB cZzZxqgb nq, th
IVRkbiZK ~jJ eZgvwb miKvi MVb KuigviQ Zvnviv Ges cavb
wetivax ~§ DFgB b~ jxg ZEveaigK miKvi ee v Z v ZiKZ
msikvab ABbiK mg b KuitZiQb] Zwnvi~ 1 ciZ"itKi " jxq
AvietMi minZ GKgZ nBiZ cwiij Avgvi~ 1 ciikg AibKuB
JWNe nBZ wKS Avgvi~ i1 wePviKMiYi “wgZ 1 KZe  AZ'S
mKWb ] wePvikKMY madY ivRbwzZ 1 AvieM eiRZ Fvie vagvl

msieavibi Kwdcv_fi madyY cIcvZnxb Fvie ZvKZ wetivawl wb Ub
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Kviteb] wePviKMY MY1F (plebiscite) gvidr wvePvi Kiib bv, Zvnviv
IbiFRvy h= I tnZ (reason) Gi Dci ibFi Kiib]

Avgiv eZgb msieanbK 1eZiK AvcxjKvix cif weA
GWiFviKU, A“Wbx-tRbviij Ges weA amicus curiae MiYi e3e”
AZ'S gtbvthM mnKvii keY KuiigwQ Ges Zvnvi~ i DigM |
ASiIbinZ evYx (message) Dc jva Kuievi TPov KiiquwQ |

ZIKZ msieavb (Tigqv™ k msikvab) AvBb, 1996, msieavibi
AviJviK evL'v I vetklY KiZt Bnvi "eaZvwbi“‘cY Kiv nBie]

16] coK-K_b t ewUk-ivR 190 ermi FiZeil WRZ

Kiievi ci 1947 mvij Indian Impendence Act, 1947, gvidr FiZ 1
cwK vb bvgK ~BwW " vaxb Dominion mwé nqgl] tgvnve§T  Avjx
WRbvn 1947 mviji 11B AMO ZwiiL cwK vibi MYcwili™ i
(Constituent Assembly) €_g President wbewPZ nBqv Zvnvi TviiY
cwK vbiK GKiU agibitcq] AvaibK 1vdé wnmvie Mioqv Zigevi
Avkvev” e"'= Kiib] 1947 mviji 14B AM6 cwK b Ges 15B
AMO Zwiil viZ vaxbZv jvF Kii |

1948 mvij wRbvni gZ'i ci cuwK vb pgvbig Bmjvg
agfIEK 1vi6 ciiYZ nBiZ viK] FviZ 1950 mviji Rvbqvix
gvim Bnvi msieavb MnY 1 TNvlYy KiZt cRvZiS ciiYZ nqj
AbTIK cwK vb pigiMZ cvmvT 1ohiSi wkKvi nBfZ viK Ges
tTMBXxZS ejer nql MYcuili™ ce evsjvi ciZibiaZ 44 nBiZ
38 G Kigiqg Avbv nq Ges cidg cwK vibi gl ciZibia 26
NnBiZ ewx Kwigqv 32 Kiv ng] ZvnvQuov tek KigKRb D™ Fvlx
hvnviv vefvMce FviiZi werfb ci ki Aiaevmx iQigb Zvnw™ MiK
ceevsgvi TKvwy nBiZ Constituent Assembly Gi ciZibia Kiv nq,
thgb, wJqguKZ Avgx Lvb, tTMvgvg tgvnve§™ cglL] GB Fiie
cwK vibi midi mgq nBiZB ceeitzi ciZ Pig "elg’'gjK AWPIY
nBiZ _viK] hw™ 1 mgM cwK vib evsjvFfvix TvK msL'vMwid

NnBijgl D iK ivoFvlv Kitevi wm>xvS ceevsjvi Dci PvcvBgy
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7 1Iqv ng, dij 1948 mvj nBiZB evwsjviK Ab'Zg ivoFvlv
Kiievi Rb™ “vex 1iV] ce ewsjv cKZ civq cidg cwK vibi
KijvbxtZ 1“cvSiiZ nq|

1956 mvij Islamic Republic of Pakistan G1 C__g msieavb MnxZ nq
Ges 1959 nmviji1 tde“qvix gvim c_g mvaviY wbewPb AbidZ
nBevi K v viK, WKS cwK vibi fcimiW>U Major General Iskander
Mirza 1958 mviji 7B Aftvei ZwiiL mgM T ik mvgiiK AvBb
Rvix Kiib] 27tk Aitveil ZwiiL cavb tmbvcwZ tRbviij AvBge
Lvb famiwUiK AcmviyY Kiiqv wbiRB tcimiw,U ¢~ MnY Kifib]
AZtci, 1Zib 1biRiK Field Martial ci~ ci vbuZ c vb Kiib] 1962
mvig mvgiiK AvBb cZvnvi Kiv ng Ges bZb GK msieavibi
Avl Zvq To suit the genius of the people ARNVEZ Basic Democracy el jqv GK
AMZ aitbl Z vKi_Z MYZS cPjb Kiv ng] Aek”™ GB Basic
Democracy aviYVIK 1 1~ kx 1 wet”kx iKQmsL'K ciUZ e E* AZ'S
cksmv Ktib] 1966 mviji Rb gvim fkL gwRei ingb Zvnvi
cLvZ 6 "dv “vex fck Kiiqv ce cwK vb mn cwK vibi cvPwU
ct tki Rb” TvgZ kvmb I mveRbxb tFUwaKviii wFELZ mvaviY
ibevPb “vex Kiib] BnB ce cwK vibi RbMiYi1 cviYi “vex nBqv
1iV] 1969 mvij itcimiwU wdi® gvkvj AvBDe Lvb cwK vibi
cavb tmbvcwZ tRbviij Bgwngv Lvtbi woKU mKj§ 9gZv n vSi
Kiib] 1962 mviji msieavb ewZj nq] t ik Avevill mvgiiK
kvmb ejer Kiv nq] tRbviij Bgwnqv Lvb cwK vibi tcwimiwsU |
cavb mvgini K KgKZvi “wgZfvi MnY Kiib]

AZtci Legal Framework Order Gi AvlZvg 1970 mviji
tklFiM ALU cwK vibi c_g 1 tkl mvaviY wbePb AbidbZ nql
GB wewibi c g I cab “wqgZ Qj cwK ibi Rb™ GKw

msieavb cYgb Kiv]
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IKo"xg 1 ce cuwK b cvi"wkK ciil™ DFfg ciili™ B tkL
giReil ingvibi tbZiE Avigvgx JxM Figam tFviU wbivsk RqjvF
Kii |

1971 mvigi 3iv gP ZwiiL XvKvg MYcwili™ 1 Awatekb
AnYvb Kiv nq] K3 tRbvii j Bgwngv Lvb 1jv gviPi GK tNvlYvq
D= Awatekb Aibi"6 Kvigi Rb" MZ Kuiij ce cwK vibi
RbMY 19qIvi¥, ~tiL, tpwva, nZvkvg dwlUqgv cio] 7B gwP ZwiilL
tkL gwRel 1ngb Z bxSb i1gbv fimiKim gq-vib J9 39
RbZzvi mo$iL c E fvliY ¢ b Fvlivg tNvlYv Ktib th (Geviii
msMvg Avgvi~ i gill“i msMvg, Gevtil msMvg ~ vaxbZvi msMvgl |

23tk gwP cwK vb weitm KwUigoU_wg enZiiitK ce
cwK vibi meT ~vaxb evsjvi~tki cZvKv tkvFv cvql

25tk g wwewWmZ iviT mvgiiK ewnbx XvKv, PEMvg |
ci~tki vevrfFb vib AKmir wbi evOvgxi~ 1 Dci evcK MYnZ'v
Avio Kii]|] GB mgqgB 26tk gviPi c_g cnii fkL giRei ingvb
evsjvi ki vaxbZv TNvlYv Kfib]

1971 mvigi 10B Gicj ZwiiL evsgvi ikt miKvi MiWVZ nqg
Ges AvbOwbKTvie Proclamation of Independence giRe bMi nBiZ
TNvlIYv Kiv ng] BnB evsjvi tki c_g musieawbK “wjj| GB
TwjigB evsjviTiki cUFigKy I Fiel”Z evsjvi~tki i“ctilyv eYbv
Kiv nBquiQ] ZvnvQvov, GB ftNvlYvcT “wjj gvidr evsjvi~iki
RbMYiK mKj 9qgZvi Drm wnmvie xKiZ c vb Kiv nq Ges
GKw MYcwil™ mid Kiv ng] GKB u tb Laws Continuance Enforcement
Order Rvix nq] GB “uwjgj§ @viv 1971 mvigi 26tk gwP ZwiiL ejer
mKj ABibi "eaZv ¢ vb Kiv nq]

“xN bggvm e'vex iI=9Igx hix Ges GK mMi ii=i1 ga’ v qv
1971 mviji 16B wWwimai ZwiiL cwK vb tmbvewnbx ¥viZ 1

esjvik Gi fthS_  fmbvewnbxi wbKU AvZimgcb Kii] JI1
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giE“thyv=<vi Rxeibi weibgiq evsjvi~iki cZvKv DiCqgvb nql
esjvi "k vaxb nq]l

1972 mviji 10B Rvbqgvix ZwiiL cwK vibi ew™ "kv nBiZ
RwZi wcZv 1véciZ tkL giRel 1ngb XvKvq c veY Kiib]| 11B
Rvbqvix ZwitL Provisional Constitution of Bangladesh Order, 1972, Rvix nq |
msieavb cYqgibi Rb™ 22ik gwW ZwiiL Constituent Assembly of
Bangladesh Order, 1972, Rvix nq] MYcwil™ — 1Zg mgigi gia”
msieavb 1Pbv 1 wewaex Kiiqv MnY Kii] GB msieavb 1972
mvigi 16B wWimai ZwilL nBiZ KvhKi nq]l

17] mvgii K kvmb t 1975 miji 20tk AMG ZwiiL

evsjvi 1k mgiiK AvBb Rvix nq] 15B AMG ZwiL nBfZ Bnv
KvhKi1 Kiv ngq] 1979 mvigi1 6B Gicg ZwiL 1vZ 8Uvq cKwkZ
GK Proclamation @viv mvgii K AvBb cZvnvi Kiv nq] Bnv civ b 7B
Gicj ZwiiLi evsjvi k tMIRiU cKwkZ nq] Ri“ix AvBb 1979
mvigi 271k biFfaoil ZwiilL cZvnvi Kiv nq|

BiZgia® 6B Gicj ZwiiL wdZxg msm~, msieavb (cAg
msikvab) ABb 1979, gvidr 1975 mviji 15B AMG nBiZ
1979 mviji 9B Gicj chsS mKj mgiiK AvBtbi keaZv c b
Kii] mcxg tKW Aek” AibK wejta nBijl msieasb (cAg
msikvab) AvBb ewZj§ KwiqviQ]

1982 mibi 241tk g ZwiiL fjt tRbviij GmvBb fgvnvgé™
Gikv™ evspvi fki 1voxq qgZv Lj Kiib Ges 1tk cbivqg
mvgii K kvmb ejer nq| evsjvi tki gvbl cbivg Zvnvi~ i bvMini K
“vaxbZv 1 AvaKvi nvivg|

1986 mviji 11B bifoi ZwiiL cYxZ msieasb (mRg
msikvab) AvBb, 1986 gvidr PZ_ msm~, 1982 mviji 24tk gwP
ZwiL nBiZ 1986, mvigi 11B bifai chsS mKj mvgii K AvBibi

“eaZv c vb Kti] mcxg tKviUi nvBiKwW wefM Aek” Avevil D=3
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mvgii K kvmb A%ea tNvlYv Kiiqgv msieavb (mfR3g msikvab) AvBb
ewZj KuiqviQ]

1988 mibi 9B Rb ZwiiL msieavb (Ad6g msikvab) AvBb,
1988, gvidr cRvZiSi i1vdag Bmjvg wbaviyY Kiv ng Ges
msieavibi 100 ADbI"Q~ msikvab KiZt nBiKwW wefviMi  vox
teA_uj evsjvi~tki vewrfFb knii ~vcb Kiv nql

mcxg tKviur Avcexj wef®tvM Anwar Hossain V. Government of
Bangladesh 1989 BLD ( Special Issue ) fgvKvligvg Brnvi 2-9-1989
ZwiiLi ivig msieavibi 100 Abi’Qf" i1 mstkvab ewZj tNvlYv
Kii] AZtci, ivRabxi ewnii Aer Z nBiKwW we®viMi  vgx

teA_uj XvKvg cZveZb Kti |

18] MYZIiS cZveZb t mgM evsjvi~tk cPU wetqvF 1
Tevi AvbTvjtbi giL it tRbviij GmBb ignve$T GikyT 1990
mvigi 6B wWimaoi ZwiiL ivécwZ ¢~ nBiZ ¢~ Z'W Kiib] Bnvi
cie "~ jJgZ wbietkil mKj wRbiZK Tj§ 1 tRwW evsjvi~ iKi
Z vbxSb cavb wePviciZz mvnveiTb Avntg iK GKiU wb™ gxq |
bitcq] miKviii cab wnmie “wgZ MniYi AmnYvb Rvbvb]
BiZzgia® Dc-ivociZ c~ZW Kiib] D=3 kY ci® ZrKvjxb
ivociZ cab wePviciZz mvnveilb Avwng iK Dc-ivéciZ ci”
wbigM c~vb Kuiqv 6B wimoi ZwiiL Zvnvi wbKU ivéciZ Gikyv™
c ZW Kitib] D= ZwiiLB t itki wZbw cavb 1VRkbiZK tRvwWU
1 "iji ~ ZtaZ AmnYvib mvov g MYZS cbi“‘xviii DiTik
Z vbxSb cavb wePviciZ mvneifb Ang~ A vgx ivocwZ inmvie
ibitcqTl miKvi cwviPvgbvi “wqZ¥vi MnY Kiib]|

1991 mviji 271k tde“‘qvix ZwiiL evsjvi~ tk GKiU mvaviyY
ibePb Abi6Z nq] GKW 1vRkbiZK ~ § wbi¥am msL"VWMwi&Zv jvF

Kviqv 20/3/1991 ZwiiL miKvi MVb Kii |
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1991 mviji 10B AMvioi msieavb (GKv™ k mstkvab) AVBb,
1991, etj wePvicwZ mvnveilb Ang™ cbivg evsjvi~iki cavb
iePviciZ ci™ cZveZb Kiib]

1991 mviji 18B tmiboi ZwiiL 1IVRWbiZK tRwW_uwji
ceim>xvS Abmvii msieavb (@v- k msikvab) AvBb, 1991, wewaex
ng] GB msitkvab AWBb ewsjvi k msieavtb AZ'S _i1‘ZcY
ciieZb Avbgb Kii] msieavtbi PZ_ fviM 1g 1 2q ciit’Qi " 1
ciietZ 1g, 2q 1 3q ciif’Q _w cZ wcZ nq] BniZ
voe'e vq tgli K ciieZb mwaZ nq] ciei Presidential System Gi
ciietZ msm xq ivée’'e vg cbt cZ'eZb Kti| ZvnvQuov, KiZcq
HMI{T vociZi e'tqi KZZ moyjZ msieavibi 92K Abi"Q~wU
iegi3 Kivngl] Zte 70 Ab1’Q wU Avi I matumwiZ Kiv nql

AZtci, 16 msm~ 1996 mviji 28ik gwP ZwiiL ZwKZ
msieavb (Tigv~ k msikvab) AvBb, 1996 (1996 mibi 1bs ABb)
ievaex Kii] msieavibi GB mstkvab AvBibi “eaZv eZgvb

tgvKvIgvi wePvh ielq]

19] Rbve Gg AB dvi“‘Kx, wubgi G'WtHviKU, Gi
e=3te’1 mvigg t Rbrve dvi‘Kx, GWiFiKU ginv™q etjb th
cRVZS, MYZS 1 wePvi wefFviMi  vaxbZv evsjvi~ k msieavibi gj
wFIE ev Basic Structure] RvZxgq msm~ msieavibi Dciiv= gj
RIE_wj Le KuitZ cvii by, A_P, ieA G W1 FviKU gtnv™q etjb,
ZIKZ msieavb msikvab AvBbwU Dctiv= ciZ 'KwU Basic Structure Le
KiiqiiQ Ges RbMiYi mveiFSgZ a¥V¥sm KiiquiQ weavq ZIKZ
mstikvabiU AmvsieawbK I Aheal

WZxq M
AvBbMZ Avi jvPbv

AZci, msieavibi Dctiv= gj wHRIE_wj pagvbig AvigvPbv

KivnBj |
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20] MYZSt ewsjvi~k msieavibi c vebvi wgZxq ~dvg

eYbv Kiv nBqviQ th mKj§ gnvb Av  k evsjvi tki exi RbMYiK
RvZxq gi= msMvig AvZiabigM I exi knx v MiK cviYvrmM KuiiZ
D™x KiiquwQj Zvnvi Ab"Zg nBj MYZS|

msieavibi W@Zxg FviMi 8 ADbI’Qf~ 1vO0 cuiPvgbvi th mKj
gjbuzZ eYbv Kiv nBgviQ Zvnvi gta” MYZS Ab"'Zg|] ZwnvQuov,
11AbI"Qi~ ejv nBqviQ th (ewsjvi k) cRvZS nBie GKwU
MYZS| AvcxjKrvix ciql wbite b Kiv nBgviQ th MYZS msieavibi
GKWU basic structure ev gj “eiko” ev Kvwiigy wKS ZEveavgK miKvi
aviYv msieavibi GB basic structure GI minZ mvsNwll K| cKZciql
msieavtb MYZS tjLv _wKijl ZEveagK miKvi Avgij MYZS
mauYFvie e 3 _viK]|

C_gZt MYZS basic structure WKbv Ges hi~ basic structure nBqv
_ViK Zte b~ jxg ZEveavgK miKvi aviYv Bnvi minZ mvsNull K
IKby Zvnv veiklyY Kiuievi cie MYZS A K, Bnvi BiZnvm K,
AvaibK hiM Bnvi weeZb WK Tvie nBj, Zvnv msiq[ic AvijvPbv
Kiv cigvRDb |

cvPxb ietki cvg mKj T ik cabZ 1vRZS we "gvb iQj |
IKvb tKvb 1t~ tki AraemxMY iIVRviK t~eZv A KwiZ] Loéce
cAg kZwaiZ Mxm 1t iki Athens bMi-Tvioi IVRibIZK Ae VbiK
AvaibK 1WRibiZK wPSwe™ 1 AavcKMY Democratic ev MYZuSK
eigqv AvL"'wgZ Kiib]

MYZS ev Democracy k& DrciE nBqviQ cvPxb Mxm 1~ iKi
‘demokratia’ kK& NBiZ ] MxK ‘demos’ A__ ‘RbMY’ 1 ‘Kratos’A_ ‘kvmb’ |
A_vr democracy ev demokratia enjtZ RbMiYi cZ'q[ ev mivmui kvmb
tevSvBZ |

cPxb Mxm 1~ ik “vaxb bMi-iviéi AF 'q nq] Loéce cAg
kzwatZ H mKj bMi-ividi AwaemxMY ftKvwb ABb cYgb ev

tKvb mgm'v mgvavb KiT GKIiTZ nBqv tFUwakKvi Aviivc gvidr
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ABb cYgb KwiZ ev mgmv mgvavb KiiZ] Hi‘c mgvietk
(assembly) Th tKvb wbevnx im><vS, wePwiK Kvh Ges cigvRb gwdK
ABb cYgb Kiv nBZ|

Aek” eZgvb bMi_ugi Zjbvg Z vbxSb bMi ev WO _uji
bwMiiK RbmsLv Le Kg 19[{IB "k nvRvtii AvaK nBZ| ZLb
bMi iv6 eijiZ bMi I Dnvi wbKU PZcvk MgiAj tevSvBZ|
DijL", TmB mgq gingv 1 puxZ vmMY bvwWiiK wQigb bv] hu™ 1
mvaviY mgviek _ujiZ vk Z-AukiqiZ, abx-"wi = wbietkil mKiji
mgvb tHFUwaKvi _wKijl ZLb mveRbxb mgZvi (equality) Afve
Qa1

mgviefk (assembly) bvMit KMY 1vion wewfFb ci™ wbewPZ nBZ|
AIbK mgq jUwi gvidr werfb c weZiY Kiv nBZ] mKj
KgKzwyY Zwnvi~ i1 Kvhvejgxi Rb"™ Rbmgvieiki wKU “vgex
_wKZ|

Loce cAg kzwatiz Mxtmi Gi Y bMiivié GBi‘c cZ'v
MYZS weKikZ nq| Git_1Yi tbZiZ Mximi Abvb” MYZwSK bMi-
WOo_uj GKiTZ nql Zte Mxtmi mKj bMi-ivié6 MYZ3 wQj by,
thgb, WU  WwUvigq ftMwd kvmb (Oligarchy) we~"gvb wQj |
ciezZxiZ ~ W bMi-ivi6i minZ hix Gi iYi civRiqi ci
ZVvbxSb cZ'M MYZS gk AeqMlqg nBiZ nBiZ civpwgkyjx
TivgKi~ 1 Avpagibi ci meady fjve cql

GBi“c NUbv Léce 66 kzZzwatiZ DEice FitZ1 NwgwQj |
t~excmv™ PiEvcva’vg Zvnvi TiPZ 0T JvKvgZ ~ kbl MiS 1~ LvBgviQb
th Hmgq 1vRvkwmZ ivR"'mgini cvkvcwk MY-kwmZ el Rbc™
e "gvb Q] kWKt i gfta’ chPijZz At tKvwb 1vRv 1Qf by,
kyimbe'e v 1IQJ MYZwSK Ges tbZv nBiZb wbewPZ] kvK'i™ 1
mvaviY mEFvwMini bvg wWQfJ gSvwWMvi|] tmLvib kvmb-cwiPvgbvi
welg_ug AvigwPZ nBZ] gj 1 vwj’Quwei™ 1 gia’'l GBiKg gSvMvi

ev TJvK mFvi A Z wQj | wwb cavb wZib nBiZb wbewPZ, ZviK
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IVRv AvL'v 1 Iqv nBij 1 KvhzZz Zvnvi ghv v iQ§ MK AKb Gi
bvgl] WS GB UBevy MYZiSi Kwigy jJBgv Rbc™ _ jx
“vaxbfiite wiKqr _wKtZ cvii bvB] gMa 1 tKvkiji 1vokiE"
T'gvbiq Zvnvi™ i@ Mvm KiigqwQj |

AvaibK hiM AitbK ivVRkbiZK wPSwe MY cvPxb Mximi bMi-
wo_ugi kvmb e’e vq PgrKZ nBqv cZ'ql MYZS inmvie ArfinZ
Kiitg I AitbiK Avevi BnviK msL'VWwiiéi Pig “tkvmb ev
Mobocracy engqvl ArfwinZ KuiqviQb |

cWPxb Mxtmi Ab"'Zg tké ~“vkibK Plato Z vbxSb cPugZ
cZ'M MYZSiK wbcxobgjK eijgqB gib KiitZb Ges Zvnvi
WgwLZ ‘Republicc MiS tmBFvieB wPilTZ KwiqwQigb] Zvrwvi _i*
Socrates TK GBi“c MYmgviek (Popular Assembly) nBiZB cvY ™~ fU
WOz nBfZ nBaquwQj | wkiqlZ, TvkibKMiYi nviZB 1T iki
kvmb¥vi _vKv DIPZ eijqv Plato gifb KuitZb] Plato Gi QT
Aristotle 1 TmB hiMi GKRb tké “vkibK 1 wPSwe™ wQigb] wzZib
Zvnvi ‘Politics’ MiS MYZS moiU we wiZ chieqlY c b
KviquiQb] wZibl Z~vbxSb mgigi MYZS PPv maiU maviby
tcvlY KwiiZb bv] Zte Plato 1 Aristotle DFgB cPijZ MYZSiK GK
aiibi migwRK kvmb e’e v eijqv gib KiitZb]

cPxb tivig c_ig L6ce 750 mvj nBiZ Léce 510 mvj
chs 1WRZS we~"'gb WQj] Zrci cRvZS wcZ nq] Aek”
AvaibK hiM1 cRvZiS1 aviYvi minZ Bnvi mvgvb'B wgj cui jwI[Z
nq] cKZciql Bnv wQj Oligarchic ev tMvOxZwSK cRvZS| GB
aiibi cRvZS Loéce 31 mij chsS fivig we~"gb Q] GBmgqg
Bsj'vUmn BDfivici cvq mevstk tivgK Consult™ i Aaxtb
GKbvgKZ cwzi6Z nqg Loéce 31 mvij Octavious tivg mvgvR™
ciZév Kiib] cviqg 6 kZ ermi ci fivg migviR"i cZb nqg Ges

DE* mvgviR'i ASMZ BDtivici werfb i ik cabzZzt IVRZS
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(absolute monarchy) cwZi©Z nq | ivRVMY Divine right gZev- ev AiraKvi
etj "k kvmb KviZ Ges mevsik Zvnv = 1 ZSwQj |

Ztie BsjviU Rug~vi (barons and knights) wekc (the clergy) 1
burgesses 1~ 1 GKaiibi gnvmgviek (Great Council of the Realm) nBiZ
iIVRv civgk MnY KiiiZb Ges hx ev Ab'vb" wetkl KvitY Zvnvi™ i
gZvgZ jJBqv ciqvRbxg Ki Aviivc KiitZb] GB aiitbi mgviek
(“estates”) NBfZ Parliament Gi mIcvZ ng] 1215 mvij Magna Carta G
“vi KiZt ivRv John Rig~vi 1 Abvb'i~ 1 mefiZ ewZiiiK Ki
Avtivce by Kivi ciZk%Z ¢ vb KuiquwQigb| 14k kZiKi tkl1HwM
NBiZ Parliament ciZibiaZg j K cwZoéwbK 1‘c cvBiZ _viK] 1649
mvij iVRv Charles I Gi wkif’Qf~ i ci Oliver Cromwell Bsj viU GKwU
Republican Commonwealth — vcibi e cgm cvb 1KS 1660 mvij
IVRZS cbtaizidZ nq] 1688 mviji tkl FviM 1vRv James II
imsnvmb cwiZVW Kuit§ William III I Mary II $hS_®vie Bsj viUi
imsnvmib Aviivnb Kiib] 1689 mviji 25tk Afxvei ZwiilL
wel."vZ Bill of Rights cYxZ nqg] Bnvi gva'tg Bsj viU absolute Monarchy
Gi Aemb ng Ges mwsieawbK 1IVRZS ciZidZ nlgvq
Bsj vUemxi AvakKvi Avvg 1 IWRbiZK weRqgq mibidZ nql
GBifc 1WRWiZK ciieZib 1vioi cKZ 9qgZv ivRvi cuieiZ
Parliament MNY Kii wKS BnviZ MYZS cwZbv cvg bv KviY ZLbKuvi
Parliament G1 tewki vM m™m” wQijb t tki Rug vi 1 cFrekvjx
e WE‘eM] ZvnvivB Parliament wboq3Y KuifZb, mvaviY Rbgvbili
cKZ iKvb cF¥ve Parliament Gi Dci ZLb1 wQj bv | DE* 1VRWbiZK
Ae VviK tMvoxkvmb ev Oligarchic e jv hvBiZ cvii |

GB mgq Bsj viU John Locke (1632-1704) bvig GKRb LeB
bvgKiv wPSwei™ i Awefve nq] Z vbxSb mF' RMiZ Zvnvi fjLvi
cfZ cfve cioquQj | Q tbvig “BLIU wjuLZ Zvnvi Treatises on Civil
Government 1690 mvij cKwkZ nBij Zwv mvaviY Rbgvbili

g K AvakKvi metU GK wece Avbgb Kti] Zvnvi tjLbxi
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ga’tg mvaviY gvbili mveiFSgE, bwwwiK “vaxbzZzv 1 AwaKvi
maiU wZibB mec_g tmv’Pvi nb|] wbiRi1 Rxeb, ~vaxbZv 1 malGi™
th TKvb gvbili mnRvZ AwaKvi 1wnqviQ ( inalienable rights) Ges
miKvi TmB AwvaKvi 19v KiiitZ Pi=ex] th miKvi Zvnv 19Jv
KiitZ e _ nq, RbMY itmB miKviiK g2 r Kiievi AraKvix]
miKvi hvnviZ £ "QvPvix bv nBqv hvg, Tm KvitY wZib wbevnx q1gZv
I ABb cYqY qMIgz2vi c_KKiY Kuievi K_v etgb] him I Zvnvi
TgLbx IWVRZSiIKB mg_b KiiZ wWKS wZibB mec_g 1tk 1
miKviii gia’ cv_ K" ibYq Kiib Ges miKvi ‘In the consent of the
people’ Abmvii MiWWVZ nBie Zvnvl eijb]

GBfvie John Locke Gi TjLbxi gvatg MYZS AvaiZ
nBawQj |

Brvi wWKQKvj ci dviY Jean Jaques Rousseau (1712-1778) bvig
Avi GKRb wPSwe™ AweTZ nb|] Zvnvi wgwZ ‘The Social Contract’
tmB hiMi Ab'Zg tké KwZ] Zwnvi gZev: wQj th #vioi
Araevmxi™ 1 meliZ ewZiititK tKvb v wZkxg ivioi Av Z wUiKqu
_wKiZ cvii bv Ges 1vtoi Aiaevmx KZK c E 9qgZB nBj
1V0TgZv] GBFite kimK 1 kwmiZi mouK GKw PWE‘D DcCi
Wb Fikyxj hvnviK Charter ev msieavb e jv nq] DE" PIE“1ZB kwmiZi
cZ miKviii “wgZ 1 KZe winZ _wKie] Roussecau GB¥Fvie
ga’hiM e~ "gb 1IWRvi Mxg AwaKviii cwvieiZ ivior kwmiZi
maoyZB ckvmibi wFRIE GB gZev~ ciZidZ Kiib] GB gZev™
Abmvii 1TVRv kwmiZi meiZ AbmviiB 1vé cuiPvgbv Kuievi
9Mg92Z2v cvid nb, Zvnvi tKvb Hkii K 9[gZv bvB|] RousscauB mec_g
ié mvaviY Rbgbili meifigZziK GKiU mnRvZ AwaKvi
(inalienable right) wnmvie ciZovi cqvm cvb] Zvnvi TjLbxi gva'tgB
mvaviY Rbgvbl 1voxq Kvih Zvnvi~ i 1IVRkbiZK AwvaKviti K_v
mec_g Dcjia Kii] GBTvie el kZ ermi ci MYZS Avevi

bZb F¥vie Rousseau Gi TjLbxi gva'tg cbi‘3aweZ nBevi c_g
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tmvevb LwRqv cvq] The Social Contract gZev- Abmvii memvaviiYi
mayZ e wZiitK tKvb ABbB %ea bin, GB gZev~ mec_g Dwqv
Avim] wZibB mec_g 1viéi ABb cYqgib RbMiYi mivmwi FugKv
_wKevi cthvRbxgZvi Dci tRvi 17 b]

mb~n bvB th, hE‘TIviél ~vaxbZv msMvg Ges 1789 mvij
Abi6Z divmx wece Rousscau Gi TgLbxi @gviv MFxi Fvie ctweZ
nBawQj |

Zte ZLbl MYZS eigiZ Athens GI mvaviY RbMiYr cZ'q]
MYZSIKB mKij eiSZ Ges Hobbes, Locke, Rousseau Gi gZ
“vkibKMY tKNnB D= cZ'qM MYZSiK ev e ma§Z ewjqv (in positive
terms) MnY Kiib bvB] 18k kZiK ZLbKvi kwq[Z wPSwe MY
MYZ3iK GiKeviiB hiMvcthwx gib KiiiZb bv, eiA cvPxb
Kviji GKWU APjJ iVRkbiZK kvmb e’e v eijqv gib KuiiZb]
GKvitYB divmx wecte cZ'qM MYZS MniYi ciq Kvnvil tZgb
TKvb Drmvn wQj§ bv]

GB mgiq Abbe de Sieyes (1748-1836) cuZibvaZgjK miKvi e’e v
ciZoviK 1ectei cKZ DiTk  eijqv AeinZ Kiib] wZib 1vRvi
mvefFSgiZi ciietZ mvaviY RbMiYi mvetFSgiZi (Popular
Sovereignty) Dci WFE Kiliqv ciZibiaZgjK miKviii gZevi™i
(Concept) gia”™ GKwU mvgAm~ Avbgb Kiib] Sieyes Z - wbSb mgiqi
cUFfigKkyg cZ'vM MYZSIK Aev e eijqv gib KiiiZb Ges
cizibiaZgjK ivd e’'e viK AibK fekx KvhKi 1 djcm eijqv
gib KuwitZb] Zvnvi giZ ~BFfvie RbMY vo6qMgZvqg Ask MnY
KiitZ cvii, c_gZt cZ'qM MYZwSK 1v0 e’e vg mivmii Ask
MnY, WZxqZt RbMiYi cizZibiaMYiK RbMiYi ciq “wgZ c Vb
gvidr kvimb e’e v | Sieyes Gi giZ wWZxq e’'e vB GKiU AvaibK
iIv6 e'e vi Rb’ AibKitekx KihKi 1 tkg] KviyY, GB cxiZiZ
RbMY Zvnvi AlaKvi q9b bv KviqvB Bnvi cwZibvai™ 1 gva'tg ivo

ciiPvgbvg Ask MnY KuitZ cvii] Zte wzZwb mivmii 1vVRviK
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imsnvmbP"Z Kuievi ciq wWQijb bv, ei A 1VRv 1biR1 RDbMiYi
ciZibiaZ Kiiteb GBi‘c gZev~ Sieyes aviY KiitZb] GBi“‘c
mgigq 1792 miji 21 tk tmiboi ZwiiL dviY cRvZ3S tNwlZ
ng |

Thomas Paine ( 1737-1809) H hiMi GKRDb weikd wWPSwe ™ | wZub
1791-92 mvij ~B LU ‘Rights of Man’ bvig GKiU M3 iPbv Ktib|
GB MiS3, wetkl Kiiqv 29 LU miKvi cxiZ matiK GKiU maaY
be'Zi e=e” iviLb Ges eE* gvbtli AwakKvi 1 cwPxb 1
gj MYZwsSK wSavivi Dci AvaibK aviv ceZb Kiib] wZib
ciZibiaZgK cxiZiK MYZiS1T minZ mmsnZ (compatible) ewgqv
gib KiitZb | mvaviY MYZIiSi1T mgmv_wj ciZibiaZgjK cxiZi
ga'tg ~i1 Kiigre AvasbK 1v6 e’e vi Dcithwix Kiv meae | wZib
1~ Lvb th MYZiSi minZ ciZibiaZgjK cxiZz GKT Kiitj GKiU
AvaibK miKvii DZ mKigi v_ 1qv Kiv mae] Rights of Man
MiS MYZ3iK ev e I MVbgjK wnmvie vZib wPiTZ KiiquiQb Ges
cizibiaZgjK cxiZi minZ GKil BnviK AvailbK iv0 e’e Vi
minZ hiMvcihvMx evgqv T~ LvBqviQb |

Maximilien Robespierre ( 1758-1798) diwm weciei GKRb cavb
bvgK, 1vRbxZie™ 1 wPSwe™ | vwZwbB mec_ g MYZSiK ibtkZ¥vie
miKvi c>xiZ wnnmvie MY" Kiib]| vzZwb etjb th MYZS Ggb GK
cxiZ thLvib RbMY AvBibi AvlZvg wiRi “wqZ cvjb KiiiZ
cvii Ges th mKj§ ~wqgZ Zvnvi~ 1 ciq mivmui cvjb Kiv mae bq
Zwnv ZvnviT i1 cwZwbwa gvidr modb KuiiZ cvii] MYZS A
cZ'M kvmb bin, eiA,Bnv Aveik’'KFfvie ciZibiaZzgjK miKuvi
cxiZ] GBTvie Robespierre B nvRvi ermi ci MYZSiK c_g
eviii gZ cbtmlex KiZt (reformulated) MYZWSK 1v6 e’e viKB
MnYihwW™ etjb] cKZciq, Hmgqg MYZSiK mec_g wZibB
ciZibiaZkxj kvmb e’e v (representative government) ewjqv gib

Kiib]
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GBTvie "B nvRvi ermi cife jJf3 MYZS cbivg AvaibK 1KS
tKej ZwzZKi‘“tc dvitY Awe¥Z nBijl tmLvib ZLb Bnv tgviUul
MnxZ nq bvB, eiA Brvi ©WRibiZK Abkxjb mugzZ Fiie
msikvaxZ AvKvii nBij I me c_g h=ividé Avia nq|

1776 miig h=1v6 vaxbZv TNvlYv Kii] 1781 mvij BstiR
tTmbvciZ Continental army G i wbKU AvZimgcb Kii] GB vaxbZv hx
lece wWQj bv ev MYZiSi Rb™ hx wQj bv] Bnv iQj BstiRiTi
KZZ nBiZ vaxbZvi hx, Zie BsiiR kwmKi 1 c vibi ci
h=iviéi1 tbZ vbxq tbZeM bZb t iki kvmb e’e v gBqv iPSv-
frebv Avia Ktib] G weliqg Zvnviv BsgvO 1 BDifivexq wPSwe™
h_v Locke, Rousseau, Montesquieu, Thomas Paine 1 Abvb't 1 TjLbxdviv
AbcwYZ nb|

AviginKvi Kigwb_wg ce nBiZB Royal Chartar @viv kwmZ
NnBZ|] KviRB Z vbxSb 13w Kijgvbx_wjiK GKuwU wguLZ msieavb
gvidr cwiPvgbvi c ve Zwnviv mniRB MnY Kiib] GB weliq
1787 mvijg Philadelphia knii GKuU mvsieawbK Convention Avia nq |
“vaxbZvi cte AvigiiKvi Kigwb_ujiZ GKi~iK iVRZS Ab™ IK
AWFRVZZS we~"gvb wWQJ | The Federalist Papers G  Publius bvig
Z vbxSb AvigiiKvi weikd 1vRbxwZie™ 1 wPSwe ™ James Madison,
Alexander Hamilton B John Jay we ™ "gvb mvgwRK tcqlvciU 1787 mvij i
Aixvei nBiZ 1788 mviji AMvO gvimi gfa” bZb ivioi wewfFb
mvsieawbK mgmvi Dci AvijvKcvZ Kiib]

Rbgwbili mveiFSgZ budZKiY 1Qj hE‘ivioi msieavibi
gl 1Ml cRZiSi AKviT cZibilaZkxy MYZSIK msieavibi
ASibinZ bwZ wnmvie MnY Kiv ng] wKS msL'vWMwidZv thb
“1kvmib ciiYZ bv ng tmBifc Checks and belances ivLv nq] GB
KvitY House of representatives GiI m m'MY mivmwi TH¥viU wbewPZ
NnBij 1 Senate m mMY 1 #1vociZ wbePb ciiv] Fvie Abbob

Kitevi weab Kiv nq] ZvnvQuov, Congress, wbevnx we®vM 1 uePvi
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e c_KKitYi gva'tg qMgzZvi c_KKiY (Seperation of Powers)
bidZ Kiv ng] Zte c_gi"iK BsjviUi bvg Tvagil ~vei
momET gwjKi~ i1 gtaB tFUwaKvi mwgZ wQj | ZvnvQuov, ginjv
I T%Z vimi tKvb tFUwaKvi 1Qf§ bv] mveRbxb tFvUwakKvi Pvj
KiitZ el ermi Aicqlv KuitZ nBgwQj] D vibuzZK MYZS
Avbgb Kiievi Rb™ msieavib c_g kiU msikvab gvidr evK-
“vaxbZv, msev ciTi ~vaxbZyv, mgvtetki ~vaxbZv, agxg ~vaxbZv
BZw™ weavb Avbgb Kiv nq] pixZ~vm c_vieijvc KiitZ hE*ivio
GKW Mnhixi ciqiRb nq] H Mnhixi mggB 1863 mvij
hE“ivi6i §vOciZ Abraham Lincoln Gettysburg h><1q[tTi GKw Ask gZ
thyvx<vi™ i1 ciZ DrmM KwitZ hvBqv Zvnvi FvliY efjbt

“that government of the people, by the people, for the people shall not
perish from the earth.”
fvliYi DciivE" AskiKB AvaitbK MYZiSi msAv inmvie

ArfinZ Kiv nq|

AZtci 1865 mvij msieavibi Tiqv  k mstkvabxi gvidr
T%Z™vm c_v wejR tNvlYy Kiv ng Ges 1868 mvij PZ k
msikvabx gvidr h=i1vioi mKj bvwWwiKMiYi gia”™ ABibi "w6izZ
mgZv Avbgb Kiv nq|

GBFite hE“ivi6 mvsieawbK MYZS (Constitutional democracy) ev
Alexis de Tocqueville G1 Fvlvg ‘A democratic republic exists in the United States’
(Democracy in America) cwZOwbK 1fc jJvF Kii |

cteB DijL Kiv nBqviQ th, BsjviU 1688 mvj Gi lece
AbiGZ nBevi ci Ges 1689 mvij Bill of Rights cYxZ nBevi dij
Z vq cvjvighUi tk6Z wcZ nq, 1KS GKi™ K House of Lords G i
cY Mgzvie "gb VviK Abw iK Commons mFvgl D”P tkYxiB cY
chie we "'gb _viK] wS diwm wPSwe MiYi TtjLbx Ges
Bsj viUi Jeremy Bentham, John Stuart Mill, Thomas Hill Green ciZ
PSwe~MY Zvnvi~i fTjLbxi gvatg BsjvUiK MYZwSK 1

RbKjVvWwgjK ivo inmvie cvzZvoZz KiiiZ AvcvyY tPov KwigviQb]



79

etk Kviqv ZLb Zvnvi™ 1 mediL h=ivioi b'vg GKWU myvsieawbK
MYZiSi D vniY Qj | djk4ZiZ, 1832 mvij Reforms Act CYxZ
ng] BnviZ ftHFWUviis msLv wKQUv we Z nq] Zrci 1867 1
1884 mvij 1 Reform Act Abmvii tTHFWUviii msL'vi cuiva Avill ve Z
ng] 1911 mvij i Parliament Act Gi gva’'tg House of Lords Gi q[gZv
AtbKvisik Le nq|

Cc_g gnvhix wecj msLK "mibK cvy nvivg hvnvi~ 1 tekxi
FiIMiIB ~vei maE wQj bv] ck 11V th Zvnviv iK Tagvl ivRvy 1
1 tki Rb'B cvy i 1Z1Q, th t tk Zvnvi ™ i wbiRf™ 1B fFvUwaKvi
bvB] h3ivioi 1vociZ Woodraw Wilson BsjviUi ciq] hix
thyM~vibi KviY wnmvie efgb ‘to save democracy’] GB mKj tc9qvciu
1918 mvij i Representation of People Act @viv mKj cv3eq « ci“l Ges
1928 mvijg i Representation of People Act “viv mKJ cvl3eq ¢« ginjv
tHFvUwaKvi cvid nb| ZvnvQuvov, 1948 mvi g 1 Parliament Act @viv House
of Lords Gi1 q9[gZv Avil Le Kiv nq]

GBFite Bsj viU AiZ axti RbMiYi cKZ mveifFSgZzl AIRZ
ng, hi™ 1 King in Parliament Gi mveiFSgZ ZwzZK Fvie GLbI
ingviQ] BsjviUi GLb tmBaitYi MYZS cPijZ thLvib RbMY
MmMKJ 9g2Z2vi AvaKvix wKS Zvnviv Zvnvi~ i1 cvZibva gvidr tmB
MgZv ciqgM Ktib] wewPZ cizZibvaMY miKviii mKj KviRi1
Rb” RbMiYi wbKU “vgx _viKb] hv™ 1 Bnv ZwZK¥vie moaY
msL"VWMiit61 kmb Zel Zvnviv mvsieawbK  Convention @viv
msLvJiIN® RbMiYi GKK ev thS_ AiaKvi eRvq iwLiZ eva’|
msL'vWiid miKvi tThiKvb ABb ev c i9c jBiZ ABbMZ Ffiie
9MgzZv cR 1KS tKvb ABbMZ iqvKeP e ZiiiKB 1TagvT %biZK
AvaKviii (moral rights) Abci 1ZiZ Zvnviv 1gSij K AiaKvi cuiconx
tKvb c~i9c KLbB MnY Kuite bv, thgb, e’ E* ~vaxbZv (Civil
liberties), Tg K AwaKvi mgn, thgb, evK-"vaxbZv, msev~ ciTi

“vaxbZv, mgvietki ~vaxbZv, agxq ~vaxbzZv BZ'w™ ] Bsj viU GB
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AraKvi _ug erfLjvc Kiiqgv tKvb AvBb KLbB cYgb nBie bv |
AkbiZK ABb cYgibi GKW Pig D vniY wnmvie Professor A.V.
Dicey wbangwLZ Fvie Leslie Stephen (Science of Ethics,1882) 1K DxZ
Kiibt

e If a legislature decided that all blue eyed babies should be
murdered, the preservation of blue eyed babies would be illegal; but
legislators must go mad before they could pass such a law, and subjects
be idiotic before they could submit to it. (Professor A. V. Dicey :
Introduction To The Study Of The Law Of The Costitution, page-81).

ZvnvQuov, MYZwSK ivd e’e vqg Rbgwbili gita’ Aw_K
cv_K" KgvBqv Awbevi I ciPov _viK]

GBFite kZ kZ ermiii ciPovq BsjviU cizibiaz gjK
MYZS, msieawbK MYZS 1 migwRK MYZS ciZidZ nq|

Dciiv= _Yvejgx th mKj 1vior ivée'e vq ciZdwjZ nqg
ZinviTiB Avk MYZS ejv hvg] hi™ I ci_extZ el t~k mwngqviQ
hvnviv wbiR:I™ 1 MYZuwSK eigjqv vex Kti ] GghiK mvgii K ckvmK
1 © ivkvmKMY 1 GBi“‘c “vex Kwiqv _viKb|] S.E. Finer Zvnvi ‘The

Man on Horseback’ (1962) MiS Ggb GKiU ZwjKv c~vb KiiqviQbt

Nasser : Presidential Democracy
Ayub Khan : Basic Democracy
Sukarno : Guided Democracy
Franco : Organic Democracy
Stroessner : Selective Democracy
Trujillo : Neo-Democracy

(Bernard Crick : Democracy NBiZ D><Z)

DctivE" 1v6 e'e v_ujtZ RbMiYi tk6iZi tKvb ~vb bvB
IKS DE* e'e v_ujtK MYZS AL wgZ KiiitZ 1t kx wei” kx
wPSwet™ i Afve ngq by, hvl1 Avgvi~i wiRi™1 AwFAZvi
AviJviK egv hvg Th Bnvi GKwWIl1 MYZS bq| Finer ewPqv _wKi1j

Zwnvi GB ZuwjKv Avi l elaZ nBiZ cwiZ|
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AvaibK hiMi fc9qlvciU Justice V. R. Krishna Iyer, Zvnvi wgwLZ
Law & Life ¢~ ZtK MYZS meoiU wbaijilLZ gSe” Kiib t

There are three different systems of democracy. The U.S. system is
where the President matters most and the Congress cannot, except by
impeachment, override his powers which are large. The Swiss system is where
cantons are territorial subdivisions with State Power and are elected. They
discharge governmental function and differ from the third pattern which is the
Westminster system prevalent in the United Kingdom where the parties with
Parliamentary majority rule with the Cabinet enjoying powers of administration

and have a formal head of the nation like the queen............. ” Page-34)

21] MYcRvZS (Republic) t ewsjvi"k msieavibi
c vebvg MYcCRvZSx ewsjvi k cizévi K_ v ejv nBqviQ]
msieavibi 1 Ab1"Qf~ evsjvi k th GKWU cRvZS Zvnv TNvlYv Kiv
nBqviQ|] ZvnvQuov, msieavibi c_g WM, wWwZxg M 1 msieavibi
meT ewsjvi~k th GKiU cRvZ3 Zvnv cbt cbt ejv nBqviQ|

Avcx Kvix ctql wbie b Kiv ng th ewsjvi"k 1vd th GKw
cRvZ3S hvnv msweavibi GKWU basic sturcture, IKS ZEveavqK miKyvi
Avgij, msieavib cRvZ3 tjLv miZl, ivioi cRvZw3SK Piil H
mgiq madY Abci Z _viK]|

msieavib evsjviT kiK IMYCRvZ3x evsjvi~ ki bvig ArfinZ
Kiv nBqviQ] c_gZt 0cRvZ30 basic structure WKbv, wdZxqZt hw™ Bnv
msieavibi  basic structure NBqv _viK Zite ZEveavgK miKvi aviYv
Brvi minZ mvsNwl K wKbv Zvnv etk lY Kuievi cie IcRvZ30 A _
1K, Bnvi BiZnvm wK, Zvnv msiq[ic AvijvPbv ciqvRb ]

J wUb *vlvq res publica A__ ‘public good’ ev ‘public thing’|] Bnvi
A __ ‘republic’ ev ‘cRvZ3&01 efU] ‘cRvZ30 Ggb GKiU kimb e'e v
hvnvi gj DiTk™ RbMiYi K vy mvab]

Thomas Paine Gi gZev™ Abmvii ‘republicanism’ ev ‘CRVZWSKZV0
IKvb ckvmb cx>iZ bq, eiA, Bnv RbKJ v gjK GKiU miKviii
Ak kimb e’e v] cRvZwSKZv mgbZ nqg, Pocock Gi ¥vlvg “a

way of life given over to civic concerns and the ultimately activity of citizenship.” ||
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‘Republic government’ ev ‘CRvZISK miKvil maiU wZwb efjb “republican
government is no other than government established and conducted for the interest of
the public, as well individually as collectively”|

Paine Gi gZ Abmvii cRvZS tKvb weikl aiibi kvmb
cxiZtZ mxgvex< bqg| Bnv ciZibiaZkxj c>xiZi minZ1 ciqWM
NnBiZ cvii |

Zte th cxiZB nDK, cRvZiS i1vRvi ev tKvb tMvOxi Ay Z
_wKie bv Ges Bnv RbKj v gjK nBiZ nBie|

AvaibK HiZnwmKMY Loéce 510mvij tivgK #vRvi™ i
IVRiZi1 ikl nBfZ Loéce 31mvij mgvwl Octavious GiI mvgviR™i
cvia Kvj chsS republican period ev cRvZwWSK Kvjg winmvie WPy Z ev
AfinZ KiigviQb] 7g TivgK 1vRv Tarquin AZ'S AZ VPvix wQigb |
Léce 510 mvij fivigi AiaevmxMY ivRv Tarquin tK 1VR"™ nBiZ
ein i Kii] Patrician 0B Plebian @viv MiVZ Comitia Centuriata ~ BRb
Consul TK GK ermi Gi RDb" wbewPZ KwitZ] Consul A_ mnKgx |
Zwnvi~ i 1VRvi gZB 91gZv wQj | cvg me mgigB AWFRvVZ Patrician
NBiZ Consul wbewPZ nBZ, KviRB cKZ VR’ qgZ2v AifRvZ
TivgKi~ 1 gifa’B mxgvex 1Qj | GKvitY ibiRi™ 1 AwaKvi Av viq
Plebian 1~ 1tK cvg “BkZ ermi aiiqv hx KuitZ nBquQj|] 479
ermi ci Léce 31 mvij Octavious migvR™ ciZ6v Ktib 1 Imperator
Dcwa MnY Ktib] Zvnvi kimb e’e v Tagvl bvigB cRvZ3 1Qj}
IKS cKZctq cbivg iVRZS Avia nq] GB TvieB fivgK
cRvZiSi Aemvb NiU|

ga’ hiMi ftkiI®fviM BDiivic fitbmvi beRwWiIiYiT mgq

BUwj i KigKw bMi ivié6 1 mgigi Rb™ cRvZiSi1 cbtAwefve
NiU] bMi_wjgi gia” wetkl Kwiqv Venice I Florence cavb | GBmMKj
bMi-ivi6i PuiT wbYig HiZnwmKMY D= Wo_ijiZz iWRZS,
tMOxZS, GKbvgKZS BZ'w™ i Abciy 1Z chieqlY KiZt D= 1o

e'e viK cRvZwSK wmnmvie wiyZ Kiib] H mKj bMi-ivié 1
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msLK eWw= mugZ tHFuwaKviii gva'tg wbewPZ nBqgv i1vo
ciiPvjbv KiiiZb] Venice bMi-ivi6 bvg gvl ev fLZwe (Titular)
ivo-cavibi Dcwa wQj Dogel

BsjviU 1649 mvj nBitZ 1660 mvj ch3 GK aiibi
Commonwealth ve ~"'gvb wWQj | 1649 mvij Charles I Gi wKif"Q~ Kiv
ng] AZtci, Oliver Cromwell Bsj viU Lord Protector Dcwa MnY KiZt
miKvi cuiPvgby Kiib] H 1T mgq iWRZS Abca Z _wKijl
GKK kvmb we~"gvb 1Qf, Zte kimKeM MYgvbili KjviYi fPOv
Kiiqv Qigb] weikl Kiiqv tFUwaKviii 19T ~vei mowEi
gwjKvbv §Bqv Putney debates G mvaviY %mb™i~ 1 c9q nBiZ ck
DiIvcb Kiv nBgwQj fh Znviv t7tki Rb" hx Kiite A_P
mamEl gwKvbv bv _vKvg ZvnviTi tFUwaKvi _wKie bv, Bnv
tKb]|

18k kZwaiZ Montesquieu B Rousseau cFiZ wPSwe MiYi
tJLbxi cFZ cFve BDtivexq t k_fjvi Dci cio] pgvbiq
SwitzerlandG cRvZS mid nq |

kvmbe’e vg kwmiZi Abigv b Ges MYgvbili AiaKvi GB
"B gjbnz AvtgiiKvb h=i1v6 1 dvy DFq 1 iki ieceiKB ietkl
fite cFweZ Kii|

ok kzZvaxtZ BsjvU DEi AviginiKvg 13w Kijvbx-ivo
“vecb Kii] Kigvbx_ugi ivé TMgzv BsgviUi ivRv 1 cvjvigU
citPvgbv KwiZ] Kigvoxi_ugi AvaemmMY gtb KwiZ fth,
BsjviUi ivRv Zvnvi~ il IVRv wKS BsjviUi cvjvigU Kijvbxi
bR iKvb evcvii AvBb cYgb KiitZ ev Ki Aviive KuiiZ cvii
bv KviY, tfmLvib Zvnvi~ 1 fKvb cuZibva wQj bv] BnvB 1Qj
Kigvbx_ugi mnZ BsjviUi wetiviai gj KviY] 1774 mvij
Kigvbx_wgi cwZwbva mgeviqg c_g Continental Congress Gi GK m¥v
AbidZ nqg] Congress Zvnvi~ i “vex-"vigqy moetU ivRvi 1bKU

Avie b KiZt GKiU Declaration of Rights tfCciY Kii 1KS mgiSvZvi
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ciietZ 1VRv George 11 1775 mvigi AMvO gvim GK Proclamation @viv
Kigvbx_wgiK wei vnx eugqv tTNvlYv Kiib] 1775 mvij MwvZ
Continental Congress Kigvbx_wgi TtK>"xq ivé cwiPvgbvi q9IgZv MnY
Kit Ges tMU wetUfibi wei“tx hixi wm>xvS MnY Kii] 1776
mvigi 4W RjJvB ZwiiL Continental Congress AvBb AvKvii vaxbZv
TNvEYvE vegw cvm Kin] GB miYz Tkl nq 13w KigvbxiZ wewUk
AvacZ’|

“vaxbZv TNvlYvi gva'tg GKiU RvZxg miKvi  wcZ ngq] GB
miKvi wbiRiIK “vaxb I mveiFSg wetePbv Kii] kwmb 91gZv
mmsnZ Kuievi JFIq] Continental Congress GKWU Articles of Confederation
MnY Kii] 1781 mvij wewk ewnbx Continental army Gi wbKU
AvZimgcyY Kii|

AZtci Continental Congress GKWU msieavb cYqibi ciqvRbxqZv
Abfe Kiti] tmB jJiql" Kijvbxi wbewPZ cizZibiaMY @viv MiVZ
GKiWU Constitutional Convention 1787 mvig AvOZ nql

H mgig msieawbK mgmvegx JBqv t iki ivRbxuZK 1
iPSwe MY BDfivexq wPSwe MiYi TFveaviv 1 tjglLbx weiePbvg
Jigb|] Alexander Hamilton, John Jay 0B James Madison wewfFb mvsieawbK
mgm'v _§JBqv ‘The Federalist Papers’ G Zvrwt~ 1 1eA gZvgZ cKvk
Kiib]

GKiTtK tK>"xg miKviii qgZv Abw iK 13w A% 1vioi
9Tgzvi we 1Z, DFq ckvmibi gta’ checks and balances 1Y, Avi~S
MYZS wKie Kby, wKiy Brwi ewl KZ~ i nBie Ges
tHFuwaKvi TKvb chsS cmwiZ Kiv WK nBie BZ'w™ wewrfb mgm’v
JBqv Philadelphia G 1 Constitutional Convention G weZK nBiZ _viK]|]

H mgiq BsjviUi cvjvigbUi mveifsgZ iQj wKS mvaviyY
RbMiYi wQj bv] K3 hE“ivioi msieavib RbMiYi mvefFSgZikK

gjibxwZ wnmvie MnY Kiv ng] tmB 18k kZvaxtZ MYZS eijiZ
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ZLb cwPxb Mxm 1t~ kxq msL'vWWMwiid1 MYZS tevSvBZ WKS Hi“c
msL"' VMg 61 megq qgZv Convention G i1 wbKU MnYihvM™ wQjy bv]

h=iv6 miKvtii aiY 1K nBie tm meotU AvijvKevZ Kiitz
WMqQVv James Madison 1787 mvij Federalist 10 G efjbt

............ A republic, by which I mean a government in which the scheme
of representation takes place, opens a different prospect, and promises
the cure for which we are seeking. ............... In the extent and proper
structure of the Union, therefore, we behold a republican remedy for the

2

diseases most incident to republican government. ..............

cieZxtZ hE“ivi6i msieavibi PZ_ Abi"Qi~ i 4 avivg GB
ivio1 aiY th republican ev cRvZwSK nBfe Zvnv ibidZ Kiv nq|
Madison 1791 mvij ‘Government’ bvig GKwU ceiU fjilLb t

“A republic involves the idea of popular rights. A representative republic chuses
the wisdom, of which hereditary aristocracy has the chance; whilst it excludes
the oppression of that form....... To secure all the advantages of such a system,
every good citizen will be at once a centinel over the rights of the people; over
the authorities of the confederal government; and over both the rights and the
authorities of the intermediate governments.”

(Larry D. Kramer: The People Themselves, cOv-114 nBiZ D>=<Z)

GBFite AvaibK wetk mec_g GKiU cKZ cRvZwsSK 1~k

AvZicKvk Kui j |

Minor V. Happerse H.88 US (21 Wall) 162(1874) tgvKvI'gvg US Supreme

Court gingvi~ i tFUwaKvi bvB eijqv eE‘e” ¢ vb Kvij hE“iv6 th
GKiU cRvZS Zvnv tNvlYv Kiti] Morrison R.Waite C.J., Zvnvi 1viq
etjbt

............ It is true that the United States guarantees to every State a

republican form of government............. The guaranty is of a republican

2

form of government........

Duncan V. McCall 139 US 449 (page-219) (1891) tgvKvIgvg US State
Court Gi GLvZqgvi mauikK Avt gvPbv cmi, UsS
Supreme Court hE“Ivd th GKW cRvZS Ges MYgblIB th mKj
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MgZvi Drm Zvnv eYbv Kii | Melville Weston Fuller, C.J., Zvnvi iviq

efjbt
By the constitution , a republican form of government is guaranteed to
every state in the Union, and the distinguishing feature of that form is the
right of the people to choose their own officers for governmental
administration, and pass their own laws in virtue of the legislative power
reposed in representative bodies, whose legitimate acts may be said to be
those of the people themselves; but while the people are thus the source
of political power; their governments, national and state , have been
limited by written Constitutions, and they have themselves thereby set
bounds to their own power, as against the sudden impulses of mere
majorities.”

GBFvie 1787 mvij cYxZ msieavibi gva'tg ci_exi c_g
cKZ cRvZ3 Brnvi hvlv Avie Kii] pig ptg ci_exi eldf~k
cRVZuwSK iv6 e’e v MnY Kii |

1971 mvigi 10B Gucj ZwiiL evsjvi Kk Bnvi Proclamation of
IndependenceG BnviK MYcCRvZS iftc TNvlYv KwiqviQ] ciezZxiZ
Brvi msieavibi ¢ vebvg I c_g Abf’Q B IMYCRvZ3x evs jvi~ ko
bvg TNvEYv KviqviQ|

22| wvePvi vefviMi vaxbZv t ciezZx ck ZEveagK

miKvi cxiZtZ meikl cavb wePviciZ ev Avcxj wefviMi Ab”
IKvb wePviciZiK cab Dci 6v ci™ wbigM wePvi wefviMi

vaxbZviK tKvb Fvie q9Tb Kii wKbv|

DijL" th msieavb (Tiqv™ k msikvab) AvBb, 1996, Gi 3
aviv etj msieavibi PZ_ M Gi 2g ccii’Q- Gi ci 2K
ciit’Q™-wb™ gxg ZEveagK miKvi0 mibiteskZ Kiv nql
lePviciZMiYi ga’ nBiZ cab Dci~6v ibiquM msTYS ieavb 58M
Abt’Qi"1 3 1 4 “dvg eYbv Kiv nBqviQt

58 M (1) ceueueenanennnn..

(3) véciZ evsjvi tki Aemicvd cavb wePviciZMiYi
gia” whwb meitkil Aemicv3 nBgviQb Ges b GB
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Abi’Qi"1 Aaxb Dci 6v ibh= nBevi thwW" ZvnviK cavb
Dcit ™ 6v ibigM Kuitebt

Zie kzZz _viK th, hi DIl'ifc Aemicvd cab
iePviciZiK cvlqv bv hvg A _ev wZib cavb Dci~o6vi c~
MnitY Amaf{Z nb, Zwvv nBj 1voéciZ evsjv tki mekl
Aemicvd cab wePviciZi Ae’einZ cite Aemicvd cavb
iePviciZiK cavb Dci™ ovibigM Kuiteb]

(4) hiw tKvb Aemicv3 cab wePviciZiK cvliqv by
hvg A _ev 1iZib cab Dci 6vi ¢~ MniY Ama§Z nb, Zwnv
NnBj ivociZz Avcxj vefviMi Aemicv3 wePviKMiYl gia”
ihib metkil Aemicvid nBgviQb Ges whib GB Abi"Qi i
Aaxb Dci 6v ibh= nBevi thwW" ZvnviK cab Dci ov
ibigM Kriiebt
Zie kZ _viK th, hvw D=ifc Aemicv3 wePviKiK
cvligv bv hvg A_ev wZib cavb Dct ovi ¢~ MntY AmgiZ
nb, Zwnv nBij woécwZz Avcxj wefFiMi  Aemicvd
iePviKMiYr gta®™ meitkil Aemicvd Abifc wePviiKi
Ae'einZ cie Aemicvd3 wePviKiK cab Dci 6v wbigvM
Kitteb]
Avcxg Kvix cql nBtZ Rbve Gg AB dvi‘Kx 1 Rbve gnmxb
ik gib Ktib th DciivE* weab Abmvii Aemic3
iePviciZMiYl ga’ nBiZ cab Dci 6v wbigM c vb uePvi

iefviMi  vaxbZviK tKvb bv tKvb Fvie qTb Kiti |

ieA AvUbx-tRbviij Aek” Zvnv gitb Ktib bv] Zvnvi eE‘e”
th wbitcq] wbewPibi Rb™ ZEweagK miKvi cigiRb Ges cavb

Dci~6v ci™ i Rb™ cv=b cavb iePviciZi tKvb veKT bvB|

GigKvm wKDwvigMiYl gia’ Rbve wW GBP Lvb, Wt Kvgvj

tnvimb, imibqi G WiFviKUe>~, G cmi% tKvb eE‘e” iviLb bvB]|

Rbve nmdK-Dj nK, wmbgi GWiFiKU, cavb Dci™ ov
ci1 Rb™ Aemi o3 cavb wePviciZ wbigqM wePvi wefviMi

TvaxbZviK b Kuiie Zvnv A xKvi Kiib bvB| 1Zib ZEveavgK
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miKvi e’e viK ‘necessary evi’ AvL'wqZ KiZt ZEveavgK miKviii

Rb" weKT1 cavb Dci~6v I Dct™ 6veM metuiK ¢ ve c vb Kiib]

Wt Gg.Rini wmibgi GWi{iFviKU, cavb Dci 6v ci”
Aemicvd cab wePviciZi wbigM wePvi wefviMi  vaxbZvi

ciicSx eijqgv gib Kifib] 1Zib veKT e’e vi civgk c vb Ktib]

Rbve ging ™ j Bmjvg, wmibqgi G'WitFiiKU, Gi G cmi%
eE‘e” nBj th thinZ AemicR iePviciZMiYi ga  nBiZ cavb
Dci~ 6v ibigiM Kiv nBie, KviRB mcxg tKwW nBiZ c vb Kuievi
ci Zvnvi Hi“c wbigM wePvi veFiMiK tKvb FvieB cfweZ Kii

bv]

Rbve Gg Awgi-Dj Bmjvg, wmbqgi GWiFiKU, cavb
Dci~6v ci~ cVE'b cavb wePviciZi wbigquM th wePvi wefviMi

“vaxbZvi cwicsSx Zvnv A xKvi KiuitZ cviib bvBJ

Rbve tivKbDiIb gwng™, wubgi G Wi FiKU, efjb th
calb Dci~6v cit™ cE‘b cavb wePviciZi ibigqviMi tKvb weKT

bvB |

Rbve AVRgvj j tnvimb, wmibqi GWitHviKU, @° nxb Fvlvq
etjb cv=b cawb wePviciZi cab Dci év ci™ wbigwM wePvi

iefviMi  vaxbZvi cuicSx|

~r

iePvi vefviMi  vaxbzZvi K v meB eijqv _VviKb, wKS
c_1gB Dcjwx Kiv " i1Kvi wePvi veFfviMi vaxbZv enjiZ cKZ
ciql K tevSvg] ZvnvQuov, Bnvi iwngviQ m xN BwZnvm|] vwePvi
iefviMi  vaxbZv ARb KZ gnvgvbili KZ Z'vW wZiZ9q[vi dj Zvnv
msiqiic nBijl Avgvi~ i Rvbv ciqvRb] wePvi wefviMi vaxbZvi

BiZnvm cKZciq gvbe mF'Zvi BiZnvm|

th wePvi e’e vq vePviKMY mecKvi cjazyv, Pvc 1 Fg-fuZz
_VKv miZ1 miKvi 1 Ab" mKjJ pressure group Gi AwFjgvl 1

Kgcsvi Dia _wKqv ibFK Fvie rTagvl T~ iki msieavb 1 AvBb
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Abmvii wePwiK Kvhpug wbidZ Kii ZvnviKB — vaxb wePvi we®f M
ejv hvg]

GB wePvi wefviMi gjJ TtTK>Twe>~ nBijb GKRDb wePviK]
Aveik’K fvieB wzZwb RbMibi ga’™ nBiZ AWMZ GKRb mr 1
ikiqTZ gvbl NnBteb] GKRb wePvitKi Rb™ ZvnvB hi_6 bqg] hLb
Zib vePviiKi Avmib Avmxb nBieb ZLb ZvnviK 1vM-ieivM einftZ
cv_fii bvg AbTfiZnxb nBiZ nqg (Edmund Burke: cold neutrality of an
impartial judge)] WKS GKRb wePviciZl mvavib 1=gvsitmi gvbl |
Zwvil ew=MZ Pvligv-cvlqv, cigiRb I mgmVv _wK3iZ cvii|
Zinvi ctil GKRb 1ePviKiK mecKvi cijvFibi mafiL 1 meayY
ibiicql 1 wbigin Fvie Zvnvi Dci AicZ wqZ 1 KZe' cvjb
KvitZ ng] ZvnviK BnRWiZK GgbiK cvifjSiKK Rxetbi cizl

tgvnnxb Fvie TagvT bvg wePvi ciZdév KiviiZ nBiel|

vioi cq9 nBiZl1 GKRb 1ePviKiK mecKvi 1voxq
ciZKJZvi nvZ nBiZ i19qv Kuievi Rb”™ Zvnvi PvKixi fggqv Kvj
mvsieawbK¥vie wown~ 6 Kwigv Tt~ Iqv nq] ZvnvQuov, Zvnvi teZb
vZv 1 mieav x1 msweavb miqlv c vb Kfi|] GB Fvie ividéi cq]

NnBiZ 1 wePvi veFviMi vaxbZv AqTb iwLevi c i9c jIqv nqg]

Zie vePvi veFviMi  vaxbZvi eZgwb Ae vib Avbgb KyiiZ

kZ KZ qMYRDb¥V gvbili nvRvi ermfii msMvg ciqvRb nBqviQ]

AvovB nvRvi ermi cie Mwm 1t iki werfFb bMi-iv6 Avb-
ieAvb, “kb, ABtbi Abkxjibi Rb" welLvZ wQj| tivgK
KbmvgMiYi hiM H 17tk AvBb mgix jvF Kii] chiud ev tivgK
iePviKMY wePviKvh cwiPvgbv KitiZb] Zie H mgiq tKvb wgiLZ
c_WZ ABb iQj bv] wjwLZ AvBibi Abcy 1ZiZ tcieqib cRWMY
cigkB AwePviii 1kKvi nBiZb] Aeikil Zvnvi~ 1 “vexi giL
GKW Kigkb Mxm t~iki Athens mn wewfFb bMfi Zvnvi~ i ABb 1

c_v maiU mg'K A Jvifi Rb’ tciY Kiv nq] Zvnviv wdwigy



90

Awmqv Lt ct 451 mvig ABb I c_v_wg 12 w Table G AVBb
msinZv AvKvii cKvk Kii] AZtci, mKij e~ "gib ABb motU

Igvuvgilu GKiWU aviYv cvb |

AiZ cwPxb BsjviUi wePvi ee v AZ'S ~ j Ae vgq Qj |
1066 mvij William the Conquerer Gi BsjvU weRiqgi cti bigwb
IVRWMY 1 ik GKW mmsnZ ckvmb 1 wePvi e'e v DbZ Kuievi
cqgm cvb ] H mgq The king is the fountain of justice GB cev: Abmvii
~gs iVRv wePvivgiq (King’s Bench) Dciekb KiZt wePvi Kvh
ciiPvgbv KviiZb] hx weMn 1 bvbvb KvitY ivRKvh eix cvBij
tig ig 1VRv durante bene placito (during good pleasure) (RVRvE mw~ "Qvi
Dci vRE KiZt) kZvomvti wePviK ibigM c~vb KuitZb] Zvnviv
ivRvi bvig 1 Zvnvi c9q] nBqv wePvi Kvh cwiPvgbv KiitZb] Zie
ivRvi gZ'i ci mKj wePviKMY ~gsipgfiie ZnviTi c”
nvivBiZb|] bZb ivRv cbivg bZb Kiiqv cQ> gZ wePviK wbiqM
c b KuiiZb] IWRvi AmSwoi KviY nBij wePviKMY
ZwrMMwyKFvie eilv Z nBiZb] Lord Chancellor Sir Thomas More VRV
Henry VI G1 Avi ik 16 ermi Tower G ASixb iQigb, Zrci Zvnvi
Ikit’Q~ Kiv nq] cKZciql, wePviKMY Ab”" 1vRKgPvixi~ i b'vg
IVRvi GKvS emse™ ftmeK (servant) _wKqv wbiR:i™ iiK MieZ gitb
KiitZb | w/KS tmB iKg mgiql 13k kZvaxtZ ivRv Henry III Gi
1VRZKvi § Justice Henry de Bracton Zvnvil 1WPZ MS De Legibus G TjfL bt

“Quod Rex non debet esse sub homine, sed sub Deo et Lege” (that the

king should not be under man, but under God and the law)
Hi“c absolute monarchyi hiM 1vRvi GBi‘c vb wbaviyY
GKiITiK DctivE* wePvitKi PwiiTK “pzZv AbWTiK  ivRvi

et vrmwnZv cgvy Kii |

iVYx Elizabeth I Gi gZ'i ci 1603 mvij James I BsjviUi
imsnvmib Aviivnb Kiib] wZib  Mxq AwaKvi eij (divine right) IVR”

kvmb KwiiZiQb eigqv gib KuitZb | vzZwb wbiRiK AvBibi Dia
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eigqv gib KiiftZb Ges Parliament e wZiiiK #1vRKxg Proclamation |
Prerogative AlaKvi @viv AvBb cYgb KiZt 1vWR”™ kvmb Kuievi gZ
fcvlY KiiiZb] GB weliq Court of Common Pleas G1 cavb wePviciZ
Sir Edward Coke Gi gZvgZ wRAvmv Kiitj uZib wbavjwZ gZvgZ
cKvk Kiib (1608 mvj) t
“The law”, he said “was the golden metwand and measure to try the causes of
his subjects: and which protected his majesty in safety and peace.” “The king in
his own person cannot adjudge and case either criminal ......... or betwixt party
and party.” “The king cannot take any cause out of any of his courts and give
judgment upon it himself.” “The judgments are always given per curiam; and
the judges are sworn to execute justice according to the law and customs of
England.” (Sir William Holdsworth : A History of English Law Vol. V page -
430 ZZxq g Y 1945, nBiZ DxZ)
ibiR1 Rxeb wecb Kiiqv PwikZ ermi cie ivRvi moiiL

ABibi GB vl c~vb Sir Edward Coke Gi PwivlTK ~pZv, mvnm Ges

iePvi vefviMi ~ vaxbZvi K _vB mfiY KivBgv 17 qg|

GghiK cvjvigoU KZK ieiaex AvBbl hi~ mvaviY AvBibi
TwotZ Akea cZxqgvb ng Zvnvl ewZj Kuievi qMgZv Av VvjiZi

iwnqviQ ewjgv Dr. Bonham (1610) tgvKvIgvg Coke TNvlYv Kiibt

“Where an Act of Parliament is against right and reason repugnant, or
impossible to be performed, the common law will control and adjudge

that Act to be void” (Lord Denning KZK wgwLZ What Next In
The Law” cOv-319 nBiZ DxZ)

ABibi GKB aifYi ¥vl  Day V. Savage (1614) tgvKTgvq

Hobart, C.J. ef j bt

e Even an Act of Parliament made against natural equity, as to
make a man judge in his own cause, is void in itself, for jura natural sunt
immutabilia and they are leges legumes” HWR Wade Gi
Administrative Law,cAg g~ Y, 1982, c {Ki 418 cobv
NnBiZ Dx2Z)|
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Common Law G1 tk&6Z memgq Dc vcb Kuiqv Coke Gi wewfFb
ivq c vibi KvitY ivRv JamesIwei= nBqv 1613 mvij ZvnviK Court
of Common Pleas NB1Z AcmviY KiZt King’s Bench Gi1 cavb iePviciZ

wnmvie wbigM c vb Kiib|

Colt and Glover V. Bishop of Coventry (Case of Commendams)(1616)
fgvKvIgyq wekciK  commendam AvKvii ivRvi gAix c vibi
Prerogative P VijA Kiv nq| wetivaxg velqi _ 1“Z Abaveb Kwiqv
Court of Common Pleas, King’s Bench Ges Court of Exchequer Gi1 12 Rb
iePvi K mgbiq MiWWZ Exchequer Chamber Av v§iZ Tbvbx Avie ng| H
mgq ivRv jUibi ewnti Newmarket G Ae vb KiifZiQijb] thinz
1VRvE prerogative G1 welqwl wePviaxb ImBinZ ivRv Attorney General
Sir Francis Bacon gvidr Zvnvi eE‘e” bv tkvbv chs ivg c~vb by
Kivi Rb" wePviKMYiK wbi "k ¢ vb Kfib] 1KS wePviKMiY1 1bKU
Bnv ABb 1 Zvnvi i1 kc_ cwicsSx cZxqgvb nlqug Zvnviv
ePvikvh —iMZ bv Kuiqv criPvjbv KuitZz _viKb] ivRv jUtb
tdir Awmgv mKj wePviKMYiK WwKqv AZ'S fIvawbZz Fvie
IRAMy Kiib th FieltZ Zvnviv ivRvi B’Qu Abmvii tgvKvI gy
- niMZ Kuiteb wKbv] Coke ewZZ mKj wePviKB #vRvi B”Qv
Abmvii cTiMc jBevi A¥%Kvi c vb Kiib] wKS Coke th DEi
c vb Kiib Zvnv fiel'r mKj vePviiKi Rb™ wkqYxq 1 AbKiYxq

nBqv _wKie] vZib et jbt

“When that happens, I will do that which it shall be fit for a
Judge to do.”

(Lord Denning W jwL.Z What Next In The Law’ MS nBiZ D>=<2Z)

Sir Edward Coke wbiRi Rxetbi Dci SWK jBgv I Fiel™Z
maoveby RjvVAIJ c~vb Kiiqgv wePvi wefviMi ~vaxbZv tmB absolute

monarchyi hiM1 GBfvie mgbZ iviLb] Bnvi wKQi"b ci 1616
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mvi§ Sir Edward Coke 1K cavb wePviciZ ¢~ nBiZ eilLv Kiv nqj

cieZx Kvij wZib House of Commons mFvi m™ m” wbewPZ nb |

IVRv James I Gi gZ'i ci Zvwi tR'6cT Charles I 1625 mvi j
Bsj viUi wmsnvmib Aviivnb Kiib] H mgq t Gtbi minZ hx
PugiZwQjg | H LiP wgUBevi Rb™ AiZiiE* Ki Avtive Kiv Quovl
Zib RbmvaviYiK FY c vib eva”™ Kfib Ges hvnviv FY c vib
A xKiZ RvbBIZiIQj Zvnw MiK Kviv U c™vb Kiv nBiZiQj |
King’s Bench Gi Z vbx3b cavb wePviciZz Hifc Kvi Ui %eaZv

c vb KiitZ A xKiZ RvbvBij ZvnviKl eilv Z Kiv nq|

IKS mKj wePviciZ Coke Gi b'vg ghv veY wQigb bv] Darnel
Gi tfgvKvIgvg (1627) Darnel I Ab” KigKRb Habeas Corpus ixU Gi
gia’tg ZvnviT 1 ASiIxY AviTk PvijJA Ktib] FY c vib A xKuZi
KvitY Zvnw iK ASIxY Kiv nBquQj wKS cab wePviciZ Sir
Nichols Hyde ivRvi 9q[gZvi GBifc Ace’envii n {qc bv Kwiqgv
tgVKvIgv LwiR Kiib] djk"“%Z1Z Prerogative of arbitrary commitment G i
ga'tg GKRb cRviK Aibi"6Kv ASKxY iwLiZ ivRvi GBifc

I "QPvigg K AvaKviii vePwiK  xKiZ c vb Kiv nq]

ivRvi GBifc 1 "QvPvix AWiItY mvaviY RbMY AZ'S qa
nBqv B11V] Commons mFvq Coke Gi tbZiZ wewFb AwaKvi moujZ
Petition of Right we j AvKvii DEvcb Kiv nq| DE" weij teAvBbx Fiie
UWKv Av vg, T "QPvi gjK ASKxY, femgiiK TjvKIK mvgni K
ABIb kw c~vb BZ'w wbwl>< Kiv nq] iVRv c_ig cej AvciE
Kvitj I cti Commons mFvi cPU Pvici giL ivRKxg ma$iE c™vb
KiitZ eva’ nb] 1628 mvij ~ vIluiZ GB Petition of Right Bs§ viUi

2q el vZ mvsieawbK “wj j |

1649 mvig Charles I Gi 1kit’Q~ nq] 1660 mviy Charles II
imsnvmib Aviivnb Kifib (restoration)] Charles II Zvnvi #VRiZi

Tkl FviM AZ'S 1 "QvPvix nBqv 1iVb Ges iePvi ieFMIK Zvnvi
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T "QvPvi Kvih e’envi KiiiZ viKb] 1685 mvij Zvnvi gZ'i Ci
iIVRv James I GKB Fvie wbiRi 1 "QPwiZvi Kvih wePvi wefMiK
e’envi Kfib] King’s Bench Gi cavb wePviciZ Scrogg, George Jeffreys 1
Robert Wright imB hiM wePwiK t "QPwiZv I AZVPviil czZxK
IQigb] Zvnviv ABibi cKZ DiTk™ miVK tc9TvciU AbmiyY
Kiievi ciiefZ ivRvi t "QvPvix DITKtK AMvaxKvi c~vb 1 bvh”
cg'Y KivuvB thb Zvnvi~ i “wgZ gib KwifZb | Lord Chancellor c™
wbiqM cvBqv Lord George Jeffreys ivRvi weifivaxq “fji cwZ Zvnvi

AcQ>~ Avil cKU nBgv cio]

Godden V. Hales (1686) TgvKvEigv ga'hMxq ivRvi™ 1 dispensing
MgzZzvi weaZv moitU wQj | GB Prerogative TgZv eij 1IVRv tKvb
ietkl ew= ev Acivaxi Dci msiké ABtbi cigwM eU iwLiZ
cwitZb] Common Pleas Av VjiZi1 cavb wePviciZ Sir Thomas Jones
ivRvi D= 9qIgZ2viK "ea gib KiiiZb bv] wKS ZvnviK cui®vi
Tvie RvbvBqgv t~ Igv nq th, Zvnvi gZ cvieZb KiitZ nBie A_ev

ZnviK ¢~ Z'W KiwiiZ nBie] wePviciZ Jones efjbt

“For my place, I care but little. I am old and worn out in the service of
the crown; but I am mortified to find that your Majesty thinks me
capable of giving a judgment which none but an ignorant or a dishonest

man could give.”

(Thomas Pitt Taswell-Langmead: English Constitutional History, Tenth
Edition, page-402,note-h)

Gici Exchequer Av vjiZi Chief Baron mn wZwb Ges Avil

"BRb iePviK eilLv nb]

AZtci, iVRvi DctivE* fgZvi ciql ivq ng]

1VRv James II Gi wmsnvmb ciiZ viMi (abdication) ci 1689 mvij
mieL"vZ Bill of Rights AvBb AVKviT cYxZ nq] GB AvBb @viv absolute

Monarchy G1 Aemvb nqg, mvsieawbK 1VRZS ciZi6Z ng Ges King in
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Parliament Gi mveiFSgZ AWRZ nq| Lord Chatham GB cmi'% h_v_

fvieB efjbt

“The Magna Carta (1215), the Petition of Right(1628) and the
Bill of Rights (1689), together constitute the Bible of the English

Constitution.”

iIVRv William IIT B #vYx Mary II 1689 mvij wmsnvmb AviivniYi
ci wePviKMY1K quamdiu se bene gesserint ( during his good behaviour) kiZ
ibigM ¢ vb KuitZb] A_vrwePviK tKvb _ 1“Zi Aciva bv Kiitij
AgZ’ Zvnvi ci® envy _wKiZ cwiieb] dij AinZK eilLv
nBevi movebv bv _vKvg wePvi KMY wbweiN Zvnvi™ 1 wePviKvh KwitZ

cwitZb] Ze GB wbiqM 1vRvE mi~"Qvi DctiB wbFi KwviZ|

AZtci, 1701 mvtj Actof Settlement cYxZ nq|] DE* AvBibi 7
avivg 1ePviKi~ i PKixi fggv™ 1 teZbv x woudZ Kiv nq] DE*

aviv wbxi‘ct

“(T) oo Judge’s commissions be made quamdiu se bene gesserint
and their salaries ascertained and established but upon the address of
both Houses of Parliament it may be lawful to remove them” ( Thomas

Pitt Taswell-Langmead: English Constitutional History,1946, page-518
DctivE* ABb etj D’P AV VvjiZi wePviKi~ i1 btgwM,
PKixi fggqv™ BZ'w™ t9fT ivRvi~ i tm”"QuPwiZvi Aemvb NiU Ges
ZnviT i vaxbZv Z_ v uePvi wefviMi  vaxbZv AibKisk ibidZ Kiv

nql

1688 mviji vectei ci BsjviUi wePvi iefviMIl ciieZb
Avim|] Lord John Holt 1689 mvij King’s Bench Gi cavb wePviciZ ci”
ibigvMcvid nb| Sir Edward Coke Gi ci wZwbB AvBibi kvmb ciZbévg
ibivew’Qb Fvie TPOv Kuiqgv iMquQigb] Coke TK 1VRvE wel“f>x< AvBbx

JoB KittZ nBgwQp Avi Lord Holt K House of Lords I  House of
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Commons Gi1 weiklwaKvi (Privilege) ~vexi wei“fx AvBibi kvmb

ciZévg Aweivg msMvg KiiiZ nBgviQ|

Rex V. Knollys (1695) tgvKT'gvgq House of Lords Gi etk lwaKvi
(Privilege) G wei“t>< Av viZi GLiZqgviii velqwU veteP" 1Qj ] GB
tgvKv I gvq King’s Bench im>=vS MnY Kii th Knollys GKRDb peer ieavq
commoner INnmvie Zvnvi wei“‘t>x< AvbxZ ArfFithwWw LwiR thwW'| wKS
House of Lords cfeB im><vS MnY KuigwQp th Knollys TKvb Peer bb |
G cmi¥% King’s Bench AwFgZ tcvlY Kii th thinZ ivRv Knollys G
c ghv vi velqgw wbi“cb Kwievi Rb” House of Lords G fciyY Kiib
bvB tminZ H weliq wm>xvS c vb Kuievi tKvb GLwZqvi House of
Lords Gi wQj bv | vFweK FvieB House of Lords Gi Peer MY AZ'S
97a nBqv Lord John Holt 1K e WE‘MZ ¥vie House of Lords G Dci Z
NnBqgv Zvnvi Hi‘c im>xviSi KviY "kvBiZ wbi“k t b] DijL" th
House of Lords GK 1~ 1K Parliament Gi D”P K9q AbWw iK miev'P
AV v Z] wKS Lord John Holt Zvnv Mvn™ bv Kuigv hiE* t~ Lvb th writ of
error gvidr House of Lords Gi ma§tL welqiU AvbowbK Fvie D Ivcb
Kiv bv nBij IKvb Av viZi im>viS mivmwi n 19Tc Kiievi iKvb
9gZv House of Lords Gill bvB | AV viZi GLwZgvi mastU wZib

et jbt

“If there was any such law and custom of Parliament ................. yet
when this comes incidentally in question before them (the judges), they
ought to adjudge, and inter-meddle with it, and they adjudge things of as
high nature every day; for they construe and expound Acts of

Parliament.............

House of Lords Gi wbi "k miZl KviY c kb bv Kuievi

thSIE“KZv metU uzib et jbt

............. if the record was removed before the peers by error, so that it
came judicially before them, he would give his reasons very willingly;

but he gave them in this case, it would be of very ill consequence to all
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judges hereafter in all cases.”( Sir William Holdsworth: The History of
English Law, vol.V1, page-271)

GBfvie Lord John Holt mvi6i miev’P cwZdvibi Dctil
ArvigiZi tké6Z Z_v ABibi tk6Z cwzZi6Zz Kiib]| Kvhiewa
enftZ Fvie miev'P Av viZIl th Ab" tKvb Av vjiZi Kvhpig
n 19fc KviiZ cvii bv Zvnv ciZi®Z nq| House of Lords G i Peer MY
Lord Holt Gi Dci AZ'S pux nBijl ciezZxiZ mKijB Zvnvi

imx=viSi th$=KzZv Dcjva Ktib]

Ashby V. White (1704) fgvKvIgvg GKi~fK House of Commons G
etk lwaKvi  (Privilege) AbWw 1K Av viZi GLiZgviii welqwU
ieteP” wWQj ] GB tgvKvIgvg Aylesbury Gi GKRDb burgess Ashby K
Aylesburyl fgqi tHFW c vb KwitZ bv v ij Ashby wbevPbx KgKZv
White Gi wei“tx tgvKvlgv Ktib] King’s Bench AV vjiZi cavb
wePvicwZ Lord John Holt Zvnvi dissenting ev wFbgZmPK iviq eitjb th
Parliament G1 wetklwaKvi AviQ wK bvB Zvnv thinZ GKWwU AvBibi
ck tminzZ BnviK AwBbvbmvii wePvi Kiievi GLiZgui nBj

Av V§iZi | Lord John Holt ef bt

“But they say that this is a matter out of our jurisdiction and we ought
not to enlarge it. I agree we ought not to encroach or enlarge our
jurisdiction; by so doing we usurp both on the right of the Queen and the
people: but sure we may determine on a charter granted by the King or
on a matter of custom or prescription, when it comes before us without
encroaching on the Parliament. And if it be a matter within our
jurisdiction, we are bound by our oaths to judge of it......... We do not
deny them their right of examining elections, but we must not be
frighted, when a matter of property comes before us, by saying it belongs
to the Parliament, we must exert the Queen’s jurisdiction. My opinion is
founded on the law of England.” (Sir William Holdsworth: The History
of English Law, Vol.V1, note-6, Page no. 271 )

King’s Bench Gi msL ' VMii® wePviciZMY Lord Holt Gi DcifivE"
giZ1 minZ GKgZ bv nBig 1 House of Lords, Writ of error GI gva 'tg

Thbvbx AS Lord John Holt Gi wbiev= gZvgZ MnY Kiibt
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.......... there is a great difference between the right of the electors and
the right of elected: the one is a temporary right to a place in parliament,
pro hac vice; the other is a freehold or a franchise. Who has a right to sit
in the House of Commons may be properly cognisable there ; but who
has a right to choose is a matter originally established, even before there
is a parliament. .......... The same law that gives him his right must

defend it for him,............ ”

(Thomas Pitt Taswell Langmead: English Constitutional History, Tenth
Edition, 1946, page-650)

Parliament AvBb cYqgb KuwiiZ miev’P 9qgZv cvd nBijl
AvBibi e VvL'v I cigquM maiU PovsS imxvS c Vb Kiv AV vgiZi

GLwZqgvi, GB 1vg Zvnv ciZioZ Kii |

Reg. V. Paty (1705) tgvKvEgwU Bsj viUi musieawbK BiZnvimi

Avil GK PgKc ™ NUbv]

Ashby V. White 1gvKvI'gvi ivigi ci Paty mn Aylesburyi cvP Rb
burgess GKB aitbi tgikvigy Zvnvi~ 1 GjvKvi cijiki wei“tx
“vigi Kti] wKS House of Commons Bnvi Aegvbbvi (Contempt)
ArfFthviMm ev x I Zvnvi~ i ABbRuxe mKjiKB ASKIxY Kii]
ZwnviT i gr=i RD” King’s Bench Av v iZ Writ of habeas ~viqi Kiv
NBij msL'VWMwid wePviciZMY House of Commons Gi wetklwaKviii
e’vcvii Zvnviv ibiR1IvB im><vS jBevi Rb™ q[gZvevb GB ivq c~vb
Kiigqv XU LwiR Kiib] GKgvT cavb wePviciZ Lord John Holt Zvnvi
IFbgZmPK (dissenting) #viq House of Commons Gi wetiklwaKvi maiU
gZ cKik Kiib th GB t9[tT Tagvl House of Commons Gi imx=v3
(resolution) ht 6 bqg, Bnv AvBb AVKvii1 weiaex nBijB Ta eva Ki
nBie, biPr bq] wZib et jbt

“I will suppose, that the bringing of such actions was declared by the
House Commons to be a breach of their privilege; that that declaration
will not make that a breach of privilege that was not so before. But if
they have any such privilege, they ought to shew precedent of it. The

privileges of the House of Commons are well known, and are founded

upon the law of the land, and are nothing but the law... And if they
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declare themselves to have privileges, which they have no legal claim to,
the people of England will not be estopped by that declaration. This
privilege of theirs concerns the liberty of the people in a high degree, by
subjecting them to imprisonment for the infringement of them, which is

what the people cannot be subjected to without an Act of Parliament”

Hillaire Barnett: Constitutional And Administrative Law, Fourth Edition,

2002, page-563) |
ev x I Zvnvi~ i ABbRueMiYi ASKXY Gi ABbMZ Ae b
motU Lord John Holt etjb th House of Commons mibi~6 KviY DijL
ceK ev x I Zvnvi~ i ABbRueMYIK ASixYex KuiqviQ] thinz
AShYY Kulevi KviY_ugi “eazv cixMiv. Kiv Av vjiZi
GLiZgviF= Ges hiw D= KviY_wj %ea bv nq Zwnv nBij
ASIXYIT 1 g= c b Kilevi Avi" ki tZ cvti | wzZwb etjbt
“... the legality of the commitment depended upon the vote recited in the
warrant ....... That this was not such an imprisonment as the freemen of
England ought to be bound by; for that this, which was only doing a
legal act, could not be made illegal by the vote of the House of
Commons; for that neither House of Parliament, nor both Houses jointly,
could dispose of the liberty or property of the subject; for to this purpose

the Queen must join.”(Sir William Holdsworth : A History of English
Law, Vol.-V1, page-272, note-2, Second Edition, 1966)

King’s Bench G1 msL'VWMwid wePviciZMiYi gZvgiZi wFREtZ
ev xciqli Writ of habeas Corpus TgvKvIgv LWiR nBij Zvnviv Writ of
error gvidr House of Lords Gi mafitL Avcexj viqi Kuievi Rb”
Avie b Rvbvb] WwKS House of Commons cbivg im>vS MnY Kii th
GIqI{T Writ of error “vigithw™ bqgq Ges ivYxi wbKU Writ of error MNY
bv Kiievi Rb™ Avie b Rvbvb] Ab" wiK House of Lords ivYxiK
Rvbvb th Writ of error GKWU  Writ of right ev ex debito justitiae (as a matter of

right) ev AlaKvi ieavq DE" Writ AvBbvbM Fvie MnYihvM™|

IVYX Anne Zrci House of Commons Gi Awatekb —wWMZ
(prorogation) TNvlYv Kiib] dijy House of Commons Gi weiklwaKvi

“vexl wWMZ nBqv hvg] GB Fvie wzZib "B ciqli gia” GB AikvFb
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ABbx hx eU Kiib] djkwZiZ ev™x I Zwnvi~ i ABbReMY
ASiIxb nBifZ g= nb Ges House of Lords GiI ceeZx 1viqir tciq[{Z

ibePb mspvsS tgvKvigvg Zvnvi™ i civql ivg nqg

Dcti AvtjwPZ 1tgWKTgv_ujiZ GKi"tK ABibi tkdz

ADb"I" K Parliament Gi DFfq Kiq[i TkdéiZi @~ cKvk cvql

House of Commons gib Kii th Zvnvi~ i weiklwaKvi (Privilege)
Gi Ae vb ABibil Dcti] th tKvb AaKviiK Zvnviv Zvnvi~ i
etk lwaKvi TNvIYv Kuiqgv yim><vS JBij Zvnv Av vjiZi Dci
eva’Ki nBife] 17k kZiKi cvic nBiZ Stuart iVRWMY GKB Fvie
Zvnvi~ i PrerogativetK Common Law NBtiZ tKOZi (arcana imperii) ( State
Secret) Ges AV vjiZi GLiZgvi einfZ gib KuiiZb] 1688 mvij
Parliament Gi mveiFSgZ ciZi®Z nBij Parliament Gi D¥g K9I[B
ZinviT i wetklwaKviiK t7iki AvBb nBiZ1 tkéZi wetePbv
KiitZb Ges GKB Fvie welqwiK Av viiZi GLiZgvi ein¥Z gib

KiitZb]

Rex V. Knollys 1gvKvI'gvg House of Lords Gi weitkIwaKviii ~vexi
K_v enjtZ hvBqv Attorney General GKB Fvie Stuart IVRvi™ § b'vq arcana
imperii k&l e"envi Kiib]

Sir Edward Coke 1K th fvie iVRv James I Gi ~vexKZ Prerogative
Gi tkoiZi wei“tx AvBbx hx KwitZ nBqwQj Lord John Holt TK1
GKB fvie Rex V. Knollys (1695) tgvKvIgvg House of Lords Gi wei“fx
Ges Ashby V. White (1704) I Reg. V. Paty (1705) tgvKvIgvg House of
Commons Gi wei“tx AvBbx hx Kiigqv ABibi tk6Z 1 th tKvb
ietivaxq welig Av viiZi PovS imxvS c vibi GLiZqgvi cwZov

KvitZ nBquQj |

1701 mvig i Actof Settlement @viv D”P Av v Z mgini vaxbZv
iMvi c i9Tc MnY Kiv nBij 1 1vRv ev ivYxi gZ"i mi% mi% Privy

Council mn mKjJ iIVRKgKZv 1 wePviKMiYi1 PKixi fgqgv™ mgvl3
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NnBZ Ges bZb 1vRv bZb Kvigqv Zvnw™ MiK ibigM c~vb KwiiZb]
GB aitbi cipqv wvePvi wefFviMi  vaxbZvi minZ hi_vch= 1
miVK 1Qj bv] 1760 mvij ivRv George III Bsj viUi wmsnvmib
AviivnY Kuiqv Commissions and Salaries of Judges Act, 1760 (George III c. 23)
ABb@viv Dctiv= c_v enZj KiZt wePviKMiYi PvKixi fgqv™
AvgZ” envj iwlLevi c i9c MnY Kiib] dij ivRv ev ivYxi gZ”~
iePviKMiYls PvKixi tggv K Avi tKvb FvieB cFfweZ KiiZ bv]
GB Tvie 1VRv Henry I Gi mgqg nBiZ th wePvi e’e v mmsnZ
Kitevi cqm Jlgv nBgwQp Zvnv puig puig 1vRvi cfe ejqg 1
Zrci WRibiZK cfie ejq nBiZ maaY g= nq] Tagl Kb
_1'Zi ArffhviMi KvitY  Parliament Gi DFfqgq Kiqit wmxvsS

eZiitK vePviKi ™ 1 PvKixi Aemvb mae 1Qj bv |

GB Fite BsjviUi metkd e w=eiMi kZ kZ ermiii mvabv
1 tPOvi gva'tg Bsj viUi wePvi vefM ~vaxb ng Ges Rule of Law ev

ABibi kvmb ciZzid6Z nBevi c¢_ mMg nqgl|

ga’hM nBiZB BsjviU ABb Brvi tk6Z cKik KiiiZ
_viK|] TmB mgqg "B aitbi AvBb, midKZvi AvBb (Divine Law) I
gbtli mi& AVBb (Man made Law), GB ~B aitbi ABbB cPijZz
Q| Zie kvimK 1 kwmZ mKigB GKB ABb @viv eva™MZ wQj |
GB KvitY 1250 nmvij wgwLZ De Legibus G Justice Henry de Bracton
eigiZ cwiqv Qi bt
“In justitia recipienda minimo de regno suo (rex) comparatur”, ( The
law bound all the members of the State, whether rulers or subjects, and

Justice according to law was due to all ) ( Sir William Holdsworth: A

History of English law vol. X page — 647) |

I7iki ABibi ciZz mKiji kxv feviai KviiYB AR nBiZ
cvq QqkZ ermi ciel 1441 mvig 1 Year Book G ngicex nBquwQjt

“The law is the highest inheritance which the King has; for by the
law he and all his subjects are ruled, and if there was no law there

would be no King and no inheritance.”
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(Sir William Holdsworth: A History of English law, Vol. X Page-648)

16k kZvaxtZ 1VvRv Henry VII hw™ I AZ"'S TwebxZ 1vRv iQijb
IKS tKvb ABb welaex Kiievi cte wZibl Parliament G  vaxbfvie
AvigvPby KvitZ mihvwM v 1Zb hvnviZ msiké AvBibi @viv cRvi i

K3 'vY mvab ng|] Sir William Holdsworth G1 Fvlvqt

In 1536 Henry VIII “came in among the burgesses in the Parliament
and delivered them a bill which he desired them to weigh in conscience,
and not to pass it because he gave it in, but to see if it be for the common

weal of his subjects ;” ( A History of English Law Vol. IV, page- 91)

ivVRv 1biR1 ABb gvb” Kviqv PugiZb | 1538 mvij Lord Lisle

GK ciT R&bK Hussee TK et jbt

“It had never been seen that the King would stop the course  of his
common law.” (Sir William Holdsworth: A History of English Law, vol.
IV, page- 201, note-7)|

H hiM AvBibi Ae vb maluiK Starkey Zvnvi MiS fjilLbt

that the laws “must rule and govern the State, and not the prynce after

his own lyberty and Wyle.”

(Sir William Holdsworth: A History of English Law, Vol. IV , Page-
201, note-7)|

1VRT= Attorney General Sir Francis Bacon 1609 mvij 1vRvV James [ G1
Divine Right Gi ~vexi mgql Calvin Gi tgiKvligvg eE‘e” Dc vcb

KiitZ wWqv efjbt

“Law is the great organ by which the sovereign power doth
move;”
wZuwb 1vRvi T1gZv matU etjbt
“although the King , in his person, be solutus legibus, yet his
acts and grants are limited by law, and we argue them every
day”
(Sir William Holdsworth : A History of English Law

Vol. 1V, Page-201) |
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GB Fvie axti axti nBij 1l BsjviU wePvi vefviMi ~vaxbZv

Z viwePviKMiYi vaxbZvw wZ jvF KuiiZ _viK]
1761 mvij §VRv George IIl wePviKMtYi1 ~vaxbZv maiU et jbt

“ he looked upon the independence and uprightness of the Judges as essential
to the impartial administration of justice; as one of the best securities of the
rights and liberties of his subjects; and as most conducive to the honour of the
Crown” ( House of Commons Journals, March,3, 1761, Sir William Holdsworth

: A History of English Law, Vol. X, 1938, page 644).

hiM hiM BsjviUi tekxi M IWRviTi AwBbgb v 1
mnvgqZvq Ges Parliament KZK mgiqvcihvMx AvBb cYqiYr gva'ig
Bsj viU wePviKMY #vRvi cvPxb wePwiK 91gZvq TIgZvevb nBqv
IVRvi ciql wePviKvh cwiPvgbvi gva'tg AvBibi ftkoZ 19q[vi
“wqgZ cvid nb Ges 1viR" miev’P ghv vecY Ae vib ciZi6Z nb]|
IVRvi vePwiK qgZvi GB axi WKS bidZ cuieZb 1 i1‘cvSi

matU Sir William Blackstone e j bt

“In this distinct and separate existence of the judicial power in a
peculiar body of men, nominated indeed, but not removable at pleasure,
by the crown, consists one main preservation of the public liberty: which
cannot subsist long in any state, unless the administration of common
justice be in some degree separated both from the legislative and also
from the executive power. Were it joined with the legislative, the life,
liberty, and property of the subject would be in the hands of arbitrary
judges, whose decisions would be then regulated only by their own
opinions, and not by any fundamental principles of law; which, though
legislators may depart from, yet judges are bound to observe. Were it
joined with the executive, this union might soon be an overbalance for
the legislative. For which reason by the statute 16 Car. I c. 10 , which
abolished the court of star chamber , effectual care is taken to remove all
judicial power out of the hands of the king’s privy council; who, as then
as evident from recent instances, might soon be inclined to pronounces
that for law, which was most agreeable to the prince or his officers.
Nothing therefore is more to be avoided, in a free constitution, than

uniting the provinces of a judge and a minister of state.

(Sir William Holdsworth : A History of English Law, Vol. X, Page -417, 1938).
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Blackstone gSe” Ktib th ifcvSiiZ wePvie'e vq ZwZK¥vie
1IVRv thb “is always present in all his Courts” (page-415) Ges wePviKMY
cKZciq 1vRvi mKj wePwiK qgZvi Avavi wnmvie AvZ!cKvk
Kiibt

“At present, by the long and uniform usage of many ages, our kings
have delegated their whole judicial power to the judges of their several
courts; which are the grand depositaries of fundamental laws of the
kingdom, and have gained a known and stated jurisdiction, regulated by

certain and established rules, which the crown itself cannot now

alter....... ( Sir William Holdsworth : A History of English Law, Vol. X,
C_g g Yt 1938,645-6, dU tbvwU 10 nBiZ DxZ) |
lesk kZvaxi c_g ¥viM Holdsworth Bsg viUi wePvi e’e v
mauiK et jbt
“The courts are thus “the main preservation of public liberty” to a
much greater extent than they were in the balanced eighteenth-century
constitution. Any curtailment of their jurisdiction means the curtailment
of the one security which the subject has against the arbitrary use of the

great powers which all parties in the House of Commons vie with one

another in conferring upon their leaders, the ministers.”

(Sir William Holdsworth : A History of English Law, Vol. X, page- 417.
1938) 1

ivRv, House of Lords I House of Commons Gi Zid 1t _iK wewfb
mgq BsjviUi wePvie'e vi Dci bvbvaiiYi Pvc AwmquiQ hvny
Dcti eYbv Kiv nBqviQ] Bnv e wZiitK wePvi wefMiK Ab" bvbv
“vb nBiZ1l wevFb aitYi Pvici mailxb nBiZ nBqviQ] AibK

mgq D”Q-Lj RbZv nBifZ 1 cej Pvc AumZ]|

John Wilkes GK mgq House of Commons GI m m~ iQijb] wKS
cieZxKvij wZwb House of Commons NBfZ weZwoZ nb|] wZib wbiRB
Zvrnvi wbiRT GKgvl D~ vniY Qijb] gbnwbKi GKiU iPbvi
KvitY Zvnvi rei“tx GKiU tdSR™vix TgvKvigv nq] tTmB tgvKvE gy
nlqg t ik evcK wekeLjvi mid nq Ges weciql ivq nBij

iekeLjv Avil evceK 1 Zxe i1vgU AvKvi JBiZ cvii engqgv Rex V.
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Wilkes (1770) tgvKvIgvq AvkYsw cKvk Kiiqv King’s Bench Gi mo§tlL

Zwnvi AvBbRxex wbte~ b iviLb] cavb wePviciZ Lord Mansfield Zvnvi

ivig hvnv efgb Zvnv meKvigi mKj 1 iki wePviKMiYi RDb”

IkqTYxgt

The constitution does not allow reasons of State to influence our

judgments: God forbid it should! We must not regard political

consequences; how formidable soever they might be: if rebellion was the

certain consequence, we are bound to say ‘fiat justitia, ruat caelum’. The

constitution trusts the King with reasons of State and policy: he may stop

prosecutions; he may pardon offences; it is his, to judge whether the law

or the criminal should vield. We have no election. None of us

encouraged or approved the commission of either of the crimes of which
the defendant is convicted: none of us had any hand in his being
prosecuted. As to myself, I took no part, ( in another place) in the
addresses for that prosecution . We did not advise or assist the defendant
to fly from justice: it was his own act; and he must take the
consequences. None of us have been consulted or had any thing to do
with the present prosecution. It is not in our power to stop it: it was not

in our power bring it on. We cannot pardon. We are to say, what we take

the law to be: if we do not speak our real opinions, we prevaricate with

God and our own consciences.

I pass over many anonymous letters I have received. Those in print are

public: and some of them have been brought judicially before the court.

Whoever the writers are, they take the wrong way. I will do my duty,

unawed. What am [ to fear? That mendax infamia from the press, which

daily coins false facts and false motives? The lies of calumny carry no

terror to me. I trust, that my temper of mind, and the colour and conduct

of my life, have given me a suit of armour against these arrows. If,

during this King’s reign, I have ever supported his government and

assisted his measures; I have done it without any other reward, than the

consciousness of doing what I thought right. If I have ever opposed, 1

have done it upon the points themselves: without mixing in party or

faction, and without my collateral views._I honour the King; and respect

the people: but, many things acquired by the favour of either, are, in my

account, objects not worth ambition, I wish popularity: but, it is that

popularity which follows: not that which is run after. It is that popularity

which, sooner or later, never fails to do justice to the pursuit of noble

ends, by noble means. I will not do that which my conscience tells me is
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wrong, upon this occasion, to gain the huzzas of thousands. or the daily

praise of all the papers which come from the press : I will not avoid

doing what I think is right: though it should draw on me the whole

artillery of libels; all that falsehood and malice can invent. or the

credulity of a deluded populace can swallow. I can say, with a great

magistrate, upon an occasion and under circumstances not unlike, Ego
hoc animo semper fui, ut invidiam virtute partam, gloriam, non invidiam,

putarem.

The threats go further than abuse: personal violence is denounced . I do
not believe it: is not the genius of the worst men of this country, in the
worst of times. But I have set my mind at rest. The last end that can
happen to any man, never comes too soon, if he falls in support of the
law and liberty of his country: (for liberty is synonymous to law and
Government). Such a shock, too, might be productive of public good: it
might awake the better part of the kingdom out of that lethargy which
seems to have benumbed them; and bring the mad part back to their

senses, as men intoxicated are sometimes stunned into sobriety.

Once for all, let it be understood, ‘that no endeavors of this kind will

influence any man who at present sits here’. If they had any effect, it

would be contrary to their intent: leaning against their impression, might
give a bias the other way. But I hope, and I know, that I have fortitude
enough to resist even that weakness. No libels, no threats, nothing that
has happened, nothing that can happen, will weigh a feather against
allowing the defendant, upon this and every other question, not only the
whole advantage he is intitled to from substantial law and justice; but
every benefit from the most critical nicety of form, which any other

defendant could claim under the like objection.
(Brian Harris: The Literature of the Law, 2003, page-6-7)
Thvbx AfS Wilkes tK 22 gvimi Kviv-U 1 1,000/= cvDU
Riigvbv Kiv ng] ciezZxtZ Lord Mansfield G1 evmfeb 1 e W=MZ
JvBieix fcvovBqv T~ Iqv ng 1KS wZwb wiKvg ABb 1 bvquePvi

mgbZ iwLqv wMqviQb |

AibK mgq Print I Electronic media vefkl TtKvb wePvh weliqi
ciql 1 vwveciql bvvb aitbi cPvi cPviYv PyjvBgv _VviK]

iePviKMY wePviK nBigl Zvwnvivl gbe mSwb | “eix cPvi
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cPviYvi KvitY Zvnvivl cPU gvbimK Pvici wkKvi nBiZ cviib]

dij th b'vquePvi evnZ nBiZ cvii Zvnv cvgktB mediavemZ nq|

h=ivi61 Boston knii Louise Woodward bvgxg GKRb BsiiR au
pair TK AvUgvimi GK 1QijiK nZ'v Kiievi ArfFihviM Rui ZvnviK
hve3axeb Kviv U c™vb Kii] GB kw i wei“tx Louise Gi civl
cej RbgZ Miogqv 11V Ges Zvnviv Rixi im=xvS ewZj Kurevi
ciql Avb vib KuitZz viK] Aci civM Avi GK ™ jJ Rixi imxvS
K WZ RvbvBiZ _viK|] Electronic I print media Gi KJviY h=31o

I h=1viR" GB i1vg JBqv TmBmgqg 1998 mvij Zgj "nkP mié nq|

Massachusetts Superior Court G1 GKRDb Associate Justice, Judge Hiller B.

Zobel Zvnvi ivq GB Fvie Avieo Ktibt

“The law, John Adams told a Massachusetts jury while defending British

citizens on trial for murder, is inflexible and deaf: inexorable to the cries of the

defendant; ‘deaf as an adder to the clamours of the populace’. His words ring

true, 227 years later.

Elected officials may consider popular urging and sway to public opinion polls.

Judges must follow their oaths and do their duty, heedless of editorials, letters,

telegrams, picketers, threats, petitions, panelists and talk shows. In this country,

we do not administer justice by plebiscite.

A judge, in short, is a public servant who must follow his conscience, whether or

not he counters the manifest wishes of those he serves; whether or not his

decision seems a surrender to the prevalent demands.”

(Brian Harris : The Literature of the Law, Page 20-21, 2003) (AtaviiLv
c E)

227 ermi cte AWBibi th bxwZ John Adams Zvnvi e=ie”

eigguQigb Zvnv thgb ARI a‘e mZ" tZgwb mZ" Judge Zobel Gi
e=ec"|

c/PxbKvij wetk ivRv, ev kvn ev mgU ASZ ZwzZKFie
bvg vePviii cZxK iQigb] cwPxb HiZn™ Abmvii Zvnviv Zvnvi~ i

IVRwFilIK AbovibB (coronation) cCRWMiY1 cwZ bvagwePviit AYaKvi

KvitZb] vbxg wePviKMiYl iviqi wei“t>x meitkl b'vgiePviii
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cv_bv cRWY 1t fki ivRvi wbKUB KiiZ] GB KvitY BsjviU
1IVRviIK ‘Fountain of Justice’ ejv nBZ] 1ig/Nj mgw Rvnvvxi 1605
mvig Zvnvi cvmvi® GKW 1Yl keLj Gi minZ IvUw NoUv S jJvBqy
mquwQigb hvnviZz Zvnvi th tKvb AZVPwiZ cRv Zvnvi wbKU

mivmii b’vq wePvi cv_bv KiiiZ cvii |

mEF'Zvi m ™ xN BiZnvm ciijag Kiitj cZxqgvb nBte th hLbB
iePvi wefviMi c Ojb NUgviQ ZLbB 1 ik AIVRKZv GghiK

iecter mié nBqviQ]

1660 mvij Bsj viU ivRZ3 cbenvj (Restoration) NnBij Charles II
Bs§ viUi wimsnvmib AvtivnY Kiib] wZib Zvnvi iVRiZi c_g v iK
tThyM™ e w=1" 1 during good behaviour kiZ wePviK ci™ wbigqM c vb
Kiib Ges iePvi iefvM Bnvi nfZ mayvb wduiqv cvBiZ Avia Kii|
IKS Zvnvi 1IVRiZi1 tkIFviM Sir William Scrogg (1678) tK Court of
Common Pleas Gi1 cavb wePviciZ Ges Lord George Jeffrey (1683) K
King’s Bench Gi cavb wePviciZ wnmvie wbigM c vb Kiv ng|] GB
"B cawb wePviciZi tgqv Kvijg wePvi vefviMi Pig Aeqlq mwaZ

nql

Lord Jeffrey Gi civgik ivRv 1684 mvij Robert Wright Gi b'vg
GKRb Ac v_ AvBbRxeiK King’s Bench G wePviK wnmvie wbiqvM
c™vb Ktib] Zvnvi moiU Z~vbxSb Lord Chancellor Guildford gSe”
KviqwQi bt

‘the most unfit person in England to be made a judge ...... a dunce , and no

lawyer , who is not worth a groat ...........

( David Pannick: Judges, 1988 , page -65)

1685 mvij James II Bsj viUi wmsnvmib AviivnY Kiib] GB
mgq Duke of Monmouth IVRvE wei“t> wet vn Kuiij Kiwi ni Zvnv
“gb Kiv nq| Lord Jeffrey KL"'vZ ‘Bloody Assizes’ G et~ vnxt~ iiK ibgg

fite kw cvb Kiigv ivRvi wcqgevl nb] 1685 mitj ivRy
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ZvnviK Lord Chancellor ¢~ wbiqM ¢ vb Ktib] H mgq ivRvi gbgZ
gZvgZ bv nBij wePviKMYiK mivmwi eilLv Kiv nBZ] thwM'Zv
einfZ fvie IWRv Zvivi cQ>"gZ eiE'eM tK madyY ivRWbiZK
ietePbvq vePviK ci™ wbigM c vb KwitZb|] Lord Chancellor inmvie

iePviKi™ 1 cuZ Lord Jeffrey Gi Dci " k wQj bM Fvie ~ jxg t

“Be sure”, he said, “ to execute the law to the utmost of its vengeance
upon those that are now knowne, and we have reason to remember them, by the
name of Whigs; and you are likewise to remember the sniveling trimmer; for
you know that our Saviour Jesus Christ says in the Gospell, that ¢ they that are
not for us are against us.” (Sir William Holdsworth: A History of English Law
Vol.VI Second Edition, 1937 Page-509)

hu™ 1 Robert Wright iePwi K AbbwZKZvi cZxK wQijb 1KS ivRy
1687 mvij ZvwnviK King’s Bench Gi cavb wePviciZ ci™ wbiqwM
c vb Kitib] GB mgq wePvi e’e vi migiMK Pig Aeqqg Ges
wetk 1 Kuiqv Robert Wright Gi AwetePK iviqi KviiY BsjviU 1688

mvig i vece ZiwbZ nq eijqv AtbK HiZznwmK gib Kiib|

h=i1vioi vaxbZv TNvlYvg hi~ B ‘all men are created equal” TNvEYyv
Kiv nBgwQj wKS Dred Scott V. Sanford ( 1857) tgvKvlgvg cavb
wePviciZ Roger Brooke Taney I TbZ1Z 7-2 msL"vMii O wePviciZMIYi
gZvbmvit US Supreme Court tNvEYv Kii th wbiMviv T ki bvMwi K
bb weavg Zvnviv TKvb tgvKvI'gv KiifZ cviib bv Ges pxZ~vm c_v
ewZj Kitevi tKvb q9gZv Congress Gi I bvB | Supreme Court Gi GB
ivg DEfii A%IVO _ijiZ tbhiZewPK ~u6 FivetZ 17 Lv nBijl
“uqTEYE o _wgiZ ivgu ZvnviT i weRq wnmvie AiwFbw T Z nql
Fuel"Z President cv_x Abraham Lincoln GK eE“Zvq cmY: pig ivgwU
moix eifjbt ‘But we think the Dred Scott decision is erroneous’|] CcieZx
ibevPbx cPviYvgq “vmc _vi "TbhiZKZv 1 "eaZv cm¥z evi evi Dwqu
Avim Ges Abraham Lincoln President wbewPZ nb | AibiK itk IvZiKfvie
efgb th, ‘It may fairly be said that Chief Justice Taney elected Abraham Lincoln to

the Presidency ( Charles Warren: The Supreme Court in United States History) |
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cKZcitq[ Abraham Lincoln President wnmvie 1861 mvij ~wgZ MnY
Kiievi KigK gvimi gtaB “wI[YVAiji Confederate MY wet~vn
TNvlYy Kii Ges GK i39vgx Mnhx Union K cvq a¥Vsitmi giL
JBqgv hvg] Aek” hixi1 GB Wvgviwvig 1 gia B Lincoln 1863 mvij i
1jv Rvbquix ZwiiL h=3ivioi Kvigv gvbli™ 1 Rb™ Emancipation

Proclamation G~ vqTi Kiib]

Emeritus Professor Henry J. Abraham Zvnvi ‘The Judicial Process’, Seventh

Edition, 1998 ,M1S Dred Scott ivg matU et jbt

“Chief Justice Taney delivered the 7:2 opinion of the Court , which , as
history would prove all too soon, did anything but settle the problem .
Indeed, it acted as a catalyst in bringing on the Civil War” ( Page-239).

AbT 1Zib efjbt

........... Taney, then in his eightieth year , lonely and frustrated, met
his and the Court’s judicial Waterloo in 1857 with his monumentally
aberrant opinion in Dred Scott V. Sand ford,.......... Dred Scott.....—
dragged the Supreme Court of the United States into its lowest depths,
and hastened the dawn of the Civil War and with it the Emancipation
Proclamation and the Civil War Amendments” ( XIILXIV, and XV).
( Page- 377) .

lesk kzvaxi 1Tk ~kiK Rvgvbxi wePvie'e v AZ'S tkvPbxq
chvig Awmqgv “vovBuQj | WKS Hifc “ie v nBevi K viQj bv |
KviY enEi Rvgvbxi mcvwPxb wePvie'e v tivgK wePvie'e vi Dci
FIE Kyigqu Miogqv DIVgwQj Ges Zvnv Bsj viUi Common Law Gi
bvg AZ'S DbZ I mg> wWQj | bvrmx kvmb Avgij AvBibi Aa’vcK
1 wePviKMY mge'viq ciei b'vg bwzZi Dci ciZidZ ABb e’e v
malY wem!Z nBgv A™MZ GK bvrmx Jurisprudence ms «Z Mioqv Zwgqv
IQtgb hvnvi GKgvl DITK wQj metqiT bvrmx buwzZ ev evgb] th
mKj AavcK 1 wePviKMiYi gia’” GB Acms «Z MniY mvgvb'Zg
KU ciigwlZ nBZ Zwnvi i Tagil mivmwi eilv  Kiv bqg

cigktB Zvnvi~ i kw  THFM KiitZ nBZ|
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Professor Ingo Miiller wguL.Z Hitlar’s Justice : The Courts of the Third Reich,
1987 1 Deborah Lucas Schneider KZK Abwy~Z MiS GB Ae v moix

Avi JvKcvZ Kiv ngt

“The law for Restoration of the Professional Civil Service had already
done away with judges’ security of tenure, since it allowed the
government to dismiss from office all judges who were politically
undesirably, or not “Aryan” or who would not undertake “ to support the

national state at all times and without reservation.” (COv-72)
Edward Kern (1933-34) 1 Abvb™t "1 D><Z Kuiqv wZwb f§iLbt

“German law professors now informed them that “ in the interest of
consistent government, certain limits must be imposed” on the autonomy

of the courts.” (CcOV72).
wePviKt™ i KiYxg matU Professor Georg Dahm ( 1934) et j bt

“A Judge should therefore approach a case with “ healthy prejudice”
and “make value judgments which correspond to the National Socialist

legal order and the will of the political leadership.” (COv-73)

iePviKi™ 1 mveavb Kuigv AvBb AblIi™ 1 Dean Professor Erik Wall
etjbt

“In the everyday practice of law, genuine National Socialism is
certainly best represented where the idea of the Fiihrer is silently but

loyally followed”.
Fihrer GI miKviil buwZi ciZ wePviKi™ 1 cKZ eva’evaKZv
miiY KivBgyv i~ gv Rohling (1935) ef bt
“Judges were “liberated” from their obligation to the law only to be

constrained by an incomparably more restrictive” obligation to the main

principles of the Fiihrer’s government.”

mgM weik hLb ABb wesk kZwaizZ Av k 1 "biZKZvi
bt AMmigb ZLb GKui iK wbewPZ miKviii digvigk gZ
Rvgvbxi msm~ AvBb cYgb KiigviQ , Ab K Rvgvbxi eix<Rxex
mal vigi GBifc "ThiZK Aeqlq mF'Zvi BiZnvim GKwW K j¥%gq
Aavql ZvnvivB bvrmx miKvii®s mKjJ cKvi AZVWPvi, AuwePvi,

T 7QuPvi I gvbeZy vetivax KgKviUi Z_vKi_Z ZwZK wFRE c™vb



112

KiZt Dciiv= AbiZzK KvhKjvici AvBbx IRi c vibi cgvm
cb] djk4zizZz wzxg gnvhixi mlcvZz, tKwU ftKwU gvbili

cwhbvk Ges Aeikil ignvbl Rvgvb RwZi keL jvex Ae v]

BiZnvm Avgvi 1 GB wk9qlv t g th tKvb ivié hLbB Supreme
Court Z_v wvePvi we®vM ividi wbevnx ve®WM 1 AvBb mFviK msieavb
I ABibi AVl Zvg iwLiZ e nq Ges wbevnx iefviMi AvAven
nBqgv “vovg ZLbB ivi6 I bwWiiKi~ i Rxetb Pig weciE 1 Lv
t-al

Rvgvb 17k Quovl Avil AibK "k mwngviQ thLvib mcxg
tKviUi mgqgicvihvwx ¢ fq9fc MniYi e _Zvi gvij mgM RuZiK

gguwSK Fvie c vb KwiiZ nBqviQ]

1954 mvij cwK vb tdWviij tTKviUi cavb wePviciZ ik~
Aemii Mgb Kuiij ZLb meiR"6 iQigb wePviciZ Ave mvign
Tgvnva™  AvKiIvg] WKS 1Zib eOvgx Qijb] AZcit tdWvii j
tKviur mKj vePviciZiK AiZpwvs Kiaqv _gvinve nvBIKvwW Gi cavb
wePvi cvZ Muhammad Munir 1K tdWvii j tKviUi cavb wePviciZ ci™

mivmwi wbigqM cvb Kiv nqj

H mgig cwK vibi M¥bi {tRbviij fMvgvg Tgvnvas§™
MYcwi Bt~ i@ msL'vMiid m m'MiYi Av vFVRb LVRv bwRg DiTbiK
cabgsSx ¢- nBiZ eilv Kifib Ges 1954 mvij Lmov msieavb

MYcii It~ “wLj Kwvievi cvevig MYcwil ™ Fweqv T b

Zrci, MYcii 11~ i v uKvi tgS§fx ZigR Dilb Lvb ymU wPd
tKviU (nvBiKwW) DE* Avt~iki “eazv PVvijA Kuiqv tgvKvEgy
“vigil Kuiig wPd TKW MYcwi ™ Futegv i evi Avi~ k Akea TNvlYy
Kit] cab wePviciZ Munir Gi tbZ1iZ tdWviijg tKwW Avcxg MnY
Kti Ges MYcwil ™ Fweqv i evi Avi ikl heaZv ¢ vb Ktib]| Ta
ZwnvB bin, Bnvi ci Z 7 vbxSb cwK vb miKviii ivbcab ci”

hvnvivB AwmqgviQb Zvnvi~ 1 ciZ'tKi mecKvi Akea 1 AkbiZK
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Kvhve jx 1 c iqTici "eaZv wZib c vb Ktfib] wePviciZ Munir Gi
GB aitbi iePwiK KhKjvc GKg/T wesk kZwai 30 ~kiKi

Rvgvb 1iePviKi™ i KihKjvici minZ Zjbxql]

DijL" th ivRv JamesII 1688 mvij PZi~tK AmiSvili KvitY
BsjviU gvkvj J0 Rvixi gva'tg 1k kwmb Kiievi ciiKiby
KiigwQigb 1KS H mgq wePvi wefviMi Pig Aeqiqgi ctil G
evevii ZvnviK mg_b Kiievi gZ GKRDb wePviKl mgM Bsj viU

cviqv hvg bvB|

A P mvio wZbkZ ermi ci State V. Dosso 1958 PLD SC 533
tgvKvIgiq cavb wePviciZ gibi Gi tbZtZ Pakistan Supreme Court
mvgii K kvmbiK keaZzZv ¢ vb Kii ] vKS Munir C.J. Fugqv wMgwQijb
th Government of India Act, 1935 ev Indian Independence Act, 1947 , vaxbZv
cVvl3 Dorminion _wgiK mvgit K AvBb @viv kvmb Kuiievi tKvb weavb

Kii bvB]|

14 ermi ci Asma Jilani V. Government of Punjab, PLD 1972 SC 139
tgvKvI'gvg Dosso Gi ivq over-rule (ewZj) nq| Yaqub Ali, J. evsjvi~ k
~vaxb nBevi wcQibi KviYvejx eYbv KiitZ hvBqgv et jbt

S A National Assembly was yet to be elected under the 1956-
Constitution when Mr. Iskander Mirza who had become the first
President by a Proclamation issued on the 7™ October 1958, abrogated
the Constitution; dissolved the National and Provincial Assemblies and
imposed Martial Law throughout the country: General Muhammed Ayub
Khan Commander-in-Chief of the Pakistan Army, was appointed as the

Chief Administrator of Martial Law.........

The judgment in State V. Dosso set the seal of legitimacy on the
Government of Iskander Mirza though he himself was deposed from
office by Muhammad Ayub Khan, a day after the judgment was
delivered on the 23" October 1958, and he assumed to himself the office
of the President. The judgments in the cases Maulvi Tamizuddin Khan;
Governor-General Reference lof 1955 and The State V. Dosso had
profound effect on the constitutional development in Pakistan. As a
commentator has remarked, a perfectly good country was made into a

laughing stock......... (page-219)
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GB Tvie cwK vb mcxg tKviUl Pig e _Zvi KvitY evOvjxi
mé cuwK VvbiK ciiZWM KiitZ nq Ges 1971 mibi 251k gviPi
mewmzZ 1viT fTkL giRei ingb evsjviTtki ~vaxbZv tNvEYy

Kiib]

cwK vb Avgiji 1ZE* ArFAZvi AvijviK AvgviT i msieavb
ciYZWMY mvsieawbK tkoZmn iviéi cRVZwSK 1 MYZwSK Pii T
Ges Abvb’ gjbwZ hizZii minZ mibienkZ Kiib] wKS Zvnvi
ciil tkl 19v mae ng bvB] mgiiK ewnbxi wKQ msL'K
lec_Mvgx "mibK 1975 mviji 15B AMvO ZwiilL RwZi RbK ftkL
giReil ingbiK citevii nZv Kifi | L " Kvi gkZvK Awnig™
msieavb 2 KiZt ivociZi c- Akea Fvie "Lj Kiib] 20ik
AMVO ZwiiL vZib mvgii K AvBb Rvix Kiib] 82 v~ b iZib 9gZ2vq
_viKb] bifai gvimi c_g mfRvin coup I counter coup nq] 8B
biFoi Gi Proclamation ~16 cZxqgb ng th evwsjvi~iki cavb
iePvicwZ Justice Abu Sadat Moahammad Sayem evsjvi ki #vociZ 1
cab mgniK ckimK ci®™ Alai6Z nBqviQb|] GBijc wbigMl

msieavb %2 KiiqB Kiv nBquQ j |

mvio W ZbkZ ermi AviM 1VRv James I G Proclamation @viv AvBb
cYqibi “vexi giL cab vwePviciZ Sir Edward Coke ewjiZ

cwigwQi bt

“the king cannot change any part of the common law nor create any
offence by his proclamation which was not an offence before , without

Parliament; ( the case of Proclamations ,1611)
(Sir William Holdsworth: A History of English law vol.1V, Page 296) |
A_Pesk kzvaxi tkITFviM Aumqv evsjvi~ iki GKRb cavb

wePviciZz Omsieavb 1 ABibi i9Y, mg_b 1 wbivcEweavb)

- z

Kiievi ciietZ msieavb F%Kuigqr Tagyl ivociZi c~ bin cawb

mvgiiK ckvmiKi c 1 MnY Kfib] Zrci wzZib ivié1 msm~
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ewZj Kiib] ciezZx cvg mvio i Zb ermi evsjvi~k msm~ wenxb
Ae vq WQj] GLvibB Tkl bqg, = iZwSK mgiiK ckmmKMY
ZnviTi c@” 1 cigiRb gZ Avgvi~1 gnvb msieavb ibieevi™

hi Qv KvUv fQov Ktib]

GB cmi¥ 1944 mvij GK m¥vg c~E US Circuit Court of Appeals
G1 cavb wePviciZ Justice Billing Learned Hand G1 gSe™ cYxavbihvM't
“I often wonder whether we do not rest our hopes too much upon

constitutions, upon laws and upon courts. These are false hopes; believe

me, these are false hopes._Liberty lies in the hearts of men and women.

When it dies there, no constitution, no law, no court can save it. No

constitutions, no law. no court, can even do much to help it. While it lies

there, it needs no constitution, no law, no court to save it”.

(Brian Harris: The Literature of the Law, 1998, page -330-40) (AfaviiLv

c E)

lesk kzwai wik “kiKi Rvgvbxi wePvi e’e vq tmifc
Aeqlg nBquQj , cwK vb mcxg tKviUl fthifc Aeqlq nBguQj,
lesk kzwai mEi “kiKi tkl M 1 Awk “kiKi c_g M

ASZt msieawbK cik evsjvi tki miev’P Av VviZl1l tZgib

Aeqlg cii JwvIlZ nql

Dctii GB Avtjwbvi KviY nBj th Bsj iU 16k, 17k 1
18k kZvaxiZ wePvi we®M ivRvi vei“t><, House of Lords Gi
ien“t><, House of Commons G1i lei“fx pgMZ msMvg Kiiqv
ABibi th tké6Z cizi6Z KwitZ m9Ifg nBquwQj vweik Avi
tKvb t°k Zwvwv ARDb KuitZ cvii bvB, Ggb K hE‘iviol

bin|

1701 mvi§ Smith V. Browne tgvKv I gvq Lord Holt ef j bt

“as soon as a Negro comes to England he is free; one may be a villein in

England but not a slave” .

IKS GB K _ v ewgiZ US Supreme Court Gi AvoBk ermi

JuwMgqwQj ] Bnvi gia” pxZ~ vm c_v cik Pvi ermi e’vcx Mnhix
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BDwbgb cvg a¥sm cv? nBtZ emquQj | msieavitbi 13Zg |
14Zg mstkvabx Kuievi citil puxZ~vm c_vi AcQuqv hE‘ivio
e~"g viK] 1954 mvij Brown V. Board of Education TgvKvI'gvg US
Supreme Court c_g eviii gZ mv v gbl 1 Kvigv gvbili gia”

Segregation ibwl =< TNvlYv Kii |

KLb KLbl wePviKi™ 1 miZ'i ciq GKK ¥vie “voBiZ
nql 17k kzZvaxtZ Sir Edward Coke, 18k kZvaxtZ Lord John Holt 1
Lord Mansfield G1 bvg m{iYxq | wesk kZvaxi ga” FviM Lord James
Richard Atkin I Zrci Lord Alfred Thompson Denning Gi bvg weikl Fvie

DijL thw|

Liversidge V. Sir John Anderson, 1942 AC 206, 1gvKvIgvq wdZxq
gnvhix<i cvita BsjviUi Defence ( General) Regulation , 1939 Gi 18B
ti_fgkvibi  AvlZvq Liversidge 1K wbeZbgjK AWKvi "k c Vb
Kiv ng, KviY ~ 1vog3x gib KiiguwQijb th Liversidge kT“ZvFvevcb
GKRb eWE* nBiZ cviib] Liversidge Gi AWKt tki “eaZv
AviiZ PVvigA Kiv nBj| welqU tklch3 House of Lords G
imx=viSi Rb” jJlqv nq] 3/11/1941 ZwitL tgvKvigwUi ivg nqg]|
H mgq verfb iYwsib igT KIE* ch™ | GgbiK jUb kni tfevgvi
AWNViZ 91Z weqZ | veilk civkiE* Pig ~thviMi mailxb|] GgZ
Ae VviZ 1 House of Lords Gi msL'VWMiid wePviKMiYi minZ wWgZ

tcvlY Kuiqgv Lord Atkineigb (cbv-244) t

“I view with apprehension the attitude of judges who on a mere question

of construction when face to face with claims involving the liberty of the

subject show themselves more executive minded than the executive”.

Zrci Zib etjb t

“In this country, amid the clash of arms, the laws are not silent. They

may be changed, but they speak the same language in war as in peace. It

has always been one of the pillars of freedom, one of the principles of
liberty for which on recent authority we are now fighting, that the judges

are no respecters of persons and stand between the subject and any
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attempted encroachments of his liberty by the executive, alert to see that

any coercive action is justified in law. In this case I have listened to

arguments which might have been addressed acceptably to the Court of

King’s Bench in the time of Charles .” (Ataviilv c E)

Dcmsnvii wZwb etjb t

“ I protest, even if I do it alone, against a strained construction put on

words with the effect of giving an uncontrolled power of imprisonment

to the minister.” (AtaviilLv c~E)

AZtci, wZib Zvnvi #viq Lewis Carroll wgwLZ ‘Alice Through the

Looking Glass’ nBtZ Dx<Z Kuiqv 1KSZK Kiib (cbév-245) t

“ “‘When I use a word,’

Humpty Dumpty said in rather a scornful tone, it means just what I
choose it to mean, neither more nor less.” ‘The question is’ said Alice,
‘whether you can make words mean so many different things’. ‘The

question is’ said Humpty Dumpty, ‘which is to be master - that’s all”.

Lord Chancellor Lord Simon #vg nBi1Z Lewis Carroll nBiZ Dx<Z

AskUK eRb Kiievi Rb” Lord Atkin 1K Abtfiva Kiiij 1Zib DEi

T"bt

Lordst ™ i

Rvbvb th

The present cases as I see them do not merely involve questions of the
liberty of the particular persons concerned but involve the duty of the
courts to stand impartially between the subject and the executive.........
But I did mean to hit the proposed construction as hard as I could and to
ridicule the method by which it is reached. I consider that I have
destroyed it on every legal ground : and it seems to me fair to conclude
with a dose of ridicule. I cannot think therefore that there are sufficient
grounds for altering this prepared opinion.”’(Geoffrey Lewis : Lord

Atkin, page-139)

Zte GB ivg cKwkZ nBevi ci Lord Atkin Zvnvi mnKgx Law

gia’ GKiKg GKNifi nBqv hvb] Zvnvi Kb'v Mrs. Robson

ivg TNvEYvi ci Lord Atkin Zvnvi Kb'viK JBqv House of

Lords Gi Dining Room G Lunch Gi Rb™ hvb 1KS Zvnvi~ 1 tUieij Avi

$KnB efmb bvB | Lord Macmillan I Lord Romer ZvnviK bv t uLevi Fvb

Ktib] Lord Wright Zvnvi wcZvi eU Qtjb Ges cvgB Zvnvi~ i
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evmFeib Mgb KiiiZb|] wKS tmBw b vZwb Zvnvi ™ i wbKU v~ qv Mgb

Kiitj I tKvb K _vB etjb bvB eiA Lord Atkin 1K Dicqlv Kfib]

GB weliq Lord Maugham Gi GK cilTi DEti Lord Atkin
Bsj viUi wePvi vefviMi gnvb HiZn" mgbZ iwlLqgv DEi 1~ bt
........ I had not and have not any intention publicly to discuss any

judgment once it has been delivered.”(Geoffrey Lewis : Lord Atkin,
page-145)

Zie AibiK gtb Kitib th 1944 mvij gZ"'i ce chS Lord
Atkin Zvnvi cwZ GB AcgvbRbK e’enviiil K v FugiZ cviib bvB]|
(Professor Robert Stevens : Law and Politics . The House of Lords as a Judicial Body,

1978, page-287)

ibFHK fvie mZ" K_tbi Rb" Lord Atkin Gi b'vg GZ eo
gvici GKRb Avbx 1 _Yx ew=iK1l GBijc Acgb mn’ KwitZ
NnBgwQp] A P 40 ermi ci IRC V. Rossministy Ltd. 1980 AC 952
tgvK'T'gvg House of Lords GBevi Liversidge V. Anderson tgvKvEgvq Lord

Atkin G1 wFbgZB miVK 1Q§ eijqv gSe” Kii |

GKRb wePviKiK GBfFveB wePvi wefiMi vaxbZv mgbZ

iwLiZ mvgwRK Fviel ngivbx I Acgvb mn” KiiiZ nq|

Zie GKRDb wePvitKi RbicqZvi ciZ AKveLv  wKij
Pigfe bv] e w=3MZ jJvF-tjvKmb, Fg-fuzZi Dia¥Y Dwqv Tagvl
bvg wePviii v iK v 1 _wKiZ nBfe] ZnviK ABb kvt erciE
e wZiitK mr 1 PuinIK ~“pZvi AiaKvix nBiZ nBte, me cKuvi
ciZK§gZvi giLl wowFK Fvie b'vg wePviil cZxK nBiZ nBie]
Alexis de Tocqueville Zvnvi ‘Democracy in America’ (1835) MiS efjbt

“The Federal judges must not only be good citizens, and men possessed
of that information and integrity which are indispensable to magistrates,
but they must be statesmen-politicians, not unread in the signs of the
times, not afraid to brave the obstacles which can be subdued, not slow

to turn aside such encroaching elements as may threaten the supremacy

of the Union and the obedience which is due to the laws”
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Zib Avill efjb t

........ of the Supreme Court is ever composed of imprudent men or bad

citizens, the Union may be plunged into anarchy or civil war.”

(K.C. Wheare : Modern Constitutions NnBfZ D><Z)
1829 mvij Virginia State Gi msieavb ms «wi Kwievi Convention
G Marshall, CJ. tTK Ask MnY KuiiZ nBgwQj ] tmB Convention G

wePvi veFviMi ~ vaxbZv cmt¥z 1Zib GKRb AvbZvcimi b'vg etjbt

“The argument of the gentleman, he said, goes to prove not only that
there is no such thing as judicial independence , but that there ought to
be no such thing:- that it is unwise and improvident to make the tenure of
the judge’s office to continue during good behaviour. I have grown old
in the opinion that there is nothing more dear to Virginia, or ought to be
more dear to her statesmen, and that the best interests of our country are

secured by it. Advert, sir, to the duties of a judge. He has to pass between

the government, and the man whom that government is prosecuting.-

between the most powerful individual in the community, and the poorest

and most unpopular. It is of the last importance, that in the performance

of these duties, he should observe the utmost fairness. Need I press the
necessity of this? Does not every man feel that his own personal security,
and the security of his property, depends upon that fairness. The judicial

department comes home in its effects to every man’s fire side;- it passes

on his property , his reputation, his life, his all. Is it not to the last degree

important, that he should be rendered perfectly and completely

independent, with nothing to control him but God and his conscience”.

“I acknowledge that in my judgment , the whole good which may grow
out of this convention, be it what it may will never compensate for the
evil of changing the judicial tenure of office.” “I have always thought

from my earliest youth till now, that the greatest scourge an angry

heaven ever inflicted upon ungrateful and a sinning people, was an

1gnorant, a corrupt, or a dependent judiciary.”

(Horace Binney: An Eulogy on the Life and Character of John Marshall, 1853) |
(AtavtilLy cE)

iePvi wefviMi ~ vaxbZv meiU John Marshall Gi GB  AuvFe r=

ARIE mZ|



120

IKS c_1gB wetePbv Kiv ciqvRb th wePvi wefviMi vaxbZv

eJiZ cKZ ciq K tevSvql

wePvivig ev AV viiZi tceSinnzZz® Kiib wePviK] KviRB
Zwvi gbimK — vaxbZzZvB wePvi wefviMi  vaxbZv mgbZ Kiti |
b vquePvi KiiiZ wePviKiK GKi™ K eRmg Kiwi Abw 1K Kmigi
gZ iKvgj nBiZ nqg] Zvrvi gvbimK ki= wePvi iefviMi ki=|
ek FfviZeil hLb meB civaxb 1Qj ZLbl wKS wePvi wefwM
“vaxb 1Q§ KviY wePviKMY gvbimK fvie vaxb iQigb] wePvi KMY
bvbw™K nBiZ gvoimK ev mivmui Pvici ~ xKvi nBiZ cviib]
hvnviv gvbimK ki@ ev  vaxbZvi AlaKvix, Zvnviv GB mKj Pvc
Aeinjv KiitZ cviib|] Thomas More, Sir Edward Coke, Lord John Holt cPU
AZVWvi, Fq vz 1 gbimK Pvici gia’'l ABbiK mgbZz
iwLgviQb ] Lord Chancellor Thomas More TK 16 ermi Tower G ASixY
iwLevi ci wWKit’"Q™ Kiv nBquwQj wKS 1vRv Henry VIII ZvnviK
bwzadé KwitZ cviib bvB|] Sir Edward Coke TK mZ'K_ibi Rb™ King’s
Bench Gi cavb wePviciZ ¢~ nBfZ c_1g eilLv , Zrci Tower G
mvZ gim ASiIxY _wKiZ nq|] cavb wePvicwZ Lord John Holt K House
of Commons 1 House of Lords NnBfZ cPU “eix e"envi mn” KiitZ nql
D”QeLj RbZv cavb wePviciZ Lord Mansfield Gi evmFfeb 1 Zvnvi
e =MZ jJvBteix tcvovBqgv T q] cavb wePvicuZ John Marshall 1
iePvicwZ Samuel Chase Airfmskb (Impeachment) Gi mmebv miZl
judicial review 1 msieavibi tk6Z AKZ¥Fiqg tNvlYv Kuiqv wWMqviQb |
GB mKj wePviKMY Zvnvi~i gbimK ki= 1  vaxbZv @vivB
mZtK, ABbiK mcizidzZz KiiitZ cwiquQigb] wesk kZwaiz
Lord Atkin GKNii nBqgvl gvbimK ki=iZ D3aweZ nBqv ewjiZz

cwigwQi g b ‘I protest even if I do it alone’ ||

ek FviZetl hLb meB civaxb WQ§ ZLb1l wePvi wefvM

“vaxb 1QJ KviY iePviKMY gibimK fvie vaxb iQigjb] cKZciql
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iePvikKMiYlT gbimK ki=B Zvnvi~ 11K vaxb iwLguQj | hvnviv

gbimK fvie “ej ZvnvivB tKej bvbvgil Pvici xKvi nb]

ikqlv, mZZv, minm GKRb wePviKiK gvbimK ki= thvMvqg |
1Zwb ciqRib efRi bvg Kwb nBieb, cigiRib Kmigi b'vq
tKvgj nBieb] Zvnvi _wKte ‘cold neutrality of an impartial Judge’ (Edmand
Burke) ] mecii ciqvRb mZ'iK memgq mgbZ ivLv] im KvitYB ‘To
say truth, although it is not necessary for counsel to know what the history of a point is,
but to know how it now stands resolved, yet it is a wonderful accomplishment, and,
without it, a lawyer cannot be accounted learned in the law’ (Roger North,1651-1734) |

Dciinv= e=e” 1ePviKMiY1 ciZl1 GKB fvie cihvR|

hLbB Avgiv vaxb wePvi e'e vi K v eije ZLbB Avgvi i
gib 1wLiZ nBtet ‘Justice without power is unavailing; power without justice is
tyrannical. Justice without power is gainsaid, because the wicked always exist; power
without justice is condemned. We must therefore combine justice and power, making
what is just strong, and what is strong just (Blaise Pascal, 1623-1662)] GKuU

Kjvwagx 1vié BnvB mec_g ciqvRb]

Oliver Wendell Holmes ‘The Common Law’ Gi Dci Zmnvi el“Zig etjb :

The life of the law has not been logic; it has been experience. The
felt necessities of the time, the prevalent normal and political theories,
intuitions of public policy, avowed or unconscious, even the prejudices
which judges share with their fellowmen, have had a good deal more to
do than syllogism in determining the rules by which men should be
governed. The law embodies the story of a nation’s development through
many centuries, and it cannot be dealt with as if it contained only the
axioms and corollaries of a book of mathematics. In order to know what
it is, we must know what it has been, and what it tends to become..........
The very considerations which judges most rarely mention, and always
with an apology, are the secret root from which the law draws all the
juices of life. I mean, of course, considerations of what is expedient for
the community concerned.

(Henry J Abraham: The Judicial Process, cOv 11 nBiZ DxZ)
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cvg WZb hM cii Gompers v. United States (1914) TgvKvEgvi iviq

wiePvicwZ Holmes efjb :

The provisions of the Constitution are not mathematical formulas having
their essence in their form; they are organic living institutions transplanted from
English soil. Their significance is vital not formal; it is to be gathered not simply
by taking the words and a dictionary, but by considering their origin and the line
of their growth. (Henry J. Abraham : The Judicial Process cd 11 nBiZ
Dx2Z) |

iePviKi“1 “wgZ 1 KZe” mauitK 1610 mvij  Sir Francis

Bacaon ef g bt

It shall appear from time to time .......... where the King’s acts have been
indeed against law, the course of law hath run, and the Judges have worthily

done their duty. (Philip Hamburger: Law and Judicial Duty).

Professor Philip Hamburger wePviKMiY1 ~wqgZ 1 KZe " mauikK

efgjb t

English judges had a duty to decide in accord with the law of the land,
including their constitution. This duty was part of the office of a judge, to which
judges were bound by their oaths, and with their high ideal of this office and a
sworn obligation to adhere to it, judges could find the strength to do their duty,
even when it required them to hold unconstitutional acts void. ................ The
duty of the judges when holding government acts unconstitutional had the
functional benefit of allowing them to enforce the constitution and thus preserve
constitutional lIDETTY. ....c.ceeiiiiiiiiiieieee e
Americans inherited the common law ideals of law and judicial duty. If
constitutions willed by the people were part of the law of the land, and if judges
had a duty to decide in accord with the law of the land, American judges, like
their English predecessors, had no choice but to decide the constitutionality of
government acts. As put by the judges in Bayard v. Singleton, this was required
by “the obligations of their oaths, and the duty of their office.”.................. By
virtue of their office, judges had a distinctive authority in their cases not only to
give judgment but also to expound law. The exposition of law had traditionally
been recognized as pert of the office of judgment, and although the resolution of
cases had always been the core of judicial office, this focus of judicial authority

became more pronounced already in England under the pressure of ideals of
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lawmaking authority. After American statues spelled out the jurisdiction of the
courts in terms of various actions, suits, causes, cases, Or controversies,
Americans grew especially accustomed to thinking about judicial office in such
terms, and this tight conception of judicial office was all the more appealing
when it came to seem a concrete manifestation of the separation of powers.

(Philip Hamburger: Law and Judicial Duty Page. 609,610, 612, 614).

Bnv ejvi Aicqlv iviLbv th GKRb wePviKiK maaY ibigvn
fvie Zvnvi wePwiK Kvh KwiiZ nq] GB JivM Zvnvi bR
ma=3Zy 1 eva’evaKZvi DtaY DwiZ nBte|] gbbkxj e w= inimte
GKRb wePviiKi WVRhbiZK wPSvaviv _vKv A vFweK bqgq wKS
Zwnv thb KLbB Zvnvi wePvi KvhiK tKvb fvie cfweZ KiiiZ bv
cvii tTmi™ IK ZvnviK memgg mZK _wKiZ nBie] eW=MZ cQ> -
AcQ iIK Zvnvi wePwiK “wgZ 1 KZe' nBiZ mzdY wew’Qb Kiv

ikiLiZ nBie|

ZwnvQuov, GKRDb 1ePviKiK 1t tki miev’P AvBb msieavibi
ciZ kxvkxj nBiZ nBte] AvBb, biRi Ges Z ~ 1 NUbvejxi
AvijviK wePvi KiiiZ nBie] GLvib ew=MZ ArfFgZ, cQ~ ev
AcQbH 1 TKvb vb bvB] IVRWoiZK ciiv 1Z3Z msm~ wewfFb AvBb
cim KuwiiZ cvii 1KS tmB ABb msieavibi Kwbdcv i medy
b~ gxg 1 1IvVRbxZ einfZ fvie wetePbv Kitevi “wgZ 1 KZe”
mcxg TKviUi | ev e mgm'vi KvitY wbevnx ie®MIK 1T nqiZv venfb
im=<vsS jBiZ ng wKS Zvnvi AvBbx wetklY Kuievi ~wqZl wePvi
iefviMi] tTmB “wgZz 1 KZe' msieavb mcxg tKwW Z v
mvgiMKFvie wePvi wefviMi Dci Acb KiiquiQ] ftKvb wePviK
Zvnvi Dci AicZ D=3ifc “wqgZ ev KZe” cvjb KiitZ e’ nBij

iZwb msieavb I AvBb % Kiiieb]

GHviteB GKRDb 1ePviKiK mecKvi tjvF I mewea cjazvi
Dta DwWiZ nq] ZnviK cv_fit b'vg AbFfiZnxb nBiZ nq]
b vquePvi ciZzévKiT ZvnviK mewea RWMIZK 1 GgbiK cviijiKK

Rxetbi ciZzl fginnxb _wKiZ nBie] GBijc mKiwwb g ARD
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Kiievi Rb" GKRDb 1ePviKiK mviv Rxeb wbitRi1 minZ I mgviR1

minZ hx KiitZ nqgl

Zte vePviKl GKRb mvaviY gvwbl, vZibl mgviR emevm
Kitib] Zvnvil Pviquv-cvliqv ninqviQ] ZvnviKl wPisSb nva |
mvia’t gfa’ mgbg Kwiqv PijiZ hBqv cvigkB e”_ nBiZ nq|

Justice Benjamin Cardozo G1 Fvlvgt

“Judges cannot escape that current any more than other mortals. All their
lives, forces which they do not recognise and cannot name, have been
tugging at them inherited instincts, traditional beliefs, acquired
convictions, and the resultant is an outlook on life,a conception of social
needs, a sense, in James’ phrase, of ‘the total push and pressure of the
cosmos’ which, when reasons are nicely balanced, must determine where

the choice shall fall.” ( The Nature of the Judicial Process).

Gi"K v qv mcxg tKviUl wePviKeb 1 "wgZ 1 KZe” Avil
Kémva'|] GKi~tK Zvnw™ MiK msieavb 1 gxgvsimZ bwRi Abmvii
ABibi tk6ZiK mgbZ 1 cewngwb iwLiZ ng] AbWw iK m~y
leeZbkxy mgviR AvBb thb ex Rjvkig Ateva” 1 gj ievanxb
KZ_wj A_nxb gisS ciiYZ bv nq TmB " iKI mRW _wKiZ nql]
Pjgb Rxeb I m v cvieZbkxj mgviRi gjfeviai cvZ mzZZ
“w6  iwbgv AvBibi bZb bZzZb evL'v @viv AvanbK hiMi mi%

mvgAm” mvab Krievi ~1‘n “wgZ | KZe” GKRb wePviiKi |

GB cmi¥. Lord Denning ef bt

“Law does not stand still. It moves continually. Once this is recognised,
then the task of the Judge is put on a higher plane. He must consciously
seek to mould the law so as to serve the needs of the time. He must not
be a mere mechanic, a mere working mason, laying brick on brick
without thought to the overall design. He must be an architect-thinking
of the structure as a whole- building for society a system of law which is
strong, durable and just. It is on his work that civilised society itself
deppends.” Union of India V. Sankalchand AIR 1977 SC 2328
tgvKvI'gvg K IyerJ, Gi ivg nBtZ DxZ)|
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GLvib gib ivLv ciqvRb th BiZnvimi cwzZwU ~ ti BfUi Dci
BU i~ qgv iekvj tmSa wbgvyY Kuievi bvq vePviKMY hiM hiM AvBibi
DrKI mvatbi " i‘n Kvhmvab Kiiqv viKb] cKZciqM mF Zvi

Ab"'Zg tké “vb nBiZiQ ABDbL|

cvqg BkZ ermi cte 1828 mvij Lord Chancellor, Lord Henry
Brougham, House of Commons G QQqN>Uv e'wic Zvnvi e=3Zvi GKuysik
etjbt
“It was the boast of Augustus....... that he found Rome of brick, and left
it of marble; a praise not unworthy of a great prince, and to which the
present reign also has its claims. But how much nobler will be the
Sovereign’s boast, when he shall have it to say, that he found law dear,
and left it cheap; found it a sealed book left it a living letter; found it the
patrimony of the rich left it the inheritance of the poor; found it the two-
edged sword of craft and oppression left it the staff of honesty and the
shield of innocence” (Professor Robert Stevens: Law and Politics, 1978,
page-24, note-93)
h=1vR", h=31v6 I ek FviZetli D’P I wbae Av VvjiZi
iePviKMY AZ'S KiwiZv, pZv 1 wePqYZvi minZ wePvi Kvh
ciiPvgbv Kuigv ABbIK GKiU MiZkxj Rxeb avivg cwiYZ
KiigwQigb] wePviKMY wbiRiIvB mgviRI mKigi Av kK wnmvie

Pry/Z nBiZb | wePviKgvIB nb GK etk mayvibi vl |

IKS mgigi ciieZb NwWqqviQ]l tTmB miY. ciieZb nBqgviQ
gbili gjteviai] eZgb Aeqiqcv3 gjtevanxb gvbili qiqo
mgviRi wPT ctwUZ KiitZ cwPkZ ermi ciei gbwl Kexi Gi

mvnvh™ JB1Z nqg t

00evgnb Xvgb giL Fifq m~ cip MxZv]

VM VMi e~ AV'Qv Lvie ~tL cvie cwUZv \
mvPviKyv gvit gvwv SUv RMr wcZvi |

IMvim Mug Mg Tdiim miv "eV teKvg \

mZxiKv bv tgtj tawzZ M vb cnfi Lvmv]
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Kin Kexiv t~L B “wbqvKv Zvgvmyv \00

evpbY gL nqgq, A P ki®™ MxZv cwW Kti] kv 1 cZviiKiv
DrkKé Ab FIY Kii, A_P ciUiZiv tKej K6 cvq] TjviK bvgiK
“OWNvZ Kii, A_P AbvgiK icZer kxv Kiiqv _viK] ci_ ct_
ch'Ub Kiiqv ~>» wepq KiiiZ nq, A_P miv GK vib Aev Z
_wKqgvB venpaZ nBqgv hvg| cvZzezZzv mZx  xi GKLwb aZx wgtj by,
A_P “owiYx Kwgbxiv cK6 cii”’Q” cuiab Kii] AZGe Kexi
Kinb, ®#B! RMiZi fKgb 1tKSZK, 1 L] (ATgKgvi ~Et

KexicSxq mad vq)

PwikZ ermi ciei wePviKMY ivRvi wei“tx, House of Lords 1
House of Commons wei“t>< msMvg Kiiqv AvBibi kwmb Kviqg
KiiguQigb] wesk kzZwai Awk “kiK Avgvi~i t ikl mvguiK
kvmb Avgij GKRb mvnmx wePviKiK eilv Kiv nBgwQj] GLb
Avi tTmB aitbi msMvigi cigvRb nq bv, GLb wePviKMY mZ~”
K _tbi Rb" eilv nb bv, ASixY nBiZ nq bv, Zie msMvg

Ae'vnZ ningviQ, tKej aiY ciieZb nBqviQ|

cieB Avigvwbv Kiv nBqviQ th GKRb wePviiKi gvbimK
ki=B nBj wePvi iefviMi ~vaxbZvi gj vFil Ges tTmB ki=i whIE
NnBj Zvnvi mZZv, Zvnvi wk9qlv, Pig 1 cig GKibO ibiicqZ2v]
IKS mgiqi cvieZb nBgviQ] cie Rbicq wePviitKi K_v tkvbv hvq
bvB] gbl Kiwi wePviiKi K_v mafvibi minZ miiY KviZ] AibK
iePviK AR ZvviTi gbmK k= 1 vaxbZv nvivBgy
TAdwg1ZiQb] tmB mvi_ wePvi wefviMi vaxbZvl bZb Kuiqgv qTb
nBiZ emqviQ] wePviKMY GKmgq mgviRi Av iki gvcKwV
IQftgb WKS eZgwb 9qigo mgviR gjfevanxb gvbili wFio

iePviKMY1IK Avi Avgv v Kiiqv tPbv hvg bv]

Abw iK eZgvb hiMi Edmand Burke, Sir Tej Bahadur Shopru, Sir
Rashbihari Ghose, M. C. Sitalvad, S.R. Pal, Hamidul Haque Chowdhury, Asrarul

Hossain cgiLi kwbZ hi= thb c_ nvivBgviQ] GLbKvi AibK
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cexY G'WiIFviKU ginv.q forum shopping G J3av teva Kiib bv]
Aek” wePvikKMYB Bnvi Rb™ “vgx] GLb fhb ‘The most indifferent

arguments are good when one has a majority of bayonets’ (Bismarck) |

GB itcqlvciU wePvi wefviMi vaxbZvi welqU bZb AwiK

WPSv Kiv Aciinvh nBgv ciogviQ|

Zie Avkvi K_v nBj GB th GB qiqoO gj tevanxb mgviR1i
"bivk’e”AK cuiv wZi gia’l teiki M wePviK 1 AvBbRwe
GLbl AV k 1 gjitevaitK aiqv iwLevi Rb™ cvwcY f{fPov

KiitZiQb | ZvnvivB Fiel"tZi1 ci_KZ]|

ZvnvivB AvBibi tkéZ 1 ABibi kvimb vcb Ges b'vquePvi
ciZé6v KwitZ AMYx FugKv cvjb Kiiteb] BnvB nBie ivioi
Ab’Zg cab gj vcbv] GB KvitYB wePvi 1efviM cKZ vaxbZv
ciqvRb | RbicqZv bg, "t6i "gb I wkidi cvgb I i1vioir werfb
iefviMi t "QPwiIZvi nvZ nBiZ mvaviY gbliK iqlv Kiv Ges
Zvnvi~ 1 msieawbK AvaKvi ciZzdév Kiievi Rb'B wePvi wefviMi
mZ'Kvi  vaxbZvi GZ cigvRb] tm vaxbZvi cviiaB 1inqviQ

gbimK ~ vaxbZv, gbb DrKI1Zv]

23| mwsieawbK AvBb t kZ ermi ce nBiZ Bnv a‘e

mZ" wnmvie ciZioZ, th tKvb 1vi6 Bnvi msieavbB miev’P AvBDb |
msieavbB ivioi mKjJ ciZéb I c- mio Kii] AvaibK ivio
RbMYB mvetfSg] tmB mveifsg RbMiYi AwFcvg , AvKveLv 1
bk Gi djk4ZB nBiZiQ msieavb] GLvibB msieavibi tkoZ |
evsJvi Fki Supreme Court evsjvi ikl msieavtbi AlefieK] A_P
GB Supreme Courtl wesk kzZvaxi meEi “kiKi tkl fiM 1 Awk
“kiKi c_g fviM Bnvi GKwi ci GKW ivq @viv msieavbiK Pig
fvie AebigZ KiiqviQ]
IKS c_tg msweavb maiU Rvbv ciqvRb |

hE“1vi6i1 msieavibi 6 Abt’Q~ wbzijct
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This Constitution, and the laws of the United States which shall be made
in pursuance there of;............. shall be the supreme law of the land;
and the judges in every state shall be bound thereby , anything in the

Constitution or laws of any State to the contrary not with standing.

The Senators and Representatives before mentioned, and the member of
the several state legislatures, and all executive and judicial officers, both
of the United Sates and of the several states, shall be bound by oath or

affirmation, to support this Constitution;..............

h=iviéi1 msieavibi tcqvciU wePviciZ St. George Tucker 1793
mvig (Kamper V. Hawkins) et gb th msieavb nB1ZiQ t

“the voice of the people themselves, proclaiming to the world their
resolution ......... to institute such a government, as, in their own opinion,
was most likely to produce peace, happiness, and safety to the individual,

as well as to the community.”

1Zwb eigb th msieavb NnBJ “the first law of the land” Ges t
“a rule to all the departments of the government, to the judiciary as well
as to the legislature.”

msieavb maiU wZib Avil eijb t “whatsoever is contradictory

thereto, is not the law of the land.”

ivioi wenrfb wefwM wetkl KuiqvuePvi wefvM maiU uZib
etjbt

“Now since it is the province of the legislature to make, and of the
executive to enforce obedience to laws, the duty of expounding must be
exclusively vested in the judiciary. But how can any just exposition be
made, if that which is the supreme law of the land be withheld from their
view.”

(Larry D. Kramer: The People Themselves, cOv-101 nBiZ D>=<Z2)

Imvqv "BKkZ ermi cte US Circuit Court, Pennsylvania TZ Vanhorne’s
Lessee V. Dorrance (1795) tgvKTgvgq mcxg TKviUi Justice William Paterson
msiké AvBibi mvsieawbK “eazv cmils msieavibi tk&6Z mouiK
Rixt~ i ciZ c E eE“Zvg efjbt

........... What is Constitution? It is the form of government, delineated

by the mighty hand of the people, in which certain first principles of
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fundamental laws are established. The Constitution is certain and fixed;

it contains the permanent will of the people, and is the supreme law of

the land; it is paramount to the power of the Legislature, and can be

revoked or altered only by the authority that made it. The life-giving

principle and the death-doing stroke must proceed from the same hand.

What are Legislatures? Creatures of the Constitution; they owe their

existence to the Constitution: they derive their powers from the

Constitution: It is their commission; and, therefore, all their acts must be

conformable to it, or else they will be void._The Constitution is the work

or will of the People themselves, in their original, sovereign, and

unlimited capacity. Law is the work or will of the Legislature in their

derivative and subordinate capacity. The one is the work of the Creator,

and the other of the Creature. The Constitution fixes limits to the

exercise of legislative authority, and prescribes the orbit within which it

must move. In short, gentlemen, the Constitution is the sun of the

political system, around which all Legislative, Executive and Judicial

bodies must revolve. Whatever may be the case in other countries, yet in

this there can be no doubt, that every act of the Legislature, repugnant to

the Constitution, is absolutely void.” (AtaviilLv c~E)

Justice Paterson Zvnvi e=fe”1 tkl FviM efjbt

......... The Constitution encircles, and renders it an holy thing........It is
sacred; for, it is further declared, that the Legislature shall have no power
to add to, alter, abolish, or infringe any part of, the Constitution. The

Constitution is the origin and measure of legislative authority. It says to

legislators, thus far ye shall go and no further. Not a particle of it should

be shaken: not a pebble of it should be removed.

( Professor John B. Sholley : Cases on Constitutional Law, 1951, page 27,30

nBiZ DxZ)| (AtaviiLv c"E)

Bnvi I cie ‘The Federalist’® G Alexander Hamilton W juce>= Kiibt

“No legislative act, therefore, contrary to the constitution can be

valid. To deny this would be to affirm than the deputy is greater that his

principal; that the servant is above his master, that the representatives of

the people are superior to the people themselves; that man acting by
virtue of powers may do not only what their powers do not authorize, but

what they forbid.......... the Constitutions ought to be preferred to the

Statute, the intention of the people to the intention of their agents.’

(Quoted from K.C. Wheare on Modern Constitutions cOv-60)
(AtaviiLv cTE)
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Justice Thomas M. Cooley Zvnvi WWLZ ‘A Treatise on The Constitutional
Limitations0 M3 Omsieavbl matU eijbt (cov-2)

“A constitution is sometimes defined as the fundamental law of a state,
containing the principle upon which the government is founded,
regarding the division of the sovereign powers, and directing to what
persons each of these powers is to be confided, and the manner in which

it is to be exercised.”

mvsieawbKZv mauiK Martin Loughlin I Walker G1 wbiev= el“e”
cibavbthvwM™ t

Modern constitutionalism is underpinned by two fundamental though
antagonistic imperatives : that governmental power ultimately is generated from
the ‘consent of the people’ and that, to be sustained and effective, such power
must be divided, constrained, and exercised through distinctive institutional
forms. The people, in Maistre’s words, ‘are a sovereign that cannot exercise
sovereignty’; the power they possess, it would appear, can only be exercised
through constitutional forms already established or in the process of being
established.....ceeeecsnresserccnresanes (Martin Loughlin and Nail Walker : The

Paradox of Constitutionalism, page-1).
Marbury V. Madison (1803) tgvKv I gvq cavb wePviciZ John Marshall

msieavb matU eijbt

“Thus, the particular phraseology of the Constitution of the United States
confirms and strengthens the principle, supposed to be essential to all

written constitutions, that a law repugnant to the constitution is void; and

that courts, as well as other departments, are bound by that instrument.”

(Professor John B. Sholley : Cases on Constitutional Law, 1951, Page-39,50
nBiZ DxZ) (AtaviiLv c E)

Fazlul Quader Chowdhury V. Mohammad Abdul Hoque PLD 1963
SC 486 tgvK T gvq Hamoodur Rahman J. (as his Lordsihip then was) msieavb

motU etjb (cov-535)t

“Thus the written Constitution is the source from which all governmental

power emanates and it defines its scope and ambit so that each

functionary should act within his respective sphere. No power can,

therefore, be claimed by any functionary which is not to be found within
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the four corners of the Constitution nor can anyone transgress the limits

therein specified.” (AtaviiLv c~E)
Asma Jilani V. Government of Punjab, PLD 1972 SC 139 tgvK T gvq

The Jurisdiction of Courts (Removal of Doubts) Order , 1969 (President’s Order No. 3
of 1969) AWvi Gi KvitY Avmgv wRjvbxi wcZv guwgK ftMvvg
IR gvbxi ASixY mouiK tKvb Avi~k c vib GLwZqgvi wenxb ewgqu
Jvinvi nvBiKW ivg cvb Kuiij cwK vb mcxg tKwW mvgini K
ABb Akea engqv TNvlYv Kti |

cwK vibi cavb wePviciZ Hamoodur Rahman GB cmiz eijb
(cbv-199) t

......... General Agha Mohammad Yahia Khan had according to me, no
authority to pass such legislation taking away the powers of the Courts in
his capacity as President under the Provisional Constitution Order. The
Martial Law introduced by him was illegal and, therefore, even as Chief
Martial Law Administrator he was not competent to validly pass such

laws ...”

Dcmsnvii  Yaqub Ali, J. fRbviij Bqunqv Lvb KZK ejer
mvgui K AvBb, 1vociZi q9gZv MnY BZw™ Akea TNvlYv Kiib
(cbv-238-39) t

“The Martial Law imposed by Yahia Khan was, therefore, in itself illegal
and all Martial Law Regulations and Martial Law Orders issued by him
were on this simple ground void ab initio and of no legal
effect.......... Yahia Khan, therefore, assumed the office in violation of
Article 16 of the Constitution to which he had taken oath of allegiance
as Commander in Chief. It could not, therefore, be postulated that Yahia
Khan had become the lawful President of Pakistan and was competent to
promulgate orders and Ordinances in exercise of the legislative function
conferred by the Constitution on the President. All Presidential Orders
and Ordinances which were issued by him were, therefore, equally void

and of no legal effect.”
JI JU knxt~ i GK mvMi 1iE"i weibgiq evsjvi~k ~vaxbZy
JVF Kt ] GK ermitil Kg mgigi gia” Bnvi msieavb MnxZ nq|

msieavibi 7 Abf’Q~ msieavibi cvavb” tNvlYv Kii |
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7 Ab1’Q wbzifct

7 (1) cRvZiSi mKj 9qIgz2vi gwjK RbMY; Ges
RbMiYi ciq TmB q9IgZvi cigwM tKej GB msieavibi Aaxb
1 KZiZ KvhKi nBie|

(2) RbMtYi1 AwvFcviqil cig AirfFe = iftc GB msieavb
cRZiS1 miev'’P ABb Ges Ab" tKvwb ABb hi~ GB
msieavibi mnZ AmgAm nqg, Zwnv nBij tmB AvBibi
hZLwb AmvgAm 'cY, ZZLwb ewZj§ nBte]|

1973 mibi A.T. Mridha V. State 25 DLR (1973) 335 tgvKvIgvq
mcxg TKviur nBiKwW we®fvM msieavibi tkéZ tNvlYv Kin|] D=
tgvKv I gvg Badrul Haider Chowdhury, J. (as his Lordship then was) @"__nxb ¥vte
etjb (cbv-344)t

“10. ceeeeeennn, The Constitution is the supreme law and all laws are to be

tested in the touch stone of the Constitution ( vide article 7). It is the

supreme law because it exists, it exits because the Will of people is

reflected in it.” (AfaviiLv c~E)

GKB Tvie Md. Shoib V. Government of Bangladesh, 27 DLR (1975) 315
tgvKvI'gvg D.C. Bhattacharya, J. etjb (c6v-325)t

“In a country run under a written Constitution, the Constitution is the

source of all powers of the executive organs, of the State as well as of the

other organs, the Constitution having manifested the sovereign will of

the people. As it has been made clear in Article 7 of the constitution of
the People’s Republic of Bangladesh that the Constitution being the
solemn expression of the will of the people , is the Supreme law of the
Republic and all powers of the Republic and their exercise shall be
effected only under, and by the authority of, the Constitution . This is a

basic concept on which the modern states have been built up”.

(AtavtilLy cE)
ibtmi>~in BnvB msweavibi mZ'Kvi ABbbM Ae Vb KS
gl KigK ermtii e’eavtb Avgvi~ i miev’P AV vjZ Brvi GKiUi
ci GKwW 1ivig Avgvi 1 miev’P ABb gnb msieavbiK mvgrni K
AvBibi Aat b (subordinate) wnmvie TNvlYv Kii] GB i1vq_vj
AvgviT i IVRWbiZK , mvgwRK, "biZK 1 wePwiK gj teviai Pig

Aeqligl mvT” enb Kii] A _P mcxg tKwW me Ae vq msieavbiK
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mgbZ iwLevi cieT ~wqZ enb Kiievi K v wWQj] GB ivg_uj
AvgviT1 gitb 1wy ciqiRb thb ASZ FfiweltZ Avgvi~ i GBifc

Cc Opjb Avi bvnqgl

Halima Khatun V. Bangladesh, 30 DLR (SC) 207 tgvKvIgwUi ivgq nqg
4.1.1978 ZwiiL] ZLb t ik mvgiiK ABb ejer WQj | cviZz'=
maiE tNvlYvi "eaZv JBqv ixU fgvkKvlgv “vigi Kiv nBquwQj |
we IquU Martial Law Regulation VII of 1977 G1 Avl ZvF= weavq Av vjiZi
GLiZgvi einfTZt eigqv 1vO ciql “vex Kiv nBguwQj | evsjvi K
mcxg tKviUi ciq] Fazle Munim , J. (as his Lordship then was) Zvnvi iviq
etjb (c6v-218) t

18 by clause (d) and (e) of the Proclamation made the
Constitution of Bangladesh , which was allowed to remain in force,
subordinate to the Proclamation and any Regulation or order as may be
made by the President in pursuance thereof . ................. Under the
Proclamation which contains the aforesaid clauses the Constitution has
lost its character as the Supreme Law of the country. There is no doubt,
an express declaration in Article 7(2) of the Constitution. .............
Ironically enough, this Article, though still exists, must be taken to have
lost some of its importance and efficacy. In view of clauses (d), (e) and
(g) of the Proclamation the supremacy of the Constitution as declared in
that Article is no longer unqualified. In spite of this Article, no
Constitutional provision can claim to be sacrosanct and immutable. The
present Constitutional provision may, however, claim superiority to any

law other than a Regulation or Order made under the Proclamation.”

State V. Haji Joynal Abedin 32 DLR AD (1980) 110 tgvKvIgwuiZ
20/12/1978 ZwiiL ivg nq] ZLbl 1t ik mvgiiK ABb ejer
1Q§ | GKwU Special Martial Law Court KZK c~E ~Uvt~tki "eazZv D=
U tgikviilgvg PVigA Kiv nBguQj | nBikKwW wefM ~UOvi~k
ewZj Kiitgl Avcxj vefM velqgU AvviiZi GLiZqvi einfZ
eigqv TNvlYy Kii|] Avcexy vefviMi ciql Ruhul Islam ,J. et gb (cO-

122) t
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“18. From a consideration of the features noted above it leaves no room
for doubt that the Constitution though not abrogated, was reduced to a
position subordinate to the Proclamation, in as much as the unamended
and unsuspended constitutional provisions were kept in force and
allowed to continue subject to the Proclamation and Martial Law
Regulation or orders and other orders; and the Constitution was amended
from time to time by issuing Proclamation. In the face of the facts stated
above I find it difficult to accept the arguments advanced in support of
the view that the Constitution as such is still in force as the supreme law
of the country, untrammelled by the Proclamation and Martial Law

Regulation”.

Kh. Ehteshamuddin Ahmed V. Bangladesh 33 DLR (AD) (1981) 154 1xU
fgvKvIgwutiZ 17/3/1980 ZwiiL ivg ngl 17 ik ZLb mvgiiK
kvmb cZvnvi Kiv nBqviQ | DE“ tgvKvIgvg Special Martial Law Court
KZK c E ivg 1 ~Uvt tki "eaZyv PvijA Kiv nBgwQj | nvBiKwW
e M Bnv Zvnvi~ 1 GLiZgvi ennTZ eigqv ixUiU mswq[3 Avi~ ik
LwiR Kii] Avcxj wefM imB Avi k envj iviL | Ruhul Islam, J.
msieavibi 7 Ab1"Q~ miZ1l eijb (cb6v-163) t

“16. ......... the supremacy of the Constitution cannot by any means

compete with proclamation issued by the Chief Martial Law.........
nVRx Rgbvj Aviei"b tgikKvligig cE iviqi D>xiZ c~vb
Kwiqv Ruhul Islam, J. Avi I et jbt

“18. e this Division has given the answer that the High Courts being
creature under the Constitution with the Proclamation of Martial Law and the
Constitution allowed to remain operative subject to the Proclamation and
Martial Law Regulation, it loses its superior power to issue writ against the

Martial Law Authority or Martial Law Courts.”

evsjvi~tki miev’P AvTv§iZi DctivE" ivq cioqv gib nBie
th mvgniK ckvmKi~i fbnvZz AbMin evsjvi~iki miev’P ABb
Brvi ciel msieavb 1 miev’P AV vIZ tKvb iKig we " "gb]
mvagii K kimKi~ 1 ciZ evsjvi tki miev’P Av vjiZi GBifc bM
Ae Wb PwikZ ermi ctei Bates’s Cases G ( The Case of Impositions,

1606) iVRvi ciq[ ivq c vib wePviK Chief Baron Fleming B Baron Clarke
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KD §3a w Z] Stuart IVRvi™ 1 mgiq Zvnvi~ i ciqi wePviKMY1
GZUv bM nBfZ cvtib bvB] eiA James II Zvnvi IvRiZi Tkl FviM
Martial Law cigiM Kuievi wPSv KwiiquwQigb 1KS Z vbxSb wePvi
iefFviMi Pig Aeqg miZl ZvnviK mg_b Kwievi gZ GKRDb
ePvikl BsjviU cvliqv hvg bvB] Avgvi~i tmSFM° th cAg
msikvabx tgvKvlgi\g mcxg 1tKwW AibK wejic nBijl cwi®vi
Fvlivg TNvlYy KiiqviQ th mvguni K AvBb enjqv tKvb AvBb bvB Ges
mgiiK ABb KZcql eijqv Kb KZciqli A Z bB | eis
msieavb 1~ iki miev’P AvBb] 1viol mKj wefwWM I c- msieavibi
mi6 | th tKvb ABb Zvnv whwbB cYqgb Ki“‘b bv Kb, msieavibi
minZ mvsNWlK nBij Zvnvi tKvb Av ZB _wKie bv | GB 1vo
Government of laws, government of men bq |

Anwar Hossian Chowdhury V. Bangladesh 1989 BLD ( Special Issue)
fgvKvigvg Avgvi~ i miev’P AvTvZ Avcxj et WM GB c_g eviii
gZ = 1wPvix kimKiT1 ciZ Brvi RoZv cwiZ'W KuitZ mg_ nqg
Ges mv viK mviv 1 KvijviK Kvijv eijiZ mg_ nq] GB 1ivq
msieavbiK mgbZ KwitZ I Bnvi thvM™ miev’P ~ vib Awadvb Kii |
IKS Zvnvi ciil GB i1vg mvguiK AvBibi wecwiiZ msieavibi
cKZ Vb wbYq KuitZ € nqg | Shahabuddin Ahmed , J. (as his Lordship
then was) Zvnvi 1viq nwjgv LvZb, nvRx Rqgbvy Aviei b ,
GniZIlvgilTb BZw™ tgvKvlgvq c”E ivigi ciZaYib Kviqv efjb
(cbv-118)t

272 Bangladesh which got independence from Pakistan through
a costly War of independence, which was fought with the avowed
declaration to establish a democratic polity, under a highly democratic
Constitution, met the same fate as Pakistan. Two Martial Laws covered a
period of 9 years Out of her 18 years of existence. During these Martial
Law periods the constitution was not abrogated but was either suspended
or retained as a statute subordinate to the Martial Law Proclamations.

Orders and Regulation.”
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Avcxj wefiM msieavibi tk&6Z mgbZ 1wLiZ Avevil e
nql Bnv tbwdZ Fvie tNvlYv Kiv nBiZiQ th gnvb msieavb
evsjvi iki miev’P ABDb]|] Martial Law eijqv TKvb ABibi A Z

evsjvi ik bvB|

24| mcxg TKviur fuigKv I vePwiK cbt vetePbvi q9[gZv

(Power of Judicial Review):

msieavibi Aaxib msieavb msikvabmn th tKvb AvBb cYqgibi
Abb” MfgzZv RvZxq msmi~ i ninqviQ] eZgvb 1xU tgvKvlgvq #xU-
TiLv Kvix msieavb (Tigv™ k mstkvab) AvBb, 1996, Gi “eaZv
msieavibi 102 ADbi’QiTi Aaxtb nBitKW wefiM PVijA
KiigiQb] GB tcqivciU mcxg tTKviUi nvBiIKwW wefviMi Judicial
Review Gi 9q[gZvi tMvovi K v Ges D= 9qgzZvi e moiU

AvijvKevZ Kiv ciqvRb]

evsjvi~ k msieavibi 16 FviM wePvi vefvM moiU eYbv Kiv
NnBgviQ] 1g ciit’Qi™ mcxg tKw, 2q cwii’Qi™ Aa b AvviZ |

39 ciii’Qi~ ckvmibK UvBebvj maiU eYbv Kiv nBqviQ|

94(1) Ab1’'Q” evwsjvik mcxg TKW midé KwiqviQ] 94(1)
Ab1"Q” ibzifct
94| (1) Wevsjvi“k mexg tKWI bvig evsjvi~iki

GKiU miev’P Av viZ _wKie Ges Avcxj wefwM 1 nBiKwW
e VWM JBqv Zvnv MiVZ nBie|

101 Abi"Qi~ nBiKW we®viMi GLwZqgvi 1 102 Abi"Qi~
tgSi K AlaKvi ejerKiYmn werfb ATk 1 bik c vib

nvBiKvW wefviMi qgZv eYbv Kiv nBqviQ |

Avcxj vefwM evsjvi ki miev’P Av viZ|
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msieavibi 103, 104 1 105 ADbf"Qf~ Avcxj wefFviMi
GLizgvi 1 wewfFb 9qgZv eYbv Kiv nBqviQ] BnvQvov, 106

Ab1"Q~ Avcxj wefviMi Dct ovgjK GLwZqvi ¢ vb KiiqviQ|

h=i1v6B mec_g msieavibi gva’'tg wePvi e vcb Kii |
h=1vidi msieavibi ZZxg Abi’Qi" i c_g ~dv h=nvifdéi mcxg

tTKvW I Abvb” AvTvZ vcb Kii] c¢_g " dvibazifct

“Section 1. The judicial power of the United States, shall be vested in
one Supreme Court, and in such inferior courts as the Congress may

from time to time ordain and establish.

AvVvjtZi GLiZqui matU wZxq ~dvg eYbv Kiv nq| wJZxq

“dvibzifc t

“Section 2. The judicial power shall extend to all cases, in law and
equity, arising under this Constitution, the laws of the United

States,..ccovveeeeeeeeeeiennnns ”

msieavibi GB ZZxg Abi’'Q° mcxg tKWiIK wePwiK

GLwZqgvi 1 91gZv c vb Kti |

msieavibi 16 Abf’Q~ msieavibi tTk&6Z tNvlYv KiZt AYz-
ivomgini wePviKMiYi Dci Zvnvi~ 1 msieanbK ~wqZ Acb

Kiti] 16 Abf’Qf 1 msikd Ask wbzifct

“This Constitution, and the laws of the United States which shall be
made in pursuance thereof;.................... shall be the supreme law of the land;
and the judges in every state shall be bound thereby, anything in the

Constitution or laws of any state to the contrary notwithstanding..............
Zie msieavb mvaviY tKvb AvBb bq] Bnv 1vidi miev’P
ABb|] GB miev’P ABb 1vioi wewfFb we®f M 1 mKj§ mvsieawbK
c- mi6é Ges Bnvi catb "wqgZ 1 KZe" wbw~ 6 KiiquiQ] ZvnvQuov,

sy -

ivioi miev’P AvBb GB msieavibi evL'v, wetklY I mgbZ iwLevi

“wgZ AicZ nBqgviQ wePvi wefviMi Dci |



138

United States V. Morrison (2000) fgvkKvligvg h=iviéi cab

wePvi ciZ Rehnquist et g bt

“[Tlhe Framers crafted the federal system of government so that the
people’s rights would be secured by the division of power. Departing from their
parliamentary past, the Framers adopted a written Constitution that further
divided authority at the federal level so that the Constitutions provisions would
not be defined solely by the political branches nor the scope of legislative power
limited only by public opinion and the legislature’s self-restraint. It is thus a
“permanent and indispensable feature of our constitutional system” that “the

federal judiciary is supreme in the exposition of the law of the Constitution.

No doubt the political branches have a role in interpreting and applying
the Constitution, but ever since Marbury this Court has remained the ultimate

expositor of the constitutional text”

(Larry D. Kramer: The People Themselves, Popular Constitutionalism And
Judicial Review, page-225 NnBtZ Dx<Z)

Judicial Review matU Professor Philip Hamburger et j b:
“Almost every day a judge in the United States holds a statute
unconstitutional. This is “judicial review,” and it often seems the central feature

of American constitutional law.

American constitutions, however, are almost silent about judicial re-
view. Even today, they scarcely mention the power of judges to decide
constitutional questions. The power of judges to hold statutes unlawful and void
is therefore a puzzle. Where does this power come from? and what is its

character and scope?

The familiar answer to these questions comes in the form of a history of
“judicial review.” According to the conventional version of this history, the
American people in the 1770s and 1780s discovered the principle of popular
power and thereby invented written constitutions. The people, however,
apparently did not foresee how their constitutions should be enforced.
Fortunately---- so the story goes---- the judges discerned the possibility of
enforcing constitutions in their cases, and they made some fitful experiments in
this direction in the 1780s and then more confidently in the 1790s. Although
they could draw upon earlier, English and colonial traditions, they had to
develop the mechanism of reviewing enactments for their unconstitutionality,
and they most decisively settled the authority of this new power in 1803 in

Marbury v. Madison.”” (Philip Hamburger: Law and Judicial Duty, page-1)
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1787 mvij h=3i1vioi msieavb cYqgibi convention G msieavb
ciYZWMY h=31ivioi Congress TK h=iviR i Parliament Gi b'vg megq
MgZv meodb KuiiZ Pvin bvB] Kigvbx_ujgi ciZ h=3iviR"i
Parliament G1 e"envi Zvnviv tgviuUB wem!Z nb bvB|] Parliament Th
Kigvbx_wgi Dci wewfFb mgq Stamp Act I Abvb”™ Kiviive KiiZ
Ges bvbv Fvte Zvnvi i Dci KZZ c kb KwiZ msieavb iPbvq
Zwnv Zvnvi~ i wetePbv 1 wPSvi coviZ 1Qj | Ggb wK Five Intolerable
Act Rvix Kwvievi cil mKjJ cKvi “vex JBqv Continental Congress G1i
cql nBtZ GKiU Avie b cT mivmui h=iviR"i ivRvi 1bKU tciyY
Kiv ng KviY Kigvbx_ufji RbMY Zvnvi~ i KgKviU Parliament Gi
MgMZ n i91ic Z2°= wei= nBqgqv DwquwQj A P ZLbl
msL'yWwiéd RbMY h3iviRi 1WRviK Zvvi~i ivRv eijgv MY~
KitZ 1KS h=iviR"1 Parliament Zvnvi~ 1 Dci A/Bb ielaex Kiite

Zwnv mn” KiiiZ PwnZ bv]

GB mKj bvbwea KvitY msieavb ciYZWMY Congress tK
memgq qIgZv-madb Kiievi cwietiZ Charles Louis de Montesquieu G1
ZZ Abmvii qMIgZvi c_KKIiY (separation of powers) Gi Dci gtbvihvM

mguQigb|

18k kZvaxi A6g ~kiK judicial review maiU mvaviY RbMiYi
tZgb tKvb aviYviQy bv | H mgg Kigvbx_wgi 1bR  GK aiiYi
Pvvi ev msieavb wQj | mKiji GKw mvaviyY aviYv iQ§ th msm~
tKvb AkbiZK ev AmvsieawbK AVBb ieiaex Kiiij cieZx ibevPib
RbMY Zvnvi~ 1 tHFUwaKvi cigiM Kiiqv Zvnvi Reve i te] WKS
AvvgiZil th AmvsieawbK ABbiK Akea tTNvIYv Kuievi mihwM
ingviQ tm motU Le Kg msL'K tjviKi aviYv iQj, tfm aviYvl
IQ§ A uo]

hvnviv judicial review G1 ce=v 1IQigb Zwnvi~ i1 e=e” 1QJ fh

msieavb Ta AvBb bqg Bnv miev’P ABb, WKS msm~ cYxZ iKvb



140

ABDb hi~ msieavb ein¥fZ nq ev misNwlK nq Zie D= AvBb Akea
NnBie Ges Av VJZ Bnvi judicial review Gi q9[gZv eij Zvnv TNvlYyv
KiitZ cvii] Zite GB ZZ1 tmB mgq tavgmvcY Qf ] msm~
KZK elaex tKvb ABb msieavb ciicisS, KviRB D= AvBb
AbmiY Kiv hvgq bv, Ggb ibte ibi ciil TmB hiM Av v Z tKvb
AvBibi mvsieawbKZvi ck mvaviYZ GovBqv hvBZ|] K™ wPr tKvb
AY-1vioil AvTvjZ tKvb AvBb AmisieawbK eijij cvgmB BnviK
msm- 1 —v_mau=3 eWw3eiMi Zxe mgvijvPbvi mailxb nBiZ
nBZ|] GgbiK msikéd wePviKMiYi1 AwFksmb (impeachment) nBevi

maebyv t Lv v Z] AibK mgqg ermiviS Zvnvi i Avi wePviK

ibevPb Kiv nBZ bv]

IKS GB iKg aitYir cwiv wZiZ1l AibK mvnmx wePviK
Qb hvnviv meiKg Ae viZ1l ABibi FvlviZB ivq v 1Zb]|

Commonwealth V. Caton (1782) igvKvIgvq wePviK George Wythe
et jbt

“ I shall not hesitate, sitting in this place, to say, to the general court, Fiat

Justitia, ruat coelum; and, to the usurping branch of the legislature, you

attempt worse than a vain thing; for, although, you cannot succeed, you
set an example, which may convulse society to its centre. Nay more, if
the whole legislature, an event to be deprecated, should attempt to
overleap the bounds, prescribed to them by the people, I, in
administering the public justice of the country, will meet the united

powers, at my seat in this tribunal; and, pointing to constitution, will say,

to them, here is the limit of your authority; and, hither, shall you go but

no further.” (AtavtiLv c~E)

“(Larry D. Kramer: The People Themselves, Popular Constitutionalism
and judicial Review, Oxford University Press, COv-64 nBiZ Dx<Z)

Dctfiv=  ftgKvlgwlU Virginia A%iviR™ D™Z nBquwQj |
iekvmNvZKZvi Acivia wZbRb Avmvgxi gZ ~U nBifj Zvnvi~i
Avie ibi fTcwqMiZ House of Delegates Zvnvi~ 1 qgv Kii wKS Senate
Mav KwitZ A xKvi Kii|] Treason Act Gi Avl Zvq DFq K9q[B qIgvi

Avie b gAil Kiiij Amvgxi qgv cvBevi weavb minqviQ, wKS D=
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AY-iviol msieavb qgv Kiievi 9qgZv AY%-i1vidi Governor A_ev

House of Delegates TK ¢ ~vb KuiqviQ |

GB cuwiv wZtZ wePviK George Wythe B James Mercer AvBbuUi
mvsieawbKZv e vL'v KuitZ Pwnijl wePviK Peter Lyons Bnvi

iefiwazZy Kiitb] Ab" cvPRb iePviK1l GB ck GovBqgv hvb |

cieZxiZ House of Delegates G1 mwinZ Senate GKgZ nBij welqwU

Avmvgxt~T i ciql wb (wvE nq

Trevett V. Weeden (1786) tgvKvI gwUiZ Rhode Island AY%- ivioi
GKiU AvBib e’'emvgxt™ 1 KwWMiRi1 fbhwW MnY Kitevi eva’evaKZv
mi6 Kii ] BnviiK AmvsieawbK “vex Kiv ng KviY D= tbviUi Dci
DIwcZ “vexi wePvi Rix ewZtitKk mvaviY tgvKvligig nBiZ

cvin|

ev xciqli tKSTuj§ James Varnum Zvnvi il ZK Dc vcb KiiiZ

iIMqQv etgb t

“But as the legislative is the supreme power in government, who is to
judge whether they have violated the constitutional rights of the people?-
I answer........ the people themselves will judge, as the only resort in the

last stages of oppression. But when [legislators] proceed no further than

merely to enact what they may call laws, and refer those to the Judiciary

Courts for determination, then, (in discharge of the great trust reposed in

them, and to prevent the horrors of a civil war, as in the present case) the

Judges can, and we trust your Honours will, decide upon them.”

(Larry D. Kramer 1WPZ MS The People Themselves NBtZ D><Z, cOv-
63) 1

(AtavtiLy cE)

Dciiv= tgikKvllgig DIwcZ mwsieawbK ck GovBqgv hvBqgv
GLiZgviiil ctk AvTvjZ tgKvIgwU LwiR Kii] 1/KS GZ mtZ1
AY2-1voiUT Governor GB cik msmi~ 1 wetkl Awaitekb Avnevb Kii
Ges msm~ wePviKi~i wbKU evL'v “vex Kii] wePviKMY c_ig

Zvnviv “accountable only to God and (their) own conscience” ewgqv tinvB cvb
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bvB] ei A msm~ Zvnvi~i Am3i6 ujicex Kiigv mgM Bench iU
eily Kuievi c ve wetePbvi Rb™ MnY Kii] AZtci, wePviKMY
unguLZ Fvie © disclaim(ing) and totally disavow(ing) any the least power or
authority, or the appearance thereof, to contravene or control the constitutional laws of
the state.” ewgqv AvcvZZt tinvB cvb] Zie wePviKi i1 cieZx

ibevPibi mgg GKRb ewZZ Ab” tKnB ibewPZ nb bvB |

Bnv Aek™ mKiji xKvh 1Qj msweavb mKiji Rb" mgFiie
cthvR” Ges 1vior mKj wefvM msieavb @viv eva” 1KS Zvnvi A_
Bnv bqg th wePvi ve® WM Ab" iKvb wefviMi Dci KZZ KuitZ cvii,
KviY tKvb vefvMB Ab” tKvb wefvM nBtZ tk&Zi1 bqg| ivioi mKj
iefviMi mvsieawbK Ae vb nBj th GB ieFfWM_uj mK§B RbMiYi
Aaxb I Zvnvi~ i TmeK] him msm™ msieavb einfZ KR Kii Zie
Zwnv ZZveavb Kuievi ~wqZ RbMiYi] RbMY wbevwibir gva'tg
msm- m m'iT 1 Revei inZv wowdZ Kii] hi™ wePvi ve®f M msmi~ i
ielaex tKvb AvBb moiU e=e” c vb Kii Zie mvaviYfvie Zvnv
NnBie ividi Ab’ GKiIU mg_i‘Z maub wefiMi Khpuig n i97c
Kiv] AibiKi giZ thinZ AY%- iviéi msm- AvBb cYqty
MgZvev3 tTminZ BnviB AvBibi "eaZv cixqlv Kuievi GLiZqvi
nnqviQ | Avevi AibiKi giZ cKZciql th tKvb ABb ev th tKvb
ielqg veitklY Kitevi PovsS qgZv RbMiYir Ges RbMY wbevPibi

mgigB mKiji Reve wnZv wbwdZ Kti |

Thomas Jefferson msieavb JeNb NUbve gx weiklY Kwievi RDb”
RbM1Yi Convention Avnevibi c ve KiiquQigb] AitbiK ‘council of
censors’ Gi cCc ve KiigwQigb hvnviv mvZ ermi ASiI ASi

msieavibi Ae vb cixqlv Kvite]

ZLbl AibiK Rbicq mvefFSgiZi RDb" judicial review ciquRb
eigqv gib KiitZb|] thinZ msieavb miev’P AvBb, tTminZ msieavb

enfZ th iKbb ABb Akea] cKZ ciq Zwnv ABbB bin]
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GiKg aitbi fKib ABb hiw Av viiZi maiiL tck ng Zie
ATV Z D= ABibi msieawbK Ae Vb Dicqlv KuitZ cvii bv |
hv™ Dnv "ea ng Zte Zvnv DIwcZ NUbvejx ev wetivaxq weliqi
Dcii cigM Kuite, hiw Akea nq, Zie Zvnvl tNvlYv KuiiZ

mvsieawbK Fvie eva’|

msieavb Ges msieavb mgbZ 1wLiZ Av viZi GBifc FugKyv
1780-90 " kiK cvg mzalaY AcwiwPZ wQj | Dcin= ZwzK
Ae b LeB T T msL'K ABbtAil gia’ favgumv A/Kvii mxgvex
IQ§ | GiKgB GKRDb 1Qtgb James Iredell | 1786 mvij Zvnvi gi<j
Bayard 1777 mvij h=3ividi vaxbZv hxKvgxb mgiq eviRqiBKZ
Zwwvi meE tdir cBevi Rb™ tguKvlgv Kiiij weev xcq Zvnv
LwiR Kuievi Rb”™ GB KviiY cv_bv Rvbvg th ceeZx ermti AvBb
Kiigv D3ijc eviRqQVR Kiv moE tdir c~vb woil>x nBqwQj |
Iredell D= AvBitbi mvsieawbK %eaZv Av vjiZi wetePbvi Rb”

Dlvcb KyifZ PuntZiQijb|

WZwb ‘An Elector’ GB QUbvig ciTKvg AmisieawbK ABb Akea

TNVEYY KiitZ AvviZi 9gZv cmis GKiU ceU fjiLb] Iredell
IpfLb t

“[T]hat though the Assembly have not a right to violate the constitution,

yet if they in fact do so, the only remedy is, either by a humble petition that the

law may be repealed, or a universal resistance of the people. But that in the

mean time, their act, whatever it is, is to be obeyed as a law [by the judges]; for

the judicial power is not to presume to question the power of an act of

Assembly.”
(Kramer : The People Themselves, page-61)

Ab'mKjJ ciZzKvi Achvl3 “vex Kiiqv Iredell etyb th msieavb
RbMiYi mveifSgzZ tNvlYv Kii Ges Zvnwv nBiZ Av vjiZi judicial

review G1 [gZv D™Z nBqviQt

“For that reason, an act of Assembly, inconsistent with the constitution,

is void, and cannot be obeyed, without disobeying the superior law to which we
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were previously and irrevocably bound. The judges, therefore, must take care at
their peril, that every act of Assembly they presume to enforce is warranted by
the constitution, since if it is not, they act without lawful authority. This is not a
usurped or a discretionary power, but one inevitably resulting from the
constitution of their office, they being judges for the benefit of the whole people,
not mere servants of the Assembly.”

(Kramer : The People Themselves, page-61-62)

Iredell G hi=2 wQj th 1vi6é1 miev’P ev gj AvBb RbMY KZK
PZ] Bnv msm- KZK cYxZ Ab’" ABb nBfZ mauY c_K Ges
judicial review Gi1 q[gZv Av vjZ D= RbMiYi1 AvBbx cvZibia ynmvie
cigM KiiiZ qIgzZvevi3] ZvnvQuov AmvsieawbK AvBb cigM Kiv
nBiZ A xKvi Kiigqv AvvjZ eiA RbMiYi msieawbK 1bf~k
c/gb Kiiie] RbMiYil ciq[ judicial review Gi q9[gZv ciqM Kwiqu
ArviZ cw_Z caiZKvi kwScY Fvie msieavibi AvlZvg c Vb
KiitZ cvii] AZtci, tKvb ABibi ciZevi™ RbMiYi ciZiiva ev

Ab" tKvb ieciei ciqRb nq bv]

Iredell Gi GB mKj h#= Bayard V. Singleton (1786) fgvKv I gvq ve A

iePviKMY MnY Kiib Ges Zvnvi ciql ivg c vb Kfib |

DigL", James Iredell cieZx Kvig h=3ividi mcxg tKviUi

iePviK wbh= nBquQijgb]

Bayard V. Singleton (1786) tgviKv I gwU North Carolina A%ivié D™Z
NBaquwQj | 1777 mvij Bayard GI moiE eviRgve nBquQj | 1785
mvij welaex GKiIU AvBtb Hi“c evitRqvR makE tdir c~vb ubwll x
Kiv nq] 1786 mvij H mowE wdiiqv cvBevi Rb™ Bayard
tgvKvI'gwu Kiiij weev xctq] Dnv LwiR Kuievi cv_bv Kiv nq |
IKS LwifRi cv_Yv ~*Z gAi bv Kivg msm~ wePviKi~ 1 WwKqv
c\Wig Ges Zvnvi i wei“tx Airfthw cizi6Z nql] Aek” Zvnvi~ i

kw c vb KivnBiZ AevniZ t~ Iqv nq|

BiZgfa® tgikKvigwU LwiR Kuwievi Rb’ wZxgevi Avie~b

Kiv nBij wePviKMY ielqUiZ ywm><vS c vb GovBevi tPOv Ktib,
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IKS Zvnv mae bv nlqug 1787 mviji fg gvim hLb Philadelphia
knii msieavb mspavS Convention Awatekb Avia nq ZLb AibKUv
Aib"QKFvie wbigi= Al k cvb Kuigv veev x ciqi “wlLjKZ

tgvKvIgv LwitRi TiLv LwiR Ktib t

............. that notwithstanding the great reluctance they might feel
against involving themselves in a dispute with the Legislature of the State, yet
no object of concern or respect could come in competition or authorize them to
dispense with the duty they owed the public, in consequence of the trust they

were invested with under the solemnity of their oaths..........

That by the Constitution every citizen had undoubtedly a right to a
decision of his property by a trial by jury. For that if the Legislature could take
away this right, and require him to stand condemned in his property without a
trial, it might with as much authority require his life to be taken away without a
trial by jury, and that he should stand condemned to die, without the formality of
any trial at all: that if the members of the General Assembly could do this, they
might with equal authority, not only render themselves the Legislators of the
State for life, without further election of the people, from thence transmit the

dignity and authority of the legislation down to their heirs male forever.

But that it was clear, that no act they could pass, could by any means

repeal or alter the constitution, because if they could do this, they would at the

same instant of time, destroy their own existence as a Legislature, and dissolve

the government thereby established. Consequently the Constitution (which the

judicial power was bound to take notice of as much as of any other whatever,)
standing in full force as the fundamental law of the land, notwithstanding the act
on which the present motion was grounded, the same act must of course, in that

instance, stand as abrogated and without any effect.”

(Noel T. Dowling : Cases on Constitutional Law, 1954, cOv-72-73)
(AtavtilLy cE)

IKS Dciiv=® ivg c vibi ci A%-ivowiZz cPU ciZzev™
DIwcZ ngq Ges msm~ iePviKi~ i teZb eix eU Kii| Zte gj
tgyKvIgwutZ Rix ev xciM gZvgZ cKvk Kiitj Ae v vFueK

nBqv Avim]|
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GBifc AibdgZv I bvbv 1Kg Uvbvicviotbi gta” judicial review

ZZ axti axti Tvbv ewatZ Avie Kii|] Larry D. Kramer Gi Fvlvqg
(cbv-57-58)t

“This combination of factors- more active government, more explicit

constitutions, more constitutional conflict and arguably unconstitutional laws,

and, above all, a heightened sense of popular sovereignty- could be interpreted

in different ways, and it pulled people in different directions as they confronted

the new experience of managing a constitutional republic. The resulting tensions

shaped the first concept of judicial review.” (The People Themselves)
Dciiv= Abi’Q~ nBiZ cZxggvb ngq th h=ividéi msieavb
miev’P AvBb Ges AX%iviR"'i msieavb ev AvBib hvnvB _vKK by

tKb D= A%iIviIR1 iePviKMY h=2ivioi msieab@viv eva’|

h=ivioi msieavibi ZZxg I 16 Abi"Qi~ Bnv wbwnZ (Implicit)
ngviQ th mexg tKviui wePvi KMY msieavb msikvab AvBb, Congress
KZK leiaex ABb Ges AYX%iviorl msieavb 1 evaex AvBibi
mvsieawbK “eaZv wetePbv I cixq[v, judicial review Gi1 gva’'tg KuitZ
cwiteb | AbWTiK, A%ivioi wePviKMY AXividi msieab 1
levae>x< AvBibi mvsieawbK “eaZzv cixqlv 1 wetePbv GKBifc
GLwZqgvi PPvi gva'tg KuiitZ cwiteb] ZwnvQuov, mcxg tKwJ

AZIVR nBiZ AvbxZ Avcxj _uj I wvetfePbv KiiiZ cwiiel]

1787 mvij Federal Convention msieavb 1Pbv Kuievi ci Dnv
Arivomgn KZK Abigv™b chvg _wKevi mgqg PUBLIUS Q ‘bvig
Alexander Hamilton, 1788 mviji 281k tg ZwiiL Federalist No. 78 G

wePvi vefviMi ~vaxbZzv 1 9gZv matU tjilLbt

The complete independence of the courts of justice is peculiarly essential
in a limited Constitution. By a limited Constitution, I understand one which
contains certain specified exceptions to the legislative authority; such, for
instance, as that it shall pass no bills of attainder, no ex post facto laws, and the
like. Limitations of this kind can be preserved in practice not other way than

through the medium of courts of justice, whose duty it must be to declare all acts
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contrary to the manifest tenor of the Constitution void. Without this, all the

reservations of particular rights or privileges would amount to nothing.

It is far more rational to suppose, that the courts were designed to be an
intermediate body between the people and the legislature, in order, among other
things, to keep the latter within the limits assigned to their authority. The
interpretation of the laws is the proper and peculiar province of the courts. A
constitution is, in fact, and must be regarded by the judges, as a fundamental
law. It therefore belongs to them to ascertain its meaning, as well as the meaning
of any particular act proceeding from the legislative body. If there should
happen to be an irreconcilable variance between the two, that which has the
superior obligation and validity ought, of course, to be preferred; or, in other
words the Constitution ought to be preferred to the statute, the intention of the

people to the intention of their agents.

The independence of the judges is equally requisite to guard the
Constitution and the rights of individuals from the effects of those ill humors,
which the arts of designing men, or the influence of particular conjunctures,
sometimes disseminate among the people themselves, and which, though they
speedily give place to better information, and more deliberate reflection, have a
tendency, in the meantime, to occasion dangerous innovations in the

government, and serious oppressions of the minor party in the community.

But it is not with a view to infractions of the Constitution only, that the
independence of the judges may be an essential safeguard against the effects of

occasional ill humors in the society.

DijL", 1787 mvij hLb h=ividéi msieab iPbv Kiv nqg
ZLb Av VFiZi judicial review Gi aviYv AciiiPZ wQj ] h=3iviR”
1689 mvij Bill of Rights cYxZ nBevi ci King in Parliament Gi
mvefFSgZ ciZév nq|] AZci, Parliament KZK cYxZ ABb ivRvi
Vil ci maviY Fiie AvvZ cigM KuitZ eva’ wQj |
h=iviR" ABibi GB avb aviYv fgwvgid meT cPigZ wQj|

Parliament G wewae>= AvBibi "eazv Av vjiZ DIvcibi aviYvl tTmB
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hiM 1IQ§ bv] TmB mgg h=ivi6 ivRbxiZie™ 1 cilUZ e w=MY iePvi
iefviMi ~vaxbZv 1 judicial review matU th MFxi wPSv Frebv KiitZb

Zvwnv msieavb 1 Dcii ewYZ Federalist No. 78 1K cZxqgvb nq|

AZci, Federalist No. 81 G Alexander Hamilton judicial review matU
etjbt

“This doctrine is not deducible from any circumstance peculiar to the
plan of the convention, but from the general theory of a limited Constitution;
and as far as it is true, is equally applicable to most, if not to all the State

GOVETNIMENL......veeientienieeeieeeeeieeiee st eee e seeeae e seeenes

These considerations teach us to applaud the wisdom of those State who
have committed the judicial power, in the last resort, not to a part of the

legislature, but to distinct and independent  bodies of

To avoid all inconveniencies, it will be safest to declare generally, that
the Supreme Court shall possess appellate jurisdiction both as to law and fact,
and that this jurisdiction shall be subject to such exceptions and regulations as
the national legislature may prescribe. This will enable the government to
modify it in such a manner as will best answer the ends of public justice and

security.”

A6 KZK msieavb Abigv bKvig Ggb aiibi D345 |1
ev e ABbx AvigvPbv h=3i1vioil werfFb knii ZLb PugizZiQj |
GgbwK Federalist wefivax ~ § 1 judicial review 1K mg b KwigwQj |

Brutus QUbvig Robert Yates £ jtlL bt

“[T]he judges under this constitution will control the legislature, for the
supreme court are authorised in the last resort, to determine what is the extent of
the powers of the Congress. They are to give the constitution an explanation,
and there is no power above them to set aside their judgment......... The supreme
court then have a right, independent of the legislature, to give a construction to
the constitution and every part of it, and there is no power provided in this
system to correct their construction or do it away. If therefore, the legislature
pass any laws, inconsistent with the sense the judges put upon the constitution,

they will declare it void.”

18k kzZvaxiZ h=ivd6 vaxb nBevi cite cvg mKj Kijvbx
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Kigvbx ivioi Av vjiZ DIwcZ nBij Zvnv Akea weiewPZ nBZ |
AIbK mgq D= wvigi vwei“tx h=Z1viR"1 Privy Council G AvCcxj

“vigi Kiv nBZ]

C_g Congress Bnvi Judiciary Act, 1789, wewae>=< Kii] Bnvi 25
avivg AX%IVR'mgini Av vjiZi msieawbKZy mauiK  iviqi
lei“t>< mexg tTKviU Avexiji weavb KiZt D= Av VjiZ judicial

review G [gZv wbidZ Kiti |

Professor William Treanor MfelYv Kwiqv t LvBqviQb th 1788
mvj nBiZ 1803 mvj ch3 A%ivR 'mgin 38w tgvKvIgvg AvBtbi

“eazZv DIwcZ nBqwQj |

Hayburn’s case (1792) G wZbwU Federal Circuit Court Congress KZK
iewaex GKw ABb msieavibi ZZxq ADLI"Qf i minZ mvsNil K
leavq ZiIKZ AvBbiU AmvsieawbK eigqv im=<vsS MnY Kii] KviyY
D= ABibi AvlZvg wePviKMYiK fcbkb Avte bciTi Dci
im=<vs MnY Kitevi ~wgZ Acb Kiv nBgwQp hvnv wePwiK Kvh
IQF bv Ges Separation of Powers Z1Z1 minZ mvsNWlK wQj | mcxg
tKviU Avcxj wePvivaxb _vKv Kyvgxb mgiq Congress AvBbwU ewZ

Kii weavg mcxg tKviU PovsS im><vS nq bvB |

United States V. Yale Todd fgvKvEgvg Hayburn’s caseG D IwcZ
ZiIKZ AvBibi AvlZvg fcbkb c vb Kiv nBqwQj weavg mcxg

TKW Zvnv ewZ§ Kiti |

Hylton V. United States (1796) TgvKvlIgig mec_g mcxg tKviu
Congress KZK wewvaex GKiU AvBibi "eaZv DIwcZ ng Zie mcxg
TKW AvBbwU “ea iNvlYv Kii |

ZvnvQuov, Ware V. Hylton (1796) tgvKvigvq mec_g A%ivioi
lierae=x GKiU AvBbiK mcxg tKwW Akea TNvlYv Kiin |

Calder V. Bull (1798) 1gvK T 'gvq Justice Samuel Chase et jb t
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“ If any act of congress, or of a legislature of a state, violates those

constitutional provisions, it is unquestionably void............

Cooper V. Telfair (1800) tgvK T gvq Justice Chase ef j bt

“It 1s indeed a general opinion-it is expressly admitted by all this bar and
some of the judges have, individually in the circuits decided, that the Supreme
Court can declare an act of Congress to be unconstitutional, and therefore

invalid, but there is no adjudication of the Supreme Court itself upon the point”.

1791 mvij Georgia A¥%iviO1 Grand Jury TK wbi“k c vb Kvij
(Charging the jury) Circuit Court G wePviciZ James Iredell TKvb AvBb hi™

msieavb cwvicsSx ng Zvnv evL'v KvitZ hvBqv efjb t

“The courts of Justice, in any such instance coming under their
cognizance, are bound to resist them, they having no authority to carry

into execution any acts but such as the constitution warrants.”
(Kramer : The People Themselves, cOv-104)

GKB fvie 1795 mvij Vanhorne’s Lessee V. Dorrance 1gvKv I gvqg

Grand Jury IK wbi "k c " vbKvij wePviciZ Patersonefjb t

“I take it to be a clear position; that if a legislative act oppugns a
constitutional principle, the former must give way, and be rejected on the score
of repugnance. I hold it to be a position equally clear and sound, that, in such
case, it will be the duty of the Court to adhere to the Constitution, and to declare
the act null and void. The Constitution is the basis of legislative authority; it lies
at the foundation of all law, and is a rule and commission by which both
Legislators and Judges are to proceed. It is an important principle, which, in the
discussion of questions of the present kind, ought never to be lost sight of, that
the Judiciary in this country is not a subordinate, but co-ordinate, branch of the

government.”
(Kramer : The People Themselves, cOv-104)
iePvicwZ Samuel Chase 1800 mvig Pennsylvania Grand Jury TK
i~k c~vbKvij Judicial Power maiU eijb t
“is co-existent, co-extensive, and co-ordinate with, and altogether
independent of, the Legislature & the Executive; and the Judges of the

Supreme, and District Courts are bound by their Oath of Office, to

regulate their Decisions agreeably to the Constitution. The Judicial
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power, therefore, are the only proper and competent authority to decide
whether any Law made by Congress; or any of the State Legislatures is

contrary to or in Violation of the federal Constitution.”

(Kramer : The People themselves, cOv-134-35)

GB cUTfigKvg 1803 mvij mcxg tKviU Marbury V. Madison

tgvKvIgvi Thvbx nq|

President John Adams Zvnvi Aemi MniY1 AT1TKvj cie justice of the
peace ci~ fek 1KQ msL'K ew=eMiK ibtgM c~vb Ktib] wbiqviMi
mKj AvbowbKZy matb KiZt wbigMcT cvg mKiji wbKU tciyY
Kiv nBij I mgqgvFvie William Marbury Gi wbKU tciyY Kiv mae
NnBgwQj bv] BwZgia  Thomas Jeferson ivociZ ci~ ~wqZ Fvi MnY
Ktib] Zrci Marbury Gi ibfgMcT Avi fciY Kiv nq bvB] GB
Cili WZtZ Marbury wbe AV Vv§iZ tgvKvlgv “vigi bv Kwiqv mivmui
mcxg TKviU tgvkvlgy “viqi Kieigv Zvnvi ibigMcT tciY Kiievi
Rb™ h=i1vi61 Z wbSb Secretary of State, James Madison Gi Dci GKuU

writ of mandamus cv_ Yv Kiib|

The Judiciary Act, 1789 Gi 13 aviv mcxg TKWIK writ of mandamus
mn original TgvKvTgv Thvbx Kiievi GLiZqgvi c~vb Kii] mZivs GB
ABibi AvlZvg mcxg tKwW Marbury Gi tfgvKvligv Thvbx KuitZ
cwiZ WKS h3iviél msieavibi ZZxg AbI'Qi~ 1 2g ~dvi
AVl Zvg 1v6~Z mspwvsS tgvKvIgy Ges Ggb tgvKTgv thLvib GKiU
A%iIvO cq minqviQ, tmB aifYi tgvkvligv “vigi Kiv hvgl
ZwnvQuov, Ab” th aitbi tfgvKvlIgvi K v ejv nBqviQ Zvnvi gia”
mandamus mspvS  Avexj tgvKTgvg GLiZqui _ wKij I original
tgvKvI'gvg Thvbx Kiievi GLiZqvi 1Qj bv] GgZ Ae vq U6ZB
cZxqgvb ng th msieavibi ZZxq Abi’Q~ th qMgZv mcxg TKvwUiK
c vb KwiqviQ Judiciary Act, 1789 Gi 13 aviv BnviK Zvnvi AiZvi=3

MgZv c " vb KuiqviQ]
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GB fcqlvciU mexg tKviUi ciql cavb wePvicwZ John Marshall
efjbt

“The authority, therefore, given to the Supreme Court, by the act
establishing the judicial courts of the United States, to issue writs of mandamus
to public officers, appears not to be warranted by the constitution; and it
becomes necessary to inquire whether a jurisdiction so conferred can be

exercised.

The question, whether an act, repugnant to the constitution, can become
the law of the land, is a question deeply interesting to the United States; but,
happily, not of an intricacy proportioned to its interest. It seems only necessary
to recognize certain principles, supposed to have been long and well established,

to decide it.

It is a proposition too plain to be contested, that the constitution controls
any legislative act repugnant to it; or, that the legislature may alter the

constitution by an ordinary act.

Between these alternatives there is no middle ground. The constitution is
either a superior paramount law, unchangeable by ordinary means, or it is on a
level with ordinary legislative acts, and like other acts, is alterable when the

legislature shall please to alter it.

If the former part of the alternative be true, then a legislative act contrary

to the constitution is not law: if the latter part be true, then written constitutions

are absurd attempts, on the part of the people, to limit a power in its own nature

illimitable.

Certainly all those who have frame written constitutions contemplate

them as forming the fundamental and paramount law of the nation, and

consequently, the theory of every such government must be, that an act of the

legislature, repugnant to the constitution, is void.

This theory is essentially attached to a written constitution, and is,
consequently, to be considered, by this court, as one of the fundamental
principles of our society. It is not therefore to be lost sight of in the further

consideration of this subject.

If an act of the legislature, repugnant to the Constitution, is void, does it,

notwithstanding its invalidity, bind the courts, and oblige then to give it effect?

Or, in other words, though it be not law, does it constitute a rule as operative as

if it was a law?

It is emphatically the province and duty of the judicial department to say

what the law is.
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.................... The judicial power of the United States is extended to all

cases arising under the Constitution.

Could it be the intention of those who gave this power, to say that in

using it the constitution should not be looked into? That a case arising under the

constitution should be decided without examining the instrument under which it

rises?

This is too extravagant to be maintained. ....... Thus, the particular
phraseology of the constitution of the United States confirms and strengthens the
principle, supposed to be essential to all written constitution, that a law

repugnant to the constitution is void; and that courts, as well as other

departments, are bound by that instrument.” (Professor Noel T. Dowling on the

‘Cases on Constitutional Law Fifth Edition, 1954, at pages-95-97).
(AtavtilLy cE)

Dcmsnvii Marshall, C.J.efjb t

“It is also not entirely unworthy of observation, that in declaring what
shall be the supreme law of the land, the constitution itself is first mentioned;
and not the laws of the United States generally, but those only which shall be

made in pursuance of the constitution, have that rank.

Thus, the particular phraseology of the constitution of the United States
confirms and strengthens the principle, supposed to be essential to all written

constitutions, that a law repugnant to the constitution is void; and that courts, as

well as other departments, are bound by that instrument.”

(Professor Noel T. Dowling : Cases on Constitutional Law, page-275)

(Atavtilv cTE)

DigL" th William Marbury h=ividi msieavibi tk&6Z A_ev
mcxg tKviUi Judicial review Gi 9gZv mafU tgviUl Drmvnx wQijb
bv, wZwb TagvlT Zvnvi wbigqM cTw fciY Kuievi Rb™ Secretary of
State Gi Dci GKiU mandamus ev mcxg TtKviUi wbi~k cv_bv
KiigwQigb] wKS mcxg tKwW Zvnvi T9[vF wetePbv KiiiZ hvBqv
AZ'S miPZb¥vie Congress GI GKiwU AvBb ewZj tNvlYv Kii]
Congress G1 lewaex AvBibi "eazv mauiK mcxg tKviUi judicial
review G1 9q[gZv ciqviMi BnvB mZ'Kvi cvia Q| AvBibi

BiZnvim Bnv wWQj GKiWU gBj djK NUbv] wbtmH~in Bnv GKuU
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AvBbx gnwece|] Judicial review Gi 9q[gZv jgvbiq weiki mKj

AV Z cigM KiitZ Avie Kii |

Professor Alexander Bickel h_vZB Zvnvi ‘The least Dangerous Branch’

MiS engqviQb t

“T[]he institution of the judiciary needed to be summoned up out of the
constitutional vapors, shaped and maintained; and the Great Chief
Justice, John Marshall, not singlehanded, but first and foremost was
there to do it and did. If any social process can be said to have been
“done” at a given time and by a given act, it is Marshall’s achievement.
The time was 1803; the act the decision in the case of Marbury v.

Madison.”

Professor William E. Nelson Zvnvi Marbury V. Madison MfS 11 Introduction

Geijbt

“Marbury v. Madison will long remain a foundational case for
understanding the work and jurisprudence of the Supreme Court of the
United States. In an 1803 opinion by Chief Justice John Marshall, the
Court explicitly ruled for the first time that it possessed what we now
call the power of judicial review, or jurisdiction to examine whether

legislation enacted by Congress is consistent with the Constitution.

.......... Thus, Marbury v. Madison was a truly seminal case, which
ultimately has conferred vast power on the Supreme Court of the United
States and on other constitutional courts throughout the world. What
makes the case even more important is the absence of any clear plan on
the part of the Constitution’s framers to provide the Court with this

power.”

Marbury V. Madison $1gvKvI'gvi ivg maiK Professor Charles G. Haines

et jbt

........ Marshall, who was an ardent Federalist, was aware of a rising

opposition to the theory of judicial control over legislation, and he no doubt

concluded that the wavering opinions on federal judicial supremacy needed to

be replaced by a positive and unmistakable assertion of authority.”

(Rabert K. Carr: The Supreme Court and Judicial Review nBtZ D@Z, cov-

70)
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Marbury V. Madison $gvKvl'gv weiklY Kuiqv Professor Robert K.

Carr et g bt

......... Marshall chose to base his decision upon the much broader
ground that the Court must refuse to enforce any act of Congress which it
considers contrary to the Constitution, regardless of whether the act is one

pertaining to the work of the judiciary or dealing with some other matter

.......... It refrained from exercising a power which Congress had granted
to it and which in the case at hand it might have used in partisan fashion to
accomplish an act of judicial interference with the conduct of administrative
affairs of the government by the President of the United States and his first
assistant, the Secretary of State. In other words, the Court might have tried to
force Jefferson and Madison to give Marbury his commission, and Federalists
the country over would have applauded. But instead, in an act of seeming self-

abnegation, the Court said “No” and dismissed the case for want of jurisdiction.

............ In other words, Marshall was invoking that power for the first
time at just such a moment when the Fathers probably intended it should be
exercised. Jefferson had become president and his party had won control of
Congress. The opposition had obtained complete control of the political
branches of the government. Is it not obvious that from the point of view of the
Founding Fathers and the Federalist party the time had come to point out that the
Constitution as a higher law did place restraints upon Congress and that the
Supreme Court as guardian of the Constitution had power to enforce those

restraints.

In Marbury v. Madison we see Chief Justice Marshall suggesting that the

Supreme Court was duty-bound as a matter of unescapable principle to enforce

thee Constitution as a symbol of restraint upon congressional authority through

the exercise of its power of judicial review”. (COv-71)

(Supreme Court and Judicial Review, Publisher: Rinehart de Company INC.
New York)

(AtavtilLy cE)
mcxg  TKviul GLwZgvi cmi'zs  Cohens V. Virginia (1821)

tgvKvI'gvg cavb wePviciZ John Marshall et j bt

“ It 1s most true that this Court will not take jurisdiction if it should not:

but it is equally true, that it must take jurisdiction if it should. The judiciary
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cannot, as the legislature may, avoid a measure because it approaches the

confines of the constitution. We cannot pass it by because it is doubtful. With

whatever doubts, with whatever difficulties, a case may be attended, we must

decide it, if it be brought before us. We have no more right to decline the

exercise of jurisdiction which is given, than to usurp that which is not given. The

one or the other would be treason to the constitution.”

(AtavtiLy cE)

Justice Robert H. Jackson mcxg tKviUi KZZ ev AiaKvi motU
Harvard wekwe "viiq 1954 mvij ‘The Supreme Court as a Unit of
Government’ wkiivbvig Godkin e=Zv c vb Kwievi Rb™ c wZ MnY
KiiguwQigb 1KS D= e=3Zv c b Kiievi cieB Zvnvi gZ° nq]
cieZxiZ wvekie vqg KZcql e=Zvi LmowU gi Z Kuiiqv cKvk

Kiib] Dnvi Ask wetkl wbzifct

“What authority does the Court possess which generates this influence?

The answer is its power to hold unconstitutional and judicially unenforceable an

act of the President, of Congress, or of a constituent state of the Federation. That

power is not expressly granted or hinted at in the Article defining judicial power,

but rests on logical implication. It is an incident of jurisdiction to determine

what really is the law governing a particular case or controversy. In the

hierarchy of legal values, If the higher law of he Constitution prohibits what the

lower law of the legislature attempts, the latter is a nullity; otherwise, the

Constitution would exist only at the option of Congress. Thus it comes about

that in a private litigation the Court may decide a question of power that will be

of great moment to the nation or to state”. (Justice Robert H. Jackson of U.S.

Supreme Court, published by Harverd University Press, 1955, at page-22)
(AtavtilLy cE)
AV VI Z ABIbi "eaZzv vePvi Kuite, AvBibi wePqYZv bq]l

Noble State Bank V. Haskell 219 US 575, 580 (1911) tgvKvI'gvg wePviciZ

Oliver Wendell Holmes, Jr. et jb t

“We fully understand....the powerful argument that can be made against

the wisdom of this legislation, but on that point we have no concern.”

Terminiello V. City of Chicago 337 US 1, 11(1949) tgvKvI gvg wFbgZ

tecvlY Kuiqv wePvicuZ Felix Frankfurter et gb t
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“We do not sit like kadi under a tree, dispensing justice according to

consideration of individual expediency.”

wePvi cupgy ev judicial process maiU wePviciZ Benjamin N. Cordozo
Zvnvi wguLZ ‘The Nature of the Judicial Process’ ¢ 1K eijb (cov-112-

113)t

“ My analysis of the judicial process comes then to this, and little more:
logic, and history, and custom, and utility, and the accepted standards of right
conduct, are the forces which singly or in combination shape the progress of the
law. Which of these forces shall dominate in any case must depend largely upon
the comparative importance or value of the social interests that will be thereby
promoted or impaired. One of the most fundamental social interests is that law
shall be uniform and impartial. There must be nothing in its action that savors of

prejudice or favor or even arbitrary whim or fitfulness.

tgKvI'gvg im=<vS MniY GKRb wePvitKi ~wqZ 1 KZe”

maUiK vePvicwZ Cordozo etjb (cbv-141)t

“The judge, even when he is free, is still not wholly free. He is not to
innovate at pleasure. He is not a knight-errant roaming at will in pursuit of his
own ideal of beauty or of goodness. He is to draw his inspiration from
consecrated principles. He is not to yield to spasmodic sentiment, to vague and
unregulated benevolence. He is to exercise a discretion informed by tradition,
methodized by analogy, disciplined by system, and subordinated to * the
primordial necessity of order in the social life”. Wide enough in all conscience is

the field of discretion that remains.”

ABb ciqviM Fj aws 1 wePviiKi Ae Vb meliK wePviciZ

Cordozo Dcmsnvii efgb (cov-178-79)t

“ The work of a judge is in one sense enduring and in another sense
ephemeral. What is good in it endures. What is erroneous is pretty sure to perish.
The good remains the foundation on which new structures will be built. The bad
will be rejected and cast off in the laboratory of the years. Little by little the old
doctrine is undermined. Often the encroachments are so gradual that their
significance is at first obscured. Finally we discover that the contour of the
landscape has been changed, that the old maps must be cast aside, and the

ground charted anew.

Povs wePvii cZxgqgvb nqg, th IKvb t ikt Av viiZi qgZvi

cKZ Drm msieavb Z v RbMY KviY msieavibi c vebv ‘We, the
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people of the United States’ A_ev 0Avgiv evs Jvi~tki RbMY0 (‘We the people
of Bangladesh ) RbMiYi ciq9 GB wbisKk KZZmj¥ 1 mkx
Airfe = eYby KiZt h=3iv6 1 evwsjvi itki msieavibi cvia]
RbMiYi bvig c vebvi GBifc cvia cgWw Kii th RbMYB
mveiFSg|] msieavibi gva'tg RbMYB PunqviQ th ivié Ggb GKiU
~vaxb wePvi e’e v _wKite hvnv Congress ev RvZxq msm~ Ges wbevnx
KZcql oviv tKvbFvieB cFiewbZ nBie bv] RbMY GLb1l wekvm
Kii th mKj mxgvex<Zv miZ1 mcxg tKwW, msieavb KZK ibioZ,
ZnviTi AvaKvi 1 vaxbZv mgbZ iwLevi Rb" mevicqlv
iekvmfvyRb 1 cqIfcvZnxb 19K Ges mweK¥vie wePvi wefM

RbMiY1® tkl Fimv]

GB KvitYB h=i1vioi 1vociZMY thgb Thomas Jefferson, Andrew
Jackson, Abraham Lincoln, Roosevelt, Dweight D. Eisenhour AZ'S cfvekvjx
nlqgv miZ1 mcxg tKviul 9gZz2v tKvbfvie nvm Kiib bvB hi™ |1
Bnvi ivg@viv Zvnviv AibK mgigB weeZ nBqviQb] ZvnvQuov,
‘Scarecly any political question arises in the United States that is not resolved sooner or
later into a judicial question’(Alexis de Tocqueville, 1848) | WKS mecKuvi
I"RibiZK m¥%U miZ1l h=3ividél mcxg iKW cqfcvZnxb Fite
msieavb mgbZ iwLqgv Rbgvbili AiaKvi 19vg FugKv swLqgviQ]
mvavilY Fvie msm~ KZK weiaex tKvb AvBibi ciZ mcxg iKviUui
tKvb Abxnv _viK bv] hiw tKvb e= qIa nBqv tKvb AVBibi
“eaZv AvvjZ DIvcb Kii Tagvl tm9[{TB msieavibi AvijviK
mcxg KW ZiKZ AvBibi "eaZv wePvi weiePbv Kiiqgv _viK]| wKS
mecKvi 1IWRbiIZK m¥“U miZl mcexg tKwW cqIfcvZnxb  Fite
msieavb mgbZ i1wLqgv Rbgvbili AwaKvi 1q9vg wonFK I “p
FugKyv iwLqviQ] GB LvibB mcxg tKviUi  vZSZv | It is living voice
of the Constitution (Bryce) | RbMiY i1 msieavb mé mcxg tKwW RbMiYiB

ciZovb |
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msieavibi cvavb™ 1 msieavb wePvi wefMIK K “wqZ |
KZe” Acb KiiqviQ tm maiU Special Reference No. 1 of 1964 (AIR 1965 SC
745) tgvKvIgvq FviZxq mcxg tKwW wetePbv Kii] cavb wePviciZ

P.B. Gajendragadkar et gb (cOv-762-63) t

“39....... The supremacy of the constitution is fundamental to the

existence of a federal State in order to prevent either the legislature of the

federal unit or those of the member States from destroying or impairing that
delicate balance of power which satisfies the particular requirements of States
which are desirous of union, but not prepared to merge their individuality in a
unity. This supremacy of the constitution is protected by the authority of an
independent judicial body to act as the interpreter of a scheme of distribution of

POWETS..cueieeieeieeeeneeeenn

41. In a democratic country governed by a written Constitution, it is the

Constitution which is supreme and sovereign. It is no doubt true that the

Constitution itself can be amended by the Parliament, but that is possible
because Art.368 of the Constitution itself makes a provision in that behalf, and
the amendment of the Constitution can be validly made only by following
procedure prescribed by the said article. That shows that even when the
Parliament purports to amend the Constitution, it has to comply with the

relevant mandate of the Constitution itself. Legislators, Ministers, and Judges all

take oathe of allegiance to the Constitution, for it is by the relevant provisions of

the Constitution that they derive their authority and jurisdiction and it is to the

provisions of the Constitution that they owe allegiance. Therefore, there can be

no doubt that the sovereignty which can be claimed by the Parliament in
England, cannot be claimed by any Legislature in India in the literal absolute

SE€nse.

42. There is another aspect of this matter which must also be mentioned;
whether or not there is distinct and rigid separation of powers under the Indian
Constitution, there is no doubt that the Constitution has entrusted to the
Judicature in this country the task of construing the provisions of the
Constitution and of safeguarding the fundamental rights of the citizens. When a
statute is challenged on the ground that it has been passed by a Legislature
without authority, or has otherwise unconstitutionally trespassed on fundamental

rights, it is for the courts to determine the dispute and decide whether the law

passed by the legislature is valid or not. Just as the legislatures are conferred

legislative authority and their functions are normally confined to legislative

functions, and the functions and authority of the executive lie within the domain
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of executive authority, so the jurisdiction and authority of the Judicature in this
country lie within the domain of adjudication. If the validly of any law is
challenged before the courts, it is never suggested that the material question as
to whether legislative authority has been exceeded or fundamental rights have
been contravened, can be decided by the legislatures themselves. Adjudication

of such a dispute is entrusted solely and exclusively to the Judicature of this

“129. If the power of the High Courts under Art. 226 and the authority of
this Court under Art. 32 are not subject to any exceptions, then it would be futile
to content that a citizen cannot move the High Courts or this Court to invoke
their jurisdiction even in cases where his fundamental rights have been violated.
The existence of judicial power in that behalf must necessarily and inevitably
postulate the existence of a right in the citizen to move the Court in that behalf;
otherwise the power conferred on the High Courts and this Court would be

rendered virtually meaningless. Let it not be forgotten that the judicial power

conferred on the High Courts and this Court is meant for the protection of the

citizens’ fundamental right, and so, in the existence of the said judicial power

itself is necessarily involved the right of the citizens to appeal to the said power

in a proper case.” (AtavtilLv c~E)

Professor O. Hood Phillips Zvnvi MS Constitutional and Administrative
Law’, Seventh Edition (1987) WK c>xiZiZ GKwW AvBibi "eaZv wetePbv
Kiv ng Zvnv eYbv KiiqviQbt
................. the federal courts have jurisdiction to declare provisions of
state constitutions, state legislation and federal legislation repugnant to the
Federal Constitution. It is not strictly accurate to say that the Courts declare

legislation void: when cases are brought before them judicially, they may

declare that an alleged right or power does not exist or that an alleged wrong has

been committed because a certain statue relied on is unconstitutional.”

(Atavtily cE)

Asma Jilani V. Government of Punjab, PLD 1972 SC 139 igvKv I gwuU
GKW habeas corpus tguKvligr nBtZ D™Z nq] gwjK tMvjvg
RxjvbxitK 1971 mvig i Martial Law Regulation 78 G Avl Zvg ASIXY

Kiv ng] nvBiKvU ‘The Jurisdiction of Courts (Removal of Doubts) Order, 1969
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(President’s Order No. 3 of 1969) Gi KviityY ASKxY A ik n 19c
KiitZ A xKvi Kii ] Avcxj tgvKvlgig mexg tKw President’s Order
No. 3 of 1969 1 Martial Law Regulation 78 DFqiKB A%ea ftNvlYv Kii |

cavb wePvicwZ Hamoodur Rahman efjb (c6v-197) t

“This provision, as very appropriately pointed out by Mr. Brohi, strikes at the very root
of the judicial power of the Court to hear and determine a matter, even though it may

relate to its own jurisdiction. The Courts undoubtedly have the power to hear and

determine any matter or controversy which is brought before them, even if it be to

decide whether they have the jurisdiction to determine such a matter or not. The

superior Courts are. as is now well settled, the Judges of their own jurisdiction. This is a

right which has consistently been claimed by this and other Courts of superior
jurisdiction in all civilised countries......... ” (Ataviilvy cTE)

FiZxg mcxg TKW tKvb msIfa ew=i cliKl fiZxq
msieavibi 32 Abi"Qi~ i AvlZvg Avie bcT inmvie MY  KiZt
ABb Abmvii bvg wePvi Kiievi Rb"™ c i{9c MnY KuiqviQ]
Amnesty International Gi woKU nBfZ GKiU telegram cvl3 nBqv cwK vb
mcxg tKvU gibeZwetivax 1 AmaybRbK weavg cKvik™ dwm v~ evi

A K TIMZ Kii |

iePvicwZ Robert H. Jackson GKB gZ tcvlY KiiiZb] wzZib

Dcii ewyZ Zvnvi Godkine=Zvqg eijb |

............. Thus it comes about that in a private litigation the Court may
decide a question of power that will be of great moment to the nation or to a

State.”

Fazlul Quader Chowdhury V. Muhammad Abdul Haque, PLD 1963 SC 486
tgyKvlgvg cavb wePviciZ A.R. Comelius GKB aiiYi g3Se” Kitib
(cov-503) t

“ The duty of interpreting the Constitution is, in fact a duty of enforcing

the provisions of the Constitution in any particular case brought before the

courts in the form of litigation.”

cZxqgvb nqg, th tKvb tgiKvIgvq Thbvbx cmi¥ tKvb AvBibi

mvsieawbKZvi ck DEwcZ nBij mcxg iKW tm moetU wbigR



162

_wKiZ cvii bv] thinZ msieawbK ckiUl AvBibi ck tminZ
mKj cTiK tbwUk c~vb ceK Zvnv ibimb KivuB evAbxq] Aek”
eZgwb tguKvIguwU Rb v_gjK, GiTtT1 DIwcZ mKj AwBibi

ck AvijvPby KivB tkq]

DijL", msqla €= ev Zvrvi ciq hww miVK AvBibi ck
DIvcb Kiv mee bvl nq Zel DIwcZ NUbvejxi Dci miVK
ABb AvigvPbv I Zvnv cigwM KivwePvitKi “wgZ 1 KZe'| Zvnv
KiitZ hvBgv hi~ tKvb ABibi "eazZvi ck DIwcZ ng Zte Zvnv
GovBqv bv hvBgv DFg cTtK tmB ck moiU IgwKenv KiZt
ABibi ckiU wbimb Kiv evAbxq] GB cxiZ h=iv6 1 FfviZxq
mcxg tKwW AbmiyY Kuiqv _VviK] h=31nviR"™ GgohiK GKw
tgvKvI'gig GKWU wej AwBtb ciiYZ nBevi cieB AV vjZ Zvnvi

“eaZv vetePbv Kti |

R V. HM. Treasury ex parte Smedley, (1985)1 All ER 589 tgvKvEgvq
Parliament GI cZ"'q[ Abigv b eZiitK msh= Zniej nBiZ A_
c™vb welgw Court of Appeal G DEwcZ nBitj Sir John Donaldson MR
etjbt
............. Before considering Mr. Smedley”s objections........I think that I
should say a word about the respective roles of Parliament and the

courts. Although the United Kingdom has no written constitution, it is a

constitutional convention of the highest importance that the legislature

and the judicature are separate and independent of one another, subject to

certain ultimate rights of Parliament over the judicature which are

immaterial for present purpose. It therefore behoves the courts to be over

sensitive to the paramount need to refrain form trespassing on the
province of Parliament or, so far as this can be avoided, even appearing

to do so. Although it is not a matter for me, I would hope and expect that

Parliament would be similarly sensitive to the need to refrain from

trespassing on the province of the courts.............. It is the function of

Parliament to legislation is necessarily in written form. It is the function
of the courts to construe and interpret that legislation. Putting it in

popular language, it is for Parliament to make the laws and for the courts

to tell the nation, including members, of both Houses of Parliament, what
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those laws mean........... At the present moment, there is no Order in

Council to which Mr. Smedley can object as being unauthorized........... In
many, and possibly most, circumstance the proper course would
undoubtedly be for the courts to invite the applicant to renew has

application if and when an order was made, but in some circumstances

an expressions of view on questions of law which would arise for

decision if Parliament were to approve a draft may be of service not only

to the parties, but also to each House of Parliament itself. This course

was adopted in R v Electricity Comrs, ex P London Electricity Joint
Committee Co (1920) Ltd. (1924) 1 KB 171, (1923) All ER Rep 150. In

that case an inquiry was in progress, the cost of which would have been

wholly wasted if . thereafter, the minister and Parliament had approved

the scheme only to be told at that late stage that the scheme was ultra

vires.”
(AtavtilLy c"E)
AV vlZ bvg wePvi Kiievi Rb"™ Bnvi mnRvZ DigM nBiZ

Ggb Fvte ABDb wetklY KuiitZ cqum cvg hvnv Parliament WbiR 1

miVK gitb Kwvigqv _viK] HWR Wade Gi fvlvq (c6v-418) t

“The Courts may presume the Parliament, when it grants powers, intends

them to be exercised in a right and proper way. Since Parliament is very

unlikely to make provision to the contrary, this allows considerable

scope for the courts to devise a set of canons of fair administrative

procedure , suitable to the needs of the time”. (The underlining are
mine).( Quoted from H.W.R. Wade: ‘Administrative Law’ Fifth Edition,
1982).

(AtaviilLv cTE)

DijL", nvRvi ermi cte Bsj viUi ivRviK fountain of justice € v
NBZ Ges wZibB 1viR"1 miev’P wePviciZ wWQigb] pfg patg wePvi
Kvihi “wqZ ¥vi ivRvi wbigMcv3 wePviKMiYl Dci b™ nBiZ

_viK Ges iePviKMYB 1viR"1 wePvi Kvh cuiPvjbv KvitZ viKb]

1603 mvipg mvYx Elizabeth ] Gi gZ'1 Cci Scotland G1 1VRv James
I wvnmvie Bsj viUi wmsnvmib AviivnY Kiib|] ciei Plantagenet 1
Tudor IVRVI™§ Avgij BsjviU ABb AV VvjiZi cFZ Dbz nql

Zwvivl t "QuPvix 1Qigb eiU wKS fgvwlvgiwl AvBb gvb” Kwiqv
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PigiZb] wKS #1vRv James I ~ Mxg AwaKvii wmsnvmib AviivnY
KviqviQb evgqv gib KiitZb]| wzZwb wePviK:i™ 1 IvRKgPvix eijqv

gitb KiitZb, GghiK wePwiK weligl wePviKi 1 wmx=xviSi Dci

IVRvi im>x<vS PovS eijqv gib KiiiZb] 1vRvi Kvhpag ABb @viv

IbqwSZ nBie GB cKvi e=3e” 1Zib 1VRi“vn eijqv gib KwviiZb]
GB mKj weliq Court of Common Pleas Av vjiZi1 cavb wePvicwZ Sir
Edward Coke G1 minZ Zvrvi pgWMZ gZW@ZZv nBZ| wePwiK
evcvii 1VRvi 9[gZv maiU Prohibitions del Roy (1608) TgvKvIgvg Coke

efgjb t

“The king cannot adjudge any case, either criminal, as treason, felony,
etc., or betwixt party and party.......but these matters ought to be determined and
adjudged in some court of justice according to the law and custom of

England..................

“God has endowed your Majesty with excellent science as well as great
gifts of nature, you are not learned in the laws of this your realm of England.
That legal causes which concern the life or inheritance, or goods or fortunes, of
your subjects are not to be decided by natural reason but by the artificial reason
and judgment of law, which law is an art which requires long study and

experience before a man can attain to the cognizance of it.”
(John Hostettler : Sir Edward Coke, cOv-69-70)

iIVRv 1biRiK miev’P wePviK “vex Kiiqv efjb t

“inferior Judges were his shadows and ministers.... and the King may, if
he please, sit and judge in Westminster Hall in any court there, and call their
judgments in question. The King being the author of the Lawe is the interpreter
of the Lawe” (Sir William Holdsworth : A History of English Law, Vol. V, Page
-428 note-5).

1IVRv Henry Il G1 Avgij King’s Bench Gi wePvicwZ Bracton TK

DxZ Kwiqv Coke DEi Ktibt

“the King is below no man, but he is below God and the law; ...the King
is bound to obey the law, though if he breaks it his punishment must be left to
God”.(John Hostettler: Sir Edward Coke, page-69-71)



165

Sir Edward Coke GB F*vie PwikZ ermi cie wePvi wefiMIK

IVRvi T "QPwiZvi nvZ nBiZ iqMlv Kiib]

iePviciZ Yaqub AliGB cmiYz etjb (cbv-237)

“As both President’s Order No. 3 of 1969 and Martial Law Regulation

78 were intended to deny to the Courts the performance of their judicial

functions, an object opposed to the concept of law. Neither would be recognized

by Courts as law.”

Marbury V. Madison (1803) tgvKvligvq HiZnwmK ivigi ci
h=ivié1 mcxg tKW msieabiK evL'v weitklY KiZt mgbZ
iwLqviQ|] President Woodrow Wilson msweavbiK ‘a vigorous taproot’ wnmvie
AlL'wgZ KuiigviQb] h=3ivié mvsieawbK Kvhpag wKFvie Dbqgb
NBJ Zvnv Lord Denning G1 GKWU gSe”™ nBiZ Dcjva Kiv hvg|] wZib
Zvnvi ‘What Next In The Law’ c iIK h=3i1idéi ABb 1 Bnvi “ kg
cavb wePviciZ Charles Evans Hughes matU ef jbt

“The rule in the United States is not contained in their Constitution itself.

It is a judge-made rule. It was stated by Chief Justice Marshall in 1803 in the

Marbury case. Later on Charles Evans Hughes, the tenth Chief Justice, in 1908
firmly declared:

We are under a Constitution, but the Constitution is what the judges say

it is and the judiciary is the safeguard of our liberty and our property under the

Constitution.’

Their Constitution nowhere provides that it shall be what the judges say it is.
Yet it has become the most fundamental and far reaching principle of American
constitutional law.”(Lord Denning: ‘What Next In The Law’ at page-318 of First
Indian Reprint, 1993).

(AtavtilLy c"E)

iePvi viefviMi “vaxbZv 1 wePviKi~1 Ae vb moiU S.P. Gupta
V. President of India AIR 1982 SC 149 tgvKv I gvq wePviciZ P. N. Bhagwati
Zwnvi Abcigqg iPbhk jxiZ etgb (cov-197)t
................. The concept of independence of the judiciary is a noble

concept which inspires the constitutional scheme and constitutes the foundation

on which rests the edifice of our democratic polity. If there is one principle
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which runs through the entire fabric of the Constitution, it is the principle of the

rule of law and under the Constitution, it is the judiciary which is entrusted with

the task of keeping every organ of the State within the limits of the law and

thereby making the rule of law meaningful and effective. It is to aid the judiciary

in this task that the power of judicial review has been conferred upon the
judiciary and it is by exercising this power which constitutes one of the most
potent weapons in armory of the law, that the judiciary seeks to protect the
citizen against violation of his constitutional or legal rights or misuse of abuse of

power by the State or its officers. The Judiciary stands between the citizen and

the State as a bulwark against executive excesses and misuse or abuse of power

by the executive and therefore it is absolutely essential that the judiciary must be

free from executive pressure or influence and this has been secured by the

Constitution makers by making elaborate provisions in the Constitution to which
detailed reference has been made in the judgments in Sankalchand Sheth’s case
(AIR 1977 SC 2328) (supra). But it is necessary to remind ourselves that the
concept of independence of the judiciary is not limited only to independence
from executive pressure to independence from executive pressure or influence
but it is a much wider concept which takes within its sweep independence from
many other pressures and prejudices. It has many dimensions, namely
fearlessness of other power centres, economic or political, and freedom from
prejudices acquired and nourished by the class to which the Judges belong. It we

may again quote the eloquent words of Justices Krishna lyer:

“Independences of the Judiciary is not genuflexion; nor is it opposition
to every proposition of Government. It is neither judiciary made to opposition

measure nor Government’s pleasure.....................

.......... Judges should be of stern stuff and tough fibre, unbending before

power, economic or political and they must uphold the core principle of the rule

of law which says “Be you ever so high. the law is above you”. This is the

principle of independence of the judiciary which is vital for the establishment of
real participatory democracy, maintenance of the rule of law as a dynamic
concept and delivery of social justice to the vulnerable sections of the
community. It is this principle of independence of the judiciary which we must

keep in mind while interpreting the relevant provisions of the Constitution.”

(AtavtiLy cE)

GBFvie mvZ kZ ermi ce nBiZ Bracton Zrci Coke, Holt,
Mansfield b'vigr K_v, AvBibit K_v, AvBibr kvmibi K_v ewgqv

MaviQb ] Zvnviv engqv wMgviQb th Sovereign kingl AvBibi DiaY
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bb] Zvwviv fmB cvPxb Kvigl wePvi wefiMi vaxbZv mgbZ

iwLqgv wMgviQb |

nvBiKW I mcxg tKviUi Judicial review Gi q[gZv mauiK L.
Chandra Kumar V. Union of India, AIR 1997 SC 1125 tgvKvligvg cavb

iePvicwZ Ahmadi C.J. 1 AvijvPbv Kvij etjb (cdbv- 1148)t

73. “We may now analyse certain other authorities for the proposition
that the jurisdiction conferred upon the High Courts and Supreme Court under
Articles 226 and 32 of the Constitution respectively, is part of the basic structure
of the Constitution. While expressing his views on the significance of draft
Article 25, which corresponds to the present Article 32 of the Constitution, Dr.
B. R. Ambedkar, the chairman of the Drafting Committee of the Constituent
Assembly stated as follows (CAD, Vol. VII, p. 953):

“If I was asked to name any particular Article in this Constitution as the
most important — an Article without this Constitution would be a nullity- I could

not refer to any other Article except this one. It is the very soul of the

Constitution and the very heart of it and I am glad that the House has realised its

impotence.”

78. The legitimacy of the power of Courts within constitutional
democracies to review legislative action has been questioned since the time it
was first conceived. The Constitution of India, being alive to such criticism, has,
while conferring such power upon the higher judiciary, incorporated important
safeguards. An analysis of the manner in which the Framers of our Constitution
incorporated provisions relating to the judiciary would indicate that they were
very greatly concerned with securing the independence of the judiciary. (#)

These attempts were directed at ensuring that the judiciary would be capable of

effectively discharging its wide powers of judicial review...

The judges of the superior Courts have been entrusted with the task of
upholding the Constitution and to this end, have been conferred the power to
interpret it. It is they who have to ensure that the balance of power envisaged by
the Constitution maintained and that the legislature and the executive do not, in

the discharge of their functions, transgress constitutional limitations.................

We, therefore, hold that the power of judicial review over legislative

action vested in the High Courts under Article 226 and in this court under

Article 32 of the Constitution is an integral and essential feature of the

Constitution, constituting part of its basic structure. Ordinarily, therefore, the




168

power of High Courts and the Supreme Court to test the constitutional validity

of legislations can never be ousted or excluded.”

(AtavtiLy cE)
Kesavananda Bharati V. State of Kerala, AIR 1973 SC 1461 igvKvEgvqg
wiePviciZ H.R. Khanna mcxg tKviUT wePwiK cbiwetePbv ev judicial

review Gi 9[gZv maiU etjb (codv- 1899)t

“1541.......... The machinery for the resolving of disputes as to whether
the Central Legislature has trespassed upon the legislative field of the State
Legislature have encroached upon the legislative domain of the Central
Legislature is furnished by the courts and they are vested with the powers of
judicial review to determine the validity of the Acts passed by the legislatures.

The power of judicial review is, however, confined not merely to deciding

whether in making the impugned laws the Central or State Legislatures have

acted within the four corners of the legislative lists earmarked for them: the

courts also deal with the question as to whether the laws are made in conformity

with and not in violation of the other provisions of the Constitution. Our

Constitution-makers have provided for fundamental rights in Part III and made
them justiciable. As long some fundamental rights exits and are a part of the
Constitution, the power of judicial review has also to be exercise with a view to

see that the guarantees afforded by those rights are not contravened.”

(Ataviilv cTE)

Smt. Indira Nehru Gandhi V. Shri Raj Narain, AIR 1975 SC 2299 $gvKv I gvq
msieavb I mcxg tKviUi 9IgZv Ges basic structure maiU wePviciZ
M.H.Begeijb (cbv- 2455)t

“622. If the constituent bodies, taken separately or together, could be
legally sovereign, in the same way as the British Parliament is, the

Constitutional validity of no amendment could be called in question before us.

But, as it is well established that it is the Constitution and not the constituent

power which is supreme here., in the sense that the Constitutionality of

Constitution cannot be called in question before us., but the exercise of the

constituent power can be we have to judge the validity of exercise of constituent

power by testing it on the anvil of constitutional provisions. According to the
majority view in Kesavanada’s case (supra), we can find the test primarily in the

Preamble to our Constitution.
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623. A point emphasized by J. C. Gray (See: “Nature & Sources of Law”
p. 96) is that unless and until Courts have declared and recognised a law as
enforcible it is not law at all. Kelsen (See: “General Theory of Law & State” p.
150) finds Gray’s views to be extreme. Courts, however, have to test the legality
of laws, whether purporting to be ordinary or constitutional, by the norms laid

down in the constitution. This follows from the Supremacy of the Constitution. [

mention this here in answer to one of the questions set out much earlier: Does
the “basic structure” of the constitution test only the validity of a constitutional
amendment or also ordinary laws? I think it does both because ordinary law
making itself cannot go beyond the range of constituent power. At this stage, we
are only concerned with a purported constitutional amendment. According to the
majority view in Kesavanda Bharati’s case (AIR 1973 SC 1461) the preamble

furnishes the yard-stick to be applied even to constitutional amendments.”

(Atavtilv cTE)
Minerva Mills Ltd. V. Union of India, AIR 1980 SC 1789 tgvKvI gvq cavb
wiePviciZ Y.V. Chandrachud AvBibi "eaZv ibYig mcxg tKviUi q1gZv

AvijvPby cmiz efjb (cbv- 1799) t

“Our Constitution is founded on a nice balance of power among the three

wings of State, namely, the Executive, the Legislature and the Judiciary. It is the

function of the Judges, nay their duty, to pronounce upon the validity of laws.”

(AtavtilLy cE)

Minerva Mills Ltd. V. Union of India, AIR 1980 SC 1789 fgvKvEgvqg
wiePvicwZ P.N. Bhagwati Zvnvi wFbgiZ mcxg tKviUi mvsieawbK
Ae Vb 1 judicial review Gi TgZv 1 cKiZ motU gSe” Kiib (cov-
1825-26)t
........... if the legislature makes a law and a dispute arises whether in
making the law the legislature has acted outside the area of its legislative
competence or the law is violative of the fundamental rights or of any other

provisions of the Constitution, its resolution cannot, for the same reasons, be left

to the determination of the legislature. The Constitution has, therefore, created

an independent machinery for resolving these disputes and this independent

machinery is the judiciary which is vested with the power of judicial review to

determine the legality of executive action and the validity of legislation passed

by the legislature. It is the solemn duty of the judiciary under the Constitution to

keep the different organs of the State such as the executive and the legislature
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within the limits of the power conferred upon them by the Constitution. This

power of judicial renew is conferred on the judiciary by Arts. 32 and 226 of the

Constitution.........

........ The judiciary is the interpreter of the Constitution and to the
judiciary is assigned the delicate task to determine what is the power conferred
on each branch of Government, whether it is limited. and if so, what are the
limits and whether any action of that branch transgresses such limits. It is for the

judiciary to uphold the constitutional values and to enforce the constitutional

limitations. That is the essence of the rule of law, which inter alia requires that

“the exercise of powers by the Government whether it be the legislature or the
executive or any other authority, be conditioned by the Constitution and the

law.” The power of judicial review is an integral part of our constitutional

system and without it, there will be no Government of laws and the rule of law

would become a teasing illusion and a promise of unreality. I am of the view

that_if there is one feature of our Constitution which, more than any other. is

basic and fundamental to the maintenance of democracy and the rule of law, it is

the power of judicial review and it is unquestionably, to my mind, part of the

basic structure of the Constitution. Of course, when I say this I should not be
taken to suggest that effective alternative institutional mechanisms or
arrangements for judicial review cannot be made by Parliament. But what I wish

to emphasise is that judicial review is a vital principle of our Constitution and it

cannot be abrogated without affecting the basic structure of the Constitution. If

by a constitutional amendment, the power of judicial review is taken away and it

is provided that the validity of any law made by Legislature shall not be liable to
called in question on any ground, even if it is outside the legislative competence
of the legislature or is violative of any fundamental rights, it would be nothing

short of subversion of the Constitution, for it would make a mockery of the

distribution of legislative powers between the Union and the States and render

the fundamental rights meaningless and futile. So also if a constitutional

amendment is made which has the effect of taking away the power of judicial

review and providing that no amendment made in the Constitution shall be liable
to be questioned no any ground, even if such amendment is violative of the basic
structure and, therefore, outside the amendatory power of Parliament, it would

be making Parliament sole Judges of the constitutional validity of what it has

done and that would, in effect and substance, nullify the limitation on the

amending power of Parliament and affect the basic structure of the Constitution.

The conclusion must therfore inevitable follow that clause (4) of Art. 368 is

unconstitutional and void as damaging the basic structure of the Constitution.”

(Atavtilv cTE)
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Fertilizer Corporation Kamgar Union (Regd.) V. Union of India (1981) 1 SCC
568 tgvKvlgvq cavb wePviciZ Y.V. Chandrachud mcxg tKviUi q1gZv

maliK AvijvKevZ Ktib (cbv-574)t

“Uleceeeeennes The jurisdiction conferred on the Supreme Court by Article

32 is an important and integral part of the basic structure of the Constitution

because it is meaningless to confer fundamental rights without providing an

effective remedy for their enforcement, if and when they are violatied. A right

without remedy is a legal conundrum of a most grotesque kind...............

(Atavtilv cTE)
Raja Ram Pal V. Hon’ble Speaker, Lok Sabha (2007) 3 SCC 184 tgvKv I gvq
msieavb 1 judicial review maiU AvijvwPbv Kiv nq] wePviciZ CK.

Thakker G cmsiM eijb (cbdv-429)t

“651. We have written Constitution which confers power of judicial

review on this Court and on all High Courts. In exercising power and

discharging duty assigned by the Constitution, this Court has to play the role of
a “sentinel on the qui vive” and it is the solemn duty of this Court to protect the
fundamental rights guaranteed by Part III of the Constitution zealously and
vigilantly.

652. It may be stated that initially it was contended by the respondents
that this Court has no power to consider a complaint against any action taken by
Parliament and no such complaint can ever be entertained by the Court. Mr
Gopal Subramanium. appearing for the Attorney General, however, at a later
stage conceded (and I may say, rightly) the jurisdiction of this Court to consider
such compliant, but submitted that the Court must always keep in mind the fact
that the power has been exercised by a coordinate organ of the State which has
the jurisdiction to regulate its own proceedings within the four walls of the
House. Unless, therefore, this Court is convinced that the action of the House is
unconstitutional or wholly unlawful, it may not exercise its extraordinary
jurisdiction by reappreciating the evidence and material before Parliament and

substitute its own conclusions for the conclusions arrived at by the House.

653. In my opinion, the submission is well founded. This Court cannot
be oblivious or unmindful of the fact that the legislature is one of the three
organs of the State and is exercising the powers under the same Constitution

under which this Court is exercising the power of judicial review. It is, therefore

the duty of this Court to ensure that there is no abuse or misuse of power by the

legislature without overlooking another equally important consideration that the
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Court is not a superior organ or an appellate forum over the other constitutional

functionary. This Court, therefore, should exercise its power of judicial review

with utmost care, caution and circumspection.

(AtavtilLy cE)
BiZcte Asma Jillani V. Government of Punjab tgvKvI gwU chvijvPbv
Kiv nBqviQ] GTIiY cwK vb mcxg tKviui Ab" KigKw tgvKviIgy

chvijvPbv Kiv nBj |

State V. Zia-ur-Rahman, PLD 1973 SC 49 1gvKvI'gvq cavb wePviciZ

Hamoodur Rahman mcxg tKviUT mvsieawbK Ae Vb evL'v Kiib (cov-

69) t

“This is a right which it acquires not de hors the Constitution but by

virtue of the fact that it is a superior Court set up by the Constitution itself. It is

not necessary for this purpose to invoke any divine or super-natural right but this

judicial power is inherent in the Court itself. It flows from the fact that it is a

Constitutional Court and it can only be taken away by abolishing the Court

itself.”
(AtaviilLv cTE)
mcxg TKviUil “wqiZi aiY medaikK v Zib etjb (cbv-70) t

“The exercising this power, the judiciary claims no supremacy over other
organs of the Government but acts only as the administrator of the public will.
Even when it declares a legislative measure unconstitutional and void, it does
not do so, because, the judicial power is superior in degree or dignity to the

legislative power, but because the Constitution has vested it with the power to

declare what the law is in the cases which come before it. It thus merely

enforces the Constitution as a paramount law whenever a legislative enactment

comes into conflict with it because, it is its duty to see that the Constitution

prevails. It is only when the Legislature fails to keep_within its own

Constitutional limits, the judiciary steps in to enforce compliance with the

Constitution. This is no dubt a delicate task as pointed out in the case of Fazlul
Quader Chowdhury v. Shah Nawaz, which has to be performed with great

circumspection but it has nevertheless to be performed as a sacred Constitutional

duty when other State functionaries disregard the limitations imposed upon them

or claim to exercise power which the people have been careful to withhold from

them.” (AtavtiLv c~E)
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AZci, Hamoodur Rahman, C.J. msweavibi tcqlciU mcxg tKviUi

Ae b Zigqv atib (cb6v-71) t

“I for my part cannot conceive of a situation, in which, after a formal
written Constitution has been lawfully adopted by a competent body and has
been generally accepted by the people including the judiciary as the Constitution
of the country, the judiciary can claim to declare any of its provisions ultra vires
or void. This well be no part of its function of interpretation. Therefore, in may

view, however solemn or sacrosanct a document, if it is not incorporated in the

Constitution or does not form a part thereof it cannot control the Constitution. At

any rate, the Courts created under the Constitution will not have the power to

declare any provision of the constitutor itself as being the violation of such a

document. If in fact that document contains the expression of the will of the vast

majority of the people, then the remedy for correcting such a violation will lie

with the people and not with the judiciary..........ccecceevieriienennne. If it appears only

as a preamble to the Constitution, then it will serve the same purpose as any
other preamble serves, namely, that in the case of any doubt as to the intent of
the law-maker, it may be looked at to ascertain the true intent, but it cannot the
substantive provisions thereof. This does not, however, mean that the validity of

no Constitutional measure can be tested in the Courts. If a Constitutional

measure is adopted in a manner different to that prescribed in the Constitution

itself or is passed by a lesser number of votes than those specified in the

Constitution then the validity of such a measure may well be questioned and

adjudicated upon. This, however, will be possible only in the case of a

Constitutional amendment but generally not in the case a first or a new
Constitution, unless the powers of the Constitution-making body itself are

limited by some supra-Constitutional document.”

(AtavtilLy c"E)

hi~ 1 msieavb 1 ABibi Dciiv= c/Aj weiklY cuK vibi
1972 mviji Interim Constitution Gi cUFigKvg Kiv nBquQj Zel

Brwvi ieAZv I h_v_Zv metU Avgvi~ i TKvb mb~n bvB|

Sindh High Court Bar Association V. Federation of Pakistan, PLD 2009 SC 879
tgvKvIgyg cwK vb mcxg tKviUi 14 Rb gvbbxg wePviK mgbiq
MiVZ teA mvgniK kvmibi tcqTveiU judicial review ZZ chvijvPby
Ktib] cavb wePvicwZ Iftikhar Muhammad Chowdhury etjb (cov-

1180) t
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“169......... it is the clear that the power of judicial review is a cardinal

principle of the Constitution. The Judges, to keep the power of judicial review

strictly judicial, in its exercise, do take care not to intrude upon domain of the

other branches of the Government. It is the duty of the judiciary to determine the

legality of executive action and the validity of legislation passed by the

Legislature.”
(AtavtiLy cE)

tek KigKw tgvKvlgvi ivg chieqlY Kuiqv wZib etjb
(cbv-1198) t

“171........ it is a fundamental principle of our jurisprudence that

Courts must always endeavour to exercise their jurisdiction so that the rights of

the people are guarded against arbitrary violations by the executive. This

expansion of jurisdiction is for securing and safeguarding the rights of people

against the violations of the law by the executive and not for personal

aggrandizement of the courts and Judges. It is this end that the power of judicial

review was being exercised by the judiciary before 3™ November, 2007. Indeed

the power of judicial review was, and would continue to be, exercised with strict

adherence governing such exercise of power, reaming within the sphere allotted

to the judiciary by the Constitution.”

(AtavtilLy c~E)

Secretary, Ministry of Finance V. Masdar Hossain (2000) (VIII) BLT (AD) 234,
fgvKvIgyg evsjvi“k mcxg tKviUi cavb wePviciZ Mustafa Kamal
wePvi wefviMi ~vaxbZv metU @ nxb Fvlvg eijb (cov-257-

258) t

“44......... The independence of the judiciary, as affirmed and declared by

Articles 94(4) and 116A, is one of the basic pillars of the Constitution and

cannot be demolished, whittled down, curtailed or diminished in any manner

whatsoever, except under the existing provisions of the Constitution. It is true
that this independence, as emphasised by the learned Attorney General, is

subject to the provisions of the Constitution, but we find no provision in the

Constitution which curtails, diminishes or otherwise abridges this

independence.........
(AtavtiLy c E)

Zwb AbT efjb (cov-263-64)t
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“60....... When Parliament and the executive, instead of Chapter II of Part

VI follow a different course not sanctioned by the Constitution, the higher

Judiciary is within its jurisdiction to bring back the Parliament and the executive

from constitutional derailment and give necessary directions to follow the

constitutional course. This exercise was made by this Court in the case of

Kudrat-E-Elahi Panir Vs. Bangladesh , 44 DLR (AD) 319. We do not see why

the High Court Division or this Court cannot repeat that exercise when a

constitutional deviation is detected and when there is a constitutional mandate to

implement certain provisions of the Constitution.”
(Atavtilv cTE)
GKB cmit’. wePvicwZ Latifur Rahman (as his Lordship then was) et b
(cov-271) t
“76. The written Constitution of Bangladesh has placed the Supreme

Court in the place of the guardian of the Constitution itself. It will not

countenance to any inroad upon the Constitution. A reference to Articles 94, 95

and 147 of the Constitution clearly reveal the independent character of the

Supreme Court.”
(AtavtilLy cE)
msieavb Ges AmvsieanbK AvBbIK Akea tNvlYv KwiiZ

mcxg TKviul qMgZ2v ecmi’. nvBiKwW we®vM, Bangladesh Italian Marble

Works Limited V. Government of Bangladesh 14 BLT (Special Issue) 2006

tgvKvIgvq TNvlYv Kii (c6v-189-190) t

“In this part of the world we generally follow the common law principles
but Bangladesh has got a written Constitution. This Constitution may be termed
as controlled or rigid but incontradistinetion to a Federal form of Government,
as in the Untied States, it has a Parliamentary form of Government within limits
set by the Constitution. Like the United States, its three grand Departments, ‘the

Legislature makes, the Executive executes and judiciary construes the law’

(Chief Justice Marshall), constituting a trichotomy of power in the Republic

under the Constitution. But the Bangladesh Parliament lacks the omnipotence of

the British Parliament while the President is not the executive head like the U.S.

President but the Prime Minister is, like British Prime Minister. However, all the

functionaries of the Republic owe their existence, powers and functions to the

Constitution. ‘We. the people of Bangladesh’. gave themselves this Constitution

which is conceived of as a fundamental or an organic or a Supreme Law rising

loftly high above all other laws in the country and Article 7(2) expressly spelt
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out that any law which is inconsistent with this Constitution, to that extent of the

inconsistency, is void. As such,_the provisions of the Constitution is the basis on

which the vires of all other existing laws and those passed by the Legislature as

well as the actions of the Executive, are to be judged by the Supreme Court,

under its power of judicial review. This power of judicial review of the Supreme

Court of Bangladesh is, similar to those in the United States and in India.

This is how the Legislature, the Executive and the Judiciary functions

under the Constitutional scheme in Bangladesh. The Constitution is the

undoubted source of all powers and functions of all three grand Departments of

the Republic, just like the United States and India.

It is true that like the Supreme Courts in the United States or in India, the
Supreme Court of Bangladesh has got the power of review of both legislative
and executive actions but such power of review would not place the Supreme
Court with any higher position to those of the other two branches of the
Republic. The Supreme Court is the creation of the Constitution just like the

Legislature and the Executive. But the Constitution endowed the Supreme Court

with such power of judicial review and since the Judges of the Supreme Court

have taken oath to preserve, protect and defend the Constitution, they are

obliged and duty bound to declare and strike down any provision of law which is

inconsistent with the Constitution without any fear or favour to any body. This

includes the power to declare any provision seeking to oust the jurisdiction of

the Court, as ultra vires to Constitution.” (AtaviiLv c~E)

GB cmi¥: woDWRj viUi Wellington G Ael Z Victoria University
tZ cTE Lord Johan Steyn Gi e=2Zv ciYavbihw| wZib House of Lords
Gi GKRb 1ePviK] 1Zib Zvnvi e=2Zvq efjb t

“In Britain the press frequently criticise the power exercised by

unelected Judges. It is suggested that it is anti-democratic. This is a fundamental

misconception. The democratic ideal involves two strands. First, the people

entrust power to the government in accordance with the principle of majority

rule. the second is that in a democracy there must be an effective and fair means

of achieving practical justice through law between individuals and between the

state and individuals. Where a tension develops between the views of the

majority and individual rights a decision must be made and sometimes a balance

has to be struck. The best way of achieving this purpose is for a democracy to

delegate to an impartial and independent judiciary this adjudicative function.

Only such a judiciary acting in accordance with principles of institutional

integrity, and aided by a free and courageous legal profession, practicing and
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academic, can carry out this task, notably in the field of fundamental rights and

freedoms. Only such a judiciary has democratic legitimacy. The judiciary owes

allegiance to nothing except the constitutional duty of reaching through reasoned

debate the best attainable judegments in accordance with justice and law. This is

their role in the democratic governance of our countries. At the root of it is the

struggle by fallible judges with imperfect insights for government under law and

not under men and women.”

(AtavtilLy cE)

Kigwbqgvy hiM AvigiiKvi RbMY h=1viR 1 1vRv 1 Parliament
Gi kvmibi wer“t>x hx KiiguwQp ] KviRB msieavb 1Pbv Kiievi
mgq Zwnviv H aitbi 7 ikwmibi K _vB gib twLqwQj | Stamp Act
BZ'w™ 1 wei‘tx ciZev: Kwievi mgq Zvnviv miKviii wei“tx<B
ciZev™ KuigviQ, ABbw PViJA Kiievi K_v w3y Kii bvB]
“vaxbzZvi ci werfFb A%IVIRT msieavb Abigv b Kwievi mgiql
msm~ msieavb ciic3x AvBb th Avt~S cYgb KiitZ cvii bv Zvny
Zvnviv wPSvl Kinr bvB|

msieavb WQ§ RbMiY® “Zix gj AvVBb (fundamental law) | Bnv
IQ§ ckvmKMYiIK ev 1vioi wbevnx weFMiIK wbgSib twLevi ABDb]
18k kZzvaxi Auwk "“kiK tekxi WM TjvKI~ iB wPSvaviv wQj fth
Congress hw~ msieavb cwicsSx tKvb ABb cYgb Kiti, Zvi RDb”
Zwnviv RbMiYir wbbKU “vgx _wKie, Av viZi wKU bqg] 1KS
1790 " kiKi gafiM nBiZ aviYv e JvBiZ _viK] AvVjZ
RbMiY 1 cuZibva inmvie msieavb wetklb KiiiZ Avie Kii |

msieavb % Kuigqv msm~ hi~ tKvb AvBb cYgb Kifi Zte Bnv
teABbx KIR nBie Ges wePviKMY hi™ tmB AvBb cigwM Kii Zie
Zwnvivl feABbx KR Kiite]

tKvb tgvKvI'gvg hLbB tKvb AmvsieawbK AvBibi Dci wbFi
Kiv ng ZLbB mvsieawbK mxgvbv wbaviY Av vgiZi wePvh welq

nBqgv “vovq|
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msieavb F% Kuievi th tKwb ciPév eU Kiuievi ~wgZ
iePviKMiYs, GghbiK hi™ RbMiYi GKwU enr Askl Zvnv KiiiZ
DrmwnZ feva Kii |

Dcii ewyZ bwZ xN Avi jvPbvq Judicial Review Gi TMvovi K_v
Ges iIKFvte GB qgZv h1“iviO1 jurisprudence Gi Ask nBj Ges
Zrci mgM wetki wvevnfFb D"P Av vjZ GB 9qgZv cigM KuitZ
_viK Ges Bnvi mxgvex<Zv wK Zvnv eYbv Kiv nBqviQ|

Commonwealth v. Caton (1782) nBiZ wewFb tgvKvIgvi gva'tg
Judicial Review ZiZi pigieKvk Marbury v. Madison (1803) tgvKvIgvq
cbzyv jvF KiiquiQ fthLvib cavb wePviciZ John Marshall @ nxb
Tvlvg etgb ‘It is emphatically the province and duty of the judicial department to
say what the law is’] McCulloch v. Maryland (1819) ftgvKvigvg cavb
iePvicwZ Marshall et gb, “we must never forget, that it is a constitution we are
expounding.”] Cohens V. Virginia (1821) tgvK T gvgq Marshall mcxgiKviUi
“wgZ matU et jb, “We have no more right to decline the exercise of jurisdiction
which is given, than to usurp that which is not given. The one or the other would be
treason to the constitution.”

Judicial Review Gi 19[{T h=ivi6i mcxgiKvili GB Av wkK
MgZv weitki cvg mKjJ T iki AvvZ MnY KiZt bvg wePvi
ibidZ KiitZiQ]l fviZ, evsjvi k 1 cuwK vibi mcxgiKw GKB
Freavivg AbcwbZ ] Dcti wenrfb 1vigi gva'tg Zvnv AvijvPby Kiv
nBqviQ|

ibtmi>~in ejv hvqg, esjvi Kk 1vd6 GKiU cRvZS, Brnvi 10
e'e nv MYZwSK, GB 1vioi gwjK mveifsg RbMY|] msieavibi
GBifc ciZ'KiU PwivTK “eikd” nBj msieavibi Basic structure] Bnv
ibidZ] ZvnvQuov, wePvi wefviMi  vaxbZv nBj Avi GKiU Basic
structure hvnv qTb Kuievi AvaKvi Kvnvil bBNRvZxg msm™ |

msweavibi1 GB Basic structure b KwiiZ cvir bv]
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GB Dcgnvi itk FviZ, esjvi "k 1 cwK vibi wePvi e’e vq
mvaviYZ Common Law ZZ AbmiY Kiv nq| evsjvi ik GKiwU wjiLZ
I MST= msieavb mnwinqviQ] Bnv controlled ev rigid A_vr
T wieZbxq] veitkl cxiZ AbmiY mviciq] GB msieavb msikvab
Kiv ng] h=iviO6 Federal aiibi ivée'e vie "gb] evsjvi~ ik Bnvi
msieavibi AvlZvg msm ™ xq MYZS we 'gb] Zie h=3i1viéi b'vg
esjvi k ivioil wZbw gingwbZ & ninqviQ, thgb, RvZxqg
msm ™, wbevnx ve®vM 1 wePvi wefM] iviol GB wZbwl vefiM GIK
Actii Fnimvg’ eRvq 1viL ] RvZxg msm™ AvBb cYgb Kii, wbevnx
e WM Zvnv KvhKi Kii Ges wePvi wefM Z v mcxg TKwW
msieavibi Avl Zvq AvBbiU cYgb Kiv nBqgviQ wKbv I wbevnx vefvM
ABb Abmvii miVK fiie KvhKi KuigviQ wKbv Zvnv chieqY ev
b IxqTY KwitZ cvin, Zie, mcxg KW mvaviYZ tKvb msq[a e =i

Avie~ b wetePbv Kvigv Hi‘c c i{9c MnY Kuiqv _viK]

1689 mvj nBiZ h=i1viR" King in Parliament mveiFSg|] wK3S
h=i1vR" BDfiwcqvb BDibqgib ciek Kitevi cii Zvnv ejv hvq
IKbv ZvnviZ mi> n AviQ|] Lord Johan steyn Gi giZ ‘There was a clash
between community law and a later Act of the United Kingdom Parliament. Within the
Community legal order, the Queen in Parliament is not sovereign. Community law is

supreme’.

evsjvi tki msieavb mviciq] h=3iviR"1 Parliament Gi avb
aviYv 1 bwzZ AbmiY Kiitevi GKwW cqgm ninqviQ] h=3iviR"i
cabgsSxi bvg evsjvi iki cabgsSxl miKvi cab] 1wéciZz
NBiZiQb 1voé cavb] 1Zib h=2iviO1 President Gi b'vg wbewPZ bb]

IZwb msm™ m m'MY “vivwbewPZ nBqgv _VviKb]

esjvi“tki RbMYB mveifig] Ab" mKj c waKvix e=
RbMiYi ciZibva efU] 0Avgiv, esjvi~iki RbMY0 th msieavb

iPbv KiigqviQb I MnY KuiqviQb Zvwnv 1bidZFvie evsjvi~ ki
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miev’P ABb] BnB evsjvi~tki tgSijK 1 Organic ABb] Ab” mKj
ABb msieavb mviciql we~"gb I ZvnviT 1 Ae Vb msieavibi 7
Abi"Q” cwi wvi 1 wwdZ Fvite tNvlYv KuigviQ, Ab" th iKvb
ABb msieavibi minZ AmvgAm'cY nBij Zvnv mivmii ewZj

nBie|

GB fcqlvciU msm~ KZK wewaex AvBb 1 wbenx KZciqli
th tKvb c~f{9c hi~ msieavibi minZ AmvgAm'cY nq tmB AvBb
ev Avi"k ev ¢ 19Tc mcxg KW Bnvi judicial review Gi q[gZveij
ewZj ev ultra vires TNvlYv KuitZ cvii | judicial review Gi GB q[gZv
h=iv6 1 FitZi mcxg tKviUl bvg evsjvi~tki mcxg tKviUi l

e~ "gvb 1wnqviQ|

GB mcxg iKW RvZxg msm- 1 wbewnx KZciqli b'vq
msieavibi mié] 1vidi gingwbZ GB wZbw wefWMB GiK Aib’i
ciiciK Ges fKvb GKwU wefiMB Ab”" wefM nBiZ tkdéZi1 bql
tKvb wefviMiB bR itKvb 9qIgzZv bvB] RbMYB mKj 9qIgZvi

Drm] RbMiYi mé msieavibi gva'tg 1 mviciq] Zvnviv qgZvevb |

msieavb nNBiZ DrmwiZ mcxg iKW msieasb KZK c~E
MgZvg qIgZvevb] mcxg iKviUur wePviKMY Zvnvi™ i wbhi=1 mgq
levsjvi~tki msieavb 1 AvBibi i9Y, mg b 1 wbivcEv weab
Kiiel esjgqv kc_ MnY Kiib] msieavibi 7, 26, 101 1 102,
103, 104 1 105 Ab1’Q™ 1 Dctiv= ket _1 KvitY mexg tKviua
Dfq vefwM msieavb ciiciS th fKvb AvBb Bnvi judicial review G
Mg2Zvetj ewzZj KuiiZ cvii] GB 9qgZv mcxg iKviui 9qg2Z2v
muwgZKiY 1 msieavb mstkvatbi tq[{T1 GKB fite cthvR"|

MYZiST vi_ 1 ciqRib wePvi wefiMi GBifc 9qgZv
MYZwSK wetk xKZ| 1vié msL'vWiitdi t "QvPvi qgZv ciqviMi
nvZ nBiZ msL'vVIWINO RbLMYIK 1q[v Kiievi Rb'B msieavb 1

~vaxb wePvi veFWM ciqiRb] cKZciql miKvi 1 RbMiYi1 ga’'Lvib
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iePvi vefviMi Ae vb hvnviZ wePvi ve®WM RbMiYi AvaKvi 1 v _
msieavb 1 AvBb Abmvii 19lv KvitZ cvii |
GB cmi¥ Professor Keith E. Whittington G1 e 1“e” cibavbihvM™ t

The most basic normative question to be asked is whether judicial
supremacy is essential to constitutionalism. Many scholars and judges have
assumed that it is. The Rehnquist Court was clear in identifying the judicial
authority as the ultimate interpreter of the Constitution with the capacity of a
constitution to constrain political actors, who could otherwise alter or ignore the
terms of the Constitution at will as it suited their immediate needs. Likewise, the
Warren Court asserted that judicial supremacy was an “indispensable feature of
our constitutional system.” Challenges to judicial supremacy thus appear to be
attacks on constitutionalism itself. Without judicial supremacy, “the civilizing
hand of a uniform interpretation of the Constitution crumbles” and the “balance
wheel in the American system” would be lost. Many scholars have therefore
been distressed to find that judicial supremacy has not been more widely
accepted and more politically effective. The rejection of judicial supremacy is
tantamount to the rejection of judicial independence. Gerald Rosenberg, for
example, has argued that the judiciary is least likely to resist political initiatives
precisely “when it is the most necessary” to do so, when the Court’s
interpretations are being challenged. The prior assumptions of the judicial
supremacy model of constitutionalism render political pressure on the judiciary
deeply problematic and the supposed foundations of constitutional values quite
insecure. (Keith E. Whittington: Political Foundations of Judicial Review, Page-

13).
25] wbewPb Kigkb t 1t ik wbewPb AbOb Kuievi

GKK ~wqZ wewb Kigkibi | msieavtbi mi3g FviM wbevPb
mspwsS  weavbve gx wgwcex mningviQ] msweavibi 119 Abi’Qi”
ibevPb Kigkibi ~wqZ eYbv Kiv nBqviQ] 119 Abi’Q~ wbzifct
119] (@) woéciZ ct i I msmi i1 wbewPibi RDb”
tRWi-ZwjKv ¢ ZKitYi ZEveavb, wbt~k 1 wogSY Ges

Abifc wbewb cwiPvgbvi “wqgZ wbePb Kigkibi Dci b™
_wKte Ges wbevPb Kigkb GB msieavb 1 AvBbvbhvgx

(K) 1voéciZ cit™ i1 ibePb Abdvb Kiiteb;

(L) msm™-m m"i" 1 wbevPb Abbvb Kiiteb ;
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(M) msmi~ wbewibi Rb" wbewbx GjvKvi mxgvbv
ibaviY Kiifeb ; Ges

(N) vécwZi ci~ 1 Ges msmi~ i wbePibi Rb™ tHvUvi-
ZwjKv ¢ Z Kiuiteb]

(2) Dcii-D= ~“dvmgin wbawiZ ~wgZmgini AiZii=
thifc “wgZ GB msieavb ev Ab” tKvb AvBibi @viv wbawiZ
nBie, ibePb Kigkb tmBifc ~wgZ cvgb Kuiteb]

ZwnvQuov, 126 Ab1’Q~ Abmvii mKj wbenx KZciqi KZe”

ibevPb KigkbiK Bnvi KZe” cvjib meiKg mnvgZv ¢ vb Kiv]

esjvi "k msieavibi cviieB ejv nBgviQ th Bnv GKwU
MYCRVZVSIK evsjvi "k A_vr evsjvi -k 1vidi evcvii evsjvi™ iki
RbMY mveiFSg] ZvwivB G 1t iki GKgvl gwjK]| Zie Znviv
Znvi~ 1 GB mvetFSgZ mivmii cigyM KuiiZ cviib by, Zvnvi~ i
ciZibva msm--m - m'MY gvidr cKvk Kiigv VviKb] msm ™ -m™m"”
ewQqv gjBevi cKO6 cSv nBj wbePb]

AgviTi1 ik GB ibewPb cSvi cPjb GKkZ ermiiil
AvaK|

Lord Ripon T*viZeilid Governor-General nBgv Awmevi cCi
“Resolution of 1882”7 MnY KiZt vbxg miKvi ciZévb_wji DbiZi
Cc 19Tc MnY Kifib|] Bengal Local Self-Government Act, 1885 gvidr iZb
- Zi venkd  vbxg miKvi  veb Kuievi ¢ i9fc jilqv nq] IRjvi
Rb” tRjv few , gnvKgvi Rb” TjvKvj tew Ges BDibqgibi Rb”
BDwbgb Kigwl | tTRjv teviwWi teski fvM m ™ m™ miKvi KZK
gtbvbxZ nBigl wKQ msL'"K m m’ woewPZ nBZ] ftjvKvj Tew
Aek” 1 KQKvy cti wejld nBgqv hvg]|] BDibgb Kuigii m™ m'MY
ibewPZ nBZ] 1919 mvigi Bengal Village Self Government Act @viv
BDibgb Kigwi bvg cwieZb Kiiqv BDwbgb tew Kiv nq Ges 9
Rb m™im"i gia” 3 Rb miKvi KZK gtbvbxZ nBZ , Aeiké 6 Rb

m -m~ BDibgibi Uv- c vbKvix Avaeimx KZK wbewPZ nBZ] GB
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fvie GBi tki AwvaemmxMY 1885 mvj nBiZ 2ZYgj chvig

ibevPibi minZ cwiwPZ wQj |

ZvnvQvov, Government of India Act, 1935, G Avl Zvg 1937 mvij
FviZetli verfFb ci ik wbewb gvidZ cvi T tkK miKvi cizZidZ
nqg] G.TK.dRjjJ nK evsjvi cabgsx wbewPZ nb] Avevi 1946
mvig 1 wbewPib gmijg JxM Fuigam weRq ARb Kii] 1954 mvij
ZvbxSb ce cwK vib wewPb nq] 1970 mvij Z vbxSb
cwK vibi c_g I tkl mvaviyY wbewb nq] KviRB evsjvi~ iki

gbl wbevPtbi mt. FvjFie cinwPZ|

IKQ wKQ bewb msTvsS wefiva DIEvcb nBifj wbevPbx
UvBe 'bvgB Zvnv ib™ WE Kuievi Rb™ hi 6 wQj | vKS mgmwlU Zxe
AVKvi aviY Kii gv_ iv Dc-ibePbiK tK>™ Kwiqv] D= Dc-ibevPb
miVK Fvie cwiPvgbv KiitiZ wbevPb Kigkibi ggwsSK e _ZvB 1Qj
mgmvi gj KviY] wKS fmB mgm'v mgvavb Kiievi ciietZ B
ermi hveZ t kevcx cej MYAb vjtbi giL msieavb (Tigv k

msikvab) AvBb, 1996, wU MnxZ nq|

D= ABibi DiTk  maiiK tKvwo mH~n bvB th msm™ mr
DiTitk' B D= AWBb cYgb Kiiqu GKw wbitcq9] I mod wbewPb
Abbb KiitZ Z vbxSb wbewPb Kigkb 1 miKviii Pig e’ _Zv
ciZieavb KiT GKiU b~ jxg ZEveavgK miKvi MVibi weavb ~“Zix
KyiqwQs |

26| msieavb msikvab-KvnviK eij t msieatb hLb
iPbv Kiv ng ZLbB Bnv aviYy Kwiqv JIqv ng th msweavbiU
WPIKvg Avengb KvgZK we "gb _wKie] KviY msieavb ivioi
g ev fundamental ev basic AvBb | Bnv i1vidi miev’P AvBbl eiU] Zie
hM I mgigi mvi_ ciieZb ng gwbili Avkv AvKvLv, ciqRb

GgbiK mgmvil ] iImB ieeZbkxj mgviRi cigqvRib KLbl1 KLbl
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msieavb msikvaibi ciqRb nBiZ cvii|] Zie msieavibi gj |
tgSi K Ask KLbB ciieZbthwW™ bql

msieavb mvaviY AvBb nBiZ medY c_ K, KviY Bnv nBiZ
vior mKj 9gZ2v DrmwiZ, Ggb wK msikvab Kuievi weavbl |
mvaviY AwBb mstkvab KuitZ iKvb weikl weab bv _wKijl
msieavb msikvab KuiitZ wetitkl Kvhiewa viK, Zie AwjiLZ
msieavb 1 wguLZ nBig 1 hw~ flexible nq, Zite th tKvb mvaviyY
ABibi b'vg RvZxq msm~ ev Parliament Gi mvaviyY tHUFRULIZ
msL" VWi & gZvgiZ Zvnv mstkvab Kiv hvq] GB_uj mcuieZbxq|
IKS th msieavb rigid Zvnvi tKvb weavb mstkvab ev ciieZb KiitZ
ietkl c~t9c MniYi cigvRb ng, Imiq[iT RvZxg msm~ mvaviY
msLVWwitdi gZvgiZi wRIEIZ ciieZb KuiiZ cvii by, "B
ZZxqisk msL'vWiitdéi gzZvgZ cigvRb ng] Tm_wg =~ UGwieZbxq
msieavb |

evs Jvi~ k msieavib msieavb-msikvatbi weavb msieavibi ~ kg
viM Aer Z|] msieavibi weavb msikvatbi 9[gZv 142 Abi’Qif~
eYbv Kiv nBhviQ] mecxg tKwW KZK msieatb cAg mstkvab
tgvKvEgvi ivigi ci 142 Abi’Q~ wbzi‘c t

[142] GB msieavib hvnv e jv nBqviQ, Zvnv miEl -

(K) msmi~ 1 AvBb-@viv GB msieavibi tTKvb weavb msthvRb,
ciieZb, ciZ vcb ev lnnZKitYi @viv mstkwaZ nBiZ cwite;
Zte kZ viK th,

(A) Abiic mstkvabxi Rb™ AvbxZ tKvb wetfji mady
ikibvgvg GB msieavibi tKvb weavb msikvab Kiv nBte
eigqv ~ Uoiffc DijL bv _wKij wejw weitePbvi Rb”
MnY Kiv hvBte by;

(AY) msmi~ i1 fgwU m m’-msL'vi Ab'b ~B-ZZxqvsk
THviU MnxZ bv nBij Abifc tKvb ety maiZ " vibi Rb”
Zvnv ivociZi 1bKU Dc wcZ nBte by;
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(L) Dcwi-D= Dcviq tKvb wej MnxZ nBevi ci mayZi Rb”
ivociZi KU Zvnv Dc wcZ nBij Dc vcibi mvZ v ibi gta”
1Zib wegwliZ meWZ"vb Kiiteb, Ges wZiwb Zvnv KuitZ Amg__
nBig D= fgqvi 1 Aemvib 1Zib wejiliZ molwzZ vb KuigviQb
eigqv MY nBie]]

GLb (mstkvabl I 0mstkwaz0 kit&ai A _ wetePbv Kiv hvDK ]

esjv GKviWgx nBiZ cKukZ le"enwiK evsjv AwFavibl
DigvLZ ka ~wJi woaigilLZ A eYbv Kiv nBqviQ t

mstkvab t weTigKiY, cieTKiY, ms oi (Puil
mstkvab), Fjaws ~xKiY (fjLv
msikvab)
msikwaZ t weTi<xKZ, wbF jxKZ, msikvab Kiv nigfQ
Ggbl
PJiISKv ewsjv ArfFavib Omstkvabl A_ cwitkvab, wewix-

maQv - bv|
Black’s Law Dictionary ( Eighth Edition) G ‘amendment’ A__ wbaijiLZ

Fvie Kiv nBqviQ t

amendment : A formal revision or addition proposed or made to a statute,
constitution, pleading, order, or other instrument; specif, a change
made by addition, deletion, or correction; esp., an alteration in
wording,amendment by implication. A rule of construction that
allows a person to interpret a repugnant provision in a statute as
an implicit modification or abrogation of a provision that appears

before it. US v. Walden377 US 95, 102. n. 12 (1964)

Chambers Dictionary 1Z amendment B amend K&agdiqi wobaigiLZ A __
Kivng t Amendment:

Correction; improvement an alteration or addition to a document,
agreement etc.; an alteration proposed on a bill under consideration; a
counter-proposal or counter motion put before a meeting.

Amend:
to free from fault or error; to correct, to improve, to alter in detail, with
view to improvement (eg a bill before parliament); to rectify, to cure, to

mend, to grow or become better; to reform; to recover.
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Oxford Dictionary and Thesaurus, Edited By Sara Tulloch, 1997 tZ
amendment I amend kKagdiqi woaigiLZ A Kivng t

Amendment:
A minor improvement in a document (esp. a legal or statutory one), an
article added to the US Constitution.

Amend:
Make minor improvements in (a text or a written proposal), correct an

error or errors in (a document), make better, improve.
The Corpus Juris Secundum. G ‘amendment’ B ‘amended” K& _wgi A __
ibaeijiLZ Fvie Kiv nqg t

Amendment:
In general use, the word has different meanings which are determined by
the connection in which it is employed, but it necessarily connotes a
change of some kind, ordinarily for the better, but always a change or
alteration. It has been said that the word implies somethig upon which
the correction, alteration, improvement, or reformation can operate,
something to be reformed, corrected, rectified altred or improved; a
reference to the matter amended; usually a proposal by persons interested
in a change, and a purpose to add something to or withdraw something
so as to perfect that which is or may be deficient, or correct that which
has been incorrectly stated by the party making the amendment; and may
include several propositions, all tending to effect and carry out one
general object or purpose, and all connected with one subject. The word
has been defined or employed as meaning a change of something; a
change or alteration for the better; a continuance in a changed form; a
correction of detail, not altering the essential form or nature of the
matters amended, nor resulting in complete destruction; a correction of
errors or faults; a material change; an addition, alteration or subtraction;
an addition or change within the lines of the original instrument as will
effect an improvement or better carry out the purpose for which it was
framed ; an alteration or change; an improvement; a reformation; a
revision; a substitution; the act of freeing form faults; the act of making
better , or of changing for the better; the supplying of a deficiency.
Amended:

The term implies the existence of an original, a defect therein, and of
certain new facts to be added thereto, or a restatement in a more accurate
and legal manner, so that it is no longer indentical with the original text:

but also it involves the superseding of the original and in this respect is
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to be distinguished from “supplemental” which ordinarily implies only

something added to and to be read with the original.

ZiIKZ Tiqv™ k mstkvab ABib 58 K Ges msieavibi PZ_
fiMi bZb 2K ciii’Qi~ 58L, 58M, 58N 1 580 ADbi"Q _ij
mibieikkZ Kiv nBqviQ] ZvnvQuov 61, 99 1 123 Abi’Q~ msikvab

Kiv nBqgviQ|

cZxqgb nq th xKZ FvieB Dciiv= 58K nBiZ 580 chs
Abt’Q” _uj bZb ¥vie msh= nBqviQ Ges Aeikké 61 1 99
Ab1"Q” _uj AvsikK msikvab Kiv nBgviQ, Avi 123 Abi’Qi i

(3) "dv bzb Ffite cvzZz wcZ nBqviQ|

58K ADbi"Q~ Wb~ jxq ZEveagK miKvi fgqv® gia’
55(1),(2) 1 (3) Abf"Qi~ 1 KvhKwiZv wMZ KuiqviQ] ZvnvQuov,
48(3) AbI"Q- Abmvii cabgsSxi civgk 1 141K(@1) 1
141M(1) ADbI’'Q™ Abmvii Zvnvi ciZ vI[i MnYviS Kvh Kivi
ieavbmgnl AKvhKi1 Kiv nBgviQ|

Rbve Gg AWB dvi‘Kx wbite b Kiib fth Dcinv= xKZ
msieavb mstkvatbi <~ vFweK cuivwZ wnmvie iviéi gj wHRIE
CR/Z3S 1 MYZS ZEveagK miKvi tfgqv™ gia” tjvc cvBquiQ]
ZwnvQuov, 1Zib etjb ZEveawgK miKviii cab Dci~6v ci”
Aemicv3 cavb wePviciZ/iePviciZMiYi wbiqviMi th weab ZiKZ
mstkvabxi gva'tg Pvj Kiv nBqviQ, Zvnvi Kvitb tKejgvl ~jxq
ADbMZ" wetePbvg JBqv D’P Av vjiZ ciZ'K wePviK wbigviMi
tP6v Kiv nBiZ1iQ hvnviZ Fiel iZ whwbB cavb wePvicwZ nDb bv
tKb A_ev whibB Avcxy weftviMi wePviK wnmvie wbigM cvb by
tKb, wzZwb thb wbigMKvgxb 9qIgZvmxb 1IVRbiZK “iji iz
AbMZ e= nigb] BnwQuov, wetivax IVRWbiZK “§ 1 Zvnvi i
AbMZ eixRxexMY ev msev cl mgn cieZx moe  cavb
Dci oviK KwiZ cwZzcql Fweqv Ggb Ki“Pcb el‘e” c vb

KiitZiQb Ges Ggb msev. ciifekb KuwiiZiQb, hvnviZ wePvi
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iefviMi maib 1 ghv™v FjwZ nBiZiQ Ges GKB Kvitb wePvi

iefviMi  vaxbzvl TMZM nBiZiQ|

27| msieavb mstkvab-mvaviY AvigvPbv t ezgwb

tgvKvIgvg msieavibi Tigqv™ k msikvatbi "eazv DIwcZ nBqviQ]
nvBiKvwW we®FviMi Full Bench msieavibi 8, 48, 56 1 57 Abi’Qt i
tKvb mstkvab (amendment) ng bvB eijqv ArfFfgZ cKvk KiigviQ,
IKS 58K nBiZ 580 Abi’Q~ mgn th msweavb mstkvaibi gva’ig
msieavib mibtenkZ nBgviQ 1 msieavibi Dci mibieikZ GB
Abt’Q” _wji cFie 1K Ges GB Abt’Q~ _uj msieavibi tKvb basic
structure Gi minZ mvsNwl K wKbv, hvnv GB tgvKvligvi gj vwePvh
welq, tm maiU ctqvRbxg e vL'v-letklY c~vb Kii bvB] GKvitY
D= 1ivigi Dci wmmxvS c v Kiievi cie ABb 1 msieab

msikvab cmi’z GKw mvaviY AvijvPbv ciqvRb |

GKIU cwzbévb ev msMVibi DiTk", weifb wefwM 1 Bnvi
KgPvixi~i “wgZ 1 KZe", GiK Actii minZ cvi ciiK maiK
Ges mweKFvte ciZzbdbw cuiPvgbvi Rb™ cigvRbxq vwewFb
KvhcYvgx 1 bxZgvgvi mgioiK mvaviY Ai _ Dnvi msieavb eij |
Bnv 1 fki Avcvgi RbMiYi tgiigK 1 MYZuSK AiaKvi mgini

i TvKeP]

vol GKW cizéb ev el cizdédvibi mgid] Bnvi 1~ kxq
I ASRIZK werfFbglLx KgKvU cuiiPvjbv KiitZ cigRbxq tgSij K

bxwZgvgvi mgioiK iviéi msieavb eij |

iePviciZ gnva§~ nweeid ingb 1 AavcK Awbm3agvb
KZK mskKigZ 1 maiw™ Z 0(ABb-kaikvll G OmsieavbiKo

ibaeijwZ Fvie msAwgZ Kiv nBgqviQ (cov-228) t

msieavb we. mvaviY Afi_ msieavb nBj tKvibv ciZdévb
ev msMVb cwiPvgbvi 1gS§ baZgvgv]l ivRWbiZK
ciifvlvg msieavb nBj ivioi tgSj 1 miev’P AvBb]|
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msieavib ivi6i werfFb msMVb cuiPvbvi gl K
bwZgvgv wgwcex _viK] miKviii 9qgz2v 1 ~wqZ,
RbMiYi tgijK AiaKvi, miKvi-cxiZ, werfb miKwi
ciZovb KxFvie ciiPwgZ nBfe, Zvnv msieavib wgicex
_viK] msieavbiK ividi miev’P AvBb ewgqv gvb” Kiv
ng] msieavibi fgS§ bwZgvjvi cric3x tKvibv ABDb
cYxZ nBiZ cvii bvjuigwZ bv ALz GBi K
ietePbvg msieavbiK "B tkYxF= Kiv ngq| AiaKvsk
t7iki msieabB wgiLZ 1 MSF3] Avevi msieab
AigwLZl ng|] wKQ tgSiijK AvBb, c_v,ce-AirFAZy
msieavibi giZv MY" nq] thme msieavb mvaviyY
ABibi giZv AvBbm¥v ciieZb KwiiZ cvii, tm_uj
mcwvieZbxgq] Avi thme msieavb msikvab KwitZ veikl
ee v MnivYi cigiRb nq, AwBbm¥fv mvaviyY
msL ' WMiitdi gZvgiZi wFREfZ ciieZb KuitZ cvii by,

Tm_uj ~®uwieZbxg msweavb |

Professor O. Hood Phillips wgwLZ Constitutional and Administrative Law
MiS msieavbiK wbaijiLZ Fvie wPiTZ KiigqiQb (cov-5) t

“The word “constitution” is used in two different senses, the abstract and
the concrete. The constitution of a state in the abstract sense is the system of
laws, customs and conventions which define the composition and powers of
organs of the state, and regulate the relations of the various state organs to one
another and to the private citizen. A “constitution” in the concrete sense is the
document in which the most important laws of the constitution are

authoritatively ordained.”

cKZ civl h=3i1viR"1 TKvb wjuLZ msweavb bvB | Bnv gjZ
AigiLZ nBij 1l Brnvil KZK fgiWjK mvsieawbK ~ujj iwnqviQ,
thgb, Magna Carta (1215). Petition of Right (1628) 1 Bill of Rights (1689)] Lord
Chatham Gi giZ D= mvsieawbK “wuj J _uj ‘together constitute the Bible of
the English Constitution’ | ZvnvQuov, 1vidi cigvRb Abmvii werfb
mgiq Bnvi mvei®Sg King in Parliament AvBb cYgb Kuiqv _viK]
ZvnvQvov, Bnvi cvPxb Custom (c_Vv) B mg> Convention (mvsieawbK

ixZ ev HiZn™) twinqviQ|

G maiU Professor K.C. Wheare et j bt
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The British Constitution is the collection of legal rules and non-legal

rules which govern the government in Britain. The legal rules are embodied in

statutes like the Acts of Settlement ............... the various Representation of the
People Acts............. the Judicature Acts, and the Parliament Acts of 1911 and
1949........ orders and regulations issued under the prerogative or under statutory

authority; and they may be embodied in the decisions of courts. The non-legal
rules find expression in such customs or conventions as that the Queen does not
refuse her assent to a bill duly passed by Lords and commons or that a Prime
Minister holds office because and for so long as he retains the confidence of a
majority in the House of Commons. All there rules are part of the British

Constitution.” ( Modern Constitutions page-1-2) |

GKB Tvie New Zealand B Israel ivioil TKvb wjiLZ mswieavb

AbTIK wgiLZ 1 MSF3 msieavb maiU Professor Wheare

etjbt

‘The Constitution’ then, for most countries in the world, is a selection of the
legal rules which govern the government of that country and which have been

embodied in a document. (Mordern Constitutions, page-2) |

th mKj§ msieavibi Ask_uj mvaviY AvBibi b'vg msm~™ KZK

mniR ciieZbxq Ges msieavib eiYZ wetkl e’e v MniYi gva'ig

th mKj msieavb ciieZb thvM™ tmB wFIEIZ 1 msieavbiK flexible 1

rigid GB "B tkYxtZ we¥= Kiv hvg] Dciiv= ifcK bvg_uj Lord

Bryce Zvnvi Studies in History and Jurisprudence MiS ¢ ~vb KwiqviQb |

A.V. Dicey Zvnvi Law of the Constitution (10" edition) M3S “flexible’

msieavb maotU eijbt

“one under which every law of every description can legally be changed with
the same ease and in the same manner by one and the same body.”

‘rigid’ msieavb maiU 1Zib etijbt

“one under which certain laws generally known as constitutional or fundamental

laws cannot be changed in the same manner as ordinary laws.”

msieavibi tkYxFi= moiU Professor K.C. Wheare et j bt
“Constitutions may be classified according to the method by which they may be
amended. We may place in one category those constitutions which may be

amended by the legislature through the same process as any other law and we
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may place in another category those constitutions which require a special

process for their amendment.” (Modern Constitutions, page-15) |

msieavb msikvab mowKZ AvigvPbvg h3i1viéi D vniY
LeB cvmsiMK |

cieB DijL Kiv nBgviQ th h=3i1viér vaxbZv hixi mgq
Continental Congress Bnvi Articles of Confederation gvidr Kigvbx 1vO_ujgi
“wgZ, KZe” 1 mauK wYg Kiv nBquQj | cieZxiZ h3i1vioi
msieavb iPbv Kiv nBj ] GB msieavb maiU US Supreme Court TNvIYv

Kiit

“The Government of the United States was born of the Constitution, and

all powers which it enjoys or may exercise must be either derived expressly or

by implication from that instrument” (Downes V. Bidwell,1901, 182 US 244,

288) (Quoted from Cases on Constitutional Law by Professor Noel T. Dowling,
Fifth Edition 1954, page-398).

Bnv GKwW rigid msieavb A_vr msikvab ev cwieZb KiiiZ
ietkl e’e vi ciqiRb] msikvatbi D= weikl e’e v msieavibi
cAg Abi"Qi~ eYbv Kiv nBquiQ] BnviZ ~Bw avici gva’ig
msieavb msikvatbi K v ejv nBqviQ] ZvnvQvov, msikd State Gi
AmoiZtZ Senate KIq[ State ciZibvaZiZ tKvb ZviZg’™ msikvabxi
gia’'tgl Avbgb Kiv hvg bv] Congress Gi1 q[gZvi GB mxgvex<Zyv

h=3i1vio1 msieavibB vjicex ningviQ]|

Cc_g gnvhx 1 wWZxq gnvhixi ASeZxKvjxb mgiq BDifivic
el msL'K bZb iv6 Rb! jJvF Kifi] GB ft k_wji ciZ'KwWiB

nguLZ msieavb 1wngviQ |

mvaviYZ AigiLZ msweavb _uj flexible Ges wpiLZ 1 MSTF=3
msweavb _w§ rigid nBgv _viK] Zte Brnvi ewZpgl ningviQ]
Singapore Gi msieavb wjwLZ nBigl Bnv mouaYFvie flexible]
Australial ciZ'KwU State Gi wjiLZ msieavb _wKijl Bnvi fekxi

WM weavb _wg flexible |
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German Federal Republic Gi msieavibi KZK Ab}i’Q~ Ges Republic

of Cyprus Gi KZK gj Ab1’Q~ AcwieZbxq |

hi= 1 msweavb cuvieZibi weia e'e vi Dci wRIE Kiiqgv
BnviK bvbv *vie TkYxF= Kitevi cgm Jlqgv nBgviQ wKS
cigviMi t9T{T AibK mgigB Bnv msiké ivioi cKZ MYZ3 PPvi
DctiB Zvwnv gjZt wbFi Kii ] GKiU mZ'Kvi MYZwSK i1vié GKuU
mvaviY AvBb weraex Kiievi cie AibK mgigB RbgZ hwPB Gi
ee v Jlgu ng Ges msmif~ Zvnv PjiPiv wvePvi weiePbv Kiv nBqv
_ViK wKS wjiLZ msieavb _vKv miZ1 AfbK 1vié Bnvi msieavb
ciieZitb tZgb tKvb MYZwSK PPv cii jwIIZ nq bv]G cmi’ O.
Hood Phillips G1 gSe't
.............. for it depends on political and psychological factors . It may
be more difficult to pass a British statute amending the law relating to
the sale of intoxicating liquors or the opening of shops on Sunday than to
pass a French statute reducing the period of office of the President of the

Republic from seven to five years.” (Constitutional and Administrative

Law, Seventh Edition, page-7)

G evcevti evsjviTiki ArFAZY Avill gguwsSK] Brnvi GKiU
rigid msieavb iwnqviQ] WKS GLvib mvgiiK kvmKMY cvgmB (i~ k
i Kvievi ZwMi~™ msieavb einfzZ 1 Akeafiie ivoxq TgZv
"L Kiib Ges meaY GLiZqgvi venxb 1 teAvBbx Fvie wbiRi™ i
ctqURb igUBevi Dilik™ cQ>"gZ msieatb KvUviQov Kuiqy
_viKb] nv/bv tviU cvg kZ vM tHU Zvnvi~ 1 ciq] cto] Zvnviv
ibidZFvite vocuZ wbewPZ nb] msmi~ I Zvnvi IVRWbiZK " j
e wZpgnxbfiie wecgZzg msL'vwWwid Avmb jJvF Kii] Zrcri,
msmi~ 1 c_g Alatekibi c_g wbB KigK wgibiUi gtav
msieavibi msikvab_uwg Aejxjvirtg msieavibi Ask nBqv hvgl
GB NUbvejx Avgiv msieavb (cAg mstkvab) ABb 1 msieavb

(mRg mstkvab) AvBb Gi t9{T cZ"1 KuiqwQ |
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hvnv NDK, mKJ rigid msieavibi 19T msieavb msikvatbi
leavb msieavibB ch= i1vLv nq] h3iviéi msieavitbi cAg
Ab1’Qf~ msieavb msikvab Kuievi weavb mibteikZ Kiv nBqgviQ
Zwnv Dcit AvigvPby Kiv nBgviQ|

msieavibi mvaviY Pwi T ma§tU Professor K.C. Wheare ef j bt

“Constitutions, when they are framed and adopted, tend to reflect the
dominant beliefs and interests, or some compromise between conflicting beliefs
and interests, which are characteristic of the society at that time. Moreover they
do not necessarily reflect political or legal beliefs and interests only. They may
embody conclusions or compromises upon economic and social matters which
the framers of the Constitution have wished to guarantee or to proclaim. A
Constitution is indeed the resultant of a parallelogram of forces-political,
economic, and social-which operate at the time of its adoption.”

(Modern Constitutions, page-67)

msieavb ciYZwWY, tTm th 1t ikiB nDb, wbtmPH~in Zvnviv
Abx, _Yx 1 alUzZ evw= | K3 Brvl A xKvi Kiv hvg bv th
Zvwnviv ZvnviT 1 hiMi cizZibvaZ Kiib] Zvnviv Zvnvi~ 1 hiMi
" Kb, wPSvaviv I ZLbKvi cwiv wZiZ ivioil cviqiRbiK AMwaKvi
c Vb KiZt msieavb 1Pbv KitquwQigb] mgigs minZ wPSvaviv 1
ciqvRibi ciieZb nBiZ cvii] TmB ev eZvi wbwifL AibK mgqgB
msieavb msikvab mgiqi “vex nBqv “vovBiZ cvii] tmB mave Zvi
K v miiY iwLgvB msieavb ciYZWMY msieavibB Bnv msikvab

Kitevi weavb 1 cxiZ ijwcex Kiib]

GB cmiY Professor Carl J. Friedrich efjb t

“No “countervailing power” or other amorphous influence, no matter
how effective, satisfies the requirements which the concept of a constitution is
meant to denote. The ideological justifications for such a system, as well as the
thoughts associated with its practice, embody the meaning of constitutionalism.
Although some of these ideological and behavioral projections have treated a
constitution as a static given, as something which never or very rarely changes, a
constitution is, on the contrary, a living system. To be sure, the basic structure or
pattern may remain even though the different component parts may undergo
significant alterations. How very different is the American Congress today than

it was after 1787; how profound are the alterations which the British Parliament
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has undergone during the same period! And yet, both still constitute vital parts
of the evolving constitution.”

(Carl J. Friedrich : Constitutional Government And Democracy, page-29 nB1Z
DxZ)

Professor K.C. Wheare msieavb msikvab jJBqgv GB *vie ck

DIvcb Kiibt

“If it 1s almost a platitude that Constitutions are the product of their
times, it is also true that times change. Do Constitutions change with them? How
rapidly do they change, and by what processes? Does it happen often that there
is grave disharmony between a Constitution and the society whose political
processes it is intended to regulate.?”

(Modern Constitutions, page-70)
th tKvb mstkvabx AvBibi "eaZv wePvi KviiZ tMij AvBbwUi

gj DiTK" ev Pith and substance ietePbv Kiv Ri“ix] Pith and substance

Gi heaZvi DctiB ABbiUil "eaZv AtbKisikB wbFi Kii |

Attorney General for Canada V. Attorney General for Ontario 1937 AC 355
tgvKv I 'gvg Employment and Social Insurance Act, 1935, Gi gva’'tg bvMii K
AlaKvi qb Kiv nq eijqv “vex Kiv nBij Privy Council AvBbiUtK
Akea TNvlYv Kii | Lord Atkin Zvnvi ivig eijb (cbv-367)t

................... Dominion legislation, even though it deals with
Dominion property, may yet be so framed as to invade civil rights within
the province, or encroach upon the classes of subjects which are reserved

to Provincial competence. It is not necessary that it should be a colorable

device, or a pretence. If on the true view of the legislation it is found

that in reality in pith and substance the legislation invades civil rights

within the province, or in respect of other classes of subjects otherwise

encroaches upon the provincial field, the legislation will be invalid”
(Atavtily c~E)

Dciiv= tgiKvigiq ZIKZ AwBbiU wetePbvg t~Lv hvg th
Bnvi cKZ pith and substance IQJ ci tki1 bvMii K AinaKviit ciicsSx|

GB KvitYB ZvKZ AvBbiU Akea tNvlYv Kiv nq|
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Gallagher V. Lynn 1937 AC 863 1gvKvIgvg im>=vS ng th AvBb m¥y
tKvb Akea welq e Z jJBqgv tKvb AvBb weiaex KuitZ cvii bv]
Lord Atkin et jb (cHv-869-70)t

“It is well established that yvou are to look at the ‘“true nature and

character of the legislation” Russell v. The Queen (I)  the pith and substance of

the legislation.” If, on the view of the statute as whole, you find that the

substance of the legislation is within the express powers, then it is not

invalidated if incidentally it affects matters which are outside the authorized

field. The legislation must not under the guise of dealing with one matter in fact

encroach upon the forbidden field. Nor are you to look only at the object of

legislature. An Act may have a perfectly lawful object, e.g. to promote the

health of the inhabitants, but may seek to achieve that object by invalid methods,

e.g., a direct prohibition of any trade with a foreign country. In other words, you

may certainly consider the clauses of an Act to see whether they are passed “in

respect of”” the forbidden subject.” (Afaviilv c~E)

cieB DijL Kiv nBqviQ th h=ividoi msieavb wgwLZ I rigid]
Dnvi cAg Abi’Q~ msieavb msikvab mspws | gj msieavbiUiZ
tgwu 7(mvZ) W Ab1’Q™ m1wnqviQ] msieavb 1wPZ 1 MnxZ nq
1787 mvigi 17B tmiboi ZwiilL | AZtci, GK GK Kiiqgv
cv=b 13w Kijvbx-A%ivo_wj msieatb Abigv™ b (Ratification) Kii |
msieavibi gj 7w Abi"Q° KLbl msikvab ng bvB | msikvabx
gvidr c_g 10U Ab1'Qf i mshi=mKiY Abigw Z nBqy
msieavibi Ask nq 1791 mvigi 15B wWimzair ZwifiL] GB
mstkvabx_wjiK gvbili tgijK AvakKvi i9vi_ Avbgb Kiv
nBauQj | GB KvitYB GB ~kiU Ab$"Q~tK ejv nqg The Bill of Rights|
AZtci, MZ tmvgqv "BkZ ermii gvl 17w mstkvabx Avbv nq]

A%IVO_wj Abigv itbi ci msikvabx_ug 1 msieavibi Ask nBqv

hvg

MZ tmvgqv "BkZ ermiii BiZnvim h=1voiK puxZ  vm mgm'y,
Mnhx>, A_kbiZK mgm’, wWZxq gnvh>x BZw  AibK eo eo
msZUKv AiZewnZ KuiiZ nBgviQ wKS gj msieavb maayY AqZ

ingviQ] eiA mstkvabx_uj msieavbiK Avil gingwbZ KiiquiQ]
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GB KvitY tKvb tKvb msikvabxi Abigv tbi c>xwZzMZ welq jBqgv
tgvKvI'gy nBfj I msikvabxi welqe  jBqv KLbl iKvb tgvKvIgv
ng bvB | GB KvitY tKvb msitkvabxi vires ev "eaZv _gBqv US Supreme

Court Gi1 IKvb ivq T~ Lv hvq bv |

h=1vié1 msieavibt fcqvciU McCulloch V. Maryland (1819)
tgvKvI'gvq cavb wePvi ciZ John Marshall msieavb maiU eijbt

“A Constitution, to contain an accurate detail of all the subdivisions of
which its great powers will admit, and of all the means by which they may be
carried into execution, would partake of the prolixity of a legal code, and could
scarcely be embraced by the human mind. It would probably never be under
stood by the public. Its nature, therefore, requires, that only its great outlines
should be marked, its important objects designated, and the minor ingredients
which compose those object be deduced from the nature of the objects
themselves.” (Robert E. Cushman: Leading Constitutional Decisions, 13"

Edition, Page-10)

msieavibi KZZ mouiK Professor K.C. Wheare e1 j bt

“If we ask what moral basis a Constitution can claim as law the answer
would seem to be that it can command the authority which all law commands in
a community. Whatever theory of morals may be invoked to determine and
define obedience to the law will apply also to the law of the Constitution. But
we may go further than this and say that there is an argument for asserting that a
Constitution can command obligation on an additional ground. It is, by its

nature, not just an ordinary law. It is fundamental law, it provides the basis upon

which law is made and enforce. It is a prerequisite of law and order. There is

indeed a moral argument for saying that a Constitution commands obedience

because it is by its nature a superior or supreme law. This argument represents,

in the moral field, the logical argument adopted in the legal filed by Chief

Justice Marshall in Marbury V. Madison. A Constitution cannot be disobeyed

with same degree of lightheartedness as Dog Act. It lies at the basis of political

order; if it is brought into contempt, disorder and chaos may soon follow.

Just as, in the legal sphere, the logical argument for a Constitution’s

being supreme law supplemented by the argument that the people, either directly

or through a constituent assembly, is a supreme law-giver, so also in the moral

sphere it is sometimes argued that a Constitution commands obligation because

it expresses the will of the people. What the people has laid down is binding

upon every individual”.
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(Modern Constitutions, page-62-63) (AtaviilLv c~E)

msieavb msitkvab moUiK Professor K.C. Wheare Avi I ei jbt
“Constitutions are influenced by what people think of them, by their
attitude to them. If a Constitution is regarded with veneration, if what it

embodies is thought to be prima facie right and good, then there exists a force to

preserve the Constitution against lighthearted attempts to change it. Though the

formal process of amendment is there, it will be seldom and hesitatingly

invoked. The Constitution of the Untied States occupies some such position in

the evyes of the citizens. They regard it with great respect, if not with veneration.

In natural reaction to this attitude, those who wish to see the Constitution
amended are led to speak with exasperation of the Myth’ of the Constitution
which opposes so strong a resistance to attempts to carry through even minor

reforms.” (Modern Constitutions, page-77) (AfavtilLyv c~E)

msieavb mstkvab cmi%: Kibwwi AFAZvI eYbv Kiv hvBtZ
cvii ] vesk kZwai Tk “kiK mgM ci_ex evex A _WbiZK g~y
Avia nq] Kwbww GB g> vi 1kKvi ng Ges Kvbww miKvi g>~v
tgvKvie jvg bvbvijc c iq9fc jBiZ eva’ nqg] Tt iki A_kbiZK
Ae Vi DbiZ Kit cvi wkK miKvi _ujiK1l Aw_K mnvgZv c vibi
cigvRb nq| 'KS Kvbww miKviii mvsieawbK qIgZvi gia” _wKqyv
Hilc A_biZK c i9fc MntYi mihwWw wQj bv] GgZ Ae vq

1940 mvig Kvbww miKvi Bnvi msieavb msikvab KiiiZ eva” nq|

GB fvie mvaviYZt cigvRibi ZwMi~™ msweavb msikvab Kiv
nql Zie tKvb ABb cYxZ nBij ev msieavb msikvab Kiiqv TKvb
ABb cYxZ nBij Zvwnv gj msieavibi minZ mvsNul K wKbv, tmB
iePwiK ~wqZ mcxg tKviUil Dci b™ | Marbury V. Madison (1803)
tgvKvI'gvq cavb iePviciZ John Marshall et j bt

“It is emphatically the province and duty of the judicial department to

say what the law is. Those who apply the rule to particular cases, must of

necessity expound and interpret that rule. If two laws conflict with each other,
the courts must decide on the operation of each.

So if a law be in opposition to the Constitution; if both the law and the
Constitution apply to a particular case, so that the court must either decide that

case conformably to the law, disregarding the Constitution; or conformably to
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the Constitution, disregarding the law; the court must determine which of these
confliction rules governs the case. This is of the very essence of judicial duty.
If then the courts are to regard the Constitution; and the Constitution is

superior to any ordinary act of the legislature; the Constitution, and not such

ordinary act, must govern the case to which they both apply.” (Professor John B.

Sholley : Cases on Constitutional Law, page-39, 48) (AtaviilLv c~E)

1950 mvij FviiZi msieavb KvhKix nq| fvitZi vaxbZvi
ci ciB KIK 1 cRvmaviibi Kjvbvi_ Rwg vix c_v wegilmn
Kul-fig moUxq werfb ABb cYgb Kiv nq] H AWBb_uji
mvsieawbK “eaZzv JBqv wewfFb 1viR"1T nBiKviU ed msL'K
tgvKvI'gv nBij miKviii fig ms vi cviKibv evavM™ nBqv cio]
fig ms vi ~“Z AWMBQgv jBevi Dilik™ 1951 mvij WifZi
msieavibi c__g msikvabx The Constitution ( First Amendment ) Act, 1951
gvidr Article 31A, Article 31B 1 Schedule IX msieavib msh= Kiv nq]l
GLvib DijL", msieavibi 368 Abi"Qi~ eivZ weikl Kvhiewa
mviciql FviZxq Parliament Gi Dci msieab msikvatbi 9q[gZv
(constituent power) AwCZ 1wnqviQ | Shankri Prasad Singh Deo V. Union of India
AIR 1951 SC 458 tgvK T gwUiZ FviiZi mcxg TKW msieavibi Dciiv=
msikvabx_wg 1 mvsieawbK %eaZv mec_g wetePbv Kii] wefivaiu
TviZxg msieavibi 13(2) AbI’Qf” enyZ ‘law’ k&wi AvlZvqg
mvsieawbK ABb I AST= 1Kbv ZvnvB gj vefeP  welq wQjg | Tbvbx
AIS mcxg tKW mvsieawbK AvBb D= ‘law’ kawi AST= bq
eijqv ZIKZ mvsieawbK msikvabxwlU "ea eigqv ivq c vb Kifi|
cZxggvb ng th tglij K ArlaKvi I msieavibi 368 Abf{’Q mn D3
Abt"Qt~ ewZ wetkl Kvhiewa mviciq] Parliament msieavibi th tKvb

Ask ev weavb mstkvab KwitZ qgZvcvi3 |

28] msweavb mstkvab 1 Basic Structure ZZ t

cwK vibi c_g msieasb 1956 mviji 23tk gwP ZwiiL

KvhKix nqg|
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cvi kK msm~ PjvKvgxb mgq MFYi Zvnv Fwequ w iZ
Mgzvevd Kby GB mvsieawbK ck jBqgv cwK vibi #vociZ
cwK vb mcxg tKviUi gZvgZ RwbiZ Pwngv GKiU Reference tCciY
Kvitg MFYi Gi tmBifc tKvb qgZv bvB eigqv mcxg KW gZ
cKvk Kti] cab wePviciZ Muhammad Munir Zvnvi gZvgZ c Vb
Kvij wbievl“ gSe” Ktib (Reference by the President PLD 1957 SC219=9
DLR SC178) (cév- 190 DLR) t

“33. e The Constitution defines the qualifications which a
candidate for election to the Provincial Assembly, or a voter in a constituency
for such Assembly, must possess; but Mr. Manzur Qadir would give to the
President under Article 234 the power to destroy, though for a temporary period,

the very basis of the new Constitution by claiming for him the power to form the

constituencies and to order the preparation of electoral rolls in direct violation of

the Constitution merely to implement the decision of a Governor.”
(AtavtilLy cE)

Dctiv= e=3te” ‘the power to destroy...... the very basis of the new
Constitution’ K_v_uj wetkl ciYavbthvM | msieavibi th wKQ tgSij K

ielq _wKiZ cviit ZvnviB GKW Bw2Z Dciiv= gSe” nBiZ cvlqy

hvg |

Muhammad Abdul Haque V. Fazlul Quader Chowdhury PLD 1963 Dhaka 669
tgvKvI'gvgq wePvicwZ Syed Mahbub Murshed msieavibi tk6Z mwoiU
ibtev= gSe” Kiib (cbv- 695)t

53, A Constitution is a solemn and sacred document of

seminal and supremel consequence,_ partaking the nature of almost scriptura

sanctity, embodying, as it usually does, the final will and testament of the

sovereign authority that resides in the people and providing the manner and

norms of the Government of a nation. It therefore, assumes something of the

immutability of the laws of the Medes and the Persians. It is not subject to easy

change which is usually effected by a special and somewhat difficult process. In

the present Constitution the provisions with regard to “amendment” of the

Constitution have been enumerated in Articles 208 to 210. We may note that it

requires a two-thirds majority of the Legislature to effect an amendment in the

constitution.” (AfaviiLv c~E)
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cwK vibi 1vociZ KZK tcuiZ Reference G cavb wePviciZ
Muhammad Munir G1 Dcti ewZ gSe’ DijL Kuiqv wePvicuiZ Syed
Mahbub Murshed e=e” 1viLb (cbv- 698 M) t

02 The aforesaid dictum of the Supreme Court of Pakistan is a

pointer that in the case before us the power of “adaptation” does not extend to

the wiping out of vital provision of the Constitution to implement a decision of

the members of the Assembly who were invited to be Ministers.” (AfaviiLv
c E)
Dctiv= e=fe” ‘....a vital provision of the Constitution’ K_v_uj

. 1"ZcY | msweavibil th ‘vital provision’ mwnqviQ Zvnv wePvicwZ

Murshed Gi Dctiv= gSe’ nBiZ cZxqgvb nq|

ZvnvQuov, 1IVRkbiZK mgm™v mgvavibi Rb™ msieavb msikvab
Kiv hvg bv Bnvl wzZwb Zvnvi ivig DijL Kiib (cbv- 704)

“78. The text of Article 224 (3) is very clear and unambiguous. It does

not permit alterations of the provisions of the Constitution for a solution of a

political situation brought about by some members of the National Assembly

who refused to accept appointments as Ministers, if such appointments entailed

cessation of their membership of the Assembly.” (AtaviilLy c~E)

Dciiv= 1vigi wei“tx cwK vb mcxg tKviUu Avexj nql
Avcxigi ivig (PLD 1963 SC486) cavb wePvicwZ A.R. Comelius efgb
(cbv-512) t

“The impression is clear and unavoidable that the ground of expediency
was based on a desire to accede to the wishes of certain persons, probably a

fairly small number of persons, but the Constitution was not intended to be

varied according to the wishes of any person or persons. Anything in the nature

of “respecting of person”, unless provided by the Constitution itself, would be a

violation of the Constitution, and if the Constitution were itself altered for some

such reason, and that in a substantial, and not merely a machinery aspect, there

would clearly be an erosion, a whittling away of its provisions, which it would

be the duty of the superior Courts to resist in defence of the Constitution. The

aspect of the franchise, and of the form of Government are fundamental features

of a Constitution and to alter them, in limine in order to placate or secure the

support of a few persons, would appear to be equivalent not to bringing the
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given Constitution into force, but to bringing into effect an altered or different

Constitution.” (AfaviiLv c~E)

Dctiv= e=3fe” ‘The aspect of the franchise, and of the form of,
Government are fundamental features of a Constitution’ gSe” mvsieawbK ¥vie
AZ'S _1'ZcY | msieavibi fth ‘fundamental feature’ mwnqviQ ZvnvB
Dciiv= gSe’ nBiZ cKvk cvql

v6ciZ KZK tciiZ 1957 mvij i Reference TgvKvEgvq Dcii
Dx<Z cavb wePviciZ Muhammad Munir G1 gSe” DijL Kuwiqgv Cornelius

CJl.eijb (cbv-512)t

“ In that passage, there clearly appears a determination on the part of the

Court to resist any attempt to manipulate the constitution in order to suit a

particular person, and at the same time to insist that nothing should be permitted

which derogates from the “very basis” of the Constitution or is in direct

violation of the Constitution.” (AtaviiLv c~E)

cab wePviciZi Dcinnv= e=tfe” ‘the “ very basis” of the
Constitution” K_v_wg Dwqv AwmqviQ hvnv mvsieawbKfvie AZ'S
_1"ZcyY|]

GKB Avcxj tgvKvI'gvg wePviciZ Fazle-Akbar cavb wePviciZi

minZ GKgZ fcvlY Kuiqv etjb (cbv-524)

“From the language of the Article it is abundantly clear that this Article

was never meant to bestow power on the President to change the fundamentals

of the Constitution. Our Constitution has provided for a Presidential form of

government and the President by the impugned order has introduced a semi-
Parliamentary form of Government. As already stated, this Article 224(3) was

never meant to bestow power on the President to change the fundamentals of the

Constitution. However wholesome the intention and however noble the motive

may be the extra-constitutional action could not be supported because the

President was not entitled to go beyond the Constitution and touch any of the

fundamental of Constitution.” (AtavtilLv c~E)

Dciiv= e=fe” ‘the fundamentals of the Constitution’ kK& _wg 3(Zb)
evi DiVqv AwmqviQ] msieavibi th tgSij K wKQ welge  minqviQ

Zvnv Dcinv= e=3e” nBiZ ciZzfvZ nBiZiQ|
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iePvicwZ Hamoodur Rahman Zvnvi i#vig msieavb 1 msieavb
c”E mvetFSg TMgZv matU etjb (cov- 535)t

................ The fundamental principle underlying a written Constitution
is that it not only specifies the persons or authorities in whom the sovereign
powers of the State are to be vested but also lays down fundamental rule for the
selection or appointment of such persons or authorities and above all fixes the

limits of the exercise of those powers. Thus the written Constitution is the

source from which all governmental power emanates and it defines its scope and

ambit so that each functionary should act within his respective sphere. No power

can, therefore, be claimed by any functionary which is not be found within the

four corners of the Constitution nor can anyone transgress the limits therein

specified.” (AfaviiLv c~E)
1vociZ KZK “difficulties’ AcmviY cmi's wePvicwZ Hamoodur
Rahman etjb (c6v-536)t

“It could, in may view , have no possible relation to a difficulty which
arose de hors the Constitution, as for example, a political difficulty which

necessitated an alteration in the basic structure of Government as originally

contemplated by the constitution.”(AtaviilLv c~E)
Dciiv= e=3te” GB mec_g ‘basic structure’ K_wU e’enfZ nq
hvnv mvsieanbKfvie LeB _ 1“ZcY|]

wZub msweavibi gj welge  (main feature) matU etjb (cov-
538)t

“The main feature of the Constitution, therefore, is that a Minister should

not be a member of the House, he should have no right to vote therein, nor
should his tenure of office be dependent upon the support of the majority of the
members of the Assembly nor should he be responsible to the Assembly. This is

an essential characteristic of a Presidential form of Government and Mr. Brohi

appearing on behalf of the respondent has called it the “main fabric” of the

system of government sought to be set up by the present Constitution. An

alternation of this “main fabric”, therefore, so as to destroy it altogether cannot,

in my view, be called an adaptation of the Constitution for purpose of

implementing it.” (AtaviiLv c~E)
Dciiv= e=3fe” msieavb cmils ‘main feature’ B ‘main fabric’

k&a_wj e’enfZ nBqgviQ hvnv mvsieawbK _ i“Z enb Kifi |
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cZxggvb ng, msieavibi th tKvb tgiijK ielqg _wKiZ cvti
tm matU mec_g cwK vibi XvKv nvBiKwW I cieZxtZ mcxg tKwW

DijL Kti|

Sajjan Singh V. State of Rajasthan AIR 1965 SC 845 tgvK I'gvgq FviZxq
mcxg TKvUJ Constitution (Seventeenth Amendment) Act, 1964 TK "ea tNvlYv
Kii ] wKS wePviciZ M. Hidayatullah B JR. Mudhalkar Zvnvi~ 1 c_K
c_K iviq msieavibi basic feature mstkvab Kiv hvg wKbv Zvnv §Bqv
mskq cKvk Ktib] wePviciZ Hidayatullah msieavibi 368 Abi"Qi~ i

ciimi ev ewd AvijvPbv Kiib]

GKB cmi. cwK vb mcxg tKviUi Dcii eiwyZ ivq DijL
Kwiqv wePvi ciZ Mudhalkar et jb (c6v-864)t

“(59) The Constitution has enjoined on every member of Parliament
before entering upon his office to take an oath or make an affirmation to the
effect that he will bear true faith and allegiance to the Constitution. On the other
hand under Art. 368 a procedure is prescribed for amending the Constitution. If

upon a literal interpretation of this provision an amendment even of the basic

features of the Constitution would be possible it will be a question for

consideration as to how to harmonies the duty of allegiance to the Constitution
with the power to make an amendment to it. Could the two be harmonised by

excluding from the procedure for amendment, alteration of a basic feature of the

Constitution?”

“(66) Before I part with this case I wish to make it clear that what I have
said in this judgment is not an expression of my final opinion but only an
expression of certain doubts which have assailed me regarding a question of

paramount importance to the citizens of our country: to know whether the basic

features of Constitution under which we live and to which we owe allegiance are

to endure for all time — or at least for the foreseeable future — or whether they
are no more enduring than the implemental and subordinate provisions of the

Constitution.” (AfaviiLy c~E)
Golak Nath V. State of Punjab AIR 1967 SC 1643 1gvKvIgwU 11(GMvi)
Rb wePviciZz mgbigq mcxg tKviUi GKiU enEi teA rbvbx Kti |

Golak Nath tgvKvIgvi cie mcxg iKviUi ArfgZ wQj th Parliament
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msieavibi 368 Abi"Qi~ i kZ miciM tgWjK AlaKvi 1 368
Abi’Q " mn msieavibi th fKvb Abi"Q~ msikvab KuwiiZ qTgZvevb,
WKS Golak Nath TgvKvIgvi ivg GB AwrfgiZi ciieZb Avib] D=
tgyKvIgvg wePviKMiYl 6-5 MiidoZvgq msieavb mstkvatbi cik
citei mKj ivq_ug AuZi" 6 (overrule) ng] tNvlYv Kiv nqgq th
msieavibi ZZxq FviM elYZ tgiij K AvaKvi mgn 368 Abi’Qt~ 1
Avl Zvg mstkvab Kiv hvq by, KviiZ nBij MYcuil™ Avnevb

Kviqv bZb msieavb cYqgibi ciqvRb nBie]

Aek’ The Constitution (24™ Amendment) Act, 1971, Gi gva'tg 13
Abt’Qt~ (4) Dc-Abt’"Q~ Ges 368 Abt’Qf i1 minZ (1) Dc-
Ab1’Q~ msh= KiZt Golak Nath tgvKvI'gvi ivg ibeZb (supersession)

Kiv nq|

His Holiness Kesavananda Bharati Sripadagalvaru V.State of Kerala AIR 1973
SC 1461 tgvKvlgvg wePviKMiYi 7-6 MiidoZvg hi~ 1 Dciinv=
msieavb msikvabx “ea tTNvlYv Kiv nq Ges Golak Nath 1gvKvIgvi ivq
AiZi~ 6 (over-rule) Kiv nq wK& mcxg TKw Constitution (25™ Amendment )
Act, 1971, Akea TNvlYv Kiiqv 31 wm Abi"Qi~ i wdZxq AskiK ewZ j
Kii] KviY D= msikvabx gvidr Av vjiZi “ePwiK cYwetePby
(judicial review) G1 9[gZv hvnv msieavibi GKiU Basic structure Zvnv n1Y

Kiv nBgwQj |

D= tgKvligyg FviZxg mcxg TKW ibi“k “vb Kti th
msweavib i basic structure ev fundamental feature € WZi11K Parliament 368
Abt’QiT1 AvlZvg Ab” th tKvb weavb msikvab KwiiZ cvii WKB
IKS Zvwnv Ggbfvie KwitZ nBie hvnviZ gy msieavibi cuwiPq

(identity)qTb bv nq |

Golak Nath tgvKvigvg mKj tgli K AwaKvi msieavibi basic
structure  TNvEYv Kiiqv Zvnvi tKvbUB mstikvabthvM™ bin ejv

NBgwQj wKS Kesavananda tgvKvlgvg Hijc evcK ftNvlYv cuinvi
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Kiiqv ciZiU tgvKvigvg DEwcZ welgiU basic structure Gi Avll Zvg
Avim wKbv Zvnv vetePbv Kiievi TgZv msiqlY Kii] thgb tgSijK
AlaKvi ASMZ molwEid AwaKvi Golak Nath tgvK'T'gvq basic structure
mmvie MY Kiv ng K3 Kesavananda tgvKTgvg Zwnv Kiv nq bvB,
eiA, maEi AraKvi mspus weliq misieawbK msikvabx Awbevi

Mgzvi  xKiZ c~vb Kiv nqgj

Kesavananda Bharati V. State of Kerala etc AIR 1973 SC 1461 1gvKv I gvq
msieavibi 368 Abi"Qi i Avl Zvg msieavb mstkvab mauiK cavb
iePvicwZ S.M. Sikriefgb ( cOv- 1534) t

“291. What is the necessary implication from all the provision of the
Constitution?

292. It seems to me that reading the Preamble , the fundamental
importance of the freedom of the individual, indeed its inalienability, and the
importance of the econmic, social and political justice mentioned in the
Preamble , the importance of directive principles, the non-inclusion in Article
368 of provisions like Arts. 52, 53 and various other provisions to which
reference has already been made an irresistible conclusion emerges that_it was

not the intention to use the word “amendment” in the widest sense.

293. It was the common understanding that fundamental rights would

remain in substance as they are and they would not be amended out of existence.

It seems also to have been a common understanding that the fundamental

features of the Constitution, namely, secularism, democracy and the freedom of

the individual would always subsist in the welfare state.

294. In view of the above reasons, a necessary implication arises that
there are implied limitations on the power of Parliament that the expression

“amendment of this Constitution” has consequently a limited meaning in our

Constitution and not the meaning suggested by the respondents.

295. This conclusion is reinforced if I consider the consequences of the
contentions of both sides. The respondents, who appeal fervently to democratic
principles, urge that there is no limit to the powers of Parliament to amend the
Constitution. Article 368 can itself be amended to make the Constitution
completely flexible or extremely rigid and unamendable. If this is so, a political
party with a two-third majority in Parliament for a few years could so amend the
Constitution as to debar any other party from functioning, establish
totalitarianism, enslave the people, and after having effected these purpose make

the Constitution unamedable or extremely rigid. This would no doubt invite
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extra-constitutional revolution. Thereafter, the appeal by the respondents to

democratic principles and the necessity of having absolute amending power to

prevent a revolution to buttress their contention is rather fruitless, because if

their contention is accepted the very democratic principles, which they appeal

to, would disappear and a revolution would also become a possibility.

297. For the aforesaid reasons, I am driven to the conclusion that the

expression “amendment of this Constitution” in Art. 368 means any addition or

change in any of the provisions of the Constitution within the broad contours of

the Preamble and the Constitution to carry out the objectives in the Preamble

and the Directive Principles. Applied to fundamental rights, it would mean that

while fundamental rights cannot be abrogated reasonable abridgments of

fundamental rights can be effected in the public interest.

299. If this meaning is given it would enable Parliament to adjust
fundamental rights in order to secure what the Directive Principles direct to be
accomplished, while maintaining the freedom and dignity of every citizen.”
(Atavtilv cTE)
msieavibi basic structure matU Sikri C.J. et jb (cbv- 1535)t

“302. The learned Attorney General said that every provision of the
Constitution is essential; other wise it would not have been put in the
Constitution. This is true. But this does not place every provision of the

Constitution in the same position. The true position is that every provision of the

Constitution can be amended provided in the result the basic foundation and

structure of the constitution remains the same. The basic structure may be said to

consist of the following features:
(1) Supremacy of the Constitution;
(2) Republican and Democratic forms of Government;
(3) Secular character of the Constitution;
(4) Separation of powers between the legislature, the
executive and the judiciary;
(5) Federal character of the Constitution.”

303. The above structure is built on the basic foundation, i.e., the dignity

and freedom of the individual. This is of supreme importance. This cannot by

any form of amendment be destroyed.

304. The above foundation and the above basic features are easily
discernible not only from the preamble but the whole scheme of the

Constitution, which I have already discussed.”
(Atavtilv cTE)
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368 Abi’Q~ 1 Bnvi Proviso e vL'v KwitZ wMqyv Sikri,C.J. et jb
(cov- 1552)t

“A408..cuieeiieiene The meaning of the expression “Amendment of the
Constitution” does not change when one reads the proviso. If the meaning is the

same, Article 368 can only be amended so as not to change its identity

completely. Parliament, for instance, could not make the Constitution

uncontrolled by changing the prescribed two thirds majority to simple majority.

Similarly it cannot get rid of the true meaning of the expression “Amendment of
the Constitution” so as to derive power to abrogate fundamental

rights.”(AfaviiLv c~E)

Dcmsnvii Sikri,CJ.etjb (cbv 1565)t
“492. To summarise, I hold that :

(c) The expression “amendment of this Constitution” does not

enable Parliament to abrogate or take away fundamental rights or

to completely change the fundamental features of the

Constitution so as to destroy its identity. Within these limits

Parliament can amend every article.

(AtavtilLy cE)
368 ADbi’QfTi AvlZvg msieavb msikvab 1 basic structure
maiU wePviciZ JM. Shelat I AN. Grover et jb(cov-1603) t

“599. The basic structure of the Constitution is not a vague concept and

the apprehensions expressed on behalf of the respondents that neither the citizen
nor the Parliament would be able to understand it are unfounded. If the historical
background, the Preamble, the entire scheme of the Constitution, the relevant
provisions thereof including Article 368 are kept in mind there can be no
difficulty in discerning that the following can be regarded as the basic elements
of the constitutional structure. ( These cannot be catalogued but can only be
illustrated).

1. The supremacy of the Constitution.

2. Republican and Democratic form of Government and

sovereignty of the country.

3. Secular and federal character of the Constitution.
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4. Demarcation of power between the legislature, the executive
and the judiciary.
5. The dignity of the individual secured by the various freedoms
and basic rights in Part III and the mandate to build a welfare
State contained in Part I'V.
6. The unity and the integrity of the nation.”
600. The entire discussion from the point of view of the meaning of the
expression “ amendment” as employed in Article 368 and the limitations which

arise by implications leads to the result that amending power under Art. 368 is

neither narrow nor unlimited. On the footing on which we have proceeded the

validity of the 24™ Amendment can be sustained if Article 368, as it originally
stood and after the amendment, is read in the way we have read it. The insertion
of Articles 13(4) and 368(3) and the other amendments made will not affect the

result, namely, that the power in Article 368 is wide enough to permit

amendment of each and every Article of the Constitution by way of addition,

variation or repeal so long as its basic elements are not abrogated or denuded of

their identity.” (AfaviiLv c~E)

msieavb msikvatbi Difk™ 1 Brwvi mxgv maiU ieA
iePvicwZ K.S. Hegde I A.K. Mukherjea efjb (cOv- 1628-1629) t

“681. There is a further fallacy in the contention that whenever
Constitution is amended, we should presume that the amendment in question
was made in order to adopt the Constitution to respond to the growing needs of
the people. We have earlier seen that by using the amending power, it is
theoretically possible for Parliament to extend its own life indefinitely and also,
amend the Constitution in such a manner as to make it either legally or

practically unamendable ever afterwards. A power which is capable of being

used against the people themselves cannot be considered as a power exercised

on behalf of the people or in their interest.

682. On a careful consideration of the various aspects of the case, we are

convinced that the Parliament has no power to abrogate or emasculate the basic

elements or Fundamental features of the Constitution such as the sovereignty of

India, the democratic character of our policy, the unity of the country, the

essential features of the individual freedoms secured to the citizens.

683. In the result we uphold the contention of Mr. Palkhivala that the

word “amendment” in Article 368 carries with it certain limitation and further,
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that the power conferred under Article 368 is subject to certain implied

limitations though that power is quite large.” (AtaviilLv c~E)
Dcmsnvii weA wePviciZdqg etjb (cbv- 1648) t

“759. In the result we hold :

(3) Though_the power to amend this Constitution under Article 386 is a

very wide power, it does not yet include this power to destroy or

emasculate the basic elements or the fundamental features of the

Constitution.

(AtavtilLy c”E)

msweavibi msikvabxi mxgv e’ vL'v Kviqv wePviciZ P.Jaganmohan

Reddy Zvnvi ivigi Dcmsnvii eigjb ( cbv- 1776) t

“1222. I now state my conclusions which are as follows:

(1
)

Twenty-fourth Amendment: The word ‘amendment’ in
Art 368 does not include repeal. Parliament could amend
Art. 368 and Art. 13 and also all the fundamental rights
and though the power of amendment is wide, it is not

wide enough to totally abrogate or emasculate or damage

any of the fundamental rights or the essential elements in

the basic structure of the Constitution or of destroying the

identity of the Constitution. Within these limits,

Parliament can amend every article of the Constitution.

Parliament cannot under Art. 368 expand its power of

amendment so as to confer on itself the power to repeal,

abrogate the Constitution or damage emasculate or

destroy any of the fundamental rights or essential

elements of the basic structure of the Constitution or of

destroying the identity of the Constitution and on the

Constitution placed by me, the Twenty-fourth
Amendment is valid, for it has not changed the nature and
scope of the amending power as it existed before the

Amendment.

(AtavtilLy cE)



210

368 AbI"Qi"1 AvlZvg msieavb msikvab 1 Bnvi ewl
JBqv AvijvPby Kvij wePvicwZ HR.Khannaetijb (cbv- 1859)t

“1437. We may now deal with the question as to what is the scope of the
power of amendment under Article 368. This would depend upon the
connotation of the word “amendment”. Question has been posed during

arguments as to whether the power to amend under the above article includes the

power to completely abrogate the constitution and replace it by an entirely new

constitution. The answer to the above question, in my opinion, should be in the

negative. | am further of the opinion that amendment of the constitution
necessarily contemplates that the constitution has not to be abrogated but only
changes have to be made in it. The word “ amendment” postulates that the old
constitution survives without loss of its identity despite the change and
continues even though it has been subjected to alterations. As a result of the
amendment , the old constitution cannot be destroyed and done away with; it is

retained though in the amended form. What then is meant by the retention of the

old constitution? It means the retention of the basic structure or framework of

the old constitution. A mere retention of some provisions of the old constitution

even though the basic structure or framework of the constitution has been

destroyed would not amount to the retention of the old constitutions. Although

it is permissible under the power of amendment to effect changes, howsoever
important, and to adapt the system to the requirements of changing conditions, it

is not permissible to touch the foundation or to alter the basic institutional

pattern. The words “amendment of the constitution” with all their wide sweep

and amplitude cannot have the effect of destroying or abrogating the basic

structure or framework of the constitution. It would not be competent under the

orab of amendment . for instance, to change the democratic government into

dictatorship or hereditary monarchy nor would it be permissible to abolish the

Lok Sabha and the Rajya Sabha. The secular character of the state according to

which the state shall not discriminate against any citizen on the ground of

religion only cannot likewise be done away with. Provision regarding the

amendment of the constitution does not furnish a pretence for subverting the

structure of the constitution nor can Article 368 be so construed as to embody

the death wish of the Constitution or provide sanction for what may perhaps be

called its lawful harakiri. Such subversion or destruction cannot be described to

be amendment of the Constitution as contemplated by Article 368.
1438. The words “amendment of this Constitution” and “the Constitution

shall stand amended” in Article 368 show that what is amended is the existing

Constitution and what emerges as a result of amendment is not a new and

different Constitution but the existing Constitution though in an amended form.
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The language of Article 368 thus lends support to the conclusion that one cannot
while acting under that article, repeal the existing Constitution and replace it by

a new Constitution.

1439. The connotation of the brought out clearly by Pt. Nehru in the
course of his speech in support of the First Amendment wherein he said that “a
Constitution which is responsive to the people’s will, which is responsive to
their ideas , in that it can be varied here and there, they will respect it all the
more and they will not fight against, when we want to change it”. It is, therefore,

plain that what Pt. Nehru contemplated by amendment was the varying of the

Constitution “here and there” and not the elimination of its basic structure for

that would necessarily result in the Constitution losing its identity.

1445. Subject to the retention of the basic structure or framework of the

Constitution, I have no doubt that the power of amendment is plenary and would

include within itself the power to add, alter or repeal the various articles
including those relating to fundamental rights. During the course of years after
the constitution comes into force, difficulties can be experienced in the working
of the constitution. It is to overcome those difficulties that the constitution is
amended. The amendment can take different forms. It may some times be
necessary to repeal a particular provision of the constitution without substituting
another provision in its place. It may in respect of a different article become
necessary to replace it by a new provision. Necessity may also be felt in respect

of a third article to add some further clauses in it. The addition of the new

clauses can be either after repealing some of the earlier clauses or by adding new

clauses without repealing any of the existing clauses. Experience of the working

of the constitution may also make it necessary to insert some new and additional
articles in the constitution. Likewise, experience might reveal the necessity of
deleting some existing articles. All these measures, in my opinion, would lie
within the ambit of the power of amendment. The denial of such a broad and
comprehensive power would introduce a rigidity in the constitution as might
break the constitution. Such a rigidity is open to serious objection in the same
way as an unamendable constitution.” (AtavtiLv c~E)
Dcmsnvii wZib efgb (c6v-1903)t

“1550. I may now sum up my conclusions relating to power of

amendment under Art. 368 of the Constitution...........
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(iv) Provision for amendment of the Constitution is made with a view to
overcome the difficulties which may be encountered in future in the
working of the Constitution. No generation has a monopoly of wisdom
nor has it a right to place fetters on future generations to mould the
machinery of governments. If no provision were made for amendment of
the Constitution, the people would have recourse to extra-constitutional

method like revolution to change the Constitution.

(vil) The power of amendment under Art. 368 does not include the

power to abrogate the Constitution nor does it include the power to alter

the basic structure or framework of the Constitution. Subject to the

retention of the basic structure or framework of the Constitution, the
power of amendment is plenary and includes within itself the power to
amend the various articles of the Constitution, including those relating to
fundamental rights as well as those which may be said to relate to
essential features. No part of a fundamental right can claim immunity
from amendatory process by being described as the essence or core of
that right. The power of amendment would also include within itself the

power to add, alter or repeal the various articles.

(x) Apart from the part of the Preamble which relates to the basic
structure or framework of the Constitution, the Preamble does not restrict

the power of amendment.

.......................... ” (AtaviilLy cTE)

Kesavananda Bharati 1gvKvlgvg msieavb cYqgib MYcuili™ i
MgZv Ges cYxZ msieavibi AvlZvg c~E Parliament Gi msieavb
msikvabxi q9gZvi gia” cv_ K" wbYq Kiv nBqviQ] MYcwil ™ bZb
GKiU msieavb iPbv KuitZ cwiij l Parliament Gi tmBi‘c ftKvb
9MgZv bvB|] Parliament msieavibi Avl Zvg _wKqgv msieavb msikvab
KitiZ cvit efU t1KS mvaviYFvie msieavibi tKvb basic structure
ciieZb ev mstkvab KwitZ cvii bv] ZvnvQuov, 368 Abi"Qi 1

AcZ'M mxgvex<Zv iinqviQ]|
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Kesavananda Bharati Gi tgvKvlgvi ratio decidendi ev wm>viSi
tNZ Smt. Indira Nehru Gandhi V. Shri Raj Narayan AIR 1975 SC 2299 tgvKv I gvq
msL'vWMii & (3-2) wePviciZMiYi 1vig MnxZ nq|] The Constitution
(Thirty-ninth Amendment) Act, 1975, gvidr 329-G Abi’Q~ msweavib
msh= Kiv nq] Dciiv= tgiKvlgig 329-G Abi’Qi"1 4 1 5
~dvi "eaZv DIvcb Kiv ngq] 329-G Abi’Q~ cavbg3x I ~ ixKvi
Gi1 wePb mspwsS | 4 " dv dviv cavbgsSxi ibevPibi "eaZv TKvb
AVVjiZ DIveb Kiv nBtZ g= ivLv cmi%, mo 1 wbiicTl wevPb
Ges ABibi kwmbiK basic structure w ¥ KiZt msL'vMiid
iePviciZMiYr ArfFgiZit minZ GKgZ nBqv wePviciZ H.R. Khanna

eijb (c6v-2351)t

210 The question to be decided is that if the
impugned amendment of the Constitution violates a principle which is part of
the basic structure of the Constitution, can it enjoy immunity from an attack on
its validity because of the fact that for the future, the basic structure of the
Constitution remains unaffected. The answer to the above question, in my
opinion, should be in the negative. What has to be seen in such a matter is
whether the amendment contravenes or runs counter to an imperative rule or
postulate which is an integral part of the basic structure of the Constitution. If
so, it would be an impermissible amendment and it would make no difference
whether it relates to one case or a large number of €ases..........cceceeveeriiienieeieenen.
What is prohibited cannot become permissible because of its being confined to
one matter.

iePviciZ Khanna 329A ADbI’Qi" i 4 dv ewZj KuitZ wMqu
eijb (cbv-2355)t

“213. As a result of the above. I strike down clause (4) of Article 329A
on the ground that it violates the principle of free and fair elections which is an
essential postulate of democracy and which in its turn is a part of the basic

structure of the Constitution.....................

msieavibi evL'v c vib mcxg tKviUi FuigKv Ges msieavibi

tk6Z maluiK wePviciZ M.H. Begefjb (cb6v-2394-95)t
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“394. Citizens of our country take considerable pride in being able to
challenge before superior Courts even an exercise of constituent power, resting
on the combined strength and authority of Parliament and the State legislatures.
This Court when properly called upon by the humblest citizen, in a proceeding
before it, to test the Constitutional validity of either an ordinary statute or of
Constitutional amendment, has to do so by applying the criteria of basic
constitutional purpose and constitutionally prescribed procedure. The
assumption underlying the theory of judicial review of all law making, including
fundamental law making is that Courts, acting as interpreters of what has been
described by some political philosophers (See. Bosanqut’s “Philosophical
Theory of the State” Chap. V. p. 96-115) as the “Real Will” of the people,
embodied in their Constitution and assumed to be more lasting and just and
rational and less liable to err than their “General Will” reflected by the opinions
of the majorities in Parliament and the State Legislatures for the time being, can
discover for the people the not always easily perceived purposed of their
Constitution. The Courts thus act as agents and mouthpieces of the “Real Will”

of the people themselves. ..........ccc....... Neither of the three constitutionally

separate organs of State can, according to the basic scheme of our Constitution

today, leap out side the boundaries of its own constitutionally assigned sphere or

orbit of authority into that of the other. This is the logical and natural meaning of

the principle of Supremacy of the Constitution.” (Ataviilv c~E)

Basic structure € vL.'v KuitZ wMqv vePviciZ Y.V. Chandrachud eijb
(cbv-2465) t

“665. I consider it beyond the pale of reasonable controversy that if there
be any unamendable features of the Constitution on the score that they form a
part of the basic structure of the Constitution, they are that : (i) India is a
Sovereign Democratic Republic; (ii) Equality of status and opportunity shall be
secured to all its citizens; (iii) The State shall have no religion of its own and all
persons shall be equally entitled to freedom of conscience and the right freely to
profess, practise and propagate religion and that (iv) the Nation shall be

governed by a Government of laws, not of men. These, in my opinion, are the

pillars of our constitutional philosophy, the pillars, therefore, of the basic

structure of the Constitution.”
(AtavtilLy cE)
339-G (4) Abf"Q™ mruiK wzZwb gSe” Kiib (cbv-2469)t

“679..ueenn. The plain intendment and meaning of clause (4) is that the
election of the two personages will be beyond the reach of any law, past or
present. What follows is a neat logical corollary. The election of the Prime

Minister could not be declared void as there was no law to apply to that election;
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the judgment of the Allahabad High Court declaring the election void is itself
void; and the election continues to be valid as it was before the High Court

pronounced its judgment.”

682. It follows that clause (4) and (5) of Article 329-A are arbitrary and

are calculated to damage or destroy the Rule of Law.”
msweavib i basic structure e vLL'v Kwiqv wePvicwZ Y.V. Chandrachud
eijb (cb6v-2465) t

“064. ..ooveenen For determining whether a particular feature of the

Constitution is a part of its basic structure, one has perforce to examine in each

individual case the place of the particular feature in the scheme of our

Constitution, its object and purpose, and the consequences of its denial on the

integrity of the Constitution as a fundamental instrument of country’s

governance..............ooeeeenie.

692. .o Ordinary laws have to answer two tests for their validity:
(1) The law must be within the legislative competence of the legislature as
defined and specified in Chapter 1, Part X1 of the Constitution and (2) it must
not offend against the provisions of Article 13(1) and (2) of the Constitution.
‘Basic structure’, by the majority judgment, is not a part the fundamental rights

nor indeed a provision of the Constitution. The theory of basic structure is

woven out of the conspectus of the Constitution and the amending power is

subjected to it because it is a constituent power. ‘The power to amend the

fundamental instrument cannot carry with it the power to destroy its essential

features’- this, in brief, is the arch of the theory of basic structure. It is wholly
out of place in matters relating to the validity of ordinary laws made under the
Constitution.” (COvV-2472)

(AtavtiLy cE)
Minerva Mills Ltd. V. Union of India AIR 1980 SC 1789,tgvKv i gvq

Constitution (42" Amendment) Act, 1976 Gi 4 1 5 avivi mvsieawbK
“eazv DIwcZ nq|] D= mstkvabx @viv msieavibi 368 Abi’Qf~ 4
I 5 dv msh= Kiv nq] D= weab @viv Av vjiZi "ePwiK

cbtietePbv ev Judicial review Gi1 9[gZv mwnZ Kiievi cqvm cvliqv nq
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ieavg FvitZi mcxg KW 4-1 msL'vWii&6Zvg D= mstkvabx ewZj

Kiii |

msL'VMwi® wePvicvZMIYi ciq] cab wePviciZz Y.V.
Chandrachud msieavibi c vebv Ges 368 Abi’Qi~ 1 ewlR AvijvPby
cmi% eijb (c6v-1798) t

“21, In the context of the constitutional history of Article 368, the true
object of the declaration contained in Article 368 is the removal of those
limitations. Clause (5) confers upon the Parliament a vast and undefined power
to amend the Constitution, even so as to distort it out of recognition. The theme
song of the majority decision in Kesavananda Bharati is:

‘Amend as you may even the solemn document which the founding
fathers have committed to your care, for you know best the needs of your
generation. But, the Constitution is precious heritage; therefore, you cannot
destroy its identity.

The majority conceded to the Parliament the right to make alterations in
the Constitution so long as they are within its basic framework. And what fears
can that judgment raise or misgivings generate if it only means this and no more.

The Preamble assures to the people of India a polity whose basic structure is

described therein as a Sovereign Democratic Republic: Parliament may make

any amendments to the Constitution as it deems expedient so long as they do not

damage or destroy India’s sovereignty and its democratic, republican character.

Democracy is not an empty dream. It is a meaningful concept whose essential

attributes are recited in the preamble itself: Justice, social, economic and

political; Liberty of thought, expression, belief, faith and worship; and Equality
of status and opportunity. Its aim, again as set out in the preamble, is to promote
among the people an abiding sense of ‘Fraternity assuring the dignity of the
individual and the unity of the Nation. The newly introduced clause (5) of
Article 368 demolishes the very pillars on which the preamble rests by
empowering the Parliament to exercise its constituent power without any

“limitation whatever.” No constituent power can conceivably go higher than the

sky high power conferred by cl. (5), for it even empowers the Parliament to

“repeal the provisions of this Constitution”, that is to say, to abrogate the

democracy and substitute for it a totally antithetical form of Government. That
can most effectively be achieved, without calling a democracy by any other
name, by a total denial of social, economic and political justice to the people, by
emasculating liberty of thought, expression, belief, faith and worship and by
abjuring commitment to the magnificent ideal of a society of equals. The power

to destroy is not a power to amend.”
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(AtavtilLy c"E)
368 ADbi’Qi~ 1 mxgvexZv maliK iZib et jbt
“22. Since the Constitution had conferred a limited amending power on

the Parliament, the Parliament cannot under the exercise of that limited power

enlarge that very power into an absolute power. Indeed, a limited amending

power is one of the basic features of our Constitution and therefore. the

limitations on that power cannot be destroyed. In other words, Parliament

cannot, under Article 368, expand its amending power so as to acquire for itself

the right to repeal or abrogate the Constitution or to destroy its basic and

essential features. The donee of a limited power cannot by the exercise of that

power convert the limited power into an unlimited one.” (AtavtiLv c~E)

msieavb mstkvab gvidr 368 Ab1"’Qf i minZ msh= 4 1 5
“dvi gva’tg Av VIZi judicial review Gi q[gZv 1 -1inZ cmiY
Chandrachud, C.J. etgb (cbv- 1799) t

“26. The newly introduced Clause (4) of Art. 368 must suffer the same
fate as Clause (5) because the two clauses are inter-linked. Clause (5) purports to

remove all limitations on the amending power while Clause (4) deprives the

courts of, their power to call in question any amendment of the Constitution.

Our Constitution is founded on a nice balance of power among the three wings

of the State, namely, the Executive, the Legislature and the Judiciary. It is the

function of the Judges, nay their duty, to pronounce upon the validity of laws. If

courts are totally deprived of that power the fundamental rights conferred upon

the people will become a mere adornment because rights without remedies are

as writ in water. A controlled Constitution will then become uncontrolled.

Clause (4) of Article 368 totally deprives the citizens of one of the most valuable

modes of redress which is guaranteed by Art. 32. The conferment of the right to

destroy the identity of the Constitution coupled with the provision that no court

of law shall pronounce upon the validity of such destruction seems to us a

transparent case of transgression of the limitations on the amending

power.”(AtaviiLv cTE)
ZIKZ msikvatbi cfve moliK Chandrachud, C.J. efjb (cobv-

1807) t

“03. e On any reasonable interpretation, there can be no doubt
that by the amendment introduced by Section 4 of the 42" Amendment, Articles
14 and 19 stand abrogated at least in regard to the category of laws described in
Article 31.C. The startling consequence which the amendment has produced is

that even if a law is in total defiance of the mandate of Article 13 read with
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Articles 14 and 19, its validity will not be open to question so long as its object

is to secure directive principle of State Policy.........cccocvevvvvieviiennnnenn.

Waman Rao V. Union of India AIR 1981 SC 271 tgvKvEgvg FviZxq
msieavibi 31A, 31B 1 31C Abi’Q  _wj “ea TtNvlYv KuifZ hvBqgv
mcxg TKvU Kesavananda Bharati B Indira Gandhi 3gvKvligvg c~E iviqi
gl vgb Kiti ] cavb wePviciZ Y.V. Chandrachudwbzi“‘c gSe” Kiib t

“16. The judgment of this Court in Kesavananda Bharati (AIR 1973 SC
1461) provoked in its wake a multi-storied controversy, which is quite
understandable. The judgment of the majority to which seven out of the thirteen
Judges were parties, struck a bridle path by holding that in the exercise of the
power conferred by Article 368, the Parliament cannot amend the Constitution
so as to damage or destroy the basic structure of the Constitution. The seven
learned Judges chose their words and phrases to express their conclusion as
effectively and eloquently as language can do. But, at this distance of time any
controversy over what was meant by what they said is plainly sterile. At ‘this
distance of time’, because though not more than a little less than eight years
have gone by since the decision in Kesavananda Bharati was rendered those few
years are packed with constitutional events of great magnitude. Applying the
ratio of the majority judgments in that epoch-making decision, this Court has
since struck down constitutional amendments which would otherwise have
passed muster. For example, in Smt. Indira Gandhi v. Raj Narain, (1976) 2 SCR
347: (AIR 1975 SC 2299), Article 329A (4) was held by the Court to be beyond
the amending competence of the Parliament since, by making separate and
special provisions as to elections to Parliament of the Prime Minister and the
Speaker, it destroyed the basic structure of the Constitution. Ray C.J. based his
decision on the ground that the 39" Amendment by which Art. 329A was
introduced violated the Rule of Law (p.418); Khanna J. based his decision on
the ground that democracy was a basic feature of the Constitution, that
democracy contemplates that elections should be free and fair and that the
clause in question struck at the basis of free and fair elections (pp. 467 and 471);
Mathew J. struck down the clause on the ground that was in nature of legislation
ad hominem (p. 513) and that it damaged the democratic structure of the
Constitution (p. 515); while on of us, Chandrachud J., held that the clause was
bad because it violated the Rule of Law and was an outright negation of the
principle of equality which is a basic feature of the Constitution (pp.663-665).
More recently, in Minerva Mills (AIR 1980 SC 1789), clauses (4) and (5) of
Article 368 itself were held unconstitutional by a unanimous Court, on the

ground that they destroyed certain basic features of the Constitution like judicial
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review and a limited amending power, and thereby damaged its basic structure.
The majority also stuck down the amendment introduced to Article 31C by
Section 4 of the 42" Amendment Act, 1976.

17 s The law on the subject of the Parliament’s power to amend
the Constitution must now be taken as well-settled, the true position being that
though the Parliament has the power to amend each and every article of the
Constitution including the provisions of Part III, the amending power cannot be
exercised so as to damage or destroy the basic structure of the Constitution. It is
by the application of this principle that we shall have to decide upon the validity
of the Amendment by which Article 31A was introduced. The precise question
then for consideration is whether Section 4 of the Constitution (First
Amendment) Act, 1951 which introduced Article 31A into the Constitution
damages or destroys the basic structure of the Constitution.

18. In the work-a-day civil law, it is said that the measure of the
permissibility of an amendment of a pleading is how far it is consistent with the
original: you cannot by an amendment transform the original into the opposite of
what it is. For that purpose, a comparison is undertaken to match the amendment
with the original. Such a comparison can yield fruitful results even in the
rarefied sphere of constitutional law. What were the basic postulates of the
Indian Constitution when it was enacted? And does the 1* Amendment do
violence to those postulates? Can the Constitution as originally conceived and
the amendment introduced by the 1* Amendment Act not endure in harmony or
are they so incongruous that to seek to harmonies them will be like trying to fit a
square peg into a round aperture? Is the concept underlying Section 4 of the 1*
Amendment an alien in the house of democracy?—its invader and destroyer?
Does it damage or destroy the republican framework of the Constitution as

originally. devised and designed ?

Kesavananda Bharati, Indira Gandhi, Minerva Mills 1 Waman Rao
tgvKvIgv_uji ivg nBiZ cZxggvb ng th Parliament Gi AthS=SK
qIgZvei> basic structure ZZi1 minZ mvsNill K nBiZ cvit KviY Hifc

MgZv ewx<i minZ gj msieavibi cKiZl cwieZb nBiZ cvii |

P. Sambamurthy V. State of Andhra Pradesh AIR 1987 SC 663 tgvKv I gvq
371-W AbI’QiT i (5) ~dvi musieawbK “eazv DEvcb Kiv nql
D= mvsieawbK msitkvab 1vR™ miKviiK ckvmibK UvBebvigi ivg

~

ciieZb ev i Kitevi q[gZv c v Kti] mcxg itKwW D=
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mvsieawbK mstkvab Akea tNvlYv Kii] cab wePviciZ P.N.
Bhagwati et jb (c6v-667) t

Ao, It is a basic principle of the rule of law that the exercise of
power by the executive or any other authority must not only be conditioned by
the Constitution but must also be in accordance with law and the power of
judicial review is conferred by the Constitution with a view to ensuring that the
law is observed and there is compliance with the requirement of law on the part
of the executive and other authorities. It is through the power of judicial review
conferred on an independent institutional authority such as the High Court that
the rule of law is maintained and every organ of the State is kept within the

limits of the law. Now if the exercise of the power of judicial review can be set

at naught by the State Government by overriding the decision given against it, it

would sound the death knell of the rule of law. The rule of law would cease to

have any meaning, because then it would be opon to the State Government to

defy the law and yet to get away with it. The Proviso to Cl. (5) of Art. 371D is

therefore clearly violative of the basic structure doctrine.” (AtfaviiLv

c E)

GBevi Avgiv Anwar Hossain Chowdhury V. Bangladesh 1989 BLD (Spl.)
1 tgvKTgwu Avijwbvy Kiie] GB tgiKTgvgq msieavb (Ab6g

mstkvab) AvBb, 1988, Gi mvsieawbK “eazv D Tvcb Kiv nq]

evs Jvi~ k tmbvewnbxi Chief of Staff Lieutenant General H.M. Ershad
NDC, PSC, 1982 mviji 24fk gwP ZwiiL wZxqgeviii gZ evsjvi ik
mvgii K kvmb Rvix Kiib] wzZwb cab mgiiK ckmK wnmvie
evsjvi k miKviii megq 9gZv Lj Ktib] wZub Proclamation
Rvixi gva'tg ividéi miev’P AvBb msieavibi Kvhpag MZ Ktib
Ges Martial Law Proclamations, Orders B Regulation @viv T~k cuiPvjbv
Avia Kiib] 1982 mviji Martial Law Order No. 11 @viv wZwb XvKvmn
1~ iki verfb ~vib nvBIKwW wefviMi ~vgx feA " vcb Ktib] 1986
mvigi 10B biFfoi ZwiiL GK Proclamation gvidr mvgii K kvmb
cZvnvi Kiv ng Ges msieavb cbi“xvi ng] 1988 mviji 9B Rb
ZwiiL msieavb (A6g msikvab) AvBb, 1988, msmi~ welaex nql

D= AwBb @viv msieavibi 100 Abi1’Q~ msikvab Kiv nq]
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msikwazZ 100 Abi’Q~ gvidr XvKv gnibMimn t iki vwerfb

TR jvgq nvBiKW we®viMi 6(Qq) wU ~vagx teA ~veb Kiv nq|

Anwer Hossain Chowdhury V. Bangladesh 1989 BLD (Spl.) tgvKvEgvq
msieavibi 100 Abit"Q~ mstkvatbi "eaZv GB KviiY DIvcb Kiv
nqg th ZiIKZ mstkvab msieavibi 142 Ab3i”Qi~ i1 AvlZvg msmi~ i
msikvab qIgZveinFfZ Ges D= msikvab@viv msieavibi GKuwU basic

structure a¥Ysm Kiv nBqviQ|

nBiKW wefM ixU tgvKvligwl mswR3 Avi~ k@viv LwiR
Kii ] Avcxj Thvbx AtS Avcxj efvM msieavibi ZiKZ msikvabwU

3-1 msL'vWwi6Zvg Akea TNvlYv Kii |

msieavibi 142 ADbIQi" 1 AvlZvg msmi 1 msieavb
msikvatbr 9gZv cmi’. wePviciZ Badrul Haider Chowdhury ( as his
Lordship then was) et yb BLD (Spl.) (cOv- 88)t

“165. The Attorney General argued that the amending power is a
constituent power. It is not a legislative power and therefore the Parliament has
unlimited power to amend the Constitution invoking its constituent power.

166. The argument is untenable. The Attorney General argued this point
keeping an eye on Article 368 of the Constitution of India which says that
“Parliament may in exercise of its constituent power amend” etc. which was
inserted by amendment following certain observations in the Golak Nath case.

The amendment therefore recognised the distinction between an ordinary law

and a constitutional amendment. It will not be proper to express any opinion as

to the merit of any constitutional amendment made in Constitution of another
country. It will be enough that our Constitution does not make such distinction.

Secondly, our Constitution is not only a controlled one but the limitation on

legislative capacity of the Parliament is enshrined in such a way that a removal

of any plank will bring down the structure itself. For this reason, the Preamble,

Article 8, had been made unamendable- it has to be referred to the people! At

once Article 7 stares on the face to say. “All power in the Republic belongs to
people”, and more, “their exercise on behalf of the people shall be effected only
under, and by the authority, of this Constitution” To dispel any doubt it says:
This Constitution is as the solemn expression of the will of the people” You talk

of law?- it says: it is the Supreme law of the Republic and any other law

inconsistent with this Constitution will be void. The Preamble says “it is our
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sacred duty to safeguard, protect, and defend this Constitution and to maintain
its supremacy as the embodiment of the will of the people of Bangladesh”. The
constituent power is here with the people of Bangladesh and Article 142(1A)

expressly recognises this fact. If Article 26 and Article 7 are read together the
position will be clear. The exclusiduary provision of the kind incorporate in
Article 26 by amendment has not been incorporated in Article7. That shows that
‘law’ in Article 7 is conclusively intended to include an amending law. An

amending law becomes part of the Constitution but an amending law cannot be

valid if it is inconsistent with the Constitution. The contention of the Attorney

General on the non-obstante clause in Article 142 is bereft of any substance
because that clause merely confers enabling power for amendment but by

interpretative decision that clause cannot be given the status for swallowing up

the constitutional fabric. It may be noticed that unlike 1956 Constitution or Sree
Lanka Constitution there is no provision in our Constitution for replacing the

Constitution.” (AfaviiLy c~E)
msieavibi Tk&Z 1 ‘amendment’ ki&i A_ evw'v Kuiqv
iePvicwZ Chowdhury et b (cbv-96)t

“195.It must control all including amending legislation. The laws

amending the Constitution are lower than the Constitution and higher than the

ordinary laws. That is why legislative process is different and the required
majority for passing the legislation is also different (compare Article 80(4) and

Article 142(1)(ii). What the people accepted is the Constitution which is

baptised by the blood of the martyrs. That Constitution promises ‘economic and

social justice’ in a society in which ¢ the rule of law, fundamental human right
and freedom, equality and justice’ is assured and declares that as the

fundamental aim of the State. Call it by any a name-‘basic feature’ or whatever,

but that is the fabric of the Constitution which can not be dismantled by an

authority created by the Constitution itself-namely . the Parliament. Necessarily,

the amendment passed by the Parliament is to be tested as against Article 7.

Because the amending power is but a power given by the Constitution to

Parliament,_it is a higher power than any other given by the Constitution to

Parliament , but nevertheless it is a power within and not outside the

Constitution.

196. The argument of the learned Attorney General that the power of
amendment as given in Article 142 ‘Notwithstanding anything contained in this
Constitution’ is therefore wide and unlimited. True it is wide but when it is

claimed ‘unlimited’ power what does it signify? —to abrogate? or by amending it

can the republican character be destroyed to bring monarchy instead ? The

Constitutional power is not limitless-it connotes a power which is a constituent
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power. The higher the obligation the greater is the responsibility- that is why the
special procedure (long title) and special majority is required. Article 7(2) says —
“1if any other law is inconsistent with this Constitution that other law shall to the
extent of the inconsistency be void”. The appellants have contended that the
integral part of the Supreme Court is the High Court Division. By amendment
this Division has been dismantled into seven courts or regional courts. Before
we proceed further, let us understand what is meant by ‘amendment’. The word

has latin orgin ‘emendere’- to amend means to correct.” (AfaviiLv c~E)

iePvicwZ Chowdhury msweavb msikvab e vLv KuiiZ hvBqv
Walter F. Murphy wgwLZ Constitutions, Constitutionalism and Democracy My/
NnBiZ wbxigiLZ Ask D>xZ Ktib (c6v-96)t

“19........ Thus an amendment corrects errors of commission or
omission, modifies the system without fundamentally changing its nature-that is

an amendment operates within the theoritical parameters of the existing

Constitution. But a proposal that would attempt to transform a central aspect of
the nature of the compact and create some other kind of system-that to take an

extreme example, tried to change a constitutional democracy into a totalitarian

state-would not be an amendment at all, but re-creation, a re-forming . not

merely of the covenant but also of the people themselves. That deed would lie

beyond the scope of the authority of any governmental body or set of bodies, for
they are all creatures of the Constitution and the peoples agreement. In so far as

they destroy their own legitimacy”. (AtaviiLyv c~E)

msieavibi 100 Ab1i’Qi 1 ZiIKZ msikvabwl ewZ § (ultra vires)
TNvEYv KiitZ hvBgv wZiwb etgb th ZiIKZ msikvabwl msieavibi 7
Abi"Q~ mn Abvb’ weavibi minZ mvsNil K| mswieavibi basic structure
maiU wZib efjb (cov-111)t

“256........... Now if any law is inconsistent with the Constitution (Article
7) it is obviously only the judiciary can make such declaration. Hence the

constitutional scheme if followed carefully reveals that these basic features are

unamendable and unalterable. Unlike some other Constitution, this Constitution

does not contain any provision “to repeal and replace” the Constitution and
therefore cannot make such exercise under the guise of amending power.

257. The impugned amendment in a subtle manner in the name of
creating “permanent Benches” has indeed created new courts parallel to the

High Court Division as contemplated in Articles 94, 101, 102. Thus the basic

structural pillar, that is judiciary, has been destroyed and plenary judicial power
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of the Republic vested in the High Court Division has been taken

away.”(AtaviiLyv cTE)
Dcmsnvin wZib etgb (cb6v-112)t
“259. To sum up :(1) The amended Article 100 is ultra vires because it

has destroyed the essential limb of the judiciary namely, of the Supreme Court

of Bangladesh by setting up rival courts to the High Court Division in the name
of permanent Benches conferring full jurisdictions, powers and functions of the
High Court Division.

(2) Amendment Article 100 is ultra vires and invalid because it is

inconsistent with Article 44, 94, 101 and 102 of the Constitution. The

amendment has rendered Articles 108, 109, 110, 111 and 112 nugatory. It has
directly violated Article 114.

(Atavtilv cTE)
wiePvicwZ Shahabuddin Ahmed ( as his Lordship then was) Zvnvi #viq
msieavib ewZ ‘amendment’ k&wlU wbzifc Fvie evL'v Kiib (cbv-
141) t

“336..cciiieienee. The word ‘amendment’ or ‘amend’ has been used in
different places to mean different things; so it is the context by refering to which
the actual meaning of the word ‘amendment’ can be ascertained. My conclusion,
therefore, is that the word “amendment” is a change or alteration, for the
purpose of bringing in improvement in the statute to make it more effective and

meaningful, but it does mean its abrogation or destruction or a change resulting

in the loss of its original identity and character. In the case of amendment of a

constitutional provision “amendment” should be that which accords with the

intention of the makers of Constitution.”
(AtavtiLy cE)

msikvab "ea nBevi kZ Ges msieavibi basic structure maiU
Zwb etjb ( c6i1-143) t

“341. There is however a substantial difference between Constitution and

its amendment. Before the amendment becomes a part of the Constitution it

shall have to pass through some test, because it is not enacted by the people

through a Constituent Assembly. Test is that the amendment has been made

after strictly complying with the mandatory procedural requirements, that it has
not been brought about by practising any deception or fraud upon statutes and

that it is not so repugnant to the existing provision of the Constitution that its co-
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existence therewith will render the Constitution unworkable, and that. if the

doctrine of bar to change of basic structures is accepted , the amendment has not
destroyed any basic structure of the Constitution.”

(Ataviilv cTE)

ZiKZ mstkvabilU msieavibs  Abvb” weabvegxi minZ
ietePbv Kuiqv wePviciZ Ahmed etjb (cbv-154) t

“373. Now considering the impugned Article as a whole along with the
other Articles related thereto. I am to see what is the position that emerges.
Independent of the contentions that basic structure of the Constitution has been
altered and the amendment has transgressed the limit of amending power, I find

that the amended Article is in serious conflict with the other Articles and the

conflict is so uncompromisable that if it is allowed to stand, other Articles stand

amended by implication. Repeal or amendment by necessary implication,

though permissible in ordinary statutes, is not so permissible in a Constitution

like ours because of the mandatory procedural bar...............
(Atavtilv cTE)

msieavibi gj vwFIE maiU wZib eijb (cbov-155-56)t
“376. Main arguments against the Impugned Amendment are that a basic

structure of the Constitution has been destroyed and its essential features have

been disrupted. There is no dispute that the Constitution stands on certain

fundamental principles which are its structural pillars and if these pillars are

demolished or damaged the whole constitutional edifice will fall down. It is by
construing the constitutional provisions that these pillars are to be identified.

Implied limitation on the amending power is also to be gathered from the

Constitution itself including its Preamble. Felix Frankfurter, in his book “Mr.

Justice Holmes” said:

Whether the Constitution is treated primarily as a text for interpretation
or as an instrument of government may make all the difference in the world. The
fate of cases, and thereby of legislation, will turn on whether the meaning of the
document is derived from itself or from one’s conception of the country, its
development, its needs, its place in a civilized society.

I shall also keep in mind the following observation of Conrad in
Limitation of Amendment Procedure and the Constitutional power”- “Any

amending body organized within the statutory scheme, however verbally

unlimited its power, cannot by its very structure change the fundamental pillars

supporting its constitutional authority”. He has further stated that the amending

body may effect changes in detail, adopt the system to the changing condition

but “should not touch its foundation”. Similar views have been expressed by
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Carl J. Friedman in “Man and his Govt.”, Crawford in his ‘Construction of

Statutes’ and Cooly in his ‘Constitutional Limitation”.
(AtavtiLy cE)

msieavb msikvab cik basic structure ZiZi TugKv maiU
iePviciZ Ahmed et gb (c6v-156) t

“377. Main objection to the doctrine of basic structure is that it is
uncertain in nature and is based on unfounded fear. But in reality basic structure

of a Constitution are clearly identifiable. Sovereignty belongs to the people and

it is a basic structure of the Constitution. There is no disputed about it, as there is

no dispute that this basic structure cannot be wiped out by amendatory

PIOCESS. c.uevveeeerieerireeerveeennreeenereeens If by exercising the amending power people’s

sovereignty is sought to be curtailed it is the constitutional duty of the Court to

restrain it and in that case it will be improper to accuse the Court of acting as

“supper- legislators”. Supremacy of the Constitution as the solemn expression of

the will of the people, Democracy, Republican Government , Unitary State,

Separation of power, Independence of the Judiciary, Fundamental Rights are

basic structures of the Constitution. There is no dispute about their identity. By

amending the Constitution the Republic cannot be replaced by Monarchy.

Democracy by Oligarchy or the Judiciary cannot be abolished, although there is

no express bar to the amending power given in the Constitution._Principle of

separation of powers means that the sovereign authority is equally distributed

among the three organs and as such one organ cannot destroy the others. These

are structural pillars of the Constitution and they stand beyond any change by

amendatorv PIrOCECSS. . eeeiiiiiiiiiiiiiiiineeenenaan
(AtavtiL cTE)

msieavb msikvaibi mxgv Ges basic structure maiU wePviciZ
Ahmed etjb (cbv-157) t

“378.. As to implied limitation on the amending power, it is
inherent in the word “amendment” in Art. 142 and is also deducible from the

entire scheme of the Constitution. Amendment of the Constitution means change

or alteration for improvement or to make it effective or meaningful and not its

elimination or abrogation. Amendment is subject to the retention of the basic

structures. The Court therefore has power to undo an amendment if it

transgresses its limit and alters a basic structure of the Constitution.”
(AtavtilLy cE)

Basic structure Z1Z i1 fcqlvcU AvijvPbyv KiitZ hvBqv wePviciZ

M.H. Rahman (as his Lordship then was) et b (c6v-169) t
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“435.The doctrine of basic stricture is one growing point in the
constitutional jurisprudence. It has developed in a climate where the executive,
commanding an overwhelming majority in the legislature, gets snap
amendments of the Constitution passed without a Green Paper or White Paper,
without eliciting any public opinion without sending the Bill to any select
committee and without giving sufficient time to the members of the Parliament
for deliberation on the Bill for amendment.”

ABibi kvmb 1 msieavtbi c vebv maitU wePviciZ Rahman
eifgb (c6v-171) t

“443. In the case we are concerned with only one basic feature, the rule
of law, marked out as one of the fundamental aims of our society in the
Preamble. The validity of the impugned amendment may be examined, with or
without resorting to the doctrine of basic feature, on the touchstone of the

Preamble itself.”

Subesh Sharma V. Union of India AIR 1991 SC 631 GKiU Rb v_gjK
tguKvigv] GB tgKvligi\g TviZxg mcxg tKwW 1 nBiKviu
iePviKi~™ 1 KY'ci™ wbigM c vb cv_bv Kiv nq] msieavibi Basic
structure ZZ mailU mcxg tKwW etj (c6v-646) t

“44. Judicial Review is a part of the basic constitutional structure and

one of the basic features of the essential Indian Constitutional policy. This

essential constitutional doctrine does not by itself justify or necessitate any
primacy to the executive wing on the ground of its political accountability to the
electorate. On the contrary what is necessary is an interpretation sustaining the

strength and vitality of Judicial Review...............
(AviavtilLy cTE)

S.R Bommai V. Union of India AIR 1994 SC 1918 tgvKvIgvq FviiZi
vociZ KZK msieavibi 356 Abi’Qi~ 1 Avl Zvq Proclamation Rvix
KiZt iWR™ miKvi ewZj Kwigv ivéciZi kvimb Rvix vcb cmil
mcxg tKviUT judicial review G [gZv mauiK wePviciZ K. Ramaswamy
etjb (cb6v-2036)t

“162............... It owes duty and responsibility to defend the democracy.

If the Court, upon the material placed before it finds that the satisfaction reached
by the Presidents is unconstitutional highly irrational or without any nexus, then

the Court would consider the contents of the proclamation or reasons disclosed
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therein and in extreme cases the material produced pursuant to discovery order
nisi to find the action is wholly irrelevant or bears no nexus between purpose of
the action and the satisfaction reached by the President or does not bear any
rationale to the proximate purpose of the proclamation. In that event the Court
may declare that the satisfaction reached by the President was either on wholly
irrelevant grounds or colourable exercise of power and consequently
Proclamation  issued  under  Art. 356  would be  declared

unconstitutional.................. ” (Ataviily cTE)

Dcmsnvii wZwb efgb (cov-2047) t

“192. This Court as final arbiter in interpreting the Constitution, declares

what the law is. Higher judiciary has been assigned a delicate task to determine

what powers the Constitution has conferred on each branch of the Government

and whether the actions of that branch transgress such limitations, it is the duty
and responsibility of this Court/ High Court to lay down the law. It is the

constitutional duty to uphold the constitutional values and to enforce the

constitutional limitations as the ultimate interpreter of the Constitution. The

judicial review, therefore, extends to examine the constitutionality to the

Proclamation issued by the President under Article 356. It is a delicate task,

though loaded with political over-tones, to be exercised with circumspection and

great CaArC....cevvvnnnnnnnn
(AtavtilLy cE)

msieavibi < vebv 1  basic structure matU wePviciZ K.
Ramaswamy efjb (cdv-2045) t

“183. The preamble of the Constitution is an integral part of the

Constitution. Democratic form of Government, federal structure, unity and

integrity of the nation, secularism, socialism, social justice and judicial review

are basic feature of the Constitution.” (AtaviilLyv c~E)

msweavibi msitkvab gvidr iKQ Tribunal vcb Kwiqv nvBiKvw
I mcxg iIKviUi GLiZgvi Le Kuwievi cqgm jIgv nBij L. Chandra
Kumar V. Union of India AIR 1997 SC 1125 tgvKvI gvq ZiKZ mstkvabx_uj
DEvcb Kiv nqg] Judicial Review citk nBiKwW 1 mcxg tKviUi
mvsieawbK Ae b mouiK cavb wePviciZ AM. Ahmedi etjb (cOv-

1149-50)t
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“78. The legitimacy of the power of Courts within constitutional
democracies to review legislative action has been questioned since the time it
was first conceived. The Constitution of India, being alive to such criticism, has,
while conferring such power upon the higher judiciary, incorporated important
safeguards. An analysis of the manner in which the Framers of our Constitution
incorporated provisions relating to the judiciary would indicate that they were

very greatly concerned with securing the independence of the judiciary. (#)

These attempts were directed at ensuring that the judiciary would be capable of

effectively discharging its wide powers of judicial

LEVIEW..evvieiieeeieerieeereereeeeneennees The Judges of the superior Courts have been
entrusted with the task of upholding the Constitution and to this end, have been
conferred the power to interpret it. It is they who have to ensure that the balance
of power envisaged by the Constitution is maintained and that the legislature and
the executive do not, in the discharge of their functions, transgress constitutional
limitations. It is equally their duty to oversee that the judicial decisions rendered
by those who man the subordinate Courts and tribunals do not fall foul of strict

standards of legal correctness and judicial

independence...........cueeeveeeieeniieeieeniieee e We therefore, hold that the power

of judicial review over legislative action vested in the High Courts under Article

226 and in this Court under Article 32 of the Constitution is an integral and

essential feature of the Constitution, constituting part of its basic structure.

Ordinarily, therefore, the power of High Courts and the Supreme Court to test

the constitutional validity of legislations can never be ousted or excluded.”
(AtavtilLy cE)

State of Rajasthan V. Union of India AIR 1997 SC 1361 tgvKvIgvq
TviZzxg msieavibi 356 Ab1’Qi 1 (1) “dvi AvlZvg ivociZi
MgZvi ewl3 Ges tKvb ciiv 1 Z3Z mcxg tKwW D= q[gZv ciqviM

n M c KwiiZ cvii Zvnv AvijvPbv Kiv nBqgviQ|

vociZz KZK mvsieawbK c~tqc MniYi 19T ftgvKvEgv
NnBij Zvwnv 1IVRWbiIZK ck weavq mcxg tKviuil TugKv meaaik
iePviciZ P.N. Bhagwati et jb (cbv-1412) t

“143....ne. Of course, it is true that if a question brought before the
Court is purely a political question not involving determination of any legal or
constitutional right or obligation, the Court would not entertain it, since the
Court is concerned only with adjudication of legal rights and liabilities. But

merely because a question has a political complexion, that by itself is no ground
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why the Court should shrink from performing its duty under the Constitution if

it raises an issue of constitutional determination. Every constitutional question
concerns the allocation and exercise of governmental power and no

constitutional question can, therefore, fail to be political. A constitution is a

matter of purest politics, a structure of power............
(Atavtilv cTE)

IVRKIZK ck miZ1 tKvb t9[iT n 19c Kiv mcxg tKviU
ABbMZ eva’evaKZv Zvnv eYbv Kiiqv vePviciZ P.N. Bhagwati et b
(cb6v-1413) t

“143.....ne It will, therefore, be seen that merely because a question

has a political colour, the Court cannot fold its hands in despair and declare

“Judicial hands off”. So long as a question arises whether an authority under the

constitution has acted within the limits of its power or exceeded it, it can

certainly be decided by the Court. Indeed it would be its constitutional

obligation to do so. It is necessary to assert in the clearest terms, particularly in

the context of recent history, that the Constitution is Supreme lex, the paramount

law of the land, and there is no department or branch of Government above or

beyond it. Every organ of Government, be it the executive or the legislature or
the judiciary, derives its authority from the Constitution and it has to act within
the limits of its authority. No one howsoever highly placed and no authority
howsoever lofty can claim that it shall be the sole judge of the extent of its
power under the Constitution or whether its action is within the confines of such

power laid down by the Constitution. This Court is the ultimate interpreter of the

Constitution and to this Court is assigned the delicate task of determining what
is the power conferred on each branch of Government, whether it is limited, and
if so, what are the limits and whether any action of that branch transgresses such
limits. It is for this Court to uphold the constitutional values and to enforce the

constitutional limitations. That 1is the essence of the rule of

Where there is manifestly unauthorised exercise of power under the

Constitution, it is the duty of the Court to intervene. Let it not be forgotten, that

to this Court as much as to other branches of Government, is committed the

conservation and furtherance of democratic values. The Court’s task is to

identify those values in the constitutional plan and to work them into life in the
cases that reach the Court............coooeiiiiniiinnnenen.

The Court cannot and should not shirk this responsibility, because it has

sworn the oath of allegiance to the Constitution and is also accountable to the

people of this Country. There are indeed numerous decisions of this Court where
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constitutional issues have been adjudicated upon though enmeshed in questions
of religious tenets, social practices, economic doctrines or educational polices.
The Court has in these cases adjudicated not upon the social, religious,

economic or other issues, but solely on the constitutional questions brought

before it and in doing so, the Court has not been deterred by the fact that these

constitutional questions may have such other overtones or facets. We cannot,

therefore, decline to examine whether there is any constitutional violation

involved in the President doing that he threatens to do, merely on the facile

oround that the question is political in tone, colour or complexion.”

(Ataviilv cTE)

Constitution (Seventy-seven Amendment) Act, 1995 B Constitution (Eighty-
fifth Amendment) Act, 2001 Gi gva'fg msieavb msikvab KiZt 16(4-
G) Abi"Q” msihvRb Kiv ng] D= msikvatbi gva'tg PKixtZ
civbiZi 1t{T mgviRi cd&wc™ Astki Rb’ tR'6Zwmn c~

msiq[iY s wveavb Kiv nq|

M. Nagraj V. Union of India (2006) 8 SCC 212 igvKvIgvq Dciiv=
16(4-G) Abi"Qi~i "eazv DIvcb Kiv nq|] Avie bKvix cql
nBiZ hi= DIvcb Kiv ng th D= mstkvab AmsieawbK, basic
structure ZZ Ges 14 Abi1’Qf” ewyZ AvBibi “w6iZ mgZvi minZ
misNil K| ThvbxAiS FviZxg mcxg tKW 16(4-G) Abi’Q iK
GKwW mg_xKiY weavb (enabling provision) inmvie MY~ Kwiqv efj fth
msiké IVR® Tagyl mgviRi cKZ cd&vwrc™ Astki Rb™ miev’P
50% 19[{T1 GBifc ¢ msiqY KiitZ cwife veavq ZiKZ ieavbwU

“ea | D= iviq msieavb 1 basic structure AvijvPbvg Dwvqv Avim|

msweavib basic structure IK¥vie Bnvi Dci 1Z cKvk Kii Zvnv
AvijvPbyv KiitZ hvBqv wePvicwZ S.H. Kapadiaefjb (cov-242)t

22 e The concept of a basic structure giving coherence and
durability to a constitution has a certain intrinsic force. This doctrine has
essentially developed from the German Constitution. This development is the
emergence of the constitutional principle in their own right. It is not based on

literal wording.
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24. The point which is important to be noted is that principles of
federalism, secularism, reasonableness and socialism, etc. are beyond the words
of a particular provision. They are systematic and structural principles
underlying and connecting various provisions of the Constitution. They give
coherence to the Constitution. They make the Constitution an organic whole.
They are part of constitutional law even if they are not expressly stated in the
form of rules.

25. For a constitutional principle to qualify as an essential feature, it
must be established that the said principle is a part of the constitutional law
binding on the legislature. Only thereafter, is the second step to be taken,

namely, whether the principle is so fundamental as to bind even the amending

power of Parliament i.e. to form a part of the basic structure. The basic structure

concept accordingly limits the amending power of Parliament. To sum up: in

order to qualify as an essential feature, a principle is to be first established as

part of the constitutional law and as such binding on the legislature. Only then,

can it be examined whether it is so fundamental as to bind even the amending

power of Parliament i.e. to form part of the basic structure of the Constitution.

This is the standard of judicial review of constitutional amendments in the
context of the doctrine of basic structure.

26........... axioms like secularism, democracy, reasonableness, social
justice, etc. are overarching principles which provide linking factor for principle

of fundamental rights like Articles 14, 19 and 21. These principles are beyond

the amending power of Parliament. They pervade all enacted laws and they

stand at the pinnacle of the hierarchy of constitutional values.........cceeeeeeveeennn....

(AtavtilLy cE)

Basic structure Z2Z mvsieawbK cuwivwPvZ ev cKiZi Dci wbFi
Kviqv Zvnv e'vL'v KiitZ hvBqv vePvicwZ Kapadiaetjb (cbv-244)t

“28. To conclude, the theory of basic structure is based on the concept of

constitutional identity. The basic structure jurisprudence is a preoccupation with

constitutional identity. In Kesavananda Bharati v. State of Kerala it has been

observed that “ one cannot legally use the Constitution to destroy itself”. It is
further observed “the personality of the Constitution must remain unchanged”.

Therefore, this Court in Kesavananda Bharati while propounding the theory of

basic  structure, has relied upon the doctrine of constitutional

(AtavtiLy cE)
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mvsieawbK welqv x JBqv im><vS c vibi minZ b'vgbxwz 1
Ak RioZ viK eijtiZ hvBqv wePviciZ Kapadiaeijb (cbv-245)t

“30. Constitutional adjudication is like no other decision-making. There
is a moral dimension to every major constitutional case; the language of the text
is not necessarily a controlling factor. Our Constitution works because of its
generalities, and because of the good sense of the judges when interpreting it. It
is that informed freedom of action of the judges that helps to preserve and

protect our basic document of governance”.

msieavb msikvatbi “eaZyv wbifcY motU wePvicwZ Kapadia
etjb (cbv-246) t

“35. The theory of basic structure is based on the principle that a change

in a thing does not involve its destruction and destruction of a thing is a matter

of substance and not of form. Therefore, one has to apply the test of overarching

principle to be gathered from the scheme and the placement and the structure of
an article in the Constitution. For example, the placement of Article 14 in the
equality code; the placement of Article 19 in the freedom code; the placement of

Article 32 in the code giving access to the Supreme Court. Therefore, the theory

of basic structure is the only theory by which the validity of impugned

amendments to the Constitution is to be judged.”
(AtavtilLy cE)

L.R. Coelho V. State of T.N. (2007) 2 SCC 1 1gvKvIgvg ck iIQ§ h 24-
4-1973 ZwiiL Kesavananda igvKv I gvq basic structure ZZ D™e nBevi
ci tgijK AlaKvtii ewR nBiZ, msieavtbi beg Zdmxtj msh=
bZb ABb_uj 31-we Abf"Qi 1 AvIZvq, Parliament msiqlY KuitZ

cvii wKbv]

FviZxg mcxg tKviui 9Rb wePviK mgbiqg MiwZ GKwU enr
teA im=xv3 MnY Kii th c_tg beg Zdmxij AbxZ mKj c_K
ABb c_KFvie cixMlv Kvigv T wiZ nBfe th msiké AvBbwU
msieavibi ZZxg FviM eivZ tgSigK AvaKviii minzZ mvsNvllK
iKbv] hi™ mvsNwlK nq Zte cixqMlv KiiiZ nBfe th Zvnv msweavibi
basic structure TK Le Kii wKbv] hi™ Zvnv Kii Zie beg Zdmxij

elYZ ABbwJ ewZj nBiel]
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ivquu msweavb, Bnvi msikvab 1 basic structure ZiZi Dci

AvijvKevZ KiigviQl]

mvsieawbKZv matU cavb wePviciZ Y.K. Sabharwal etjb (cov-
79) t

“43. The principle of constitutionalism is now a legal principle which

requires control over the exercise of governmental power to ensure that it does

not destroy the democratic principles upon which it is based. These democratic

principles include the protection of fundamental rights. The principle of

constitutionalism advocates a check and balance mode of the separation of

powers: it requires a diffusion of powers, necessitating different independent

centers of decision-making. The principle of constitutionalism underpins the

principle of legality which requires the courts to interpret legislation on the
assumption that Parliament would not wish to legislate contrary to fundamental
rights. The legislature can restrict fundamental rights but it is impossible for

laws protecting fundamental rights to be impliedly repealed by future statutes.”

109. ........... The constitution is a living document, its interpretation may

change as the time and circumstances change to keep pace with it.
(AtavtilLy cE)

Basic structure maiU cavb wePviciZ Sabharwal et b (cov-102)t

“114. The result of the aforesaid discussion is that since the basic
structure of the Constitution includes some of the fundamental rights, any law
granted Ninth Schedule protection deserves to be tested against these principles.

If the law infringes the essence of any of the fundamental rights or any other

aspect of the basic structure then it will be struck down. The extent of

abrogation and limit of abridgment shall have to be examined in each case”

(Atavtilv cTE)

msieavb msikvab maiU iZib efjb (cbv- 104) t
“124. Since power to amend the Constitution is not unlimited, if changes

brought about by amendments destroy the identity of the Constitution, such

amendments would be void. That is why when entire Part III is sought to be

taken away by a constitutional amendment by the exercise of constituent power
under Article 368 by adding the legislation in the Ninth Schedule, the question
arises as to the extent of judicial scrutiny available to determine whether it alters

the fundamentals of the Constitution.



235

125. The question can be looked at from yet another angle also. Can

Parliament increase the amending power by amendment of Article 368 to confer

on itself the unlimited power of amendment and destroy and damage the

fundamentals of the Constitution? The answer is obvious. Article 368 does not

vest such a power in Parliament. It cannot lift all restrictions placed on the

amending power or free the amending power from all its restrictions. This is the
effect of the decision in Kesavananda Bharati case as a result of which
secularism, separation of power, equality etc., to cite a few examples, would fall
beyond the constituent power in the sense that the constituent power cannot

abrogate these fundamentals of the Constitution..........
(AtavtiLy cE)

ABibi kvmb (Rule of Law) I wePvi wefviMi FugKv maiU cavb
iePvicwZ Sabharwal efgb (cbv-105) t

“129. Equality, rule of law, judicial review and separation of powers
form parts of the basic structure of the Constitution. Each of these concepts are

intimately connected._There can be no rule of law, if there is no equality before

the law. These would be meaningless if the violation was not subject of the

judicial review. All these would be redundant if the legislative, executive and

judicial powers are vested in one organ. Therefore, the duty to decide whether

the limits have been transgressed has been placed on the judiciary.”

(AtavtiLy cE)

msieavb msikvatbi mxgvex<Zv maiU wZib eijb (c6v-109) t

“144. The constitutional amendments are subject to limitations and if the
question of limitation is to be decided by Parliament itself which enacts the
impugned amendments and gives that law a complete immunity, it would disturb
the checks and balances in the Constitution. The authority to enact law and
decide the legality of the limitations cannot vest in one organ. The validity to the
limitation on the rights in Part III can only be examined by another independent

organ, namely, the Judiciary.”
Basic structure G 1T9q[fT judicial review Gi TigKv matU cavb
iePvicwZ Sabharwal efgb (c6v-109-10) t
“147. The doctrine of basic structure as a principle has now become an

axiom. It is premised on the basis that invasion of certain freedoms needs to be

justified._It is the invasion which attracts the basic structure doctrine. Certain

freedoms may justifiably be interfered with. If freedom, for example, is
interfered with in cases relating to terrorism, it does not follow that the same test

can be applied to all the offences. The point to be noted is that the application of
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standard is an important exercise required to be undertaken by the Court in
applying the basic structure doctrine and that has to be done by the Courts and
not by prescribed authority under Article 368. The existence of the power of
Parliament to amend the Constitution at will, with requisite voting strength, so
as to make any kind of laws that excludes Part III including power of judicial
review under Article 32 is incompatible with the basic structure doctrine.
Therefore, such an exercise if challenged, has to be tested on the touchstone of
basic structure as reflected in Article 21 read with Article 14 and Article 19,
Article 15 and the principles thereunder.”

(Atavtilv cTE)

GKRDb 1eA amicus curiae ArffFgZ cKvk KuigviQb th msweavb
(Tigqv™ k mstkvab) ABb maKZ wggvsmv RvZxg msmi~ nlqv
DwPZ, Av- J1Z bql

"BKZ ermi cie h=3i1vi6 msieanwbK cik GB iKg aiiYiB
gZ Qj wKS mwsieawbK ck 1K fvie axti axti mcxg TKviUi
Judicial Review q[gZvi Avl Zvg Avim Zvnvi G'g ieKvk Ges wetkl
Kviqv 1voxg hisS cizZibiaZkxy MYZiSi gva'itg wewfFb 1~ Ki
RbMtYi misieawbK mai=3Zy ¢ dwZ Kriievi DiTik" iviqi GB
viM MYZS, cRVZS, wePvi wefviiMi  vaxbZv, msieavibi tk6Z",
msieavb msikvab 1 Basic Structure ZZ Ges mcxg iKviUi FugKy
motU GKwU mvaviY AvijvPbv Kiv nBqviQ|

ZZxq M
RbMY, msieavb I msieavb (Tigv~ k msikvab) A/Bb,1996

Avi gvPbv

29] msieavb 1 RbMY t miZe® th ewUk-iviRi

IWRZKvig evsjvi  kmn mgM FviZel civaxb Qj | wKS Government
of India Act, 1935, Gi Avl Zvg mugZ A/Kvii nBigl ivR c vb Kiv
ng | FviZemx Zvnvi~ 1 tHRUwaKvi cvq] Zvnviv Zvnvi™ i 1biR:I™ 1
ciZibiaikK tfW c vb Kuiqv wbewPb KiZt cvi itkK AvBb mfiq
tciY Kti|] e Zt GB fvte cizZwbwva gvidr FviZevmx AvBb m¥vg

Zvnvi~ 1 Dcv wZ Dcjwa Kii |

elUk-1viRi 1VRZKvij vaxbzZv Avhb vb ewZiiitK AvBb-

keL Jv cwiv wZ Lvivc wWQpj GUv ejv hv\g bv | mgM FiZetl
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AvaibK 1kqv e’'e v, vePvi ee v, Vv " e’e v, ThiMvihvwM e’e Vi
cfZ DbwzZz nqg|] Brnvi ctill FviZemx FvitZi guwjK iQigb bv]
mKJ cKvi mihwMm mieav miZ1 Zvnviv iQigb bR t itk cievmx
Ges kumZ] vet  kx kimiKi keL jvyg= nBqv vaxbZv cvBiZ cvq

50 ermiii Avb vgb gwMqgv wMqwQ j |

viZz 1 cwK vb "BwU 1"k vaxb nBj| FvitZ MYgvbili
S vaxbzv 1 AlaKvi cvzwdZ nBijl cuK vb tMExZS I cvmv -
IohtSi wkKvi nBj|] ceewsjv —vaxKvi nvivBj, cvAvieid
KigvbxtZ cuiYZ nBj | GBevi giZfvlvi Avb vgb, “vgE kvmibi
Avb Vb, mveRbxb fFUwaKvi Z v RbMiYi metFigiZi
AvbTvgb Avie nBj| GB Avb vgb vaxbZvi hix Z v gi®hix
ciiYZ nBjl 3N 39 gbili AZZVviIMEI ga’ v qv  vaxb
esjvi  k GK mMi it=i weibgiq Rb! MnY Kui j |

evsjvi  gvbl ek kwmbiK tFfviy bvB, cwK vbxi™ 1
bt alyY, AwePvi, AZVWPvi nBiZ Zvnviv wPiZii gi= PwnqviQ]
Zinviv Ggb GK evsjviK PungviQ thLvib TKnB civaxb _wKie by,
tkvlY _wKie by, mKj gvbili mgAlakKvi _wKie, mKj cKuvi
ivoxqg 1 mvgwRK tkvlY nBiZ Zvnviv gi= cvBite]|] cKZ MYZS
ciZ6v cvBite] GB KvitY evwsjvi~ k msieavtbi c vebvg Zvnvi i
Ta vaxbzZv bg, g=i AwZ dwqgv DWqviQ, MYZiSi Ky,
cRvZiSi K v, tkvlYg=3 mgviRi K v, agbifcTz2Zvi K v,
gbewaKviit K v, mievcwi th Jq9 gi=thvxvi~ 1 AvZIZviMi
iewbgiq evsjvi~ k gi= cvBqviQ, ZvnvB wjice>= nBgviQt

c vebv

Avgiv, esjvi tki RbMY, 1971 Lxévias gvP gvimi
26 ZwiiL vaxbzv tNvlYv Kuiiqv RvZxqg gi=i Rb”
HiZnwmK msMvigi gva'tg ~vaxb 1 mveifsg MYcCRVZ3x
esjvi Kk cizi6Z KiigwQ;

Avgiv A¥xKvl KiitziQ th, th mKj gnb Av k
AvgviT 1 exi RbMYiIK RvZxq gi= msMvig AvZibigM 1 exi
knx v MiK cviYvrmM KuwiiZ D@x KuigwQ j-RvZxqZvev ,
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mgvRZS, MYZS 1 agbiicq9Zzvi tmB mKjJ Av k GB
msieavibi gjbxZ nBie;

Avgiv AKvi KiitzZiQ th, Avgvi~ 1 1viéi Ab'Zg gj
JI° nBie MYZwSK cxiZiZ Ggb GK tkvlYgE*
mMgVRZwWSK mgviR1 ciZ6v-thLvib mKj bwWiitKi Rb”
ABibi kvmb, fglij K gbewaKvi Ges ivRWbiZK, A _kbiZK
I mvgwRK mvg”, vaxbZv I miePvi ibidZ nBie;

Avgiv “pFvie tNvlYv KiitZiQ th, Avgiv hvnviZ — vaxb
mEvg mgix JvF KiitZ cwi Ges gvbeRwZi cMiZkxj
Avkv-AvKveqlvi minZ m*aZ 19v Kiigv A SRwZK kws 1
mnihwMZvi 19T cY FugKv cvjb KiiiZ cwi, TmBRb"
evsjvi ki RbMiYi ArFcvigi ArfFe =" ifc GB msieavibi
cvavb” AMIb ivLv Ges Brwi 197Y, mg_b 1 wbivcEweavb
Avgvi~ i cielT KZe" ;

GZoviv Avgvi~ 1 GB MYcuwili™, A™7 t1Zi kZ EbAvkx
eiai KiZK gvimi AWl Zwil, fgvzZvieK Eiwbk kZ
evnvEi Lxoviai bifoi gvimi Pvi ZwiilL, Avgiv GB
msieavb §Pbv I welaex Kiiqgv mgieZfvie MnY Kui jvg|

Dciti enwyZ 0Avgiv, evsjvi~tki RbMY,00 Kinviv GB RbMY?
evsjvi tki gi=thvxy, KIK, kigK, QvT, IKMTK, AMiYZ Rbgvbl,
Rbzv, ZvnvivB GB 00Avgiv, evsjvi fki RbMYW] Zvnvi~ i mo
MYcuil™ mKigi Avky, AvKveLv I AiaKviil gZ cZxK wnmvie
GB msieavb iPbv KiiquiQ] cKZciql, GB msieavb 00 Avgiy,
evsjvi~tki RbMY0) GiB mi6 |

AvoB nvRvi ermi cife Aristotle Zvnvi The ‘Politics’ G msieavb
I AvBb mauK maiU efjbt

........... for the laws are , and ought to be, relative to the constitution,
and not the constitution to the laws. A constitution is the organization of offices
in a state, and determines what is to be the governing body, and what is the end

of each community”. (Translated by B. Jowett )

iJuiLZ msieavibi cm¥% DIwcZ nBij c_igB h3ivioi

msieavibi K_v Avgvi~ i gib Avim|

“vaxbZv hx<xKvgxb mgiq 1777 mvij Continental Congress

h=1viR"'1T minZ Pjgvb hx 1 Bnvi AvblwzK mgm’v mgvavb 1
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mnithwMZvKi1T 13w Kigvbxi gia’” GKwWU AvbowbK AvZvZ ev
mauK Mioqv Zigevi cigqvRbxqZv Abfe Kiti] GB JivM" GKw
Articles of Confederation cYgb Kiv nq] Bnv 1781 mvig mKjp

Kigvbx@dviv Abigw™Z nq] BiZgia™ hx tkl nq] GKwW vaxb

vioil cigvRibi Zjbvg D= Atrticles of Confederation Achvl3 eijqv
cZxqgb nq] GgZ Ae vq BniiK msikvab Kiievi im><vS nq]
tTmB 39T Continental Congress wewfb Kigvbx i1vd nBiZ Philadelphia
knti AbwbZe" Federal Convention G cuZibwva fciyY KuiiZ Abtiva

Kii |

GB mgq mel IvRbuwzie~ 1 ciUZ e'wW=3MiYi gia’ Amb
msikvab JBqv Avgvc Avigvwbv PigiZ viK | h_vmgiq 1787
mvig i1 tg gvim Convention G Awatekb Avia nq| el Avigvwhbvi ci
cie v 1KZ Articles of Confederation msikvatbi cwieiZ GKwU cYv.
msieavb iPbv KivB im>xvS ng Ges 16 mRvini Avijvwbvi ci
1787 mvigi 17B tmiboi ZwiiL msieavbwd Dci Z ciZibvaMyY
“VvIli Kiib] GB mgiq t~tki ivRbxZie~ 1 ciUZ e w=MY bZb
msieavibi werfb 1K JBqv cT ciTKvg AvijvwPby KiitZ VviKb]
Bnvi gta” The Federalist Papers G Alexander Hamilton, John Jay 0B James
Madison Gi b'vg L'vZbvgv e =eM bZb msieavibi weifb _1“ZcY
"~ K _§Bqgv Publius Q tbvig cwUZcY AvijvwPbv Kiib] tmvgqv "BkZ

ermi ciil Bnv GLbl _i“Z enb Kfi |

=

msieavibi 1k6Z Z v RbMiYi 1k6Z maliK Alexander Hamilton
1788 mviji 28tk tg ZwiiL Federalist No.78 £ jiL bt

........... No legislative act, therefore contrary to the Constitution, can be

valid. To deny this , would be to affirm, that_the deputy is greater than his

principal; that the servant is above his master :; that the representatives of the

people are superior to the people themselves; that men acting by virtue of

powers, may do not only what their powers do not authorise, but what they

forbid.
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.............. It is not otherwise to be supposed, that the Constitution could
intend to enable the representatives of the people to substitute their will to that

of their constituents. It is far more rational to suppose, that the courts were

designed to be an intermediate body between the people and the legislature, in

order, among other things, to keep the latter within the limits assigned to their
authority. The interpretation of the laws is the proper and peculiar province of

the courts. A constitution is, in fact, and must be regarded, by the Judges. as a

fundamental law. It therefore belongs to them to ascertain its meaning as well as

the meaning of any particular act proceeding from the legislative body. If there
should happen to be an irreconcilable variance between the two , that which has
the superior obligation and validity ought , of course, to be preferred; or, in other

words, the Constitution ought to be preferred to the statute , the intention of the

people to the intention of their agents.” (AtaviilLv c~E)

AvaibK 1viéi gta® hE‘iviéi msieab mevicqlv civZb]
Bnvi ¢ Zvebvi c_igB RbMiYi tk6Z tNvlYv Kiv nBqviQ] Bnvi
cviieB ejv nq t

‘We the people of the United States....... do ordain and establish this
constitution for the United States.’

ZLb wKS h=ivi6 Congress ev President TKvb ms vB RbijvF
Kii bB] werfFb Kigvbx iv6_wj nBiZ RbmvaviiYi ciZwbwaMyY
Philadelphia Convention G RbMiY1 cq nBiZ msieavibi GB c vebv
tNvlYy KiZt msieavb cYgb Kiv nq hvinv ciezZxtZ mKj AX%ivo

Abigv b Kii] A_vr RbMYB GB msieavibi i1PiqZv]

h=i1viér vaxbzZv hxKygxb mgiq Colony_ugi RbMiYi
9MgZv, Article of confederation §Pbvi cUTwgKv, NUbvepgx 1 Bnvi
AVBbMZ “eaZv matU Ware V. Hylton (1796) tgvK T gvq US Supreme Court
G1i1 ci9vT Justice Samuel Chase ef jbt

“It has been inquired what powers Congress possessed from the first
meeting, in September,1774, until the ratification of the Articles of
Confederation on the 1% of March,1781. It appears to me that the powers

of Congress during that whole period were derived from the people they

represented, expressly given, through the medium of their State

conventions or State legislatures;........coo.........
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(Thomas M. Cooley : A Treatise on the Constitutional Limitations page-

7) (AtaviilLy cTE)

H GKB tgvKvIgvg RbMiYi 9TgZv maGiK Justice Chase etjb t

“There can be no limitation on the power of the people of the United

States. By their authority the State Constitutions were made, and by their

authority the Constitution of the Untied States was established;............
(AtaviiLy)

Martin V. Hunter’s Lessee (1816) tgvKvligvq U.S. Supreme Court G i
CI9qT Justice Joseph Story efgb t

“The Constitution of the United States was ordained and established,

not by the States in their sovereign capacities, but emphatically, as the

preamble of the Constitution declares, by “the people of the United

States.” There can be no doubt that it was competent to the people to
invest the general government with all the powers which they might
deem proper and necessary; to extend or restrain these powers according
to their own good pleasure, and to give them a paramount and supreme
authority.

................................... The government, then, of the United States can

claim no powers which are not granted to it by the Constitution, and the

powers actually granted, must be such as are expressly given, or given by
necessary implication.”
(Professor John B. Sholley: Cases on Constitutional Law1951, page-52-53)
(AtavtilLy cE)

GB KvitYB McCulloch V. Maryland (1819) tgvKvEgvq US Supreme

Court Gi cavb wePvicwZ John Marshall et j bt

“From these conventions the Constitution derives its whole authority.

The government proceeds directly from the people; is “ordained and

established” in the name of the people; ........ It required not the affirmance, and

could not be nagatived, by the state governments. The Constitution, when thus
adopted, was of complete obligation, and bound the state sovereignties.
The government of the Union, then (whatever may be the influence of

this fact on the case), is emphatically and truly a government of the people. In

form and in substance it emanates from them, its powers are granted by them,

and are to be exercised directly on them, and for their benefit.
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It is the government of all: its powers are delegated by all; it represents

all, and acts for all”. (Cushman: Leading Constitutional Decisions, 13 Edition).

(AtaviilLv cTE)

Gibbons V. Ogden (1824) tgvKvIgvg RbMiYi 9qgZv 1 msieavb
matU cavb wePviciZ John Marshall ef jb t

“This instrument contains an enumeration of powers expressly granted
by the people to their government.”

(Professor John B. Sholley: Cases on Constitutional Law, 1951, Page-
109)

cvg GKB aiibi K_v Justice Stanley Mathews 1885 mvig Yick Wo
V. Peter Hopkins 118 US 356 tgvKvI gvi iviq @ nxb Fvlivg TNvEYv Kiiqv
IQigb t

“When we consider the nature and the theory of our institution of
government, the principles upon which they are supposed to rest and review the
history of their development, we are constrained to conclude that they do not
mean to leave room for the play and action of purely personal and arbitrary

power. Sovereignty itself is, of course, not subject to law, for it is the author and

source of law: but in our system, while sovereign powers are delegated to the

agencies of government, sovereignty itself remains with the people, by whom

and for whom all government exists and acts”

GB fTvie RbMY KZK msieatb cYgb cmi Professor K.C.
Wheare et j bt

{Most modern Constitution have followed the American model and the

legal and political theory that lies behind it. The people, or a constituent

assembly acting on their behalf. has authority to enact a Constitution. This

statement is regarded as no mere flourish. It is accepted as law. The Courts of
the Irish Free State spoke of the Constitution of 1922 as having been enacted by
the people, and the Courts of Eire speak in the same way of the Constitution of
1937._The Supreme Court of the United States regards the people as having

given force of law to the Constitution.” (Modern Constitution, 1975)
(Atavtilv cTE)

1922 mvij AvgvigviUi msieavb cYxZ nqg] misijibi

ibewPZ m™m MY Irish Free State Gi Rb™ GKiU msieavb 1Pbv Kfib]|
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mic§gibi m m"MY RbMY KZK 9qIgZv cvl3 nBqv in the exercise of

undoubted right H msieavb iPbv KuiqviQb engjqv gib Kiib]

C_g gnvhixi ci Rvgvb t~ ik Weimar Constitution Gi cvia GB
Tviet

“The German People,........... has given itself this Constitution” |

Czechoslovak Republic G1 msieavb Gi1 Avia ibazifct
“We, the Czechoslovak nation, have adopted the following Constitution

for the Czechoslovak Republic”.

Estonia ™ tki msieavb Gi Aviot
“The Estonian people......... has drawn up and accepted through the

Constituent Assembly the Constitution as follows”.

Poland G1 msieavb Gi1 Avicot
“We, the Polish nation,.... do enact and establish in the Legislative Sjem

of the Republic of Poland this Constitutional law.”

cZxqgb ng th c_g gnvhixi ci BDfivici werfb 1vo
RbMYiKB msieavb mév, “vZv 1 ciYZv wnmvie xKiZ c vb
KviqviQ] wdZxq gnvhixi ci GKB aviv eRvq _VviK] 1946 mvij
Jugoslavial mswieavb Bnvi Constituent Assembly cYqb Kii | West German
Federal Republic Bnvi msweavib tNvlYv Kii tht

“the German people has, by virtue of its constituent power , enacted this basic

law of the Federal Republic of Germany™.

FvitZi 1950 mvigi msieavibl “vex Kiv nBgviQ th
msieavb cYqgb Kuievi 9gzZv 1 AwaKvi RbMiYi woKU nBi1zB
AuwmgviQ] Bnvi cvitm ejvng t

‘We , the people of India,........ in our Constituent Assembly this twenty-sixth day
of November, 1949, do hereby , adopt ,enact and give to ourselves this

constitution.’
Dcitii venfFb T ikl msieavibi D vniY nBiZ cZxqgvb nqg
th, RbMiYi1 cizZibia wnmvie MYciil - msieavb cYgb Kiievi Rb”

RbMY KZK qIgzvcv3] Zte msieavb cYgb nBqgv tMij RbMYmn
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mKi§jB DE“ msieavb@viv eva’| Fourth French Republic Gi msieavb
RbMiYi tk&éZ 1 msieavibi eva'evaKZv maiU AvijvKcvZ Kti |
Bnvi 3g Ab3"Q~ wbzifct

“National sovereignty belongs to the French people. No section of the

people nor any individual may assume its exercise. The people exercise
it in constitutional matters by the vote of their representatives and by the
referendum. In all other matters they exercise it through their deputies in
the National Assembly, elected by universal, equal, direct, and secret
suffrage.”

(K.C. Wheare : Modern Constitution, page-62) (AtavtilLv c~E)

Fifth French Republic Gi msieavbl RbMiYi tkézZz I mveifsgZz
ibidZ KiiquiQ|] msieavibi 2 1 3q Abt’Q ™ wbzifc t

Article 2 :

The principle of the Republic shall be government of the people, by the

people and for the people.

Article 3:

National sovereignty shall vest in the people, who shall exercise it

through their representatives and by means of referendum.

(AtavtiLy cE)

GB cmi¥% h=3i1vi6i1 msieavibi Preamble maiU Professor Edward S.
Corwinh_v_B enjqgviQb t

“The Preamble is the prologue of the Constitution. If proclaims the
source of the Constitution’s authority and the great ends to be
accomplished under it.

From the Preamble we learn that the Constitution claims obedience,
not simply because of its intrinsic excellence or the merit of its
principles, but because it is ordained and established by the people........

The people are the masters of the Constitution—not the reverse.”

(Professor Edward S. Crown : Understanding the Constitution, 1949,

page-1).
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Dciii GB m xN Avigvwbv nBifZ cZxqgvb nqg th ftmvqgv
"BkZ ermi cie h=3i1vidoi vaxbZv hxKvjxb I ZrcieZx cizZJ
IMtT h=ividéi RDbMiYi Dci wZ Dcjva Kiv hvg] RbMY
Continental Congress G Zvnvi~ 1 cuZwbwva gvidr Dci Z wQj, RbMY
S vaxbZv hx< KwiqwQj, hx tkil Philadelphia Convention G K1 gvbx
ividi ciZwowai™i gvaigl RbMY Dci Z2 _wKgy h=3ivioi
msieavb 1Pbv KwiqviQ] A% 1vO_wj i convention G RbMYB msieavb
Abigv b (ratify) KiiqviQ] h=i1vié mKjJ 9qMgZvi Drm th RbMY
Zvwnv US Supreme Court ieMZ ~BkZ ermi cie cbt cbt ftNvlYv
KviqviQ] Bnvi ci el ivié msieavb 1wPZ nBqviQ | ciZwU 1vidi
msieavib RbMYB th 9qIgZvi Drm Ges RbMiYi cwzZibva Z_v
RbMbB th msieavb 1Pbv KiitqviQ ZvnvB evisevi TNwlZ nBqviQ]

mKjJ t~tki msieavib RbMYB qIgZvi gj K> we>™ |

30] evsjvi k msieavib RbMY-cUFigKyv t esjvi~k

msieavbl Bnvi tTKvb e wZpg bqg] evwsjvi k ivioil K> we> iZ
iNnqviQ Bnvi RbMY] 1971 mvij RbMYB gi=hx Kiiqv vaxbZv
IQbvBqqv AwbqviQ] evsjvi~ k msieavb evsjvi RbMiYi AvKveLv 1
ArFe=i1  xKiZ] msieavb ivi6oi miev’P AvBb KviY Bnv RbMiYi
Airfcvigi ciZzdjb] tmLvibB msieavibi tk&6Z] cKZciqv]
AvgviT i msieavibi meT Rwoqv iwnqviQ RbMY| evsjvi RbMYB
esjvi  k 1vioi gj PujKv-ki=|] msieavb TmB ki=i evnb|

GB evsjvi RbMY FiZeil cwK vo bvig GKwWU 1vo
PwnquwQj ] 1946 mvij evsvi RbMY Zvnvi~ i1 tHUwaKvi cigwM
Kvigv gmjgvbi™1 Rb™ wow™ 6 119w Avmibi gifa” 116w Avmb
gnijg xMiK c vb Kiigv cwK vb “vex mdjfvie meiiL §jBqv
Avim] cKZciv] gnijg JxMi GB Tugam weRq TviZetl

cwK vb mi6d Kii |
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cuwK vb mi6tZ thgb evsjvi RbMiYi miev’P Ae vb ningviQ
WK tZgib Fvie evsjvik midtZ 1l evsjvi RbMiYi Ta Ae Vb bq
Pig ZvW 1 mtev’P gj~ v iZ nBqviQ]

1948 mvij Fvllv Avb vgibi cvie | 1952 mviji 21tk
tde“quix ZwiiL gvZFvlv evsjvi Rb™ Gi itki gvbl Rxeb v j|
BiZnvim mié Kwig] tTmB BiZnvimi fmvcvb ewnqgv AR 211k
tde“qvix AvSRuZK gvZFfvlv i em]

cwK vb Avgj wWQj evsjvi Rb’ eAbvi BiZznim] cwK vb
midi ci ce evsjvi bZb bvygKiY nBj ce cwK vb] c_g nBiZB
Gi"k cvmv™ l1ohisSi wkKvi nBj|] Zie 1954 mviji cvi kK
ibePib RbMY c_g mihviMB gmigg JxMiK cee’s nBiZ cvq
ibidy Kiiqv g vKS msL'Wiid ci” k nBgvl cidg cwK vibi
minZ BnviK Parity gwbqv JBiZ eva” Kiv nBj|] el IohisSi ci
1956 mvij cwK vib GKiU msieavb nBj eifU wKS 1959 mviji
tde“qvix gvim Abi6Ze” mvaviyY ibevPb Abdvb nBevi KigK gvm
cie 1958 mviji 7B Aixvei ZwiiL mgM t ik mvgiiK AvBb
Rvix nBj|] ce cwK vibi cab ivRbiZK “J_ugi cvg mKj
tbZviK ASKxY Kiv nBj|] ce cwK vibi RbMY Pig Fiie
AZVWPwiZ 1 wbi wlZ nBiZ juwMj|] cwK vibi Avaemxi™ i
‘genius” Abmvit 1962 mvigi msweavibi gva'tg ‘Basic democracy’
eijqv GK A™MZ MYZS Pvg nBj hvnv Basicl bqg democracyl bq
hi™ 1 wKQ msL"K AiZ Drmvnx 1 kx I wei~kx ciUZ €= BnviK
ab” ab” KiitZ gwMigb]

1966 mvij Z wbSb ce cwK vibi GKW cavb 1vRkbiZK
TJ 6 “dv wFRIEK TvgZ kvmb Ges Universal Franchise ev mveRbxb
tFvUwaKvi “vex Kui § | evsjvi RbMY Zvnv mevSKitY mg_b c b
Kiig] mig (g Avb>"vib teMevb nBiZ juMj Ges Pig _ 1‘Zi

AKvi aviY Kiiiy cmv- BohisSi bigK citeZb nBj| 1962
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mvigi msieavb ¥~ Kiiqv tRbviij Bgwngv Lvb cwK vibi

tcimiw,U nBijbl|

1970 miiji tkl FviM ALU cwK vibi mec_g 1 metkl
mvaviY ibePb Abi6Z nBj| wbewPibi Ab'Zg cab DiTK WQj
mgM cwK vibi Rb™ GKiU msieatb cYgb Kiv] wbewPib GKwU
IWRtbiZK ~jJ ce cwK vibi Rb” w6 169w Avmibi gta”
167w Avmb JvF Kwigv mgM cwK vib GKK msL'vWwidZv jvF
Kirn] 1971 mvigi 3iv gP ZwiiL XvKvg msm~ Awatekibi ZwiL
tNvEYy Kiv nBgwQj|] cidg cwK vb nBiZ msm™ m m'MY GK
GK Kuigv XvKvg AwWMgb KiitZiQigb GB mgg AKmiwr 1jv gvP
ZwiiL tTRbviij Bqunqgv Lvb Awbi™6 Kvigi Rb’™ Aiatekb wWZ
TNvlYy Kfib] mgM evsjvi "k fqviF “tiL dwUqv cioj] 6 dv
“vex 1 dv vaxbZvi “vextZ cuiYZ nBj| 7B gP ZwiiLi FvltY
tkL giReil ingb mKjiK c Z nBevi Avwneb RvbvBijbl]
OGevtii msMvig Avgvi~i gil“i msMvg, Geviii msMvg ~ vaxbZvi
msMvg0 GB AtgvN evYx D”Pvitbi ga” v qviZib tTmi™ b Zvnvi FvlY
Tkl Kitib]

23tk gwP cuwK vb vwem 1IQj wWKS Hv™ b K'wUbigoU e'wzZZ
mgM ce cwK vibi meT ~vaxb ewsjvi cZvKv tkvFv cvBiZiQj |
25tk gwP iwewWZ iviT ci_exi BiZnvimi RNY'Zg MYnZ'v XvKvq
1 essjvi vewFb  nvib Abul6Z nBj | 261k gviPi c_g cntiB fkL
giReil 1ngvb evsjvi tki vaxbZv TNvlYv Ktib]

Bnvi cieZx bg gim evxi AvZIZVvIMiI BiZnvm|] evspvi
mvaviY RbMY A aviY Kuwiqgqv J9T Rxeibi weibgiq evsjvi
~vaxbZv \QbvBqv Avib] Bnv iQj cKZB Rbhx] 1949 mvj nBiZ
c_1tg m xN mvsieawbK msMvg, Zrci, RbMiYT mkm msMvigi
KviiYB evwsjvi~k msieavibi meTB RbMiYi Dci wZ I Kiv

hva |
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31| mvsieawbK Kvwvigy t-

c vebv t eOvx RuwZi cwiwpPiZz, "eikd” Ges msieavibi
Difk™ , Ak 1 gjbwZ hvnvi Dci vRE Kiiqv GB iv6 cizidbZ
NBqviQ Zvnvi GKiWU msiq[i3 1KS _ iZcY eYbv c vebvg Kiv
KimgquiQ] cKZ ciq c vebviK msieavibi Touch Stone inmvie eYbv
Kiv ng| msieavibi weirfb Astki citwPiZ wbie ¢ vb Kiv nBj |

c g FMt esjvi k th GKWU MYCRvZSx ivd6 , RbMY GB
ivioil gujK Ges msieavibi cab”™ maoliK tNvlYy GB fviM c b
Kiv nBqgviQ|

wWwZzxg Mt w@Zxq FviM 1vdé cwiPvjbvi gjbxwZ mgn eYbv
Kiv nBqgviQ|
ZZxq M t GB FviM evsjvi~tki RbMiYi we~"gib tgSig K

AlaKvi mgini xKiZ c vb Kiv nBgviQ|

PZ_ +WM t GB FviM 1vidi wbevnx wefviMi wverFb mvsieawbK
c~ thgb- véciZ, cabgsSxmn Bnvi giS mFv, ZEveaigK miKuvi,
“vbxg kvmb, ciZiqlv Kg iefM Ges AVWbx-tRbviij BZ'w™ c~
mid KiiquiQ Ges Zvnvi~ i mKiji mvaviY “wgZ 1 KZe" wbi~ k
KwviqviQ]

cAg M tGB M vidi AviIKW ~© ABb mfv mio
KiigviQ] GB FviM RvZxq msm~ cuZdv, RbMiYi1 ciZibia mvsm™ -
- wxKvi, bvgevg, AvBb cYgb I A mspuvsS cxiZ Ges Aavi~ k
cYgb BZ'w~ eYbv c "vb Kiv nBqviQ |

16 M t GB FviM msieavb ividél ZZxq © wePvi wefwM
ciZzév KwigqiQ] mexg KW cwzdv, wePviK wbigvM, Aat b
ATV Z Ges ckimibK UvBeb vy ciZzév matU eYby mingviQ |

mRg M t GB FviM msieavb wbePb msTS welqu™ 1 eYby
KiigviQ] wbewb Kigkb ciZzdbév, wbePb Abdévibi mgq BZw"
b= 6 nBqviQ |

Adbg FIM t GB HviM gnv-winmve wbixqIK 1 wbqgSK ci~i

ciZov Ges G msG'S welgw™ eYbv Kiv nBqviQ |
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beg M t GB FviM evsjvi~tki KgiefvM motU eYbv Kiv
NnBqviQ] msweavb GB fviM miKvix KgPvixi~ 1 wbigM 1 Kigi
kzvejx, Kg wefiM cbMVb Ges miKvix Kg Kigkb ciZdv
KwviqviQ|

beg K fiM t GB FiM msieavb Ri“ix Ae v ftNviYv 1
GZ mspwsS Kvhvegx ibi™ k KwiqviQ|

“kg Mt GB FviM msweavb msikvatibi qgZv eYbv Kiyv

nBqviQ|

GK\"k M t GB *viM weiea welgw™ maiU eYbv Kiv
nBqviQ|

msieavibi 150 Abi"Q~ ividi pusSKvgxb I A vgx weavbve jx
maKZ ] GB Abfi’Qi 1 AvlZvg moé PZ_ Zdimij pwSKvgxb 1
A vgx reavbve jx eYbv Kiv nBqviQ |

rwSKvgxb ez 1971 mvigi 26ik gvwP ZwiL nBiZ
msieatb ceZibi ZwiL A_vr 1972 mvigji 16B wWimei chsS
mggKvj eSBiZiQ] GB mggKviji gia’ ~vabzv tNvIYvCT,
mKj ABb 1 mKj KvhpugiK PZ_ Zdimiji 3 AbiQ~
msieavibi 150 Abi'Qi"i AvlZvg msieanbK “eaZv Tvb
KiigviQ] ZvnvQuov, D= Zdimiy ewyZ 3 Abi’Q mn 17w
Ab1’Q~ cvK-msieavb AvvBb, 1vior werfFb we® WM 1 Bnvi
Kvhpag  wjiK msieavb, msieavib eiyZ AvBibi AVl ZvF3 KiZt
tmZeU mi6 KuiqviQ] GLvibB msieavibi 150 Abf’Qi~ 1 AvlZvq
cYxZ PZ_ Zdimigi Kvhptgli mgwl3] msieavibi cieZx
msikvab _uj thinZ msweavibi 150 Abi’Q~ einfZ tmBinZ DE*
msikvab_wy PZ_ Zdwmij Vb cvq bvB , thgb, msieatb c_g
msikvab, 1@0Zxq mstkvab, ZZxq msikvab I PZ__ msikvab | Akea
mvgii K kvmbvgg 1 ZrcieZxKvigi msieavb msikvabx_ugi gia”
th_wj msieavbein®Z tmB_wj void ab initio Ges hi~ PZ__ Zdwmij

msh= Kiv nBqv _viK TmB_wj D= Zdimj nBiZ ewZj eigqv MY"
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nBie] tKvb "ea mstkvabx hi= D= PZ_ Zdwmij vb cBqv VviK
Zie D= mstkvabx hea _wKte etU WKS PZ_ Zdimj nBiZ weh=
nBie KviY PZ_ Zdwmj 1972 mviji 16B wWimoi chS D=3

Zdimij ewZ pwisSKvgxb I A vgx ieavbve jx mawKZ gvl |

32| msieavibi wvevFb FviMi gia” Fvimvg' t

msieavibi gj I cavb © 1ZbwJ, thgbt AvBb m¥v, wbevnx
e M 1 vePvi vefWM|

msieavibi ggevYx nBiZiQ th RwWJ 1vohisSi wewfFb wefviMi
gta’ Checks and balances G gva'tg Governance G mgZv ev Balance #9Jv
Kiv] GiqfT ABb m¥ msieasb Abmvii ABb cYgb Kiite,
ibevnx ve WM AvBibi gg Abmvii Zvnv cigM Kiite Ges welqiU
iePvi wefviMi mafiL Avbgb Kiv nBij Bnvi ABbMZ “eaZv
cixvMlv Kuite] GKBTvie wbewPb Kigkb, gnv-inmve wbixqK 1
ibgsSK, miKvix Kg Kigkb, Zvnviv mKijB 1vohisSi werfFb Asiki
Askietkl Ges bR bR 19[fT Governance TK chieqlY Kuiqv
_viKb, Zie wvetkl Kuiqgv vePvi ve® WM 1voxg TMTgZvi hi_ "Qv e'envi
mmsnZ Kiiqv _VviK] GB KvitY GKRb wePvitKi “wqZ 1 KZe"

AZ'S _1'ZcY] GB cmi¥. Professor W. Friedmann e} gb t

“In the modern democratic society the Judge must steer his way between
the Scylla of subservience to Government and the charyvdis of remotensess
from constantly changing social pressures and economic needs (Law in a
Changing Society)” (Union of India Vs. Sankalchand AIR 1977 SC 2328
tgvKvIgvg Klyer, ] Gi ivq nBiZ DxZ)

1voxq hisi wewfFb vefviMi gia” mgZv iwLevi ciqgvRib Ges
tKvbwi — vi msNvZ thb bv NfU tmB KvitYB msieavibi wewvfFb

M bR bR “wgZgta® “wo iwlLiZiQ]

33] evsjvi k msieavib RbMY t GLb 1t Lv hK

RbMiYi mé msieavibi gva'tg RbMY 1KFvie 1voibqsSyY Kiti |
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Cc_1tgB GB cmiy Senator Daniel Webster Gi e=e” cuYavbihvM’|
h=1viO1 Federal Fug bxZ JBgv GK 1eZiK (1830) Daniel Webster

RbMiY1 msieavb 1 RbMiYi FigKv maiU etjbt

“It 1s, sir, the People’s Constitution, the People’s Government; made for
the People; made by the People; and answerable to the People ..... We are all
agents of the same power, the People ... I hold it to be a popular Government,
erected by the people; those who administer it responsible to the People; and
itself capable of being amended and modified, just as the People may choose it
should be. It is as popular, just as truly emanating from the People, as the State
Governments.”

(Karamer: The People Themselves, cOV-177)

Brvi 33 ermi ci h=ivtoi Gettysburg hx<iq[iTi GKiU Ask
gZ “mibKi~i mgwaiqT wnmvie DrmM Kiievi Aboévib President
Abraham Lincaln Zvnvi msiq[3 e=2Zv tkl Ktib GB eijqv t
.......... that government of the people, by the people, for the people, shall

not perish from the earth.”

A/R nBiZ tTokZ ermi cie GB Fvie Abraham Lincaln ™ fKi
RbMiYi tk6Z mgbZ Kilib]

evs Jvi~ k msieavibi cAg FtM AvBbm¥v eYbv KiiquiQ] 65
Abt’Qf"1 1g "dv RvZxg msm~ mid KiiquiQ] 3q “dv cZ'v]
ibewPibi gva'tg evsjviTiki 1ZbkZiU AvAIJK wbewPbx G jvKvy
NBiZ 1 ZbkZ msm™-m™m" ubevPibi weab Kiv nBqviQ] GB
1IZbkZ msm™-m™m” evsjvi T iki RbMiYi ciZibiaZ Ktib] Zte
Zvnviv 0RbMY0 binb RbMtYi woewPZ ciZibia gvT |

RbMiYi ciZwova GB msm™-m m'MY ibewibi gva’ig
evsjvi tki vociZiK wbewb Kiib] mKj wbewPbB msieavibi
119 1 123 Abf’"Q~ Abmvii evsjvi~ iki wbePb Kigkb cwiPyvjbv
Kiib]

msieavibi 48 1 49 Abi’Q~ Gi qgZv eij vocwZ Zvnvi

“wgqZ cvjb Kiib] 55(4) Ab1"Q~ Abmvii miKviiiT mKj wbevnx
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c iMc nvéciZi bvig MnxZ nBqviQ eijqv cKvk Kiv ng] 55(5)
Ab1’Q~ Abmvit mvéciZi bvig cYxZ Avi k mgn 1 AbVvb”
Pi=cT 1IKiffc mZ'wgZ ev cgvwxKZ nBie, ivociZ Zvnv weia @viv
ibaviY Kiib] ZvnvQuov, 1vociZ miKvix Kvhvegx eUb 1
ciiPvgbvi Rb” weiamgn cYgb Kiib] th msm™-m™m”™ msmi i
msL'VWMwi®d m - im'i Av vFVRb eijqv ivéciZi wKU cZxqgvb
nBieb, iv6ciZ ZnviK 56(3) Abf’"Q~ eij cavbgsx wbigwMm
Kiib]

vociZ msieavibi 94(2), 95(1), 97 1 98 AbI"Q”
Abmvii cawb wePviciZ, A vgx cavb wePviciZ, mcxg tKviUi
iePviciZ 1 AiZii= wePvicwZ wbigM c vb Kilib|

Zie cabg3dx 1 cab wePviciZz wbiquiMi 1T e 'ZxZ
nociZz Zvnvi Ab™ mKj3 “wqZ cvjib cabgsSxi civgk Abhvgx
Kvh Ktib]

Dctii eYbv nBiZ cZxqgwb ng th 1véciZ RbMiYi
ciZibvaMY @viv wbewPZ A _vr 1voéciZ msm -m m'MY gva'ig
RbMY KZK ciivqM[Ffvie wbewPZ] Avevi 1wociZi mKj Kvh
gsSmFv KZK wbqiSZ Ges gSxm¥v msmi 1 woKU “vgex, msm -
m - m'MY evsjvi tki RbMiYi woKU “vgex] ZwnvQuov, cavbgsx 1
Zynvi gismfvi AlaKvsk gsSxeM wbewPZ weavg Zvnvivl RbMiYi
IbKU mivmul “vgex |

KviRB AvBb cYqibi t9{T msm™-m m"MiYi gva'tg RbMY
msmi~ Dci Z] RbMiYi wKU “vgex<ZvB 9qIgzZvi cKZ Drm]|
ibenx Kvhiq[iT cabgsx 1 gidmfv “B Fiie RbMiYi wbKU
“vgex|] c_gZ, RvzZxqg msm~ gvidr, wWZxqZ, wbewPZ msm -
m-m”" wnmvie] GB ~BfvieB RbMiYi Quqv cabgsSx 1 Zvnvi
agiSmTfvi Dci wbwdZFvie we "gb] thinZ, cabgsSx 1 Zvnvi
giSmfvi AraKisk m™m’ wbewPZ tm KviiY Zvnviv mveifig

RbMiYi GB Quqv A xKvi KuwitZ cviib by, Zvnvi~1 cizZwU
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Cc iMMtci RDb" Zvnviv RbMiYi wbKU “vge>|] (accountable to the
sovereign people) |

cRvZiSi Kig KgPvixt~ i wbigM 1 Kigi kZvegx msm™
ABb viv wbg3Y Kii, KviRB tmiq[tT RbMY msm~ gvidr
evsjvi tKi Kgie®tyMiK wbgsSY Kitib] GghiK ciZiqlv
KgiefviMi t9{T1 RbMiYi wbg3Y iwnquiQ KviY D= KgieFMI
msm- KZK cYxZ ABb @vivibqiSZ 1 cwiPwjZ|] Zte GB wbqgSY
Ta ZwZKFvie msieavibi covg wKij Pijie bv] ivoécwZ nBiZ
iviol meKib6 mKj KgPvixtK ASti GB buwZ aviY KiiiZ nBfe
th Zvnviv mKijB RbMiYi tmeK gvT, RbMiYi ciZ mKiji bR
bR t9T{T tmev c~vibi gva™tgB Zvnvi~ i1 ctiZtKi _i“Z 1 Zvrch
ibinZ 1wngviQ] BnvB evsjvi~itki msieavib gjgs 1| mKiji ciZz
evZv]

mcxg tKW e wZiiiK tRjv rRIEK wePvi vefviMi 91T ABb
g3Yvjqg 1 mcxg tKviUi ~¢Z wbg3Y twnquiQ] GIMIiT ASZt
ABb gsSYvijq Bnvi wewfFb c fqM[ici RDb”™ msmi~ i 1bKU “vgex

Ges msm~ gvidr RbMiYi1 wbKU “vgex|

Zte mcxg tKwW evwbe Av vlZ TKvb Av v ZB Bnvi wePwiK
Kvhpaigs Rb™ mivmwi Kvnvill wbKU  “vgx bin] hiw  iKvb
iePvicvy_x tKvb ivig 9Ta nb, wZib Aek'B cieZx D'P Av vjiZ
Avcxj KiitZ cvtib] kZ kZ ermi aniqv vetki mKj mF’ ik
GB cxuizZB we "gb, Ab"_vg, b'vg wePvi evnZ nBevi mwoebv
_viK] Zte th tKvb AV ViZi ivg jJBgv cKZ cwUZ'cY Aeva
AvijvwPby nBiZB cvii, ZvnviZ mKijiB jJvFevb nBevi moeby
_viK, Ggib wK wePvitKil, Zie wePviKiK JBqv mgijvPbv wetaq
btn] KviY ePviKiK e w=MZ fvie mgvijvPbyv Kiiij cieZxtZz
ivg c vib wzZwb wWawM nBqv cioiZ cviib, ZvnviZ bvquePvi
evnZ nBevi mraebv VviK, BnviZ wePvi cv_xMYB qZM nBiZ

cviib] DijL", GKRb wePviKiK FgFfuzZ I mecKvi cFieg=3
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NnBqgv ivg c Vb KiitZ ng] ZvnvQuov, GKRb wePviiKi mo§iL th
mKj§ hvw= 1 NUbve jx cKwkZ ng Zwnv Fielr AvijwPKLI™ 1 madiL
bvl _wKiZ cvii] Zte RbMY Db'vgiePvi Aek'B “vex KiitzZ
cviib, KviY, mcxg tKvwmn mgM wePvi ve®fvM RbMiYi msieavb
NBtZ mé 1 RbMiYiB momE Ges imB K v~ qv wePvi wefwM
PovS wePvii RbMiYi woKU Aek'B “vgex|

GB cmit'%2 Senator Daniel Webster Gi e=e’” (1830)
ciYavbihvwMm 't

“The People, then, sir, created this Government. They gave it a
Constitution, and in that Constitution they have enumerated the powers which
they bestow upon it. They made it a limited Government. They have defined its
authority.... But, sir, they have not stopped here. If they had, they would have
accomplished but half their work. No definition can be so clear, as to avoid
possibility of doubt; no limitation so precise, as to exclude all uncertainty. Who,
then, shall construe this grant of the People? .... This, sir, the Constitution itself
decides, also by declaring, ““that the Judicial power shall extend to all cases
arising under the Constitution and Laws of the United States.” [That clause
together with the Supremacy Clause], sir, cover the whole ground. They are, in
truth, the keystone of the arch. With these, it is a Constitution; without them, it
is a Confederacy.”

(Kramer : The People Themselves, cOv-177)

ivioil Abvwb” ieFiMi Kvhpag thgbh RbMY mivmui cuiPyvgbv
Kitib bv, Zvnvi™ i wbewPZ cwZwbwa gvidr cwiPvjbv Ktib, tZgib
RbMiYi cwzZwbwva gvidr wbigM cvi3 wePviKMY RbMiYil civ]
RbMiYi wePwiK qgZv cigwM Kiib]

tTmB KvitY RDbMiYi ciZibiaZKvix msm~ wePvi wefviMi
iei“t< DIwcZ Arffhvw I GB iefviMi mweK KvhT“‘g (Performance)
maiU 1Ta ck DIvcb KiifZ AiaKvix bin, BniiK AlaKZi Kgvlg
Kiievi J1q]" ciZieavb KiitZ ciqvRbxq c i9lcl jBiZ cviib]
DijL” th RbMiYr A B wePvi we®WM cwiPwgZ nq] AZGe,
iePvi e VM1 RbMiYl q9IgZv-ejigi ASMZ]|

34] msieavb (Tiqv ™k mstkvab) ABb Gi

cUfugKyv t gv_iv wbewPbx GjvKvi msm~ m™m" Rbve igvt
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Avmv- 3avgvibl gZ" nBij Z vg Dc-wbewPb Abovb Kuievi
cigvRb nqg] wbewPb Kigkb 1994 mviji 20tk gvP ZwiiL gv_ iv
ibevPbx G jvKvgq Dc-ibePb Abbb Kiitevi Rb™ Zdimjg TNvEYv
Kii] vweiivax  j_wj Avmb Dc-ibewPib ftHU-KviPici AvksKy
cej Fite cKvk KiitZ _viK]

wbevPibvEid Kvij wetivax™ j _uj gv_ iv Dc-ibePib KviPici
Airfthww DIveb KiZt mgM 17tk cej ciZev™ KiitZ viK Ges
ietivax ~ gxg mvsm-MY msm~ eRb Ae'vnZ iviLb]|

1995 mviji 4W RJvB ivociZ msieavibi 106 Abi’Q~
Abmvit wbeigiLZ welig mcxg tKviur Avcexy wefviMi gZvgZ
Rwb1Z Pvinb (Special Reference No. 1 of 1995) 47 DLR (AD) (1995) 117 t

Para U: And Whereas, pursuant to the powers conferred on me by
Article 106 of the Constitution, I, Abdur Rahman Biswas, President of the
People’s Republic of Bangladesh hereby refer the said questions to the
Appellate Division of the Supreme Court of Bangladesh to report its opinion
thereon namely -

(1) Can the walkout and the consequent period of non-return by

all the opposition parties taking exception to a remark of a
ruling party Minister be construed as ‘absent’ from Parliament
without leave of Parliament occurring in Article 67(1)(b) of
the Constitution resulting in vacation of their seats in
Parliament?

(2) Does boycott of the Parliament by all members of the
opposition parties mean ‘absent’ from the Parliament without
leave of Parliament within the meaning of Article 67(1)(b) of
the Constitution resulting in vacation of their seats in
Parliament?

3) Whether ninety consecutive sitting days be computed
excluding or including the period between two sessions
intervened by prorogation of the Parliament within the
meaning of Article 67(1)(b), read with the definition of
‘sessions’ and ‘sittings’ defined under Article 152(1) of the
Constitution ?

(4) Whether the Speaker or Parliament will compute and
determine the period of absence ?

Sd/ Abdur Rahman Biswas
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4.7.95
President

People’s Republic of Bangladesh.

Thvbx AIS 24/7/1995 ZwiiLi iviq Avcxj wefviMi civl
ieA cavb wePviciZ wbaijilZ gZvgZ c vb Ktibt

80. Having regard to the discussion as above, we are of the opinion that
the answers to question Nos. 1 and 2 are in the affirmative subject to
computation of ninety consecutive sitting days. As to question No. 3 our opinion
is that the period between two sessions intervened by prorogation of the
Parliament should be excluded in computing ninety consecutive sitting days. As
to question No. 4, our opinion is that it is the Speaker who will compute and
determine the period of absence. Let this report be communicated to the

President immediately.

24/11/1995 ZwiiL msm~ Fweqv T Igv nq] KigKevi
~IMZ nBevi ci 1996 mviji 15B tde“‘quix ZwiiL 16 msmi~ i
ibevPb Abi6Z nBevi ZwiL wbaviyY Kiv nq|

Itk cPU MYwetqIvF PujiZ viK] GKw iIVRWbiZK ~j
ibevPib Ask MnY bv Kiievi wm><vS MnY Kii] mgM 1t itk evcK
gvlvg minsm NUbvejgxi ga’ v qv 15/2/1996 ZwiiL ibevPb
AbidZ nq| wbePib eveK gvlvg THFWU KviPici AvFthww D Ivcb
Kiv nqgl

16 msmt~ i c_g AwatekibB ZEveaigK miKvi iej Avbqgb
Kiv ng] wKS 1WRbiZK ~j_wgi cq9 nBiZ tde‘qvixtZ AbidZ
ibevPb ewZj Ges cabgsSxmn KweibU Z v miKviii ¢ Z'W
“vex Kiv nBiZ _viK | 1vécwZ velq_vwj JBqv DFg ciqli minZ

AvigvPby Avia Kiib]

35] msieavb (Tigv k mstkvab) ABb, 1996 t

26/3/1996 ZwiiL msm~ mvaviyY wbevPb AboOvibi Rb™ b~ jxq
ZEveaigK miKvi MVibi DiTik™ msieavb (Tigqv k mstkvab)
ABDb Gi vejiu msmi~ MnxZ nq|] 28/3/1996 ZwiiL ivocwZ D=

ety vqM[i c Vb Kuitj Zvnv AvBitb ciiYZ nqj
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30/3/1996 ZwiiL 12 v ibi 16 msm~ Fwleqv T~ Iqv nq |
miKvi ¢~ Z'W Kti Ges meitkl Aemicv3 cavb wePviciZ Rbve
gnva§~ nweei ingvb cavb Dci~év wbhE* nb Ges Zvnwi tbZiz

DctivE* AvBibi Avl Zvq c_g ZEveavgK miKvi MiVZ nq|

msieavb (Ttqv~ k msikvab ) ABb, 1996, AvBbiU ibzijct
1996 mibi 1 bs ABb
28tk gvP,1996

MYCRvZSx evsjvi tki msieavtbi KiZcq vweavibi
AlaKZi mstkvabKit cYxZ ABDb

thinZ wbxzelYZ Difk'mgn ciYKiT MYCRvZ3x
esjvi ki msieavibi KiZcqg weavibi AwaKZi msikvab
mgxPxb 1 ciqvRbq;

IminZ GZ@vivibzifc AvBb Kiv nBjt-

1] msifiR wktivbvg]- GB ABb msieavb (Tigqv k
msikvab) AvBb, 1996 bvig AirffinZ nBie |

2] msieavib bZb 58K Abi’QiTi1  mibtek]-
MYCRvZSx evsjvi tki msieatb (AZtci msieavb ewjqv
DijiLZ) Gi 58 Abi"Qi~i ci wbzijc bZb AbiPQ™
mibiewkZ nBte, h_vt-

058K ] cwif’Qi~ 1 ctquM |- GB ciit’Qi~ i tTKvb wKQ
5504), (5) 1 (6) Abt’Qi 1 weabvejx e’ ZxZ, th tggvi~
msm~ FsiMqv T Igqv ng ev FsM Ae vgqg _viK tmB tmB
tgqvi~ chE* nBie bv t

Zite kZ viK th, 2K cwit’Qif” hvnv wKQ _vKK by
tKb, thiqltT 72(4) Abf’Qt~ i Aaxb tKvb FsM nBqv hvl gy
msm~iK cbivnYwvb Kiv ng tmiq[iT GB cuit’Q> cihvR"
nBtell |

3] msieavib bZb 2K cwii’Qi 1 mibiek]- msieavibi
PZ_  HiMi 2g cuif’Qi"i ci wazic bZb cwii’Q”
mibieikZ nBie, h_vt-

02K ciit’Q™ - b~ jxg ZEveavgK miKuvi

58L] b~ jxg ZEveavgK miKvi |- (1) msm~ FsiMqv
T~ Igvi ci ev fgqvw Aemvibi KvityY FsM nBevi ci fth
ZwitL wb~ jxq ZEveavgK miKviii cab Dci~év KvhFvi
MnY Kiib tmB ZwiL nBiZ msm~ MWZ nlqgvi ci bZb
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cabgsx Zvnvi ci~ 1 Kvhfvi MnY Kivi ZwiL chs fgqvi™
GKiU b~ gxq ZEveavgK miKvi _wKte|

(2) b~ jxg ZEveavgK miKvi thS_Ffvte ivociZi wbKU
“vox _wKieb]

(3) (1) dvg DijuLZ tggqvi™ cavb Dct ov KZK ev
Zwwvi KZiZ GB msieavb Abhvgx cRvZiSi wbevnx q[gZv ,
58N(1) Abf'Qt~ i weabvejx mvictql, chE‘ nBfe Ges
b~ gxq ZEveavgK miKviii civgk Abhvgx Zr-KZK Dnv
ch= nBtie]

(4) 55(4),(5)1 (6) AbQt i1 weabejx (ciqvRbxg
AirffevRb mnKvii) (1) ~dvg DijwZz tgqvi~ GKBicC
welqvejxi T9fT ch= nBie|

58M|] wb~ jxq ZEveaigK miKviii MVb , Dci~ 6wMtYi
wbigyM BZ'w™ |- (1) cavb Dci ovi tbZiZ cavb Dci™ ov
Ges Aci AbiaK ~kRb Dci~oévi mgbiqg ib~ jxq ZEveagK
miKvi MiVZ nBfe , hvnviv ivociZ KZK woh= nBieb]|

(2) msm~ FvsiMgv t~ Iqv ev FsM nBevi cieZx cibi
Wibi gia’ cavb DciT6v Ges Abvb® DciTOwWMY wbhE*
nBieb Ges th ZwiiL msm~ ®HvsiMqv T~ Igv nq ev FsM nq
ImB ZwiL nBiZ th ZwiiL cavb Dci~év wbhE‘ nb tmB
ZwiL chs fggvi™ msm~ ®wswMqv T~ Iqui ev FsM nBevi
Ae’einZ cte "wgZ cvjbiZ cabgsSx 1 Zvnvi giSm¥Fv
ZwviTi "wqgZ cvjb KiiiZ wKieb]

(3) véciZ evsjvi tki Aemicvd cavb wePviciZMiYi
gia” whwb meitkil Aemicv3 nBgviQb Ges b GB
Abi’QfT i1 Aaxb Dci~ 6v wbhE* nBevi thw™ ZvnviK cavb
Dci ™ 6vibigvM Kuitebt

Zie kz _viK th, hi™ D=ijc Aemicv3 cab
iePviciZiK cvlqv bv hvg A_ev 1Zib cavb Dci ovi c
MniY Ama§Z nb, Zvnv nBij ivéciZ evsjvi~tki meikl
Aemicv3 cab wePviciZi Ae'einZ cie Aemicid cab
iePviciZiK cavb Dct ™ ov wbigwM Kiiteb]

(4) hvw tKvb Aemicvd cavb wePviciZitK cvlqv by
hvg A_ev 1iZib cab Dcti ovi ¢~ MnitY Ama§Z nb, Zvnv
NnBij mvécwZz Avcxj wefviMi Aemicvd wePviKMiYi gia”
whwb meikil Aemicvd3 nBqviQb Ges whib GB Abf’Qi 1
Aaxb Dci~6v ibhE‘ nBevi thwM™ ZvnviK cavb Dci~ov
ibigM Kuitebt
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Zie kZ _viK th, hv~ D=ifc Aemici3 wePviKiK
cvliqgv bv h\g A_ev iZib cavb Dcti évi ¢~ MniY AmaiZ
nb, Zwnv nBij WwoéciZz Avcxj weFiiMiI  Aemicvd
iePviKMiYi1 gia” meikl Aemicv3 wePviitKi Ae’einZ cie
Aemic3 Abic iePviKiK cavb Dct™ ov ibigM Kiiteb |

B) e Avcxy wetviMi tKvb Aemicv3 wePviKiK
cvliqv bv hvg A_ev iZib cavb Dci évi ¢~ MniY AmaiZ
nb, Zwv nBifj 1wociZ, hZ 1 mre, cab I1IVRbIZK
T imgini minZ AvijvPbvKig, evsjvi ki th mKj bvMiiK
GB ADbi"Qf~1 Aaxtb Dci~6v wbhE* nBevi thvM™ Zvnvi™ i
ga’ nBiZ cavb Dci ovibigM Kitteb]

(6) GB ciit’Qf” hvnv iIKQ VKK bv tKb, hi™ (3),(4)
1 (5 “dvmgini weabvejxitK Kvh'Ki Kiv bv hvgq, Zvnv
NnBij ivdbciZ GB msieavibi Aaxb Zvnvi xq “wgiZi
AIZITE" inmvie b~ §xg ZEveaigK miKviii cavb Dci~ovi
“wgZ MnY Kuiieb]

(7) wociZ-

(K) msm™-m™ m” inmvie wbewPZ nBevi

thvM™;

(L) IKvb iVR%biZK ~§ A _ev TKvb
IVRbiZK “fgi minZ h= ev AsMxFZ
tKvb msVibi m™m” binb;

(M) msm™-m " m"t~ 1§ Avmb ibewPib cv_x
binb, Ges cv_x nBieb bv gig
njuLZFvie ma§Z NnBqviQb;

(N) evnvEi ermiii AlaK eq « btnb]

GBifjc eIE‘MiYi ga” nBiZ Dci~ 6v wbigqM Kiiteb|

(8)1vécwZz cavb Dci ™ ovi civgk Abhvgx Dct ™ 6vMiYi
ibigM~vb Kiiteb|

(9) WwoéciZzi DirTitk™ " ni wjwz 1 v[ih3
clTihviM cab Dci~6v ev tKvb Dci~6v “xg ¢~ Z'W KuifzZ
cwiteb |

(10) cavb Dci 6v ev tKvb Dci~6v GB Abi"Qi~ i
Aaxb DE‘ic wbigviMi thyM"Zv nvivBij 1Zib D= ci~ envj
_wKiteb bv]

(11) cab Dci 6v cabgsxi ¢ ghv v Ges cwikigK
I mihwW-mieav jvF Kuiteb Ges Dci 6v gsSxi c ghvy
Ges cuwikigK 1 mithwMm-mieav jvF Kiiteb]
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(12) bZb msm~ MWZ nBevi ci cabgsSx th ZwiiL
Zinvi ci~i Kvhfi MnY Kiib tfmB ZwiiL b~ _jxq
ZEveavgK miKvi e jR nBie]

58N] Wb~ jxq ZEveaigK miKviii Kvhvejx]- (1)
b~ gxq ZEveavgK miKvi GKW ASeZxKvjxb miKvi inmvie
Bnvi “wgZ cvjb Kiiteb Ges cRvZiSi Kig wbiqwRZ
e =MiYr mvnvh™ I mnvgZvg D=3ic miKviil ““bw b
Kvhve gjx madv b Kuiteb; Ges GBic Kvhvejx modv tbi
ciqRb e"ZxZ tKvb bxiZ wbaviYx im><vS MnY Kuiieb bv]

(2) w jxqg ZEveagK miKvi kwScY, mé 1
ibitcqfvie msm™ -m m'MiYT mvaviY wbewPb Abdvibi Rb”
thifc mvnvh”™ I mnvgZvi ciqvRb nBife, wbewPb KigkbiK
IimBic mKj mave” mvnvh™ I mnvgZv ¢ vb Kiiteb]

580] msieavibi KwiZcq weavibi AKWhKiZv]- GB
msieavibi 48(3), 141K(1) Ges 141M(1) Abi’Qi~ hvnvB
VKK bv tKb , 58K Ab#’Qi" 1 (1) “dvg fgqvi™ b~ _jxq
ZEveagK miKvtii KvhKvij ivdciZz KZK cabgsxi
civgk Abhvgx ev Zvnvi ciZ vM[i1 MnYviS Kvh Kivi
reavbmgn AKvh Ki nBie |0

4] msweavibi 61 Abi’Qi i1 msikvab]- msieavibi 61
Abt’Qt~ i1 00 woqusZ nBieldl ka_ugi cuietz 0 wbqusz
nBie Ges th tgqvi~ 58 Abit"Qt~ 1 Aaxb b~ jxq ZEveavgK
miKvi _wKie tmB tgqui~ DE‘ ABb ivciZz KZK
ciiPwjZ nBiell ka_wj cvZ wcZ nBie|

(5) msieavibi 99 Ab1’Qi " 1 mstkvab]- msieavitbi 99
Abt’Qt~ i1 (1) ~dvg 0 Avav-iePvi wefwMxq c 00 ka_ugi
ciietZ 00Avav-iePvi wefMxq c~ A_ev cab Dci~6v ev
Dci~ovi ¢~ 00 ka_uj ciZz wcZ nBtel

6] msieavibi 123 ADbi’Qi 1 mstkvab]- msieavibi
123 Ab"Qi" i1 (3) “dvi cuwieiZ wzifc “dv ciZ wcZ
nBie, h_vt-

0(3) tggv™ Aemvibi KvitY A _ev fggv- Aemb
e’ ZxZ Ab’ tKvb KvitY msm™~ FsiMgv hvBevi cieZx beVYB
WWibi gfa’ msmT-m m'MiYi mvaviY wbevPb AbidZ
nBtell |

7] msieavibi 147 ADbi"Qi" 1 msikvab]- msieavibi
147Ab1"Qt 1 (4) dvqg,-

(K) (L) Dc-"dvi cuieiZ wbai* Dc-"dv ciZz wecZ

nBie, h_v t-
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(L) cavbgsx ev cavb Dct  6v; Ges
(N) (N) Dc-"dvi ciietZ wbzi‘c ~dv ciZ wcZ
nBie, h_v t-

00(N) g3x, Dct~ov, cizgsx ev Dc-g3xi0 |
8] msieavibi 152 ADbI’Qf 1 mstkvab]- msieavibi
147 Abi"Qt~ i (1) ~dvg,-
(K) 0Abf"Q~00 AwFe =i msAvi ci ibzi‘c msAv
mibiewkZ nBie, h_v-
WDct~ 6wl A 58M Abi"QiTi Aaxb D= ci”
ibh= tKvb e"v=;
(L) cRvzisi Kgll ArFe =i msAvi ci wbzi‘c
msAv mibtewkZ nBte, h_vt-
llcavb Dci~ 6wl A 58N Abi’Qi~ 1 Aaxb D=3
ci” 1bh= tKvb e =]

36| msieavb (Tiqv~ k mstkvab) AvBb Gi _i“ZcY

“eikd” t

GB ABibi _i“ZcY heikd” _uj wbzifct

(1) msm- % Ae vq _wKij tTmB tgqvi~ msieavibi 55
Abf’QfT i1 (4), (B5) I (6) ~dv_ij chE" _wKte, WKS
msieavibi PZ_ FviMi 2g cuii’Qi~ 1 Ab’" TKvb Ask
chE* _wKte bv ;

(2) hxve vi Kvity hi~ % msm~ msieavibi 72(4)
Abi"Qi~ i AvlZvg AvnYwb KiifZ nq Zte 2q cuit’Q”
chE"* nBte ;

(3) msmi~i fgqvw Aemvibi KviiY ev AcY fgqv~ gia’
mvaviY wbevPibi KviiY msm~ % nBij GKuwU wb~ jxq
ZEveaigK miKvi MiVvZ nBfe ;

(4) ZEweagK miKvtii tgqv~ wbewPb cieZx msm~ MVb
Ges bZb cabgsSxi “wgZfvi MnY chsS ejer
_wKte;

(5) ZEveaigK miKvi thS_ Fve ivociZi wbKU ~vgx
_wKie ;

(6) ZEveavgK miKvi fgqv~ gfa’ 58(N) (1) Abi’Qi~ 1
ieavbve gx mviciqMl cRvZiSi wbewnx 9q[gZv cavb
Dci~6v KZK chE“ nBie ;
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(7) ZEeagK miKvi fgqv~ gia’'l w6 ASZ ZwZKFiie
NnBij I GKIWU cRvZS _wKfte ;

(8) ZEveavgK miKvi tggv”™ gta” 55 Abi"Qi~ i (4),(5)
1 (6) dv_wjiZ ewyZ ivoéciZi Kihpag eRvg _ wKte;

(9) ZEveagK miKvti 1véciZ cavb Dci~év 1 AbiaK
“kRb Dci~6viK ibhE* Kriteb ;

(10) msm~ F% nBevi 15 w ibi gia’ Dct 6wWMY IbhE"
nBieb ;

(11) cv_wgK TFvie wbewPibi cie evwsjvi tki meikl
Aemicvi3 cavb iePviciZ cavb Dci™ 6v wbhE" nBteb ;

(12) hww metkl Aemicvd cavb wePviciZiK cvliqv bv hvq
A_ev wZwib cavb Dci ovi c- MnY KuitZ AmaiZ
Rvbvb Zie Zvnvi Ae'einZ cie Aemicvd cab
iePvicwZiK cavb Dci™ 6vwbigvM 1t~ I qv nBie ;

(13) hiw TKvb Aemicv3 cavb wePviciZiK cavb Dci™ ov
ct™ wbigqwM 1t~ Igqv bv hvg Zte tmiq[iT Avcexj vefviMi
meitkl Aemicvd wePviKiK cavb Dci 6v ci™ wbigwM
1~ 1qv nBie;

(14) hi~ Avcxg vefviMi meikl Aemicvd iePviKiK cvlqu
bv hvg A_ev wzZwib cavb Dci évi c~ MnY KiiizZ
AmaliZ Rvbvb Zie Avcxj wefviM Zvnvi Ae’einZ cite
Aemic/3 wePviKiK caw Dci év wbigM 17 Iqu
hvBte;

(15) hww Avcxj vwefviMi TKvb Aemici3 wePviKiK cavb
Dci 6v ct™ wigM c vb mme bv nq Zte ivoéciZ
esjvi itki GKRb mihw”™ bwwiKiK cavb Dci™ ov
ci” wbigM KwitZ cwiteb;

(16) hi~ Avcxj iefviMi tKvb Aemicvl3 wePviK A _ev TKvb
bvMvi KiK cavb Dci ov ci™ wbigM c vb Kiv mae by
ng Zite wnoéciZ meikl c iq9fc wnmvie qgs cavb
Dci~6vi “wqZfvi MnY KiitZ cwiteb ;

(17) wéciZz cab Dci ovi civgk Abhvgx Dci™ 6vMiYi
ibiqM “vb Kwiteb ;

(18) cavb Dci 6v cabgsSxi b'vg Ges GKRb Dci™ ov
gsSxi b'vg c ghv'v Ges cuwikigK 1 mthiM-mieav jvF
Kinteb ;

(19) bZb msm~ MWZ nBevi ci cabgsSx th ZwiiL Zvnvi
cii KvhFfvi MnY Kuiteb tmB ZwiiL wb jxq
ZEveavgK miKvi wejR nBie ;
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(20) ZEveavgK miKvi cRvZiSi Kig ibiqwRZ e E‘MiY 1
mvnvh™ 1 mnvqZvg miKviid ~“bw b Kvhvejx madv™ b
Kiite Ges DE‘ "“bw b Kvhejx madv tbi ciqRb
eZZ TKvb bxwZ wbaviYx im>=vsS MnY Kuiie bv

(21) kwScyY , m6 1 wbiicqYFvie RvZxg msm™ -m m 'MiYi
mvaviY wbevPb Abovibi Rb™ ZEveavgK miKvi ibevPb
KigkbiK mKj§ cKvi mave”™ mvnvh™ I mnvgZv c vb
Kiite;

(22) ZEveavgK miKvii fggv -gia” msieavibi 48(3)
Abi"QiT ewZ cabgsSxi civgk, 141 (K) (1)
Ab"Qt~ elYZ Ri“ix Ae v tNvlYv 1 141 (M) (1)
Ab1’Qi~ ewyZ Ri“ix Ae vi mgqg tglijK AiaKvimgn
TIMZKIY msTvS cabg3xi civgk BZwT  MnY
Kiievi weavbmgn AKvhKi1 _wKte;

(23) ZEveavgK miKvi fgqv~ gta” evsjvi~tki cuZiqlv
KgiefiM mspwvsS ckvmb 1vociZz KZK msiké AvBb@viv
ciiPwjZ nBie;

(24) msieavibi 123 AbI"Qi 1 (3) “dv cwieZb Kuiqu
msm~ % nBevi cieZx beYB i~ tbi gia’ RvZxg msm™

m mi 1 mvaviY wbevwb Abovb Kwievi weavb Kiv

nBqgviQ|

cZxqgb ng th fggqv™ mgvcvisS msm~ Fuleqv TMIJ A _ev
msm~ Ab’ tKvb KvitY fgqui 1 cieB F¥% nBij, msm~ FixLi
ZwiL nBiZ 15 v itbi gita’ cabgsSx 1 Zvrvi giSmfv ¢~ Z'W
Kiiteb Ges 1vociZ Dci 6WMYiK cavb Dci™ ovi mcwik Abmvii
ibigM c~vb Kiiteb Ges GKiU b~ jxq ZEveavgK miKvi MiVZ
nBie|

ibePb Kigkb msm~ Fi%i ZwiL nBiZ 90 w ibi gia”
msm- m mi i mvaviY wbewPb Abdovb Kiiteb] GB mgqgKviji
gia’ ZEveavgK miKvi GKW mé mvaviY wbewPb Aboévibi Rb”

ibevPb KigkbiK mKj cKvi mvnvh™ mnthwMZv Kuite |

37] RbMY 1 msieavb (Tigqv k msikvab) AvBb t

IKS msieavb (Tigqv k msikvab) AvBb, 1996, evsjvi ki
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RbMYiK mauaY A K" Kwigv v qiQ] msm~ bvB, g&Sm¥v bvB,
RbMiYi tKvb ciZibia bvB] A_P GB RbMYB hx KwiqviQ, eiKi
1= 0 qu esjvi kiK g= KiiqviQ] GB RbMYiK eRb KiigvB
RbMiYl MYZS ciZzovi Rb™ GB ZiKZ msikvabx GKRb cavb
Dcti 6ovmn AwbewPZ 11Rb Dci 6v mgwFevnvii GKw wb™ jxq
ZEveavgK miKvi MVibi e'e v KiiqviQ] Bnv thb Prince of Denmark
tK eRb Kiiqgv Hamlet Gi Airfbqg | th RbMY evsjvi "k ivd 1 Bnvi
msieavibi tK>"uwe>~ 1 PujKv kiE* tmB RbMYtK eRb Kiiqv Z_v
cRvnxb tMvOxZtS1 Rb” cYxZ GB AwBibi "eaZv GB tgvKvIgvq
wePviii velge |

DigjL", th wewb Ab&bib me mgigB cabZ wbewPb
Kigkibi “vg I ~wqZ Ges KZe" | ZEveavgK miKviii vetkl 1
casb “wqZ nBj 58N(2) ADbi’Qf" ewZ kwsScY, mo 1
ibiicqlFvie wbePb AbOvibi Rb” wbePb KigkbiK mave” mKj
cKvi mvnvh™ I mnvgZv ¢ “vb Kiv]

cabgsSx 1 Zvrvi giSmFv Zvnvi~ i mKj Kvhpaaigi Rb”
thS _ Fvie RvZxg msmi~ i wbKU ~vgex viKb Ges msmi~ i gva'tg
1 e w=SMZ Fvie RbMiYi wbKU “vgex viKb] 1KS ZEveavgK
miKvi thinZ AibewPZ tminZ Zvnvi~™ i msmi™ i 1bKU ev RbMiYi
IbKU “vgex _wKevi ck bvB] Znviv ZvnviT i ibiqiMKZy

vociZi wbKU “vgex _viKb]

nwociZz 1 msieavb (Tigv k mstkvab) AwBb t

nociZ evsyvi tki i1vocab] wZwb cabgsx, cab wePviciZ,
iePviciZmn mvsieawbK ci™ AraidZ mKj e w=eiMi wbigiMKZv]
ZvnvQuov, mvgii K, femvgni K mKy§ KgiefviMi wZibB ibiqMKZy]
Zwnvi bvigB Aavi "k 1 weiagvjv Rvix Ges mKj Avi kK, 1bi Kk
c™vb, mKj wenx KgkvwU cwiPwjZ 1 Pi= wen Kiv nBqv
_ViIK] hT 1 uZib ivioi miev’P €= wKS ivoxq mKj KgKvO

Zwvi ciq 1 bvig cabgsSx ev Aci tKvb “wqZcvd gSx
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ciiPvgbv Kuiqv _viKb] wzZib mvsieawbK ivocavb, Zvnvi cKZ
TKvb wbevnx ~wqZ bvB |

IKS msieavb (Tiqv k mstkvab) ABb Dciiv=E  1voxq
ijctilvi TgSjK ciieZb Avbgb KiiqviQ]

msmi~ i fgqv~ Aemvibi KviiY ev Ab" tKvb Kviib mvaviyY
ibevPb Abdbévibi Rb™ msm~™ % nBij Dciiv= msieavb msikvab
ABb Abmvii AbVvb® “wqiZi minZ wbaigilLZ AvZwi= ~wqZ
ivociZi Dci eZvBtet

1) msm  ¥% nBevi cibi v fbi gta” cavb
Dci~év I Abvb”™ Dct™ 6v ibiqgvM;

2) ciZiqlv gsSYvjigi wbenx “wqZ;

3) Aavi k I wewagvjv Rvix;

4) bR "wgiZ Ri‘ix Ae v TNvlYy;

5) Ri‘ix Ae WKijxb mgig wbR “wgtz tgijK
AlaKvi mgn wWZKiY;

cZxqgvb nq th ZvwKZ ABb Abmvii =~ T mgiqi Rb™ nBij 1

1vociZ mvsieawbK ev wbggvZwSK 1vocavb nBiZ wbevnx ivdcavib
ciiYZ nb hi™ I 1Zib RbMY KZK wbewPZ binb ev vzZib RbM$Yi
ciZibvaZl Kiib bv] vwZib th msm~™ KZK wbewPZ nBquQijb,
tTmB msm~ 1 Avi we~'gb viK bv] ZEveagK miKvi ivoéciZi
IbKU “vgex K3 wzZwb Kvnvil wbKU ~vgex bb, GgbiK mveifig
RbMiYi wKUI bin] GLvibB mvsieawbK ¥vie Zvnvi 9qIgZvi
AmviZyv ev " b'Zv KviY 1vow ZLbl cRvZS Ges RbMiYil 1bKU
“vgexZvB  qIgZvi  Drm] TvgexZvi Abci ZiZ qigz2vl

Abci Z|

RbMiYi mveifSgZ t DijL" th wewk Avgij evsjvi
RbMY civaxb Q] civaxbZvi KkeLj nBiZ i9qv cvBevi RDb”
evsvi RbMY cwK vb mié KiiguwQj] WwKS cwK vb Avgijl
evsjvi RbMY cKZ vaxbZvi Av v- TKvbi™bB cvgq bvB | Gici

J 91 Rxetbi wvewbgiq evsjvi "k vaxb nq|] evsjvi RbMY GB c_g
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mveifSgZ ARDb Kii] 1K3 KigK ermiii gftaB GB 1"tk "B "B
evi mgiiK kvmb Aviivce Kiv nqg, evspvi RbMY cKZcivl

Avevi I 1biRt™ 1 mvgii K ewnbxi wbKU mveiFSgZ nvivg |

XN MYAvH vib tkil 1991 mvij msm xq MYZS cbi“xvi
Kiv ng] Bnv WQj RbMiYi weRqg] RbMY Zwwi~i mvetFigzZ
idvigv cvq] WKS ZiIKZ ABb 3 (1Zb) gvimi Rb™ 1vVRZS bv
nBij 1l tTMvOxZS vcb Kii] GB AWBDb ivociZiK tMvexZisSi
cab Kii Ges ~ T mgigi Rb" nBij1 RbMY Avevil mveiFsgZ
nvivq] evsjvi itki RbMY FiZ ev cwK vibi gZ wewWk iviR1
AbMin mvetfSgZ cvq bvB, h=ivi6i RbMiYi bvg hx KiigquB el
ZviMi weibgig GB mveiFSgZ ARb KiiquiQ] msieavibi c vebv
1 7 Ab1"Qi~ Zvnv AuZ cwi wviFvie tNvlYv Kiv nBqviQ A_P GB
msikvabx AvBibi KviiY RbMY Zvnvi~ i1 tkéZ 1 wbikk KZZ
1Zb gvimi Rb” nBij 1 nvivg] DijL", RbMiYi GB mveiFSgZ
Kvnvi I “vibi mvgMx bg th hLb Lik v _jvg ev hLb Lwk wdivBqv
§Bjvg ev Bnv LUKvjxbl bin, RbMY gi=hx Kiiqu GK mwMi

11=1i vewbgig GB iPisSb meiFSgZ ARDb KiiqviQ]|

iKvb ABb cYqgib hZ KviyY 1 IRiB VKK bv tKb, tKvb
KvitY ev tKvb ARNiZ, Zvnv hZ _i1“ZcYB nDK bv tKb KLbB
RbMiYi mveiFSgZ Kwoqv § Igv hvg bv] RbMiYi mvefFSsgZ mKj
KviY, ciqgyRb 1 [IRifii Dcii Aei Z| RbMiYi KviiYy 1
ciqiRib msieavbl msikvab Kiv hvg, thgb, h=i1vidéi msieavib
MZ tmvqv “BkZ ermii 27w msikvabx Avbvgb Kiv nBqviQ,
TvitZi msieavbl kZwaKevi msikvab nBqviQ, wKS tKvb

mstkvabxB RbMiYi mvetFSgZ KLbB tKvb FvieB b Kii bvB]

h=iv6 1861 mvij Mnhix RovwBqv cto] Pvi ermie’vcy
cej Mnhix Union Gi AW Z wecb nBgv cio] JIM JT gbl

Mnnviv nqg, cvy nvivg wWKS GBifc Zxe msKUgq Ae viZl
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h=ivi6i RbMiYi mveiFSgZ we> gvl 9b ng GBifc tKvb ABDb
cYgb Kiv nq bvB ev c {9c MnY Kiv nq bvB| wWZxg gnvhixi
mgq Rvcvb nvligqvB @xccA Avpagb Kuitj h=ivd m™xN mgiqi
Rb” mivmwi hix RovBgv cto] K3 RbMiYi mveiFSgiZi cwicSx
tKvb c i9fc GBifc Ri‘ix Ae viZl KLbl MnY Kiv nq bvB,
GgbiK wbevPb 1 miVK mgiqg Abi6Z nBqviQ]

Z fc FiZl 1949 mvj nBiZ elevi hx ev hxve vi
mailxb NnBgwQj, Ri‘ix Ae vl KigKevi Rvix KiitZ nBquQj
1IKS RbMiYi mvetFSgZ ciic3x tKib c 1i9c KLbl MnY Kti

bvB |

cKZciql Sovereignty ev mvei¥sgiZ KLbl pgF¥% nBiZ cvii
bv, Bnv Perpetual Succession G1 b'vgq wP1Sb Awew’'Qb fvie Pygvb|

1649 mvij Bsj viUi #vRv Charles I Gi wkit’Q~ Kiv nq Ges
Oliver Cromwell Bsj vUiK Commonwealth TNVlYv Kiib|] Zrci, wZib
wbtR Lord Protector Dcwa MnY Kiiqv Bsj VU kvmb KiitZ viKb]
Zvnvi gZ'i IKQKvj ci 1IVRZ3S cbi“xvi nq Ges Charles I Gi cT
Charles II 1660 mvij Bsj viUi wmsnvmib AviivnY Kitib] GB 11
ermi mggKvigi NUbvejx BiZnvimi ciqvRib ijicex nBqgviQ etU
IKS musieawbK AvBb Abmvii Charles I Gi gZ'i mi2 mi%B
T qsiprg Fvie Charles 11 1649 mvijB Bsj viUi ivRv nBguQijb
eigqgv msieawbK *vie MY" Kiv ng] GB KviiYB The King is dead
TNvEYvE miYe miYe GK wbtkvimB cieZx ivRvi DiTik' Long live the

Kingegv nq|

1971 mviji 26tk gw ZwiiLi c_g cnii evsjvi~ tki
“vaxbzZv tNvlYvi mgqg nBiZB wetki gvbiPiT evsjvi~ k bvig GKiU
bzb 16 AZicKik Kti] 10B Gicj ZwiiL AvbowbK Fiie

Proclamation of Independence Rvix Kiv nq Ges Zvnv 26k gvP ZwiL
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nBiZ KvhKi1 Kiv ng] D= Proclamation G Abvb" welqvegxi minZ

ibavgwLZ TNvEYvl Kiv ng t