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Obaidul Hassan, |.

The instant Rule was issued calling upon the
opposite parties to show cause as to why the
proceedings of Kafrul Police Station Case No.52 dated
26.09.2007 under section 26(2)/27(1) of the Anti

Corruption Act, 2004 read with section 109 of the Penal



Code and section 15(D)(5) of the Emergency Power
Rules, 2007, now pending before the Court of Chief
Metropolitan Magistrate, Dhaka should not be quashed
and/or such other or further order of orders passed as to
this Court may seem fit and proper.

The petitioner filed this application under section
561A of the Code of Criminal Procedure for quashment
of the proceeding of Kafrul Police Station Case No.52
dated 26.09.2007 under section 26(2)/27(1) of the Anti
Corruption Act, 2004 read with section 109 of the Penal
Code and section 15(D)(5) of the Emergency Power
Rules, 2007, now pending before the Court of Chief
Metropolitan Magistrate, Dhaka.

The prosecution story in short, is that, the accused
no.l, Tarique Rahman, son of late President Ziaur
Rahman, No.6, Shahid Moinul Road, Dhaka Cantonment
in his submitted wealth statement concealed assets
worth BDT 23,08,561.37 and submitted false statement
thereof, and the Principal accused, in collusion with his

wife Dr. Zubaida Rahman (nee Zubaida Khan), and



Syeda Igbal Mand Banu, wife of late Rear Admiral
Mahbub Ali Khan, Road No.5, House No.49,
Dhanmondhi R/ A, Dhaka (Mother in law of Principal
accused) misrepresented in his statement of wealth
dated 07.06.2007 with regard to Tk.4,23,08,561.37 and
BDT 35,00,000/- worth of FDR, the source of which is
undeclared and allegedly illegal, and not shown in the
principal accused’s statement of wealth, and hence the
case.

The petitioner in her application stated that on
31.03.2008 vide a memo being No0.4563 dated 27.03.2008
of the Head Office of the Anti Corruption Commission, a
charge sheet was submitted under section 109 of the
Penal Code against the petitioner. It is further stated that
the learned Additional Chief Metropolitan Magistrate
kept the matter for further order on 07.04.2008 as is
evident from the order dated 05.03.2008. The allegation
as levelled against the petitioner with regards to FDR
(being No.FDR No0.0046739 for BDT 10,00,000/- and FDR

No0.41006271 of BDT 25,00,000/ - dated



31.07.2005)=35,00,000/- is false, fabricated and is not

true , as she inherited that money after her father’s death

from rental of family property. The explanation of which

is given below:

i)

ii)

iii)

iv)

Vi)

After her father’s death in 1984 the petitioner
inherited the property at plot No.255/A,
Road No.18, New DOHS, Mohakhali, Dhaka
through succession.

She co-shares the said property with her
sister and mother in the following ratio:

(a) Zubaida Khan 7/16

(b)Shahina Khan 7/16

(c) Syeda Igbal Mand Babu 2/16

The construction of a house in the said plot
255/ A, Road No.18, New DOHS, Mohakhali,
Dhaka was completed in 1998.

The said house was rented in late 1998 but
payment of rent started in March, 1999.

Rent was fixed at Tk.80,000/- per month
Tennant gave Tk.15 lacs in advance which
were adjusted @ 50% with the monthly rent
payment. Therefore, actual payment of rent
was Tk.40,000/ - per month.

Unfortunately, the tenant Mr. A. Mannan
was very irregular in paying rents and

always remained a defaulter. Tenant never



vii)

viii)

ix)

X1)

Xii)

paid monthly rent per month and preferred
to pay certain lump sum amounts at
irregular intervals.

Tenant preferred to pay in cash in exchange
of cash receipt.

Most of the time payment in cheques by the
tenant was dishonoured by the bank.

In 2004 a letter was given to the tenant
requesting him to clear all the dues and 6
months, advance. Total amount requested to
be paid was about Tk.25,00,000/-.

The tenant, Mr. A. Mannan could not afford
to pay this amount in one installment and it
was agreed between the leassee and the
lessor that payment will be made in several
installment within a certain period of time.
These payments by the tenant of the
property were finally kept as family money
FDR in Zubaida Khan's name in July 2005
for 1 year. Address of the FDR is the
residence of Zubaida’s mother who also has
a share in this money as a co-sharer of the
land property.

During the time the mother of the petitioner
Syeda Igbal Mand Banu could not reply loan
to the bank regularly as the tenant was a rent

defaulter. Bank issued legal notice to the



Xiii)

Xiv)

XV)

borrower of the loan and the property was
lebeled for auction. This was a financial crisis
for the family. After long negotiation with
the bank it was settled according to the
banking rules that payment of certain
amount at a time to the bank would save the
property from auction & relieve the family
from bank loan. This amount was Tk.60 lacs.
Family savings in the petitioner’s name as
FDR was Tk.35 lacs only which was not
enough repay the bank loan. Taka
25,00,000/- was from DOHS house’s due
rents and Tk.10,00,000/- was from the
income source Motijheel Commercial Area,
another inherited family property.

There was no other big amount saving in any
name of the share holders of the said
property which would repay the Sonali Bank
loan. In that prevailing situation, eldest
daughter of Syeda Igbal Mand Banu, the
sister of the petitioner mortgaged her share
of 5 katha land of Dhanmondi and paid
Tk.60,00,000/- to Sonali Bank and saved the
house from being aunctioned.

The rent money from the tenant Mr. A.
Mannan for House No.255/A, Road No.18,
New DOHS, Mohakhali, Dhaka and other



tenants at 71, Motijheel C/A, Dhaka was
given to this FDR.

xvi) As the fixed deposit was done in July, 2005
for one year, this money in the fixed deposit
remained in Zubaida’'s name as mother’s gift.

Excepting this there is no specific allegation
against the petitioner.
Tax has been paid for Tk.25,00,2000/ - and Tk.10,00,000/ -

FDR for the years 2005-2006 and 2006-2007 tax years.

Mr. A.J. Mohammad Ali, the learned senior
advocate appearing on behalf of the accused petitioner
submits that the initiation of the instant proceedigns
against the petitioner is ex-facie illegal, the petitioner in
the instant case has been accused of abetting the
principal accused i.e. her husband, Tarique Rahman. The
allegation against the petitioner is that she had aided her
husband by misrepresentation to show that the FDR in
question amounting to Tk.35,00,000/ - accrues from valid
sources, which is actually the case. He also submits that
since the petitioner had paid taxes for this FDR in

question in the tax assessment years 2005-2006 ad 2006-



2007 the proceedings initiated against the petitioner
should be quashed and are liable to be set aside. He
further submits that the proceedings of the instant case
is untenable in law in that the FDRs in question stems
from valid income of the petitioner and her family and
since the source of the asset in question is valid and legal
it cannot be alleged that such legal money can be used as
an ingredients for abetment of an offence pertaining to
furnishing false statement and/or being in possession of
illegal wealth and/or wealth, the source of which is
unknown or undeclared as contemplated by section
26(2) and 27(1) of the Anti Corruption Commission Act,
2004 and as such the proceedings of the instant case
should be quashed and liable to be set aside. He also
submits that the allegation against the principal accused,
Tarique Rahman, is that he suppressed the fact of this
FDR in his tax returns, which is totally absurd since
there is no question of Tarique Rahman disclosing or
declaring assets which have already been declared in

this petitioner’s tax returns, and hence the proceedings



are an abuse of process and liable to be quashed to
secure the ends of justice. He further submits that the
instant proceeding is illegal, arbitrary, malafide,
capricious, ill-motivated and vague and unspecific and
there is no ingredient of section 109 of the Penal Code in
the instant case. Since no offence has been committed by
the principal offender himself with regard to the FDR of
Tk.35,00,000/- in question, as the principal accused was
not bound by any law to show the asset of his wife as
has been claimed by the charge sheet submitted on
31.03.2008 i.e. the petitioner in the tax assessment of the
principal accused which had been duly shown in the tax
return of the petitioner and as such the proceedings of
the instant case should be quashed and is liable to be set
aside. He also submits that the FIR alleges that the
inquiry revealed one Enayetul Bari Jewel, apparently
unrelated to the petitioner, to have deposited the money
in the bank to get the FDR instruments for the petitioner.
This led the Informant to assume that the petitioner had

masked this money that actually belonged to the
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principal accused Tareque Rahman by misrepresenting
that the money was her own (received as gift from the
mother). The FIR employed exactly the following
language to level an allegation of abetment under

section 109 of the Penal Code against the petitioner and

her mother. “a%g (Y ©iz AW TN IR TRMT IR

WM I TR SIEF IR Sl AH Ixge Fifer e
GfETe A0 LT (561 FC O WY AT FACRA 1™ He
further submits that the allegation against the petitioner
essentially is “&WItd 561 ” not aiding the principal
accused in commission of any offence. “&WIt~d (56"
does not constitute “abatement” of an offence within the
meaning of sections 107 and 108 of the Penal Code even
if FIR story that the principal accused had committed the
alleged offence are to be taken at its face value. He also
submits that this allegation demonstrates sheer
ignorance on the part of the Investigation Officer of the
legal provision that a person is not required to furnish a
statement of wealth of his spouse if his spouse is also a

taxpayer assessed in the personal capacity. This position
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of law is also evident from the statutory form of a return
of income as in Annexure C to the Criminal
Miscellaneous Petition that expressly require a person to
include a statement of wealth of his spouse only in the
event of his spouse herself not being a taxpayer
assessed. The petitioner, having a separate TIN and had
mentioned the FDRs in her income tax returns for the
Assessment Year 2005-2006 and 2006-2007 (Annexure C
and C1 to the petition) and paid tax thereon in the said
assessment year, her husband was absolutely under no
legal obligation to mention his wife’s FDRs in his
personal income tax returns. The legal position remains
the same, if the petitioner’s husband in his income tax
returns had shown the petitioner to be dependent on
him. He further submits that from the order sheet of the
impugned proceedings that no summons or warrant
was issued by the Court below against the petitioner. As
such, the petitioner was under no obligation to appear
before the court below. The petitioner in this regard

relies upon the observations made by Md. Joynul
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Abedin, J. in 61 DLR (AD)17 (Anticorruption
Commission Vs. Mahmud Hossain), where an FIR
alleging cognizable offence was lodged against Mr.
Mahmud Hossain but no process was issued by any
court for his appearance, nor did the law enforcing
agencies attempted arrest of the accused. In such
background, his lordship observed as follows: “An
accused named in the first information report can
approach the High Court Division for quashing the first
information report without surrendering before the
Criminal Court where the first information report case is
pending. Because the accused is under no obligation to
surrender before the criminal Court till the process is
issued. The High Court Division is competent to quash
the first information report cases where the allegations
contained in the first information report (FIR) even if
they are taken at their face value and accepted in their
entirety do not constitute offence alleged. He further
submits that from the order sheet of the present case in

Annexure-B to the petitioner that the proceedings of the
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present case was stayed by the Hon’ble High Court
Division by order dated 01.10.2007 passed in writ
Petition No0.8556 of 2007 pending disposal of the said
writ petition. Proceedings of the present case thus
having been stayed, there was no scope for the petitioner
to surrender before the court below. In the above special
circumstances, the petitioner appeared before the
Hon’ble High Court Division in person and prayed for
swearing affidavit without surrender. The proceedings
of the present case having already been stayed, this was
the only way the petitioner could submit to the process
of law and seek redress against the harassing
proceedings. The Division Bench comprising Mr. Justice
Khademul Islam Chowdhury and Mr. Justice Md.
Emdadul Hug, obviously taking into account such
special circumstances and accepting the personal
appearance of the petitioner, was pleased to grant leave
to the petitioner to swear affidavit without surrender,
and thereafter admit the instant Criminal Miscellaneous

Petition, issued rule and stay the impugned proceedings



and personal appearance was also exempted by order
dated 08.04.2008. Mr. A.J. Mohammad Ali further
submits that the cases cited by the opposite parties, in
particular, the ones reported in 64 DLR (HCD) 80 (Md.
Nurussafa Vs. State) and the cases relied upon and
referred to therein, vix, 61 DLR (AD) 17 (Anti-
Corruption Commission Vs. Mahmud Hossain), 18 BLD
(AD) 227-3 BLC (AD) 171 (Moulana Md. Yousuf Vs. The
Sate), PLD 1956 (FC)43=8 DLR (FC)24 (Chan Shah Vs
Crown), and 14 DLR (SC) 321 (Khaled Saigal Vs. Sate) all
are distinguishable from the petitioner’s case inasmuch
as the stay of proceedings in a writ petition being a legal
impediment incapacitating the petitioner to surrender
before the court below is a distinguishing factor
uniquely present in the petitioner’s case and absent in
the above cited case. As such, the petitioner’s case stands
on an entirely different, unique footing.

In support of his submissions he refers some
decisions those are Abdul Qader Chowdhury vs. The

State reported in 28 DLR (SC) 38, Abdul Haque & others



vs. The State, reported in 60 DLR (AD)1, Nasiruddin
Mahmood vs. Momtazuddin Ahmed reported in 36 DLR
23. He further submits that in Writ Petition No0.8556 of
2007 the whole proceeding has been quashed so far as it
relates to Syeda Igbal Mand Banu and he prays for
making the Rule absolute and the proceedings of the
case may be quashed.

On the other hand Mr. Md. Khurshid Alam Khan,
the learned advocate appearing on behalf of the opposite
party no.2-ACC by filing a counter affidavit stated that
in the FIR and charge sheet there is specific allegation
against the accused petitioner. From the said FIR and
charge sheet prima facie case has been made out against
the accused petitioner. He also stated that the allegation
of abetment under section 109 of the Penal Code has
been made in the FIR and charge sheet and as such
question of quashing the proceeding does not arise at all.
Moreover, disputed question of fact cannot be decided
under jurisdiction of the 561A of the Code of Criminal

Procedure. He further stated that without surrendering



before the Court of competent jurisdiction the accused
petitioner filed this application and obtained Rule and
stay and as such the petitioner is fugitive from justice
when she filed and moved this application before this
Court. Mr. Khan submits that it is a settled principle of
law that a fugitive from justice is not entitled to any
relief from a Court of law unless he/she surrenders to
the jurisdiction of the Court. He also submits that the
question of abetment question of fact which can only be
decided at the time of trial by adducing evidences and as
such the Rule is liable to be discharged. He also submits
that admittedly the accused petitioner is a fugitive from
justice. Fugitive have no locus standi to seek any remedy
or relief without surrendering before the competent
Court of jurisdiction. It is well settled that when a person
seeks remedy from a Court of law, either criminal
appellate, revisional or miscellaneous jurisdiction under
section 561A of the Code of Criminal Procedure or in
writ jurisdiction she/he ought to submit to the due

process of justice. But without surrendering the accused



petitioner filed this application under section 561A of
the Code of Criminal Procedure which is not
maintainable in the eye of law and as such the Rule is
liable to be discharged on that ground alone. He also
submits that since no cognizance has been taken against
the petitioner, she cannot challenge this at this stage,
thus, he prays for discharging the Rule. Mr. Khan also
refers some decisions, those are the cases of Anti
Corruption Commission Vs. Dr. H.B.M. Igbal reported
in 15 BLC(AD)44, Md. Nurussafa vs. The State, reported
in 64 DLR (HCD)81, Abdul Haque vs. The State reported
in 60 DLR (AD)1, 66 DLR(AD)185 and 66 DLR(AD)180
and Durnity Daman Commission vs. Engineer Mosharaf
Hossain reported in 21 BLC 711.

Mr. Md. Motaher Hossain, the learned Deputy
Attorney General appearing on behalf of the opposite
party no.l-the State adopting the argument of Mr.
Khurshid Alam Khan filed counter affidavit and prays

for discharging the Rule.
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We have gone through the application, the counter
affidavit, annexures annexed thereto and the decision
cited by the learned advocates for both the sides.

The case in short is that one Mohammad Zahirul
Huda, Assistant Director, Durnity Daman Commission,
Dhaka lodged the First Information Report on 26.09.2007
before the Kafrul Police Station, DMP, Dhaka against the
accused petitioenr and others under sections 26(2)/27(1)
of the Durnity Daman Commission Ain, 2004 read with
section 109 of the Penal Code alleging inter alia that on
29.05.2007 the Durnity Daman Commission sent a notice
to the husband of the accused petitioner, Tarique
Rahman. He submitted his wealth statement and he
responded to the notice dated 07.06.2007 for submission
of wealth statement. Tarique Rahman submitted his
wealth statement concealing assets of Tk.23,08,561.37
and submitted false statement thereof, and
misrepresented in his statement of wealth with regard to
Tk.4,23,08,561.37 and Tk.35,00,000.00 worth of FDR. The

accused petitioner abated her husband for committing
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offences. Accordingly, Kafrul Police Station Case No.52
dated 26.09.2007 under sections 26(2)/27(1) of the
Durnity Daman Commission Ain, 2004 read with section
109 of the Penal Code was started against the accused
and others. Investigation officer of the Durnity Daman
Commission  (hereinafter  referred as  Dudak)
investigated the case, during investigation the
investigating officer collected the materials on record,
recorded the statement of witnesses and after conclusion
of investigation submitted memo of evidence before the
Dudak. The Dudak after perusal of memo of evidence
gave sanction under section 32 of the Durnity Daman
Commission Ain, 2004. After obtaining sanction the
investigating officer submitted charge sheet along with
sanction before the Chief Metropolitan Magistrate,
Dhaka being charge sheet no.78 dated 31.08.2008 under
section 26/27 of the Durnity Daman Commission Ain,
2004 read with section 109 of the Penal Code against the

accused petitioner and others. Though charge sheet has
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been submitted, but no cognizance has yet been taken by
the Metropolitan Senior Special Judge, Dhaka.

The learned advocate for the petitioner submits
that the FIR story is preposterous thus the same is liable
to be quashed, because on the admitted facts no case can
stand for the reason that naming the petitioner as
accused no.2 and her mother accused no.3 the FIR states
that two FDRs for the aggregate sum of Tk.35,00,000/-
was opened with Prime Bank, Banani Branch, on
31.07.2005 in the name of the petitioner. In the course of
inquiry by the commission, asked about the source of
the money of the FDRs, the petitioner informed that the
money was received from her mother as a gift. Her
mother, accused no.3 supporting her statement, stated
that the money was her income from rent received from
the tenants of her house property in Mohakhali and
Motijheel and she had gifted the money to her daughter,
the petitioner. The allegation against the petitioner
essentially is “@WTTa (6BI” not aiding the principal

accused in commission of any offence. “C< o1
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does not constitute “abatement” of an offence within the
meaning of sections 107/108 of the Penal Code even if
FIR story that the principal accused had committed the
alleged offence are to be taken at its face value. At the
time of issuing of the Rule there was no process issued
by any Court as such the petitioner was under no
obligation to appear before the Court below.

On the other hand the learned advocate for the
opposite party no.2-ACC submits that in the instant case
no cognizance has yet been taken by the Court of
competent jurisdiction and as such before such
cognizance there is no proceeding in the eye of law.
Accordingly, a proceeding cannot be quashed unless
cognizance has been taken by the Court of competent
jurisdiction. Without surrendering before the Court of
competent jurisdiction the accused petitioner filed an
application under section 561A of the Code of Criminal
Procedure and obtained Rule and stay. From the
statement/averment made in the application under

section 561A of the Code of Criminal Procedure it
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appears that she never appeared/surrendered to the
jurisdiction of the competent Court. She is fugitive from
justice, thus she is not entitled to any relief from a Court
of law unless she/he surrenders to the jurisdiction of the
Court. Fugitive has no locus standi to seek any relief
without surrendering before the competent Court of
jurisdiction. It is well settled that when a person seeks
remedy from a Court of law, either criminal appellate,
revisional or miscellaneous jurisdiction under section
561A of the Code of Criminal procedure or in writ
jurisdiction she/he ought to submit to the due process of
justice. But without surrendering the accused petitioner
filed this application under section 561A of the Code of
Criminal Procedure which is not maintainable in the eye
of law and as such the Rule is liable to be discharged on
that ground alone.

From column no.3 of the charge sheet it is revealed
that the petitioner was not arrested and the 10 prayed
for issuing warrant but no warrant or summon was

issued till the date of issuing the Rule. On the other hand



from the charge sheet it appears that a prima facie case
has been established against the petitioner. The contents

of the charge sheet is given below:

VBRI SR OIS TRACR & QAT =/ Tl 3 GRIZAT A 932
O W PR FFAE W7 AP G THREFIE G (AT G gAITS A
TR, 4 FIEE, T AFF T2- doaeq, ©IfFd 38/35/2009 32 €
AEE T doqey, SIfFd 38/55/3009 B a1 @G 3l =1 f”g @
T SRRV = SR [KFra Siare SIS IR FG<T 2mE
WF RS AEA| SIS SiF el AN (Wl 27 N9 e
TG (T G JWH IEAN QI TOIRGFTE (FF @FFCD
TR PN | OIR FPTRSICE G|l GBI F=AH G Il
IFAE AW A TS AME GRS A (T AR
SPTHINPICH G HREPICE TSR Sl IRl TN Ol e 965
e sEzew @, fof Titw 6 @ Sore e Fam e

©9,00,000/- BIF 7Y FECR G ©F 9 TA 9T, W FF
|

QPRSI APTRARICH SR W] SFAE AW Y A© AT
I wifege oiR foiflie 390y Sy FEREN @, R ee/q,
fTeW3s O, TN, TIFR AT @32 9, ISR /9, TIFFR TR
T G ST (ATF IS A 20O TF O Tz FARW USSR
=, T A O (T 9T, [, N FER0 | AT T IFAE
W 1 O IS TN g @Heia ¢ nifke Feae|

THGFITE @ TR i 9 8 FHBwMA 9 @l W @,
J¢e/4a, T68a3p, @ TAAT, TIFl ATIBTO S/0/soss 32 O Tr©
TR (e MFE Sre! e fofq afefe A oot i @i e
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(Tfow Sfepita fefoRa IR e Ml 37 I™ IR WIS Ao
STl FES GeTE 00¢ A :€,00,000/- B! ©G! ARTHCLE @



YA (FI O TwFe AM/(CfeT ST 1 Ted e TR
TUCS G (A AW @, TR 23S AW AGE AR G @ ARGFS
nREge @@ TR Ly, fCfedm 9 SrmrEYEFed dgege
wdfile WSl TRml ITRAE WM TR IR QAE SRR RenR
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RTIE  OMEIIE AT TR [ETS AT
ST (Al AR @, Fof g o mikerpe wree BT 7w ¢
v fReadice & GIgnl a=NCE TIE O Bof e iR
/@ @ e wiepe @ wwa [ond fofd &w e ifre
©¢,00,000/- BIFE 9F,fC. TR Q7 © g7 T

ATORTER wnee ATty uifds & @, SiEs I=Vq )
Tere Y Ifewe T 2o fers oY Bl ©e,00,000/- BIFR GF,fE ==
T T qAIM0 A FOHF 2T 008 G 9(D) LR =R
ALY PR

TR GRIEW TR @R O WSl S=I1 Corml FF1e1 7 1
TP OIS TR MY I @A SIS TRACA WIS @
Ifxge BT Z(O TS 0E,00,000/- BIFR Yo @FE, A SR 74
T o WfErs e WA H2HHR HAS! I IR G RGPS Wy
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From the above fact it appears to us that the truthfulness
of the allegation brought against the petitioner can only
be ascertained by taking evidence, thus at this stage the

FIR cannot be quashed. Since the charge sheet has not



=25=

yet been accepted by the Court, in the eye of law there is
no proceeding pending against the petitioner and until
and unless the Court takes cognizance there is no any
scope to exercise the extraordinary power of the High
Court to quash the proceeding. In this regard the case of
Durnity Daman Commission vs. Engineer Mosharaf
Hossain reported in 21 BLC(AD)211 is relevant.

Now let us see how the petitioner without
surrendering before the Court invoked the criminal
miscellaneous jurisdiction of this Court: On 07.04.2008
their Lordships in the High Court Division ordered that
“The petitioner appears in Court in person. The
application is heard in part. Mr. Anisul Hugq, the learned
advocate for Dudak assisting the State prays for 1(one)
day time. The prayer is allowed. The personal
appearance of the petitioner Dr. Zubaida Rahman is
dispensed with. Let this application come up in the list
on 08.04.2008 for further hearing and order”, on
08.04.2008 their Lordships issued the Rule, the

petitioner’s appearance has been dispensed with by the
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order of this Court. True she did not obtain bail from
any Court or she was not in custody at the time of
issuance of the Rule, but nevertheless she remained
present before this Court when her application was
placed and this Court dispensed with her appearance.
From the charge sheet it appears that no process was
pending against the petitioner at the time of issuing
Rule. The investigation officer in column no.3 of the
charge sheet has mentioned that “@¥® 3 @7 W73 ocTe
"W FENE X G © GF GPIN] IANFC GRIZT TRV AT G970 A
Z]1T J17 N @FFOIT P ZF W2/ ©lcnd [RFeea GIET G LeiF] IR
@@ ez (WP &A) 337 917 oy [ Simiere e #91 3317
which clearly shows that at the time of issuing Rule no
process was issued from any Court of law, thus
unerringly it can be said that at the time of issuing Rule
the petitioner was not fugitive. The decision given in the
case of Anti Corruption Commission vs. Dr. HBM Igbal
Alamgir reported in 15 BLC (AD) 2010 Page-44 does

have any manner of application in this case. The
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observation given by their Lordships in the said case

runs as follows:

“Admittedly the writ petitioner was a
fugitive from justice on the date he moved
the writ petition. He was away from the
country and craved permission of the court
to affirm affidavit on his behalf by one
H.B.M. Shoave Rahman. The permission was
given and the learned Judges issued rule nisi
as above. It is now settled that a fugitive
from justice is not entitled to obtain a judicial
order defying the process of the court.
Beside, the learned advocates who move
applications for the fugitives shall also have
to face the consequence of committing
contempt of court. This principle is being
followed for over 60 years in this sub
continent. References in this connection are
Chand Shah Vs. Crown, 8 DLR (FC) 24, Gul
Hassan Vs. State reported in 21 DLR (SC)109,
Anti-corruption Commissioner and others vs

Mahmud Hassan and others 61 DLR (AD)17.

Admittedly, the writ petitioner was
convicted in absentia by the judgment and

order dated 13 March, 2008 by the Special



Judge, First Court, Dhaka. Naturally, the
learned Special Judge issued warrant for the
execution of the sentence under section 389
of the Code of Criminal Procedure at the
time of delivery of judgment, and the writ
petitioner moved the petition on 17t
September, 2008 when there was warrant for
the execution of the sentence. We failed to
understand in the backdrop of the case, how
the learned Judges of the Division Bench
could even entertain the writ petition on
behalf of a fugitive from justice, ignoring the
long settled principles being followed by the
courts? If this process is allowed, the
fugitives from justice either convicted or not
will be emboldened and despite processes
have been issued, they will defy the
processes of the courts and in such cases, the
administration of criminal justice will be
crumpled. We cannot conceive of a more
flagrant violation of this principle that a
convict who seeks the interference of the
sovereign to obtain revision of a judicial
order must submit to the court instead of
engaging himself in setting that judicial
order at naught. It is well settled that when a

person seeks remedy from a court of law,



either in writ jurisdiction or criminal
appellate, revisional or miscellaneous
jurisdiction under section 561A of the Code
of criminal Procedure he ought to submit to
the due process of justice. Let it be made
clear to him, if it is not already known that
the court would not act in aid of an accused
person who is a fugitive form law and
justice.”

A ‘“tugitive’ is someone who is running away or
hiding intending to avoid being arrested. But it does not
appear from the record that process was issued by a
competent Court of law for securing petitioner’s arrest
and as such no question of evading execution of process
arises. Thus, and since petitioner’s personal appearance
was dispensed with by this Court she cannot be
considered as a ‘fugitive’.

It has already been observed that the petitioner’s
appearance was dispensed with by this Court and till
08.04.2008 no warrant or summon has been issued from
any Court of competent authority in connection with
this case we are constraint to hold that the petitioner is

not a fugitive in the eye of law, the present case is clearly



distinguishable with the case of Dr. H.B.M. Igbal
reported in 15 BLC (AD) 210.

Section 561A of the Code of Criminal Procedure
confers wide power, true. But the well settled
proposition is that in exercising this power the court
requires being more cautious and this power in a matter
of quashment of proceedings is to be exercised
sparingly. Exercise of this inherent power relates to
onerous and more diligent duty of the Court. Only when
the Court, in light of facts and circumstances is
justifiably prompted to conclude that there would be
manifest injustice or there would be abuse of the process
of the Court if such power is not exercised, it can make it
convinced that the proceedings need to be quashed. As
the power under section 561A of the Code of Criminal
Procedure is conferred in order to secure due
dispensation of justice, this Court has to be extremely
circumspect on issuing order in intervention of a case.

But what we see in the matter in hand? It

transpires that on lodgement of FIR investigation started



and on conclusion of investigation police report
recommending prosecution of the petitioner was
submitted and the matter was at the stage of taking
cognizance of offences alleged. At this stage, we do not
deem it just to interfere with the proceedings by
exercising power vested in section 561A. Only the Court
of competent jurisdiction can arrive at decision whether
cognizance of offence is to be taken, on appraisal of
materials before it.

Besides, in exercising power vested in section
561A of the Code of Criminal Procedure there has been
no room to resolve the truthfulness of the arraignment
particularly when police report has been submitted after
concluding investigation recommending prosecution of
the petitioner.

This Court does have power to interfere with the
proceedings at its any stage only where the facts
involving the arraignment are appear to be preposterous
and when no case appears to stand against the accused

petitioner and the further continuation of such



proceedings would indisputably cause an abuse of the
process of the Court.

But the matter in its entirety impels to conclude
that reliability of the accusation against the petitioner
can be well adjudicated only in trial on the basis of
evidence to be tendered by the prosecution when the
petitioner must have due opportunity of being defended
and to refute the arraignment brought against her, if
cognizance of offence is taken and trial commences on
framing charge by the Court of competent jurisdiction.

However, since no cognizance has yet been taken
in this case as per section 4(1) of the Criminal Law
Amendment Act, (Act XL of 1958), and there are specific
allegations in the First Information Report (FIR) and
charge sheet against the petitioner, truthfulness of the
accusation needs to be proved by taking evidence, and
thus we are not inclined to quash the FIR at this stage.
The decisions cited by Mr. A.J. Mohammad Ali do not
have any manner of application in this case. There will

be opportunity for the petitioner to prove herself



innocent by cross-examining the prosecution witnesses,
if any. We do not think the allegation brought against
the petitioner is preposterous, thus the Rule is
discharged.

The order of stay granted earlier by this Court is
hereby vacated. The concerned Court is directed to
proceed with in accordance with law.

However, since at the time of issuing the Rule this
Court dispensed with the appearance of the petitioner,
she should be allowed to appear before the concerned
Court without any hindrance. The petitioner is directed
to appear before the concerned Court within 8(eight)
weeks from date of taking cognizance of the offence, if
any so that she can defend herself in accordance with
law.

Let a copy of this judgment be communicated at
once.

Krishna Debnath, |.
I agree.

Ismial H. Pradhan
BO



