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A.H.M. Shamsuddin Choudhury, J:

The Rule was issued on following terms;
“Let a Rule Nisi calling upon the respondents tovgltause as to why
a direction should not be given upon the resporsdémtimplement the

recommendation of the Parliamentary Sub-Commitfekaw, Justice and



Parliamentary Affairs about the Remuneration andilBges of the Hon’ble
Judges of the Supreme Court of Bangladesh (as né&Ame-D) and/or why
such other or further order or orders as this Coay deem fit and proper,
should not be passed.”

The petitioners, stating that they are the presiderd secretary
respectively of the organization named “Human RighAind Peace For
Bangladesh”(HRPB), which body is engaged in prongptand defending
human rights, working to establish rule of law @ugporting the victims of
human rights violations, felt dismayed at the degide state of the
remuneration and privilege of the Judges of the r&up Court of
Bangladesh, which, as they reckon, are not enonghnat commensurate
with their status and duties; The petitioners appnels that with such an
Ignominious scenario in the realm of the SupremerCdudges’ salary,
independence of the Judiciary may turn out to Oestant dream.

The petitioners being conscious citizens and réapkr members of
the bar, are seeking direction upon the respondeajsiring the latter to
implement the recommendation, the Parliamentary Gainmittee on Law,
Justice and Parliamentary Affairs had taken on Remuneration and
Privileges of the Hon’ble Judges of the SupremerColuBangladesh. The
petitioners engage Article 102 of the Constitutionposit it as a public
interest litigation.

The President of the People’s Republic of Bangladdss
promulgated an Ordinance titled “The Supreme Céudiges (Remuneration
and Privilege) Ordinance, 1978.” Thereafter, tinmgl aagain it has been

subject to amendment in order to increase the Reration and Privilege of



the Hon’ble Judges of the Supreme Court of Banglade keep the same
responsive to the inflation and prices hiking.

The post of a Judge of the Supreme Court of Baeglads a
Constitutional one. The remuneration and otherileges of the Hon'ble
Judges of the Supreme Court of Bangladesh arexaut &nd has never been
treated in comparison with any other governmenttionary. Remuneration
and other privileges of the Hon’ble Judges of tlpr8me Court of India,
Pakistan and Srilanka are much higher than thathef Judges of the
Supreme Court of Bangladesh. Besides, considehiagptevailing cost of
living, the remuneration and other privileges o tHon’ble Judges of the

Supreme Court of Bangladesh stands in a stateaofisle oftr epidationary

proportion. Demand has been raised by well meagagters for increasing
the remuneration and other privilege of the Honlllelges of the Supreme
Court of Bangladesh. To consider the proprietyhat demand, a committee,
headed by Mr. Justice Mohammad Fazlul Karim, washéal to recommend
acceptable remuneration and commensurate privilefdse Judges of the
Supreme Court of Bangladesh.

On 31.5.2009 Mr. Justice Mohammad Fazlul Karim sittech his
dossier to the Hon’ble Chief Justice of Bangladdsis. Lordships, along
with other recommendations on privilege and monteipnuneration of the
Supreme Court Judges, came up with the recommendédaat the Hon’ble
Chief Justice and other Judges of both the Divsiohthe Supreme Court
should be paid in following orders;

A. The Chief Justice:-

a) Monthly Remuneration Tk. 1,00,000/=



b) Judicial Allowance Tk. 25,000/= P.M

c) Sumptuary Allowance Tk. 25, 000/= P.M

d) Domestic Aid Allowance Tk. 15,000/= P.M Tk. 1,650000/=

B. Judges of Appellate Division:-

a) Monthly Remuneration- Tk.90,000/=

b) Judicial Allowance Tk.25,000/= P.M

c) Sumptuary Allowance Tk. 10,000/= P.M

d) Domestic Aid Allowance Tk.10,000/= Tk. 1,35,000:80/

C. Judges of the High Court Division:-

a) Monthly Remuneration Tk.80,00/=

b) Judicial Allowance Tk. 25,000/= P.M

c) Sumptuary Allowance Tk. 7,500/= P.M

d) Domestic Aid Allowance-Tk. 7,500-= P.M

On 1.6.2009, the Registrar of the Supreme CourBahgladesh
addressed a letter to the Secretary, Ministry ofw,Lalustice and
Parliamentary Affairs, annexing the report of thentnittee on pay and
privilege of the Judges of the Supreme Court ofgiatlesh. The report was
sent to the authorities with a view to have the ueemation and other
privileges of the Judges of the Supreme Court afigBedesh, increased.
They were also urged to take steps as per thetrepor

On 4.6.2009 the Secretary Ministry of Law, Justiod Parliamentary
Affairs, on principle, endorsed the proposed sunt teansmitted the same
to the Ministry of Finance for their consent. Itsvalso mentioned in the
summary that the increased remuneration and pyedeof the Judges may

be included by occasioning necessary amendmenhetoStipreme Court



Judges (Leave, Pension and Privilege) Ordinance Xt the Supreme
Court Judges (Remuneration and Privilege) Ordina9¢&.

The matter was discussed in th8 feeting of the Parliamentary
Standing Committee, held on 7.5.2009, and a subnutiee was formed,
consisting five Parliament Members. The sub conemittliscussed the
matter in their meeting, dated 11.6.2009, 9.12.280@ 11.1.2010. Taking
Into account all the attendant, introspective applogite circumstances, the
Sub-Committee recommended that the remuneratictheofHon’ble Chief
Justice be Tk. 1,00.000/=, those of the Judgebeppellate Division be
and the High Court Division be Tk. 90,000 and TR.0®0 respectively.
They also recommended escalation in the privileges.

Notwithstanding the aforementioned recommendatioh the
Parliamentary Sub Committee, the Ministry of Firgrat the time of giving
their consent, remained intransient as to the rewsemdation of the
Sub-Committed and the report of the Committee on &l Privileges the
Judges of the Supreme Court of Bangladesh led BjicBuMahammed
Fazlul Karim, constituted for the purpose. Insteaa, 14.2.2010, the
Ministry of Finance gave their consent for payihg Hon’ble Chief Justice
Tk. 56,000/=as remuneration, the Judges of the WgipeDivision Tk. 53,
100/= and the Judges of the High Court Division 4k, 000/-, being totally
oblivious of the cited recommendation. Other peiges consented to by the
said Ministry did not reflect the recommendatiortited said Sub- Committee

either.



On 24.7.2010, the respondents were asked to implentee
recommendation of the Parliamentary Sub Committeéjn vain. So, it is
understandable that the request would not beeredded

The petitioners further averred that a Senior $as3udge is drawing
about Tk. 35,600/= a month in addition to whichrbeeives 30% Judicial
allowance at Tk. 10,680/= which bring his incomdto 46,280/- plus other
allowances. District Judges posted in the Hill T$aget an additional
amount which enhance their income to taka. Tk.8882 Hence, it is
evident that the salary including judicial allowaswf the District Judge is
more than what the Hon’ble Judges of the Supremet@b Bangladesh get.
This is thoroughly irrational.

The duty and responsibility the Judges are tietl et very stringent
and mind bogging indeed. Yet the respondents, eénitlstant event, have

flabbergastedly forsook the duties and responsibilities they haenbovested

with and thereby had failed to take steps to imgletrihe recommendation
of the Parliamentary Sub-Committee.

None of the respondents filed any affidavit in agpon.

As the Rule matured for hearing, Mr. Manzill Murdheepresenting
the petitioner, projected the bleak and ineffalslenario that keeps the state
of Supreme Court Judges’ salary surrounded by mist.

Mr. Murshed was rather imbued to submit that gitrennature of the
functions the judges perform, the salary they nexaian very aptly be
described as impecunious. He went on to arguepbaple who hold the
guardianship of the Constitution can, by no yaolistbe paid such miserable

sums.



According to him the respondents’ decision to ignothe
Parliamentary Sub-Committees decision is simplyeasonable and devoid
of the sense of proportionality.

Mr. A. B. M. Altaf Hussain, the learned Deputy Attey General
found no reason to resist the Rule.

The questions we are to address are whether otheotespondents
acted unreasonably by obliterating the recommeodstthe Parliamentary
Sub-Committee on law Justice and Parliamentary i&ffas well as the
Committee consisting His Lordship Justice Fazlutika put forward, and,
if the first question is answered affirmatively, @ther an order of
Mandamus, requiring the respondents to give effecthe Parliamentary
Sub-Committee’s recommendation, ought to be issued.

Our Considered view is that to defoliate the mdz bbscure the
iIssues the petition has engendered, we are requregplore a number of
areas that are pertinent. They orbit round theraataf the job the Supreme
Court Judges perform, their responsibilities aridoarse, the impact of their
functions on the nation.

Superior Court Judges in a democracy stand on guenplatform.
Like some other constitutional functionaries, suels the Election
Commissioners, and the like, they are neither ipalifpostulants, nor civil
servants in the employment of the government. Jodr$ormed by the
superior Judges are also diametrically at variantethose of the Ministers
or the bureaucrats. Unlike the Ministers, Judges rad formulate
government policies and unlike the bureaucratg; tlienot implement such

policies. Nature of the Jobs the superior Judge®me are best reflected in



the following passages, reproduced from the bouledt English Legal
System “18 Edition, authored by Prof Garry Slapper & Davidllite
“Judges hold a position of central importance iatren to concept of Rule
of Law. They are expected to deliver Judgment imgletely impartial
manner through a strict application of the law witth following their
personal preference or fear or favour ....... This desire for impartiality is
reflected in the Constitutional position of the das. In line with
Mostesquie’s classic exposition of the separatibpawers, the Judiciary
occupy a situation apart from the legislative arélcative arms of the State
and operate independently of them”. (Page 199).

Max Webber, an US political sociologist, in consting what he
envisaged as an ideal model of rational legal syst#served; “individuals
exercising governmental authority must exercisdnitaccordance with
universal rules and procedures; their discretionlika traditional or
characteristic rulers, is very limited. Administoat of Justice is a crucial,
highly interconnected element of such a systens. staffed by well-trained
legal professionals chosen on the basis of mestick is administered by a
branch of the governmental system which is indepehof the system’s
other branches. The internal procedures and custamsdesigned to
procedures; decisions are thus deemed objectiveiaindrsally applicable.
The Jurisdiction of these legal system is cleadyingated. And what is
perhaps most important of all is that the enactddsrfor operating the
system not only are universal and objective in s&rx®, but are enacted by
means of a process determined by legal or conetiltcriteria.” (“Judges

and Justices” by Prof. Justin R Schmidhauser, gage



In describing the roles of the Judges, Justiceréthdarak in his
book, “The Judges IN A NEW DEMOCRACY"” expressed;h&l Law
regulates relationship between the people. It cefléhe values of society.
The role of the Judge is to understand the purpbsaw in society and to
help the law achieve its purpose. But the law o$aogiety is a living
organism. It is based on a factual and social tyedhat is constantly
changing. Sometimes the change is drastic and yead@ntifiable.
Sometimes the change is minor and gradual, anch@iabe noticed without
the proper distance and perspective. Law’s conmedt this fluid reality
implies that it too is always changing. Sometimeshange in the law
precedes societal change and is even intendedrtolate it. In most cases,
however, a change in the law is the result of anghas social reality...........
Just as change in social reality is the law of lié&sponsiveness to change in
social reality is the life of law. ............. h& Judge has an important rule in
the legislative project. The Judge interprets statuStatutes can not be
applied unless they are interpreted. The Judge gnag a statute a new
meaning, a dynamic meaning, that seeks to bridgg#p between law and
life’'s changing reality without changing the statuitself. The statute
remains as it was, but its meaning changes, bet¢hassourt has given it a
new meaning that suites the new social needs. dine fulfils its role as the
Junior partner in the legislative project. It realithe Judicial role bringing
the gap between law and life.” (Page 1, 4, 5).

As the Indian Supreme Court stressed, it is tmstitoitional device of
Judicial review by which, the Superior Courts kdeple of Law afloat,

elaborating, “Since the state or the public autigcact in exercise of their
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executive and legislative power, they are amenabde Judicial
review............... Judicial review of adminisivat action is, therefore, an
essential part of the rule of law” (state of BivaBubhash Singh AIR 1997
S.C. 1390).

The work pattern and professional pre-occupatibdualges mostly
remain beyond comprehension, not only of the gémaess, but also of
those at the helm of state affairs. Such obtrusigigference propelled Chief
Justice Harlan Fiske Stone to write to Presidentriam of the United States
in following terms;

“Few are aware that neither my predecessor, nan Inore than
twenty years since | have been a Justice of theetw Court, have been
able to meet the daily demands upon us without ingrikights and holidays
and Sunday. The administration duties of the Chiedtice have increased
and many other duties have been imposed on hinetisyoh Congress which
my predecessors were not called on to perform...Unlike the functions of
an executive officer, practically none of these dam delegated (i3
February 1946: cited at page 125 of the book titlraiges and Justices”,
supra).

To allay the obfuscation of those who fail to weigudges’ function
in true perspective, Justice william Brenan Jrtesta

“The writing of opinion is not easy work. It alwayakes weeks, and
sometimes, months. The most painstaking reseaiticane go into the task.
Research, ofcurse, concentrate on relevant legdermals-precedents
particularly. But Supreme Court cases often regalso some familiarity

with other disciplines-history, economics, the abend other sciences-and
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the authorities in these area are, too consult&dli @Affair with Freedom
Supra, page 336-338, also reproduced at page 132fIkhe book, “Judges
and Justices”, supra).

Justice Blackmum of the United States Supreme tCouarthe work
load one had to assume as a Judge of the Supreuane &mressed; “I have
never worked harder and more concentratedly thamcesil came to
Washington Just five years ago. | thought | haddat) to the limits of my
ability in private pracitice, in my work for a det® as a member of the
Section of Administration of the Mayo organisati@amd as a Judge of the
Court of Appeals. Here, however, the pressureeatgr and more constant,
and it relents little even during summer monthse Ctherefore, to a large
extent relies on experience and an innate and,fhibpedeveloped proper
judicial reaction. One had better be right! Goodiltie is an absolute
requisite. The normal extracurricular enjoymenlifefbecome secondary, if
it can be said that they exist at all. “(Page 1RBflges and Justices, supra).

Similar assertion on workload is detectable fromskdfa Kamal J's
following observation; “Snatching some times awaynf my days’ (and
night's) Court work, | have prepared these lectakslone in my study.”
(Kamini Kumar Dutta Memorial Law Lectures 1994: Béadesh
Constitution: Trends and Issues: Page VIII).

The widely nurtured view is that Judges are of asitg workaholic.
Isolation and reclusiveness in Judicial functiony& another factor that
makes them different.

Unlike functionaries in other organs of the staladges are not

accountable to others, but to their conscience.ofifys aspect has been
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astutely beamed by Justice Felix Frankfurter oflilseSupreme Court, who
wrote; “By the very nature of the functions of tBeipreme Court, each
member of it is subject only to its own sense ofteeship of what are
perhaps the most revered tradition in our natiosgbstem “(The
Administrative Side of Chief Justice Hughes” by ikeFrankfurter,
published in Harvard Law Review 58 Nov. 1949 pape 4

It is reckoned that it is this sense of trustgestmat makes the
Supreme Court, the keeper of the nation’s conseienc

It is, by no means, the work load or accountabititgonscience alone
that place the superior Judges orsuageneris position: the overriding
impact that their decisions entail are of greahi§gnce in considering their
position in the state. To glorify this aspect, Mag Fribourg in her book
“The Supreme Court in American History” states; i€hJustice Marshall,
by his brilliant Management of the whole situatibiad won his own fight
for the Court and the Constitution. He had Majediycwarned the members
of the executive department that they must obeyaWweor be answerable to
the Courts. He had explained to the legislature manner no longer to be
refuted, that the Court could override any uncautstinal act; and he had
thereby, established the Court as the guardiaroagtiiutional law.” (Page-
28). With a similar vocabulary Prof. Richard B Merof the Ivy League
University of Columbia had emphasised; “The Supre@murt is the
Conscience of the Constitution. No more powerfutes in its defence can
be raised in the land than these of the nine blatled Justices whose

decisions affect the live of everyday American iayw that the founding
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father never envisaged. (“The Supreme Court in Acaear History”: by
Marjorie Friboury, 1965: Foreword).

Chief Justice Marshall, who felt that the natiopalver was exercised
by the Supreme Court in the national interest as@bnstitution intended,
(Marbury-V-Madison 1803), insisted; “It is emphalily the province and
duty of the Judicial department to say what theiaiv

Did Justice Frankfurter not say that the Constgusewhat the Judges
say itis?

Badrul Haider Chowdhury J portrayed the Superiour®d power
with meticulous precision through his following ebbgation, “The superior
court has always the power to decide its own justgzh and this exercise is
nothing but the exercise of judicial power (KhanalakEhteshamuddin
Ahmed @ Igbal-Bangladesh 33 DLR(AD) 154.

Majorie Friboury in her book, “The Supreme Court American
History”, supra, explicated the omnipotence of th® Supreme Court in
following language; “Besides having this tremendpawver, the Justices of
the Supreme Court can side with an individual i $ruggle for Justice
against a department of the executive, for the tdatisnal interpretation
made by the Justice are superior to either orditesyor executive order.
The Court was designed by the Founding Fatherseép khe States, the
Congress and the President with the bounds of skesied powers in order to
preserve the Constitution. They made the Congiiudifficult to amend
because it was there that they stated those bnoacigtes with which they
intended to protect the common citizen from tyranby either the

government or the majority of the people. They tlehit up to the Court to
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see that these principles of liberty and Justicealflovere not violated. Thus
the Supreme Court often becomes the communitiesceamce. As it neither
controls government’s purse nor its sword, it eheostly on the force of its
moral Judgment, its legal and traditional prestigd the educational impact
of its words to compel obedience to its dictatéB&ge X: Introduction).

Chief Justice Marshall stated that besides limitimg powers of the
President and the legislature, the Constitution endlde Judiciary an
independent branch of the government and thatnfyss were to pass a
tyrannical law, the Supreme Court Justices wouldatte it void and that
there is no other body that can afford such prmtediMarbury-V-Madison,
Supra).

Chief Justice Warren Burger of the US Supreme Cexpressed; “A
denial of Constitutionally protected rights demawddslicial protection; our
oath and our office requires no less of us.” Bak€rarr (396 US 186:1962).

Judge Bertram Hornell of the New York State Sume@ourt,
expressed in his book, “Making Sense of the Americegal System, Law,
Lawyers and Laymen”; “The individual power of a dgedis real.
Legislators act in large group to adopt the reswhst that provide laws.
Exceptionally, among his own staff, or within anugnal delegation; no
single legislator has the personal power to ordeytheng done. Even
mayors and governors do not wield the awesome pargmwers of the
man in the robe “(Page 249).

He was a quite blunt, but frank, in reminding hisli@nce, when he
sought election to the New York Court of Appeasttthe importance of the

function of a judge overrides those of othersgiiofving terms;
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“Do you realise that of all the candidates in ttuem, for governor,
the United States Senate, Attorney General, Coithgatrand all legislators,
only one here [that was me, then a Supreme Costicélihas the power by
a simple stroke of his pen or sound of his voiodydve you put to death, to
cage you up like an animal for the rest of yous,lifo take your child away
from you, to pay out enough money to bankrupt yiuforeclose your
home?” (“Page 250, supra).

Although his deliberation sounded a bit supercgionone doubted,
the reality behind what he uttered, and, as hes thls readers, the
congregation fell silent and he had their ears.

The most illustrious description on the overridingpact of superior
Court’s Jurisdiction and decisions has howevernlprevided by the Indian
Supreme Court in Special Reference No. 1 of 1981 (1965 S.C. 747) by
proclaiming that the Superior Courts are the ultereuthority to decide on
the validity of a warrant issued by the Parliamentommit a person for
alleged contempt of Parliament and that it is campteof the High Court to
issue writ of habeas corpus, and to pass interiderer restraining the
speaker of the Legislative Assembly and others firmpiementing direction
of the Legislative Assembly.

The Indian Supreme Court came up with the followebgervations;

(1) that it was competent for the Division Bench of the

High Court to entertain and deal with petition of K

challenging the legality of the sentence of



(2)

3)

(4)

(5)
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imprisonment imposed upon him by the Legislative
Assembly for its contempt and for infringement &f i
privileges and to pass orders releasing K on bail
pending the disposal of his said petition; (Par43, 1
197)

that K by causing the petition to be presentedisn h
behalf to the High Court, the Advocate by preseantin
the said petition, and the two Judges of the Dowisi
Bench by entertaining and dealing with the said
petition and ordering the release of K on bail pegd
disposal of the said petition, did not commit combé

of the Legislative Assembly; (Paras 143, 200)

that it was not competent for the Legislative Askm

to direct the production of the said two Judges thed
Advocate before it in custody or to call for their
explanation for its contempt; (Paras 143, 2001)

that it was competent for the Full Bench of the lHig
Court to entertain and deal with the petitions loé t
said two Judges and the Advocate, and to passnmter
orders restraining the Speaker of the Legislative
Assembly and others from implementing the aforesaid
direction of the said Legislative Assembly, andréi3a

143, 203)

that in a case arising out of a contempt aletgehave

been committed by a citizen who is not a membehef
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House of Legislature outside the four-walls of the
legislative chamber, a Judge of a High Court who
entertains or deals with a petition challenging anger

or decision of a Legislature imposing any penaltytioe
petitioner or issuing any process against theipeét for

its contempt, or for infringement of its privilegesd
Immunities, or who passes any order on such petitio
does not commit contempt of the said Legislaturel a
the said Legislature is not competent to take dices
against such a Judge in the exercise and enford¢erhen

its powers, privileges and immunities. (Paras P43,).

In exposing the general ignorance about the natuseperior Judges’
works, Justice Michael Kirkby of Australia was quitunequivocal in
lamenting; “Their (Judges) values and occasionabsyihcrasies, their
particular models of analyses and writing, andrtispecial interest were
often known to us who read their Judicial opiniddewever, for the general
public and even for most persons serving in theerothranch of the
government.................. such elements of thmersonality, and anything
more, would generally have constituted unexploezdtory.............. Once it
Is appreciated that final courts in particular, abfiged to analyse evidence
and legal questions and solve disputes, in pareference to considerations
of legal principles and legal policy, the notioathhe Judges are operating
on a kind of automatic pilot of purely technicalawill almost certainly

become untenable............... Just as Parliamast their functions in our
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governance, and law making, so have the Courts.ddwats develop the
common law in a principled way. They give reasaswhat they do. They
constantly strive for the attainment of consistemath established legal
principles as well as Justice” (From House of LotdsSupreme Court:
James Lee, pages 14, 15, 16, 17).

Lord Binghan, former Lord Chief Justice of the UNuintly sought to
put them on silence who purport to undermine rdl¢he superior Judges
with such suggestions that they only apply the lather than developing it,
expounding, “....... this is a view, which has @ féf any adherents today.
Some Judges such as the late Lord Denning, aredposbuheir role in
developing the law; most are reticent. But casesbaought raising noble
guestions, and the Judges have to answer themr @hsivers will often
make law, whatever answers they be, one way oother. So Judges do
have a role in developing the law, and common lag/grown up as a result
of their doing just this” (Rule of Law by Tom Bingim, Penguine 2010,
page 45).

It may, in this context be reminisced that mosthef general laws that
we have inherited through the Code of Civil ProcedCode of Criminal
Procedure, Penal Code, Contract Act, specific Rélet, Companies Act
1913, Transfer of Properties Act, are mostly thdifeed versions, enacted
for this sub-continent, of what grew in EnglandJaslge made laws for the
UK, rather than Parliament enacted, laws.

Lord Justice Denning (as he then was) in expasgiadact that Judges
actually develop the law with the pace of time,arkied as early as 1954, “If

we never do anything which has not been done beWeeshall never get
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anywhere. The law will stay still whilst the redttbe world goes on: and
that will be bad for both” (Packer-v-Packer 1954).

Lord Mackay, a former Lord Chancellor of the UK, delivering
Hamilyn Lectures in 1993, observed that a good dadwdgment is based on
knowledge of law, a willingness to study all siddsan argument with an
acceptable degree of openness and an ability th r@dirm conclusion and
to articulate” (“The English Legal System” by Gar8lapper of David
Kelly, 12" Edition, page 214).

An English Bar Council Review Body, headed by fernAppeal
Court Judge, Sir lam Glidewell, profiled that givie increased role of the
Judiciary in matters relating to the review of adistrative decisions,
devolution issues and human rights, it was no dongonstitutionally
acceptable for Judges to be appointed by the goarhof the day” (Supra,
Page 218).

Judge Bertram Harnett of the New York State Supr€muurt, in his
book, “Making Sense of American Legal System: Lawawyers and
Laymen, supra, expressed; “The expectation thagplpdmave of Judges are
very high, may be too high. (.............. Therg @ great loss of human
perspective in being a Judge. In their courtroomh essentially in all their
working days, Judges set every pace and tone” 28k 232, 250).

Sir Neil MacCormick, a former President of the i®oc of Public
Teachers of Law, stated, “Judges in Court everyave become more
explicit in their reflection about their reasoniagd argumentation, have
joined issue with scholars on many occasions. Tdwtinue, of course, to

write and issue opinions on cases they decidejshing an astonishingly
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rich repository of practical arguments at work’rdf House of Lords to
Supreme Court, supra, page 3).

Baroness Hale of the newly set up Supreme CouheoUK observed
that through their decisions the House of Lordsvioied, and the new
Supreme Court has, with its first year of Judgméegan to provide the
“grist to the advocates and academies’ mills” (OB@&dlan 2008 Ac-1).

Lord Hope, while paying tribute to the Judicialdgoof the House of
Lords on its cessation from the Legislative Houtéards, unequivocally
asserted that it is the Judicial work of highestly that made the whole of
the House of Lords a byword: it is its Judicialerdhat enhanced the
reputation of the whole House through the commenJarld and beyond,
made it a brand name, so much so that the decisi@nd its appellate
Jurisdiction caused almost universal surprise @axs (From House of
Lords to Supreme Court, supra, page 4).

Lord Denning in Attorney General-V-Mulholland (19&0B 477)
summarised the role of a judge, saying;

“A judge is the person entrusted, on behalf of cbenmunity,
to weigh these conflicting interests to weigh om timne hand
the respect due to confidence in the professionoanithe other
hand the ultimate interest of the community in igestbeing
done - - --"

Through the above scripted passages Lord Dennvegaled how the
difficult job of striking the balance between indiual liberty, a fair criminal
trial, non retrospectivity, privacy and property rights as against official

power, are performed by the Judges.
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In his work “Freedom Under the Law”, Lord Denningiterated a
Judge’s rather complicated task of balancing eger@tating;

“At everypoint, however, these powers involve ifgeence with
private rights and interests; and granting thavgte rights must often be
sub-ordinated to the public good (my emphasiskiessential in a free
community to strike a just balance in the mattpddge 99).

Prof. Claire Palley, Principal, St. Annes Colleg&xford, in
evaluating Lord Denning as a jurist said, “In awem® if philosophy could
provide an effective guide to good decision makiagg they have not the
time to philosophies, then philosophers would laggp have harnessed as
judges. The reality is that applying principles rotes to facts is extra
ordinarily difficult, and, apart from plea of gutlhere is no open and shut
case.” (Page 261, Lord Denning. The Judge andaie.

Lord Denning himself said; “One of the most impattéasks of the
Courts is to see that the powers of the executieepeoperly used, that is
used honestly and reasonably”.

In illustrating the complexities that have permeateto the legal
world through the influx of time, Lord Devlin saidywhen Tom (Lord
Denning) and | were young, the law was stagnarg. did fashioned Judge
looked to the letter of the statute and for theeaas all fours. He knew that
he had to do Justice according to law. Either Iseiragd that the law, when
strictly applied, would always also do Justice Isedne decided that, if it did
not, it was not his business to interfere. Todag th not the idea. No
statement of the law, be it a precedent or staisieyer final: it is to be read

In its context and its context can change. A judgest never assume that the
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law always and in all circumstances does compiesice. That would be an
Impossible task to put upon any lawmaker. To déigasaccording to law
the judge must keep his eyes on the justice otése as well as on the text
of the law.” Forward for the book “Lord Denning”’h& judge and the law’).

Lord Devlin went on to write; “Lord Denning, | belie, thought
differently. He thought, as Radcliff did not, tffdtidges in our society could
remake the body of the law they administer into wwhay may approve as a
shape of greater justice”, (supra, page VII).

To unvell the truth that most Judges aspire toglacstice above law,
Lord Devlin continued, saying; “In the phrase duegess of law, in the
Fifth and Fourteenth amendments, the law is notaheas it is but the law
as it ought to be, what justice Frankfurter desgilas “these cannons of
decency and fairness which express the notionsbicgi of English speaking
people . . .. Has Lord Denning succeeded in giyractical effect to his
conception that justice is above the law?” (supage VIII of VIII).

Lord Denning expressed, “we sit here to find owt thtention of
Parliament and of Ministers and carry it out, areldw this better by filling
in the gaps and making sense of the enactment lipampening it up to
destructive analyses” (Mayor of St. Mellon’s RDCNéwport Corporation
1952 AC 189).

Profs. S. Corwin and Jack W Peltoson wrote; “Judgel lead and
respond to the values of the nation” (Understandivg Constitution” by
Prof S. Corwin and Prof Jack W Peltson).

Mostafa Kamal J said “constitutional developmenine doubt an

evolution of the constitution through judicial deons, but judicial
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decisions on the constitution are the outcome dicd¢ed lawyering backed
by intensive academic studies.

The role the Judges is no doubt important, bug gracticing lawyers
who open the multiple keys to the constitution ahdw to the judges the
wealth contained in it. A responsive judge picksthg wealth thus exposed,
although there have been and are judges in aldigtions who need no
keys. The wealth of the Constitution is storedhairt wisdom. The lawyer
has to know to pick it up in bits and pieces. (Kainkiumar Datta Memorial
Lectures, supra, pages V, VI).

One must not be oblivious of the fact that unlikhep state
functionaries, a Judges takes decisions and, wmitedudgments all on his
own without being assisted or advised by any as#isadvisor or colleague
and it is this state of solitude in the decisiokirtg and delivering process
which is one of the significant attributes thatsé Judge from other state
functionaries.

In heralding the universally recognised theme that Parliament’s
legislative function is amenable to Supreme Cowavsewing Jurisdiction in
the countries with written constitution, and dé@siag judicial review as the
“soul of the judiciary in a written constitutionPége VIII), Mustafa Kamal J
put on record his following assertion; “The doaotriof legislative supremacy
in the United Kingdom is not available in a writt€onstitution which
contains a constitutional system of restraint gjviie superior court a
power of judicial review.

A written Constitution is a mandate for limited gomment, each

organ of the state is limited and controlled by jtirésdiction conferred on it
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by the Constitution and thereby obliged to act wmitine limitation imposed
by the Constitution. No organ of the state is sugpdp the other. It is the
Constitution which is superior to all the organdlo# state. The Supremacy
of the Constitution is articulated in Article 7()jage 19, supra).

Justice Mukherjee of India, to illustrate this gaexpressed; “There is
a basic difference between the Indian and the dBrifarliament in this
respect. There is no Constitutional limitation testrain the British
Parliament from assigning its powers where it vallf the Indian Parliament
gua legislative body, is fettered by a written Gdagson and it does not
posses the sovereign powers of the British Paridm@IR 1951 S.C 401).

Prof. Hilair Barnet, in the context of written Caitigtion, by referring
to what KC Wheare stated, observed; “All powerdriested to the
government comes from the people: it is accordingigerstandable that,
under such a Constitutional scheme, there is anglyroheld view that
government holds its power on trust for the people.

It may be said, as a result, that both law makimd) @xecutive powers
are conditionally conferred on those who hold publifices, subject to the
doctrine of trust which will be enforced by the CRUS in the name of the
people.” (Constitutional and Administrative law, l&ii Barnet §' Edition
page 169).

Prof. SW Bradley and KD Eving state; “The doctriofelegislative
supremacy distinguishes from the United Kingdonséhoountries in which
a written Constitution imposes limits on the legiate and entrusts the
ordinary Courts or a Constitutional Court to decudbether acts of the

legislature comply with the Constitution. In Mariwwr-Madison the US



.25 .-

Supreme Court held that the Judicial function \ekgtethe Court necessarily
carried with it the task of deciding whether an aicCongress was or was
not in conformity with the Constitution. In a legsystem which accepts
Judicial review of legislation, legislation may beld invalid on a variety of
grounds” (Constitutional and Administrative law™Bdition, page 55).

Sir lvor Jennings, a universally acclaimed Consatal Jurist, who
truly put himself one step ahead of AV Dicey injpading the untrammeled
power of the British Parliament, suggesting that Buitish Parliament is so
sovereign that it can even, theoretically, if it wtshes, make a man a
woman and vice versa, emphatically wrote that #pstemology can not
extend to a country with a written Constitution wééegislative action is
reviewable by the Court. He wrote; “Indeed, in moaeconstitutional law it
Is frequently said that a legislature is sovereigthin its power. This is,
ofcourse, pure nonsense if sovereignty is supreoweep for there are no
powers of a sovereign body; there is only the uidich power which
sovereignty implies......The difference is this n bne case there is
sovereignty. In the other, the courts have no coneath sovereignty, but
only with the established law” (Law and the Consitn by Sir Ivor
Jennings, pages 151/152).

Prof. Marshall also scripted identical assertion.

Same view on the Judicial reviewability of legislataction by the
Superior Courts and the view that the Diceyan doetof Parliamentary
Sovereignty is out of place in the countries withtien Constitution, had
been echoed by the Appellate Division A 8mendment (Anwar Hossain

Chowdhury-v-Bangladesh 1989 BLD (spl)-1), by tigh Court Division
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in 5" Amendment (ltalian Marble Works-v-Bangladesh, 82R070), the ¥
Amendment (Siddique Ahmed -v-Bangladesh 63 DLR 565§ 1%
Amendment cases, by the Indian Supreme Court imescof cases ,
including those of Keshavanada Bharati-v-State exfaka Alr 1973 SC 128,
Indira Nehru Gandhi-v-Rajnarayan, 1975 SC 2299, avlia Mills Ltd-v-
India AIR 1980 SC 1789 etc and by the Pakistarr&up Court (both pre
and post 1971 cases) in plentitude of cases.

In Secretary of Finance-v-Masdar Hossain (2000 BAID 104) the
Appellate Division held that the Judiciary is withts Jurisdiction to bring
back Parliament and the executive, from Constihaiaerailment and give
necessary direction to follow the Constitutionaluse by making
amendments to laws or rules.

Prof. Mohan Krishnapuram in his book “SovereigntyParliament in
India,” states, “In modern democratic states theveyoof control ever
legislative organ to see that the legislative orghall not enact a statute in
contravention of the provision of the Constitutiols, vested on the
Judiciary...In democratic states sovereignty istedsin the people.
Therefore the will of the people is sovereign; thd#l of the people is
embodied in the constitution. Hence Constitutiosupreme over statutes.”
(page 139).

Justice Hamilton of the United States expressele“@xercise of the
Judicial review only supposes that the power of gheple is superior to
both (Court and legislature): and that where th& ofi the legislature,

declared in statutes, stands in opposition to tfidhe people, declared in
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Constitution, the Judges ought to be governed byldtier, rather than the
former “(Hamilton, the Federalist).

The question is, whether such constitutional fumaries of the
Republic, who hold the guardianship of the Constity are vested with the
exclusive power to interpret the Constitution, gmcusuch important
positions in the national life, who can even efféats of Parliament, who,
as Mr. Samuel Silkin Q.C., the British Attorney Geas at the relevant
period, said during his submission before the CotiAppeal in Gouriet-V-
Union of Post Office Workers, 1978, AC 435, lonenmars in their
performances, who perform the difficult tasks ofabaing, assimilating
wisdom , intelligence and intellectual facultiesane pot, are accountable
only to their conscience, accept the job in th@chbesacrificing more
lucrative professional conduits, whose decision @reuch enormous and
overriding magnitude as has been outlined abovewhose aid all
authorities, executive and Judicial are bound to aad who, according to
Gallup Poll, as revealed by the UNDP, hold Bosition in Asia in enjoying
confidence of the 67% of the populace, as agais% By Malaysian and
69% by Indian Courts, and whose Judgment’s aretedquaith world class

ones, can be left with sucheagre wages?
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As Profs Smith and Bailey expounded in their bdGihe Modern
English Legal System™3Edition, page 240-41, Judges, remuneration is one
of the factors that is relevant to the sustenahdedicial independence. The
authors, citing British examples, revealed; “Thealgks are paid large
salaries, which are a charge on the Consolidataed,Fand so not subject to
annual vote in Parliament. The need to secure ridependence of the
Judiciary was placed in the forefront of the argotrtbat an Act to reduce
salaries did not apply to the Judges as a mattantefpretation and in
principle. (Page 241). Attracting lawyers with thight qualities and
experience as well as the need to insulate thesstdtthe Judges, appeared
to be of greater importance to the Senior (forméoly) Salaried Review
Board on Judicial Salaries.” (Page 241)

Volume 23, cols 257-261 of the H C debate revdasin the written
answer after the announcement of the 1982 increatlethat was stated
was; “in the national interest to ensure an adegsapply of candidates of
sufficient caliber for appointment to Judicial o#i (HC Debate. Vo/23 cols
257-261, written Answer May 12, 1982).

Profs Bradley and Ewing stated; “There are alsargéd on the
Consolidated Fund other payments, which, for Carginal reasons, are

considered inappropriate for annual authorization Parliament. These
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include the Civil List, and the salaries of the idiaty, the Comptroller and
Auditor General, the Parliamentary Ombudsman, ded Member of the
Electoral Commission. This means that there is egular annual
opportunity of discussing in Parliament the work tbése officers. This
practice tends purposely to preserve their indepece!

Arguing that the failure to adopt the recommeratafior substantial
pay increase put forward by the Commission on Etkeel egislative and
Judicial salaries, will lead to an increased bdagin in the Judiciary, Chief
Justice Warren Burger of the United States everk ttwe relatively
unprecedented step of meeting publicly with Pregidéord and strongly
endorsed the need for such pay increase in his @nReport on the
Judiciary. To support his contention, Chief JusBteger noted that during
the preceding years good number of federal Judgeésdsigned to return to
private practice. (“Judges and Justices” by ProhJ& Schmidhauser, 1979,
page 189-190).

The above noted author wrote, “The salary issue.......has emerged
as one of the most serious in modern times.

With respect to potential solutions to the prob@nCourt congestion,
congress itself is recognized as a major contaputo the contemporary

case load crisis. Chief Justice Friendly understahes dimension of the
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complex forces inexorably escalating the case lataévery level of the
federal Judiciary” (Judges and Justices, supre £88).

In illuminating the theme that remuneration of tjudges is an
iImmutable adjunct of the independence of the jatyci Mostafa Kamal J,
expressed, “ The independence of the judiciary lmammeasured by the
provision in a constitutions in the matter of sétat of judges, security of

tenure, remuneration and other privilegesemovability, except on proved

misbehaviour or misconduct, independence in thercesee of Judicial
functions, the assurance with the compliance vinthJudges’ decisions and
the meat and substance of power and jurisdictian ithconfers upon the
Judiciary.- -- --” (Kamini Kumar Dutta Memorial Leae, supra, page 28).
Judges of the Court of Appeal and the Supreme Gauthe UK
(which courts stand at par with our High Court Bignh and the Appellate
Division respectively) are almost invariably adettinto the Privy Council,
other incumbents of which Council are some exckigigers, particularly of
the Royal pedigree, the Members of the Cabinet,(afwburse, the former
Members of the Cabinet, because once a Privy Claun@ always a Privy
Councilor) and some specially inducted people as ®a Hon'ble D.F
Moola. Privy Council Members are the only peopleovédre entitled to be

addressed with the prefix, ‘Right Honourable” (Rirtble).
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Britain is not the only country where superior gesl are paid high
salaries for the preservation of their independemzkstatus, such trend also
pervades in other democracies where superior Judgésy is deemed
inexonerably interwoven with Judicial independence. The tabédolw

would depict the salary and other benefits the dadd the Supreme and the

High Courts in India, Pakistan and Bangladesh aomotred with,

wherefrom comparison can be made.

Pos Nature of Salary & Banglades | India Pakistal
Allowances
Chief Justic | Basic Salar Tk. 5€,000 | Rs. Rs.
1,00,00! 1,99,87!
Judicial Allowanc | -- -- Rs. 87,50
Residenct Govt. Govt. Gowt.
Allowance Provided Provided | Provided
Residence | Residence/| Residence/
30% of| Rs. 68,00(¢
salary with Gowt.
maintenang
e for his
dwelling
houst
Medical Allowanc: | Judge witr| Judge witr| Judge witl
family family family
Member: Member: Member:
Car Allowanct Official Car | Official Official
Cai Cal
Domestic Aid| Tk. 1,62F -- --
Allowance/Cost  of
Living
Sumptuary Tk. 7,00C Rs. 20,00 |--
Allowance/Entertain
ment Allowanc
Dearness Allowant | -- -- --
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A4

Judge Basic Salar Tk.5310C |Rs. 90,00 |Rs.
Supreme 1,88,11.
Court/Appellal Judicial Allowanc: | -- -- Rs. 87,50
te Division Residenct Govt. Govt. Govt.
Allowance Provided Provided | Provided
Residence/ | Residence/| Residence/
Tk. 26,600 | 30% of| Rs. 68,00C
salary with Govt.
maintenang
e for his
dwelling
houst
Medical Allowanct | Judge witt| Judge witr| Judge witl
family family family
Member: Member: Member:
Car Allowanct Official Cay/ | Official Official
Tk. 15,00( | Car Cai
Domestic Aid| Tk. 1,46E -- --
Allowance/Cost of
Living
Sumptuary Tk. 500(C Rs. 15,00 |--
Allowance/Entertai
nment Allowanc
Dearnes: -- -- --
Allowance
Chief Justice Basic Salary -- Rs. 90,000 Rs.
of High Court 1,85,250
Judicial Allowance | -- -- Rs. 70,00(
Residence -- Govt. Govt.
Allowance Provided | Provided
Residence/| Residence/
30% of| Rs. 28,75(
salary with
maintenang
e of Govt.
for his
dwelling
house
Medical Allowance | -- Judge withJudge with
family family
Members | Members
Car Allowance - Official Official
Car Car
Domestic Aid| -- -- --
Allowance/Cost of
Living
Sumptuary -- Rs. 15,000| --

Allowance/
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<

Judge High Basic Salary Tk.49,000| Rs. 80,000 Rs.
Court/High 1,78,125
Court Judicial Allowance | -- -- Rs. 70,00(
Division Residence Govt. Govt. Govt.
Allowance Provided Provided | Provided
Residence/ | Residence/| Residence/
Tk. 26,600 | 30% of| Rs. 28,75(
salary with
maintenang
e of Govt.
for his
dwelling
house
Medical Allowance | Judge withJudge with Judge with
family family family
Members Members | Members
Car Allowance Official Official Official
Car/Tk. Car Car
15,000
Domestic Aid| Tk. 1,300 -- --
Allowance
Sumptuary Tk. 3,000 Rs. 12,000 --
Allowance
Dearness -- -- --
Allowance

The comparison divulged in the above

sorry state so far as the salaries of our Supremge$ are concerned, which

table depmctsappallingly

needs immediate overhauling, and, indeed re-vampotgerwise the

welcome information revealed by UNDP, supra, mayevan no distant

future.

It is encouraging and indeed laudable, that thbg@ scenario did

not escape the attention of the Parliamentary Suibrfittee on Law,

Justice and Parliamentary Affairs. With their comhgble wisdom, the

members theirin, were unanimous in addressingshigei affirmatively, and

emerged with a reasonable recommendation on thee®epCourt Judges’

salary which had been reproduced above.
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We shall, now, examine the question of reasonabien® the
respondents decision in the backdrop of what haes Imarrated above.

Reasonableness has a distinctive connotation ifetisd vocabulary,
and it is the observation of none other than Lorée® MR, whence this
connotation in its present form first stemmed.

Lord Green MR. alluded to the many grounds of &ttabich could
be made against a decision, citing, unreasonaldebeas faith, dishonesty,
paying attention to irrelevant circumstances, djard of proper decision
making procedure and held that each of these dmikehcompassed with in
the umbrella term “Unreasonableness.”

According to Lord Green’s evergreen pronouncemdéms, test is
whether the authority had acted or reached a @ecish a manner so
unreasonable that no reasonable authority couldrexee come to it.

He expressed; “................ a person entrustélal a discretion must,
so to speak, direct himself properly in law. He tregdl his own attention to
the matters which he is bound to consider. If hesdwt obey these rules, he
may truly be said, and often is said, to be actingeasonably. Similarly,
there may be something so absurd that no sensipé®m could ever dream
that it lay within the powers of the authority............... The Court is entitled
to investigate the action of the local authoritythwa view to see whether
they have taken into account matters which theyhbumpt to take into
account, or, conversely, have refused to take ammount, and, once that
guestion is answered in favour of the local autkipii may still be possible
to say that, although the local authority have keiiiin the four corners of

the matters, which they ought to consider, theyehaevertheless come to a
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conclusion so unreasonable that no reasonable raytloould ever have
come to it. In such a case, again, | think, the rCaan interfere.”
(Associated Provincial Picture Houses Ltd.-V-Wedhesy Corporation
(1948, 1KB 223).

To give a modern, and slightly revamped versioithaut however,
undoing Lord Green’sropoundment, Lord Diplock in the celebrated case
of Council of Civil Service Association-V-Ministefor Civil Service,
Popularly Known as GCHQ Case ( 1985 AC 374), udesl phrase
“‘irrational” and regarded unreasonableness as lewgfaa decision “ so
outrageous in its defiance of logic or of acceptenral standards that no
sensible person, who had applied his mind to thesiipn to be decided
could have arrived at it”.

Given the facts and circumstances analysed abayéawe no reason
not to be swayed to the irresistible synthesis that respondents acted
unreasonably in the Wednessbury sense and irrdjiona the sense
canvassed by Lord Diplock, by posing to be inddfer to the
recommendation laid down by the said Parliameng&uip-Committee and
Justice Fazlul Karim’'s Committee. We do, in thispect, also endorse Mr.
Murshed’s view that it is ludicrous that the paymerade to the District
Judges, when Judicial allowance is added, at temesed the amount paid

to the Supreme Court Judges.
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The first question being resolved in favour of gaditioner it is, now

incumbent upon us to decide whether an order ofddamus should be

issued.

Mandus as a prerogative writ stands as number thrége order of

birth, ie after Certiorari and Habeas Corpus. Comraw judges evolved

this writ when they came to realise that Certiosoime times fail to do

complete justice. As it stands now, Certiorari &ahdamus can be sought

in a single application.(“Principles of Judicial\®aw” by De Smith , Wolf

and Jowell, page 587)

The most glaring British example on the availapibf mandamus in

a case where a government department has actedsomably by being

influenced by extraneous consideration, emanates the House of Lords

decision in the Landmark case of Padfield —v- Mamnf Agriculture and

Fisheries and Food( 1968 AC 997). The House held winere a Minister

had a duty as well as power, he could not exetuséliscretion to frustrate

the policy of the legislation. Lord Reid explicithgjected the proposition of

unfettered discretion.

On Padfield decion ,Lord Denning MR, in Breen —un#lgamated

Engineering Union (1971 2 QB 175) said; “The disiore of a statutory

body is never unfettered. It is a discretion wheko be exercised according
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to law. That means at least this: the statutoryybodist be guided by

relevant consideration and not by irrelevant. dfdecision is influenced by
extraneous consideration which it ought not to hHaken into account, then
the decision can not stand. No matter that theitsiat body may have acted
in good faith; nevertheless the decision shalldieaside. This is established
by Padfield —v- Minister of Agriculture and Fishesiand Food, 1968 AC
997, which is a land mark case”.

“It is well settled that Mandamus may properly heaked to compel
a reasonable exercise of official discretion wheere is a failure or refusal
to perform some duty resulting from an office, dincer may be compelled
to act so far it is necessary to an actual exeafi$és judgment or discretion
in determining whether he ought to do so or reffaem doing that which
petitioner desires.” (“Writ Remedies” by JusticeNPBanerjee, % Edition,
page 184).

So far as Bangladesh perspective is concerned, rptovassue
Mandamus stems from Article 102(1) and Article )2(a) (1) because
both the sub-Articles empower this Division to pasdatory orders. And,
ofcourse, the Masdar Hussain case, supra, providss example of a
situation when an order of mandamus can be passedofnpel the

government to act in accordance with the consbitizi scheme or the law.
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The petitioners have craved for an order of Mandamssentially
against the government of the Peoples Republicamigiadesh, represented
by five Secretaries, basically at whose instancg eonsent the present
salary structure has been fixed, and it is the gowent who can and should,
now come up with a fresh move for the implementataf the said
Parliamentary Su-Committee’s recommendation.

Having scanned the legal position and the rafkoidendi of the
decisions of the cases cited above, in juxtapositicth the petition, the
prayer and the existing salary level and havingnbpeopelled to the
invariable equation that the pursuit of reasonadsdenn the Wednessbury
sense can not be attained without directing th@omdents to make an
endeavour to animate the Parliamentary Sup-Congistrecommendation,
we feel bounden to be steered to the irresistibieltision that this indeed is
an apposite case where an order of Mandamus miuss used.

We do, accordingly issue an order of Mandamus, iregu the
respondents to take positive steps to pave waygive effect to the
recommendation, the Parliamentary Sub-CommitteeLaw, Justice and
Parliamentary Affairs, made, with retrospectiveeeff forthwith. In issuing
this order of Mandamus we are being guided by tppelNate Division’s

decision in Masdar Husain case, supra.
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In consequence, the Rule is made absolute, widiootrder on cost.

The respondents are directed to act as per the @gleed in the
preceding paragraph with retrospective effect,asefrom the date on which
the said recommendation by the Parliamentary Subsfiiee on Law

Justice Parliamentary Sub-Committee was publish@dput delay.

Gobinda Chandra Tagore, J:

| agree



