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JUDGMENT

Borhanuddin, J:

against a common

passed by the

Nos.9562-9564 of 2008,

of 2015,

Jjudgment

High Court

of 2008,

2110 of 2013,

These civil appeals by leave are directed

and order dated 05.09.2016

Division 1n Writ Petition

9506-9567 of 2008, 11545

6861 of 2012, 10929 of 2014, 8187



of 2015, 8930 of 2011, 11546 of 2015, 3681-3682 of 2013,

1969 of 2009, 2682 of 2016, 6404 of 2014, 4049 of 2013,

8507 of 2010, 3423 of 2012, 5793-5794 of 2014, 11195 of

2014, 14609 of 2012, 5176 of 2010, 13246 of 2015, 4050 of

2013, 9733 of 2015, 9934 of 2015, 12558 of 2012, 986-987

of 2011, 4878 of 2013, 10769 of 2014, 8697 of 2011, 5795

of 2014, 2510 of 2015, 3371 of 2015, 6177 of 2013, 1131

of 2009, 8985 of 2010, 11840 of 2015, 4048 of 2013, 12885

of 2015 and 1891 of 2015 making all the Rules absolute

with direction.

Since all the appeals originated from a common

judgment and order passed in aforesaid writ petitions

involving identical point of law based on similar facts

as such all the civil appeals have been taken together

for hearing and disposed of by this single judgment.

Facts relevant for disposal of the appeals are that

the Rules 1in the aforementioned writ petitions were

basically issued in two fold terms, namely, calling upon

the writ respondents including the Government of

Bangladesh to show cause as to why the SRO No.156-

Ain/Aikor/2007 dated 28.06.2007 and SRO No.158-



Ain/Aikor/2007 dated 28.06.2007 issued by the Government

under Section 44 (4) (b) of the Income Tax Ordinance, 1984

(hereafter referred to as ‘the Ordinance, 1984")

withdrawing the tax exemptions infavour of the writ

petitioner universities/educational institutions and

thereby imposing 15% tax on their income relating to

assessment years 2008-2009 to 2010-2011 and as to why the

SRO No.268-Ain/Aikor/2010 dated 01.07.2010 issued by the

Government under the same provisions purportedly re-

fixing the tax payable by said writ-petitioners @15% in

respect of assessment year 2011-2012 and onwards should

not be declared to be without lawful authority and are of

no legal effect and as to why the respective assessment

orders followed Dby demand notices as well as notices

demanding advance taxes from them pursuant to the said

SROs, should also not be declared to be without lawful

authority.

It is commonly stated by the writ petitioners that,

since 1inception they have been enjoying exemption from

paying income tax on the surplus income generated by them

by virtue of an SRO being SRO No0.454-1L/80 dated 31st



December, 1980 issued by the Government (Ministry of

Finance) under Section 60(1) of the then Income Tax Act,

1922 which, vide its Clause-(a) (3), exempted the

universities and other non-profitable educational

institutions from payment of income tax. That during

their such enjoyment of exemption, the Government issued

another SRO, being SRO No.178-Income Tax/2002 dated 3rd

July, 2002, under Section 44 (4) (b) of the Ordinance, 1984

substituting the above Clause-(a) (3) that such exemption

would continue only in respect of universities who were

not operated commercially.

It is further stated that, said SRO No.178 dated 3rd

July, 2002 did not make any material difference from the

earlier SRO No.454-1L/80 dated 31st December, 1980 so far

exemption from payment of 1ncome tax Dby the writ-

petitioners were concerned. The earlier SRO was

applicable to non-profitable universities and other

educational institutions and the latter became applicable

to the wuniversities and educational institutions which

were operated on non-commercial basis and as such the

intention and object of both the SROs were same. Thus, it



is stated that the writ petitioners remained entitled to

get exemption from payment of income tax under the said

SRO dated 3rd July, 2002 as the writ petitioners could not

in any case run their universities on commercial basis as

per their own charters.

It is further stated that, the writ petitioners being

non-profitable institutions do not operate commercially

and the whole income of the writ petitioners are applied

for dimparting education as per the objects of their

Society/Charter/Foundation/Trust. No part of the income

of the writ petitioners are consumed/utilized by the

members of the said Foundation/Society/Trust/Non

Commercial University. But the same are utilized solely

for the purpose of education and diffusion of knowledge

which is absolutely non-commercial in nature.

However, 1t 1s stated that by the two impugned SROs

being, SRO No.156-Ain/Aikor/2007 dated 28.06.2007 and SRO

No.158-Ain/Aikor/2007 dated 28.06.2007, the then Non-

Party Caretaker Government promulgated/issued new

provisions regarding tax on the surplus income of the

writ-petitioner universities purportedly under Section



44 (4) (b) of the Ordinance, 1984 and thereby cancelled the

exemption of taxes which they were entitled to by the

earlier SRO No0.454-1/80 dated 31st December, 1980 and SRO

No.178 dated 374 July, 2002.

It is also stated that, wvide impugned SRO No.158

dated 28.06.2007, Non-Party Caretaker Government (the

Ministry of Finance) for the first time made division

between public universities and private universities with

an additional proviso and thereby imposed/re-fixed 15%

tax on private universities. Finally, it 1is stated, the

Government (the Ministry of Finance) vide impugned SRO

No.268 dated 01.07.2010 introduced a new provision under

Section 44(4) (b) of the Ordinance, 1984 which wvirtually

imposed wholesale tax @15% on ©private wuniversities

irrespective of 1ts nature whether 1t 1is &run non-

commercial basis or imparting education on medical

science or engineering or 1mparting education in other

fields including information technology.

Common grievance of the writ petitioner universities

are that, pursuant to the aforesaid impugned SROs, the

tax exemptions as enjoyed by them have been withdrawn



without lawful authority, taxes have been collected from

them illegally and they have been illegally asked to pay

advance taxes and/or arrear taxes vide different impugned

memos 1ssued by the concerned tax authorities. Being

aggrieved by the said impugned ©SROs as well as the

impugned actions of the respondents pursuant to the said

SROs, the writ petitioners moved before the High Court

Division and obtained the aforesaid Rules. At the time of

issuance of the Rules, the High Court Division vide

different ad-interim orders, either stayed operation of

the impugned SROs or stayed such demand of taxes issued

by the writ-respondents on the writ-petitioners or

proceedings that followed.

Rules have been opposed by the writ-respondents by

filing separate affidavit-in-opposition since the case of

the writ-respondents are common in all the writ

petitions.

After hearing learned Advocates for the respective

parties, the High Court Division made all the Rules

absolute with direction vide impugned Jjudgment and order

dated 09.05.2016 declaring the impugned SROs withdrawing
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the tax exemptions and thereby imposing 15% tax in

whatever names as ultra-vires to the Constitution and the

Ordinance, 1984 and those were declared to have been

issued without lawful authority and were of no legal

effect. The High Court Division also directed the writ-

respondents to refund the realized taxes pursuant to the

impugned SROs.

Having aggrieved Dby and dissatisfied with the

impugned Jjudgment and order passed by the High Court

Division, the Government and others as petitioners have

preferred 44 separate civil petitions for leave to appeal

invoking Article 103 of the Constitution and obtained

leave granting order on 09.02.2021.

Consequently, these civil appeals arose.

Mr. A.M. Amin Uddin, learned Attorney General

appearing for the appellants in all the appeals submits

that the provision of Section 44 (4) (b) of the Ordinance,

1984 has empowered the Government to make exemption,

reduction in rate or other modification in respect of tax

infavour of any class of income or in regard to the whole
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or any part of the income or any class of persons and

impugned SROs having been 1issued by the Government

pursuant to the above provision of law, but said legal

provision has not been challenged by the writ-petitioner-

respondents and as such without declaring said provision

of law as ultra-vires to the Constitution, the High Court

Division erred in law 1in declaring the impugned SROs as

illegal. He next submits that pursuant to Section 21 of

the General Clauses Act, 1897 the exemption can never be

treated as right rather the same is a privilege which can

be recalled/withdrawn/rescind and the Government having

issued the SRO withdrawing the privilege of the exemption

of tax and the said exercise 1is within the authority of

the Government, the High Court Division erred 1in law 1in

declaring the same as ultra-vires to the Constitution. He

further submits that High Court Division failed to

consider that the Non-Party Caretaker Government during

their period declared national budget for collection of

revenue which was subsequently ratified and the impugned

SROs were issued for the interest of the state revenue

and the said function of the then Caretaker Government
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was a necessity for smooth functioning of the Government
which was given legal coverage by converting into an Act
in the year, 2009 but the High Court Division without
appreciating this legal aspects erroneously declared
impugned SROs as illegal. He again submits that the High
Court Division while deciding the issue regarding
Public/Private discrimination has failed to consider that
public universities are established under their own
statutes and on the other hand the private universities
established under the provision of PRI RefmsE W3, o5 or
RSl fwfqwye wigq, 2030 and by the said enactment it appears
that the private wuniversities have itself formed a
separate group which can be intelligibly differentiate
from the public universities and thus the question of
discrimination between public and private universities
does not arise at all and as such the High Court Division
erred in law in passing the impugned judgment and order.
He also submits that High Court Division while deciding
the 1issue relating to Fundamental Principles of State
Policy has failed to consider that the Fundamental

Principles of State Policy is not judicially enforceable



13

and as such the High Court Division erred in law in

making the Rules absolute holding that Fundamental

Principles of State Policy as enunciated under Articles

15 and 17 as well as the Fundamental Right to life as

enshrined under Article 32 of the Constitution has

infringed/violated by the impugned SROs. He lastly

submits that the High Court Division failed to consider

that income tax being a direct tax, has no bearing upon

the students rather it will Dbe collected from the

universities from their income, 1if any, after expenditure

without affecting any students as such the impugned

judgment and order is liable to be set-aside.

On the other hand, learned Advocates appearing for

the respondents 1n separate civil appeals made their

submissions in the same line. Summary of their

submissions are that the High Court Division upon proper

appreciation of the provisions of Constitution, the

Ordinance, 1984 and other relevant laws rightly made all

the Rules absolute with direction. They submits that the

writ-petitioner private universities are charitable and

philanthropic educational institution and those were
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established or created for the purpose of imparting

education, a fundamental right guaranteed under

Constitution, and there was no motive to earn profit and

as such those educational institutions are not liable to

pay income tax. They again submits that Section 44 (4) (b)

of the Ordinance, 1984 did not authorize the Government

to impose taxes by a sub-ordinate legislation and only

the Parliament can impose taxes by a law framed under

Article 83 of the Constitution and thereby the Government

committed gross illegality in imposing 15% taxes upon the

private wuniversities. They further submits that though

the public universities received Government grants to run

universities and are exempted to pay any taxes but the

private universities which were established and created

for charitable and philanthropic purpose only to impart

education and no Government grant was given to them,

inspite of that they were directed to pay 15% taxes which

is illegal as well as discriminatory. They also submits

that as per provisions of Private Universities Act, 1992

and/or 2010, the trust deed as well as other instruments

by which the universities are established, there was no
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profit motive and the trustees or university authorities

have no income from the universities, the income of the

writ-petitioner universities cannot be termed as income

from university or profession within the meaning of the

Ordinance, 1984. Thus, the High Court Division rightly

made those Rules absolute with direction, which do not

require any interference by this Division.

Heard the learned Attorney General for the appellants

and the learned Advocates for the respective respondents

and perused the impugned judgment and order passed by the

High Court Division alongwith relevant papers/documents

contained in the respective paper books.

From the materials on record it appears that the

writ-petitioners 1in question are private universities

established in different years under Societies

Registration Act, 1860/Section 28 of the Companies Act,

1994 /The Trust Act, 1882 etc. The common characteristics

of these Private Universities are that they were formed

under the Private University Act, 1992, claimed

themselves as non-profit charitable or philanthropic

organizations, as Universities they mainly receive
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different types of fees and charges from the students and

meet expenses for contributing educational services

towards the students.

In the context of above, 1t is necessary to examine

whether these private universities are taxable entities

or are required to pay tax under the Ordinance, 1984

(Recently repealed by the Income Tax Act, 2023).

The Ordinance, 1984 1is meant for the taxation of

income. Where there is income there must be imposition of

tax under the said Ordinance unless the income or incomes

are explicitly exempted under the lawful arrangement.

Therefore, first question 1s what constitutes ‘income’

under the Ordinance, 1984. The word ‘income’ 1is defined

under Section 2(34) of the Ordinance, 1984. It

essentially not an exhaustive definition <rather an

inclusive one having an elastic ambit. Various Judicial

pronouncements have tried to define ‘income’. In the case

of CIT vs. Shaw Wallace & Co., the Privy Council held:

“Income 1in this Act connotes a periodical
monetary return ‘coming 1in’ with some sort
of regularity, or expected regqularity, from

definite sources.”
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However, subsequent amendments in the Ordinance, 1984

made some changes. An 1isolation adventure may also be

treated as business, for example, business income might

have been deemed under Section 19(20) of the Ordinance,

1984 from the disposal of asset representing expenditure

of a «capital nature on scientific ©research. Even a

windfall gain or a non-recurring receipt like winnings

from lotteries may be treated as ‘income’ under Section

19(13). In view of the above discussions, i1t can be said

that the Private Universities receive fees and charges

from the students which are nothing but monetary return

coming in as revenue receipt and, 1in the accounts, they

are exhibited 1in a periodical manner. Therefore, the

private universities received ‘income’ in their hands.

Now 1t can be looked 1into whether the Private

Universities are doing business. Activities relating to

trade or manufacture may be signify as business. However,

the word ‘business’ conveys wider meaning. In the case of

Barendra Prasad Ray and others vs. Income Tax Officer ‘A’

Word Foreign, reported in (SC) 1981, 129 ITR 295, it was

expressed by the Indian Supreme Court that:
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“"Business 1s one of wide import and 1t means
an activity carried on continuously and
systematically by a person by the
application of his labour or skill with a

view to earning an income.”

In the case of Unni Krishnan, J.P. and others vs.

State of Andhra Pradesh and others, reported in AIR 1993

SC 2178, to answer the question ‘whether there 1is a

fundamental right to establish an educational

institution’, the Supreme Court of 1India discussed

meaning to be attributed to the words “profession”,

“occupation”, “trade”, or “business” as mentioned 1in

Article 19(1) (g) of the Constitution of India. After

referring meaning of “occupation” in P. Ramanatha Aiyar’s

Law Lexicon, Reprint Edition 1987, and Black’s Law

Dictionary, Fifth Edition, the Court cited the

observation made in P.V.G. Raju vs. Commissioner of

Expenditure, reported in 86 ITR 267, which is as follows:

“"The activity termed as "“Occupation”, 1if of
wider import than vocation or profession. It
is also distinct from a hobby which can be
resorted to only 1in leisure hours for the
purpose of killing time. Occupation,
therefore, 1is that with which a person
occupies himself either temporarily  or

permanently or for a considerable period



In the

discussed.
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with continuity of activity. It is analogous

to a business, calling or pursulit. A person

may have more than one occupation 1in a
previous year. The Occupations may be

seasonal or for the whole year.

Firstly, there can be a business,
profession, vocation or occupation without
any profit motive or on "“no profit on 1loss
basis”. To, illustrate, co-operative
societies or mutual 1insurance companies may
carry on business without earning any income
or without any profit motive. The vocation
or occupation to do social service of
various kinds for the uplift of the people
would also come under this category. The

profit motive or earning of income 1S not an

essential ingredient to constitute the

activity, termed as business, profession,

vocation or occupation.”

(emphasis supplied by us)

cited case the meaning of “business” also

In the case of Bangalore Water Supply and Sewerage

Board vs. R.

Krishna Iyer,

Rajappa, reported 1in AIR 1978 SC 548,

J. Observed:

“To Christian education as a mission, even
if true, 1s not to negate 1s being an
Industry, we have to look at education
activity from the angle of the Act and so

viewed the 1ingredients of education are
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fulfilled. Education is, therefore, an
industry nothing can stand 1in the way of

that Conclusion.”

In the case of Unni Krishnan, J.P. and others vs.

State of Andhra Pradesh and others, reported in AIR 1993

SC 2178, Justice B.P. Jeevan Reddy observed:

However,

observed:

“In the above circumstances, 1t 1is ideal to
contend that imparting of education 1is a
business 1like any other business or that it
is an activity akin to another activity like

building of roads, bridges etc.”

learned Justice B.P. Jeevan Reddy also

“"We must make it clear that we have not gone
into the precise meaning and content of the
expressions profession, occupation, trade or
business for the reason that it 1is not
necessary for us to do so 1in view of the
approach we are adopting hereinafter, which
would be evident from succeeding paragraphs.
Our main concern 1n the entire preceding
discussion 1s only to wish that the activity
of establishing and/or running an educational

institution cannot be of commerce.”

The learned Justice B.P. Jeevan Reddy also makes it

clear that:

“Commercialization of education is not

permissible.”
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The Private Universities, in question applied their

skill and 1labour 1in rendering services for which they

earn income.

It may be mentioned here that the Private

Universities claimed that they being non-profit

charitable or philanthropic organization do not have any

profit motive. But it is well settled that profit motive

is not essential to constitute business income. In the

case of Krishna Menon vs. CIT, reported in [1959] 35 ITR

48, 52-3 (S.C. of 1India) it has been expressed by the

Supreme Court of 1India that ‘'making profit or that

desire’ or wish to make a profit is not essential in the

case of carrying on a trade or business. The motive of

making profit or the actual earning of profit is not

essential 1ngredient of Dbusiness, for example, mutual

concerns and societies do carry on business although they

may not make and may not want to make any profit.

In view of the above, it can be said that Private

Universities earn income and the income falls under the

head of Business income. In line with the above decision

it can also Dbe logically concluded that Private
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Universities, being non-profitable organizations, might

not have any motive to earn income; however, they are

doing business.

As mentioned earlier, Private Universities are

originated and established under certain Law or Laws.

They can be identified as body corporate within the

meaning of section 2(20) (a) of the Ordinance, 1984.

It is not disputed that a private university 1is a

Juristic person and on that capacity each of the Private

Universities preferred the writ petition. Therefore, a

private university being a body corporate established or

constituted by or under law or laws can be identified as

a company for income tax purpose. And, accordingly, any

income earns by a private university is chargeable to tax

under Section 16 of the Ordinance, 1984. In other words,

a private university 1s a company-assessee, total income

of which 1is assessable by applying laws. As regards tax

liability the tax rate or rates as fixed through the

Finance Act or Ordinance are applied on the total income

in order to determine the tax liability or refund. Total

income under Section 2(65) of the Ordinance, 1984 1is
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defined as the total amount of income referred to in

Section 17 and computed in the manner laid down 1in the

Ordinance, 1984. It may also be noted that when it comes

to income from Dbusiness or profession there has to

consider some allowable deduction in accordance with the

law in order to get the amount of total income and then

rate or rates of taxes are applied in order to calculate

the payable or refundable amount of tax, if any. Here,

tax rate of a company as fixed in the Finance Act or

Ordinance is to be applied given the fact that a private

university 1s a company-assessee as discussed above and

liable to pay tax on the basis of its total income mainly

under the head of business income.

Admittedly, Government promulgated SRO No.454-1/80

dated 31.12.1980. Relevant portion of the SRO 1is

reproduced below:

4324 THE BANGLADESH GAZETTE, EXTRA, DECEMBER 31, 1980

MINISTRY OF FINANCE
Internal Resources Division

NATIONAL BOARD OF REVENUE
NOTIFICATIONS

Dacca, the 31st December, 1980
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No.SRO 454-L/80.-In exercise of the
powers conferred by sub-section (1) of
Section 60 of the Income-tax Act, 1922 (XI
of 1922), and 1n supersession of the
Ministry of Finance Notification No. SRO
1041 (K)/61, dated the 31st October, 1961, the

Government 1s pleased to direct that-

(a) the following classes of 1income shall
be exempt from the tax payable under
the said Act and they shall not be
taken 1into account 1in determining the
total 1income of an assessee for the

purposes of the said Act:-

(3) the income of a University or other
educational institution existing
solely for educational purposes and

not for purposes of profit.

It appears from the SRO No.454-1/80 dated 31.12.1980

that the Government, 1in exercise of the power under

Section 60(1) of the then Income Tax Act, 1922, exempted

tax liability of universities and other educational

institution, irrespective of private or public, which

were existing solely for educational purposes and not for

profit. Thereafter, an amendment has been made 1in this

regard through another Notification being SRO No.178-

Aikor/2002 dated 03.07.2002 in the following manner:
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HEPBIE 72 & «9-3 ,
areeet (), ces
RUSECZZESITE
FEITF PGP IS
W’/ﬁ, T2 8, 00%

VrefeTron AT TP
o7 AT
STOrE T [ery
(13<4)

gfearaly
SR S5 ST, S80s IeHF/oFN GeTlg, 00 REFT

G, TIF. 8§ 3r-TIFFEF/R0o0-  Income Tax
Ordinance, 1984 (XXXVI of 1984) &9 Section
44 4«9 Sub-Section (4) 499 Clause (b) (© aue
TYORCET TR GG [[FOIF 030 fCoM™R, sdbo 3¢ SITIT eGraiT 9.
7. 8 T2 -454~L/80 9 [ 714 1T, JRA:-

TAF-C% e@rtag Clause (a) 99 Sub-Clause (3)
AGCS = Sub-Clause (3) afsZfre 237, F3:-

“(3) the 1income of any university, or
any other educational institution,
which 1s not operated commercially and
also medical college, dental college,
engineering college and institution
imparting education on information

technology.”

ZAfST FITH*ITCT
(T8 TACETIIS (RIT)
Sfefae AbT (ifeIFaceT)

The writ petitioners, however, did not express their
grievance 1n response to the said amendment through SRO
dated 03.07.2002 as their interest was not affected by

the said SRO.
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Subsequently, the Government by the impugned SRO
No.156-Ain/Aikor/2007 dated 28.06.2007 withdrew the
exemption by omitting, interalia, the Sub-Clause (3) of

Clause (a) of the SRO No.454-1L/80 dated 31.12.1980, which

is quoted below:

Vereferron! ST TP
o7 JFleTT
STOrEa T fery
TSI 1T QIS
(7))

gfearaly
©IfF%: 38 SRIT, 5858 IHF/ G, 009 2T

GTAFE -3 Y-FRT/ATFF/0019 I- Income Tax
Ordinance, 1984 (XXXVI of 1984) 4«9 Section
44 4«9 Sub-Section (4) Y9 Clause (b) 49 &mg
YO TR 9Z O SRO No.454-L/80 dated 31st
December, 1980 9 [N Jc=irsw e, I

Clause (a) 499 Sub-Clause (2) 8 Sub-
Clause (3) % 33T/

1 B N GEIZT 2009 32 T30 FIIFT 2307 |

TGO ST
KIKIEL A
(T w2a)
wfefae Afod (AifAPIRCeT)

On the same date, the Government issued another SRO
bearing No.158-Ain/Aikor/2007 by fixing the tax rate at
15% for the private universities, in the following

manners:

SoleEISE T FTFIT
o< yFleTE
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JOTE T [er
TSI A QIS
(SR d)

oo
©IfFY: 38 TIAI, 5858 oI/ G, 009 [RERT

GF, GF. 8 TF-3eb-FIE/FFFI/009- ITncome Tax
Ordinance, 1984 (XXXVI of 1984) 4«9 Section

44 499 Sub-Section (4) Y9 Clause (b) 49 &mg
FNOICT AR [T NG PN T AN 7© 205 [l
Q7¢I PRI, [T A R 7, SR 8y i
AT 5¢ % T SRRF 8 [<iizer Pl |

1 TG, (©BIe, SfelRifa ¢ O eyfe fArwEmicy feRlfere &Zrer
PeeTer I RNRIIERPTRR Y PR 2307 € & T afewitd (W
O/ AR AR WY PYS 2309 |

81 I I GAIZ 009 3L T30C PRI T3 |
TGO ST
JHI/ -
(ST SIZwT)
wfefe Ao (AIAPIRCET)

In the SRO No.158 dated 28.06.2007, the public
universities were kept out of the ambit of taxation and
some other private educational 1institutions such as
Medical, Dental, Engineering and IT colleges and
universities were given tax exemption under certain
conditions. Thereafter, the Government issued SRO No.268-
Ain/Aikor/2010 dated 01.07.2010 replacing the immediately
preceding SRO No.158-Ain/Aikor/2007 dated 28.06.2007 and

re-fixing a reduced tax rate to be at 15% for all private
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universities including Medical, Dental, Engineering and

IT colleges. The contents of said SRO is as under:

51T 72 T 9-3
e (), ces
afefae 7T
FAF TSP LI

2919, IR 5, 050

FQCTCH I TP
o< yFANETT
qerE N e
(13<4)

&earofy
©IfFY: 39 SR, 5859 IHH/S GeNlg, 030 KEFT
G, G, 8 WR--FEN/qFFG/050 I- Income Tax
Ordinance, 1984 (Ord. No.XXXVI of 1984) 4«
Section 44 499 Sub-Section (4) 499 Clause (b)
(S 8WG FYOIRCeT JHIFIF, 38 ST 3858 IFF/b G, 004 REF SIfFcdT
ECETAT T~ S8 72 -3¢br-SN2F/AIFF/009 TOVEIA AROGCH, AI_eT
(CBIe Feerer, (R ez deve I @IANG O &Yfe [
eI fezifere (@Rl Feerer 4T Tg© SIIF ©IF &end SIPCAd QT

BT FERT 3¢ % 717 37T |
1 3 S GEIZ 050 Y T30C FIFT 23T |
FGafoT STANIE
(ST T=II)
wfofae b (AifEeIaIceT)

The aforementioned SROs of 2007 and 2010 were
challenged by the writ-petitioners in the form of writ

petitions.

In passing the impugned judgment and order, the High

Court Divisions observed that by virtue of the provisions
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of Article 58D of the then Chapter 11A of Part IV of the

Constitution, the Caretaker Government was only

authorized to do routine works and then arrived at a

finding that imposition of tax on private universities

and creation of classification between private and public

universities 1in respect of tax 1is a policy 1issue even

though the High Court Division agreed on the submission

of the learned Deputy Attorney General (DAG) that the

Caretaker Government promulgated two budgets and it

became necessary on the part of the Government to do some

taxation work.

The issue of taxation work needs a careful

examination 1in light of the budgetary exercise of the

Government. Every vyear the Government 1is required to

promulgate annual budget with some estimate of income and

expenditure. To run a Government, 1t 1s necessary to meet

day to day expenditure and fulfil other obligation to

make payments such as loan repayment and interest payment

to domestic and international organizations. Besides, the

Government irrespective of its characteristics is

responsible for various development activities in the
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country. Therefore, Dbudget estimates in respect of
expenditure must with the estimate of earnings where the
major source of earnings 1s taxation. That 1s why
Government’s budgetary exercise always produces taxation
law in the form of Finance Act or Ordinance and other
ancillary legal instruments like SRO, rules or
notification. As a result, SROs in relation to taxation
cannot be seen in isolation of budgetary exercise. Under
the Dbudgetary exercise, it is necessity for the
Government to make payments and to earn revenue. In the
absence of earnings, the payments are not possible. But
smooth earnings depend on a well-planned revenue earning
arrangements. As a result, imposition or even reduction
of tax under the lawful authority is a necessity, not an
ordinary policy issue. It 1s to be noted here that
because of the necessity the budgets promulgated by the
Caretaker Government under the coverage of Appropriation
Ordinance and Finance Ordinance for the two years being
2007 and 2008 were converted into Act, 1in the year of

2009. The relevant portions of the ¢ (004-cob W& IVF) e,

2005 @R T (00br-2005 TE IPF) 2, wod are reproduced below:
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“R-S 1 (3) 9% FIZT oY (009-00b T IOF) SIZH, 008 AT
wfelZe 2307 |

() 9 SZT 39 GIAIT, 3858 IWF (WONTF S GEIZ, 009 REF S
230 PP 2IACR I 29 220 |

Q37-95 | O ST, 009 (009 AT SoTR FIH) TPt GGl

e Fqr 23 |

-AND-
Q1= 1(3) 42 WIT T (oob-005 T ITT) 2T, 005 T FGXE
23F |

() 92 3T 39 AT, S85¢ IHF (N[O S TN, 00k KT ©ifF<
230 PRPT L2 RN 197 2307 |

HF1-8b | T S, 00b (00b T VOFT FGITH) FROPT TOHEIA!
qee 391 237 |7

It may be mentioned here that when an Appropriation
Ordinance 1is converted into an Act, the actions taken
under the Ordinance are also given legal coverage. In
this regard relevant provisions from fWESad (0a-200b L IFF)
W2, 005 (006 AT N WET) is reproduced hereunder:

"8 | (3) YT O (NAT Vg AT G MFEFTY) TG, 009 (049
AT 3R 7L TIH) GOVEIAT RS B 23 |

(}) g qROPT s T& KA ey g I e 7B 4T
S0V A F© 1 %3 2R TN A 20T 17

A Government budget 1s estimates of earning and
spending for a particular period of time referred to as a
financial or fiscal vyear. In other words, 1t 1is a

projection of the revenue and expenditure of the
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Government within a fiscal year. For smooth functioning
of the Government and for implementing 1its economic
policies, Dbudget plays a wvital «role. Constitutional
provision under Chapter II of the Constitution regulates
the Dbudgetary process of the Government. The budget 1is
presented to the Parliament and once the budget 1is
approved, the Government can use the funds and impose the
tax to make the revenue inflow of the fund nonstop.
Accordingly, we find two pieces of 1legislation—one 1in
relation to spending and the other chiefly in connection
to taxation. There 1is, however, another piece of
legislation which is connected to the revised budget. As
regards spending the legislation is termed as
‘Appropriation Act’ or (AWEsd WEW’, while the other
relating to Government revenue or tax 1s called ‘The
Finance Act’ or ‘=¢ W29’ . Through the Appropriation Act,
the Parliament empowers the Government to spend from the
consolidated fund while The Finance Act which gives the
Government right to impose tax plays an important role to
make the fund uninterrupted. Therefore, both the

legislations are integral parts of the whole budgetary
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process. In other words, they are the two opposite sides

of the same coin of budgetary process.

As the Parliament was not in session in the year of
2007, the then Caretaker Government in connection to the
budget passed two Ordinances one being AIE IR (AT NG 7 €
fAmedad) S, woq (VoA AR 33 FAGW*) and the other being =&
G, oq (VoA NN SoR FYIMH). Subsequently, the Parliament
converted the said two Ordinances as Acts. Accordingly,
the QT 2@ (IAT TgH 7= ¢ [WeFe) I, 2009 has been converted
as fAf3Fae (R009-200b TE I=F) 2, 005 (005 AT 59 i3F). As a result,
all the Constitutional defects, 1f any, 1in course of
budgetary process of the then Caretaker Government has
been entirely removed by the 9thr Parliament. Thus, the
SROs which were issued on 28.06.2007 by the Government
under Section 44 (4) (b) of the Ordinance, 1984 to collect
the revenue from the income of private universities

cannot be called into question.

In view of the above discussions, it can be said that
the classification of public and private universities in

respect of taxation is closely connected to the necessary
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revenue earnings under the budgetary exercise, that such

classification 1s not an ordinary policy issue, that the

Government issued the impugned SROs 1in exercise of the

power given under Section 44(4) (b) of the Ordinance,

1984, and that the Parliament subsequently accepted all

budgetary work by converting the related Ordinances into

Acts. Therefore, the impugned SROs being No.156-Ain/

Aikor/2007 dated 28.06.2007 and No.158-Ain/Aikor/2007

dated 28.00.2007 cannot Dbe said to have Dbeen issued

unlawfully on the ground that they have been issued by

the Caretaker Government.

Pursuant to Section 44 (4) (b) of the Ordinance, 1984,

the Government 1s empowered to make any exemption,

reduction in rate or other modification in respect of tax

infavour of any class of income or in regard to the whole

or any part of the income of any class of persons and the

impugned SROs having been issued/promulgated by the

Government pursuant to the above mentioned provision of

law, as such 1t cannot be said by any means that the

impugned SROs were issued/promulgated without lawful

authority. Moreover, no new tax is being imposed through
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the impugned SROs; rather the rate of exemption 1is
modified only. The rate of exemption can never be treated
as right rather same is a privilege which can
recalled/withdrawn/rescind by the Government at time any
considering the prevailing economic condition of our

country as a basis of necessity.

Apart from that, the issue of Caretaker Government
was discussed thoroughly in the case of Abdul Mannan Khan
vs. Government of Bangladesh (popularly known as 13th
Amendment Act Case), reported in ADC Vol. IX (A) (2012) 1
(Special issue) . In that case validity of the
Constitution 13t Amendment Act, 1996 (Act No.0l of 1990)
was questioned. Though, it was held by the majority that
the Constitution 13t Amendment Act, 1996 (Act No.0l of
1996) 1is prospectively declared void and ultra-vires to

the Constitution but this Division observed that:

S &N TR (T 4T AET TOIUF QEANFTO: Ofbe FZADGCE
void ab initio THIFE ¥4I 220q 41 | &G [eaT ewgsd are
177 FECE BT S55b T 2300 ©f6® FIINIT FLHKT SZCTq S
TG, WET 8 TN TSI NSW [A4I57 I 22T | G35 [A10e FEPIT
So(7) I Pl (7 AT FENR IR COIF S TR TONICT
o AT FECecR | 92 B TNEF W SIRAUROIT (Ao I8 R
I3 [fea 223" | IRAIF ISWEE ACEH A Z2IMNE | WISs 93 I
&y IT A SSGIOF, JgEoP 8 [FN%F §ie WFTe 23R | (W6
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FA, S5SY T 22O GT 3¢ INT TGF AT NG AAfqpifere 23T |
I offe WZ95 void ab initio Je T OF 4T 3¢ INIT AFT
TP FHPG ST LN 3T AT (O G5 5FT [T B 28T 1”7

And thereafter finally arrived at some findings
including:

“(3Y) 009 T FOIF CHFHNTF FIRIAT So A7 (W A7 Afolqe
T 72T I NI e [Nw & Sfefae FNmeas FIRen wee
(condone) 41 %3e”

As regards public and private classification the High
Court Division opined that SRO No.158-Ain/Aikor/2007
dated 28.06.2007 and SRO No.268-Ain/Aikor/2010 dated
01.07.2010 are discriminatory and violative of Articles
27, 31 and 32 of the Constitution. But when it comes to
taxation the concept of fundamental right being Equality
before Law, Right to protection of law and Protection of
right to 1life and personal liberty cannot be applied
loosely. State has an inherent right to tax its subjects.
Income tax being a direct tax secure a very special place
in connection to the Jjustice and injustice. Lord Sumner
in the case of Wankie Colliery vs. C.I.R., reported in 1
A.T.C. 125: (1922) to A.C. 51, expresses in this regard
as follows:

“I think, however, that considerations of

justice and 1injustice have not much to do
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with modern direct taxation,; they belong to a
different order of  1ideas. Taxation is
concerned with expediency or inexpediency. It
regularly  results in one person being
burdened for another’s benefit 1in the sense
that the subject who pays the tax may be last

person to benefit by the expenditure of it.”

is also held in different Jjurisdiction of the

subcontinent that:

Again,

“"Equity and Income tax are strangers.”

[See Raja Jagadambika Pratap Narain Singh
vs. Central Board of Direct Taxes, reported

in (1975) 100 I.T.R. 698 (SC)]

the Supreme Court of India in the case of Flel

Hotels and Investments Limited and Others vs. Union of

India (UOI),

So,

the

university

reported in AIR 1990 (SC) 1664, held:

“It 1is now well settled that a very wide
latitude 1is available to the legislature 1in
the matter of <classification of objects,
persons and things for purposes of taxation.
It must needs to be so, having regard to the
complexities involved in the formation of a
taxation policy. Taxation 1s not now a mere
source of raising money to defray expenses
of Government. It 1is a recognised fiscal
tool to achieve fiscal and social

objectives.”

classification of the private and public

should not be examined by the loose
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application of fundamental rights. Such classification

should be examined by the certain characteristics of the

persons. Private Universities are established under a

special law different from the 1laws wunder which the

Public Universities are established. This difference 1in

the formation of private and public universities can be

the Dbasis of classification. Therefore, 1in respect of

income tax being a direct tax such classification cannot

be viewed as discriminatory.

Articles 15 and 17 under Part II of the Constitution

are supplementary and complementary to each other and

must be read together. Article 15 of the Constitution

provides that the fundamental responsibility of the state

to attain basic necessities of 1life, including food,

clothing, shelter, education and medical care and Article

17 provides that the state shall adopt effective measures

for the purpose of (a) establishing a wuniform, mass

oriented and universal system of education and extending

free and compulsory education to all children to such

stage as may be determined by law.

(emphasis supplied by us)
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It is noteworthy to mention here that according to

the National Education Policy, 2010, the 1level of

compulsory primary education in all streams was extended

from Class V to Class VIITI and the Government also

providing free and compulsory education up to Class VIII.

By quoting from the observation made by Justice

Jeevan Reddy in Unni Krishnan, J.P. and others vs. State

of Andhra Pradesh and others, reported in AIR 1993 SC

2178, the High Court Division in the impugned judgment

and order compared the issue of “right to education” with

“right to life” but in the same case Justice Jeevan Reddy

observed that:

“In the above state of law, 1t would not be
correct to <contend that Mohini Jain was
wrong 1n so far as 1t declared that ‘the
right to education flows directly from right
to life’. But the question 1is what 1s the
content of this right? How much and what
level of education 1s necessary to make the
life meaningful? Does 1t mean that every
citizen of this country can call upon the
State to provide him education of his
choice? In other words, whether the citizens
of this country can demand that the State
provide adequate number of medical colleges,
engineering colleges and other educational

institutions to satisfy all their
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educational needs? Mohini Jain seems to say,
yes. With respect, we cannot agree with such

a broad proposition.”

And in the referred case the learned Judges disposed

of the writ petition and civil appeals in the following

terms amongst others:

“1. The <citizens of this country have a
fundamental right to education. The said right
flows from Article 21. This right is, however,
not an absolute right. Its content and
parameters have to be determined in the 1light
of Articles 45 and 41. In other words every
child/citizen of this country has a right to
free education until he completes the age of
fourteen years. Thereafter, his right to
education is subject to the limits of economic

capacity and development of the State.”

The ‘ORDER’ passed in the case of Unni Krishnan, J.P.

and others vs. State of Andhra Pradesh and others,

reported in AIR 1993 SC 2178, 1is relevant to nullify the

impugned Jjudgment and order passed by the High Court

Division, which is reproduced below:

“1. We have had the benefit of going through
the two judgments of our Jlearned Brothers
B.P. Jeevan Reddy and S. Mohan, JJd. We are
in agreement with the judgment of Brother
B.P. Jeevan Reddy, J. except to the extent

indicated below.
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2. The question which arose in the case of
Miss Mohini Jain v. State of Karnataka:
MANU/SC/0357/1992: [1992]3SCR658, as also in
the present cases before us, 1s whether a
citizen has a Fundamental Right to education
for a medical, engineering or other
professional degree. The question whether
the right to primary education, as mentioned
in Article 45 of the Constitution of India,
is a Fundamental Right under Article 21 did
not arise 1in Mohini Jain’s case and no
finding or observation on that question was
called for. It was contended before us that
since a positive finding on that question
was recorded in Mohini Join’s case it
becomes necessary to consider its

correctness on merits. We do not think so.

3. Learned arguments were addressed 1in
support of and against the aforesaid view
which have been noticed in the judgments of
our learned Brothers. It was contended by
learned Counsel appearing for some of the
parties before us that Article 37 in Part IV
of the Constitution expressly states that
the provisions contained 1in Part IV shall
not be enforceable by any court and that,
therefore, assuming the right under Articles
45 to be 1included within the ambit of
Article 21, it would still not be
enforceable. Emphasis was also laid upon the
language used 1in Article 45 which requires
the State to “endeavour to provide” for the
free and compulsory education of children. A
comparison of the language of Article 45

with that of Article 49 was made and it was
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suggested that whereas 1in Article 49 an
“obligation” was placed upon the State, what
was required by Article 45 was “endeavour”
by the State. We are of the view that these
arguments as also the arguments of counsel
on the other side and the observations 1in
the decisions relied upon by them would need
a thorough consideration, 1f necessary by a
larger Bench, in a case where the question

squarely arises.

4. Having given our anxious consideration to
the arguments 1in favour of and against the
question aforementioned, we are of the view
that we should follow the well established
principle of not proceeding to decide any
question which 1s not necessary to be
decided 1in the case. We, therefore, do not
express any opinion upon this question
except to hold that the finding given 1in
Mohini Jain’s case on this question was not
necessary 1n that case and 1s, therefore,
not binding Law. We are of the view that if
it becomes necessary to decide this question
in any subsequent case then, for the reasons
set out above and having regard to its vast

impact, inter alia on the country’s

financial capacity, the question may be

referred to a larger Bench for decision.

5. For the purposes of these cases, 1t 1is

enough to state that there is no Fundamental

Right to education for a professional degree

that flows from Article 21.7

(emphasis supplied by us)
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The respondent-writ petitioners challenged promulgation

of SRO No.156 dated 28.06.2007; SRO No.158 dated 28.06.2007

and SRO No.268 dated 01.07.2010. It 1is pertinent to be

mentioned here that in the case of United International

University and other vs. the Commissioner of Taxes and

others, reported in 2017 11 ALR (HCD) 6, a larger Bench of

the High Court Division (wherein the author judge of the

impugned judgment and order was a member) in discussing the

contents of SRO No0.454-1/80 dated 31.12.1980 as amended by

mainly SRO No.178 dated 03.07.2002 observed that:

“"Be that as it may, we are of the opinion

that the Government has jurisdiction to 1issue

Notification exempting or reducing income tax

of any university or educational institution

under Section 44 (4) (b) of the Ordinance. In

fact, by subsequent Notification, being SRO

No.268-Law-Income Tax/2010 dated 15t July,

2010 the Government has done so.”

(emphasis supplied by us)

Said judgment of the larger Bench was affirmed by

this Division on 6t February, 2017, in Civil Petition for

Leave to Appeal No0s.1896-1900 of 2015.

By the impugned judgment and order the High Court

Division declared all the SROs including SRO No.268-
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Ain/Aikor/2010 dated 01.07.2010 as wultra-vires to the

Constitution and the Ordinance, 1984.

In the circumstances narrated above, despite a clear

observation of the larger Bench which is affirmed by this

Division, can the High Court Division pass the impugned

judgment and order which is totally contradictory to the

Jjudgment passed earlier.

The observation of the High Court Division that tax

on private universities will increase the education cost

of the students is not correct, since income tax 1is a

direct tax payable only when a private university earns

income; In case of loss no tax 1s payable.

It 1is pertinent to mention here that provisions providing

for an exemption may be properly construed strictly against the

person who makes the claim of an exemption. In other words,

before an exemption can be recognized, the person or property

claimed to be exempt must come clearly within the language

apparently granting the exemption. (The Construction of

Statutes, by Earl T. Crawford, reprinted in 2014)
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Moreover, exemption laws are in derogation of equal rights,

and this 1is an equally important reason for construing them

strictly. And a third reason appears from the Court’s language

in the case of Bank of Commerce vs. Tennessee, reported in 161

U.S. 134, 145; 1o S.Ct. 456; 40 L.Ed. 645, held:

“"Taxes being the sole means by which
sovereignties can maintain their existence, any
claim on the part of anyone to be exempt from the
full payment of his share of taxes on any portion
of his property must on the account be clearly
defined and founded on plain language. There must
be no doubt or ambiguity used upon which the
claim to the exemption 1is founded. It has been
said that a well founded doubt is fatal to the
claim; no implications will be 1indulged 1in for
the purpose of construing the language used as
giving the claim for exemption, where such claim
1s not founded wupon the plain and clearly

expressed intention of the taxing power.”

However, the writ-petitioner-respondent private

universities may not be required paying tax if it enjoys

tax exemption under any lawful arrangement.

Accordingly, all the civil appeals are disposed of

with the observation made above.

The impugned Jjudgment and order dated 09.05.2016

passed by the High Court Division 1n Writ Petition
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Nos.9562-9564 of 2008, 9566-9567 of 2008, 11545 of 2015,

2110 of 2013, 6861 of 2012, 10929 of 2014, 8187 of 2015,

8930 of 2011, 11546 of 2015, 3681-3682 of 2013, 1969 of

2009, 2682 of 2016, 6404 of 2014, 4049 of 2013, 8507 of

2010, 3423 of 2012, 5793-5794 of 2014, 11195 of 2014,

14609 of 2012, 5176 of 2010, 13246 of 2015, 4050 of 2013,

9733 of 2015, 9934 of 2015, 12558 of 2012, 986-987 of

2011, 4878 of 2013, 10769 of 2014, 8697 of 2011, 5795 of

2014, 2510 of 2015, 3371 of 2015, 6177 of 2013, 1131 of

2009, 8985 of 2010, 11840 of 2015, 4048 of 2013, 12885 of

2015 and 1891 of 2015 is hereby set-aside.

No order as to costs.

The 27t February, 2024.
Jamal/B.R./Words-*8856*




